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CIRCUIT AND DISTRICT COURTS. 



BROWN V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. August 1, 1905.) 

No. 1,136. 

1, Ceiminal Law — Evidence — Pbosectjtion fcb Aidiso and Abetting. 

In a prosecution for altling and abetting a criminal offense, the com- 
mission of tlie offense by tlie principal and his criminal Intent are funda- 
mental issues, and are provable priniarily wlthout référence te connec- 
tion with the défendant or the Une of évidence which may establish the 
further issue against hlm. 

2. SAME — REVŒW BY APPEI-LATE COUET HARMtESS EBEOB. 

The rule that harmless error Is not ground for reversai Is applicable 
In criminal as vcell as civil cases, although the question of préjudice In 
Buch cases must be resolved in conformity wlth the strict principles of 
the criminal law. 

8. Same — Evidence. 

In the trial of a défendant . for aidlng and abetting an offlcer of a na- 
tional bank in the misapplication of banli funds by lending the same to 
an Insolvent corporation, of which défendant was président and principal 
owner, évidence of the relations between défendant and such ofBcer prior 
to the transaction In question Is admissible, as bearing upon the question 
of the officer's knowledge of the flnancial condition of défendant and 
his corporation. 

4. Same — Expert Evidence — Testimony of Accoxjntant. 

The testimony of experts as to the gênerai results shown by booka of 
account which are In évidence is admissible. 

6. Evidence — Pboof of Insolvency — Books of Account of Creditoe. 

Semble, that on an issue as to the Insolvency of a debtor of a bank 
the books of the bank are admissible as prima faeie évidence of the 
amount of the corporation's Indebteduess to it. 

8, Ceiminal Law — Paoor of Intent — Evidence or Othee Like Offenses. 

On the trial of a défendant eharged with aiding and abetting an offlcer 
ot a national bank in the misapplication of its funds by lending the 
same to an insolvent corporation, of which défendant was président, évi- 
dence that such offlcer also lent money of the bank to other Insolvent cor- 
porations Is admissible, as tending to show his Intention in maklng the 
loans eharged which is a material issue. 

142 F.— 1 
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7. Same — ^Review bt Appellate Coubt — Habmless Breoe. 

Error In the admission of évidence under one connt of an îndictment 
does not affect a judgment on other counts charging separate and dis- 
tinct offenses. 

8. Same — Teial — Instetictions. 

The matter of revievving ttie testlmony upon any or ail Issues In the 
case in the Instructions, and the comment upon it in one or another phase 
Is entirely within the discrétion of the trial court, subject only to the re 
quirement that material and controverted questions of fact must be sub- 
mitted to the jury- It is not error to refuse requests, although they cor- 
rectly state the law applicable, if they are fairly covered by the charge 
given, nor In any evânt to refuse to give instructions which are not 
striçtly applicable to the case under the évidence. 

In Error to the District Court of the United States for the District 
of Indiana. 

The plaintiff In error was convicted and sentenced for violations of section 
5206, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3496], under several counts of 
the Indictment charging him with aiding and abettlng one Justus L. Brodrick, 
président of the bank. In the wlllful and unlawful misapplieation of the 
moneys, funds, and crédits of the Indiana National Bank, of Elkhart, Ind. ; 
aiso under one count for aiding and abettlng said Brodrick in the unlawful 
abstraction of certain promissory notes, the property of said bank. The in- 
dictment contained sixty-seven counts, but nine were withdrawn from the 
jury. Upon six counts the jury returned a verdict of acquittai, and upon the 
remalning counts which were submitted returned a verdict of guilty. The 
court arrested judgment upon 18 of the last-mentioned counts, and entered 
judgment upon the verdict under 84 counts; the sentence and judgment for 
eight years' imprisonment being upon each count "concurrent and not cumula- 
tive." Of the counts so retained and included in the judgment, 18 charge 
spécifie "misapplications of the funds of the bank to the use of the National 
Manufacturing Company, and 15 charge misapplications for the use of the 
Consolidated Paper & Bag Company. One (the 34th) charges the abstraction 
and conversion of notes belonging to the bank to the use of the last-mentloned 
corporation. In each of the counts for misapplieation of funds it is charged 
In apt terms that the président of the bank misapplled the funds of the 
bank, then under his control, and feloniously converted them to the use of 
the corporation named ; that such corporation was then Insolvent, as he well 
knew ; that the plaintiff In error feloniously alded and abetted such misappli- 
eation. The bill of exceptions states generally that "évidence was given to 
prove" that "every material allégation of the indictment was true," and fur- 
ther speclûes, among other Items of évidence, "that the défendant, Brown, 
and his wife, at the time of the transactions alleged In the Indictment, owned 
almost ail of the stock of the National Manufacturing Company" ; that Brown 
"was the président and gênerai manager" thereof and the "exclusive man- 
ager"; and that, while Brown "had no luterest in the said Consolidated Pa- 
per Company," he was at ail the times mentloned "Its président and gênerai 
manager" under a salary. 

The assignments of error refer to rullngs of the trial court In the admission 
of évidence, refusais to give instructions requested on behalf of the défendant, 
and to instructions which were given. Thèse assignments and the record 
thereupon are set forth in the opinion, in so far as they are mentloned in 
the argument or briefs of counsel, or are deemed material. 

John M. Van Fleet, for plaintifï in error. 
Jesse M. La Follette, for the United States. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The testimony upon which the verdict 
and judgment rest is not preservedjn the bill of exceptions, and the ré- 
citals bearing upon the various assignments of error are quite meager, 
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leaving much to be inferred. But the contentions on behalf of the 
plaintifï in error are clearly stated in the brief s, and we are satisfied that 
tlie record is sufficient for review of the assignments upon the admis- 
sion of évidence in the light most favorable to the accused. 

I. Exceptions for admission of testimony. The first eight assign- 
ments of error are for the réception of testimony over objections in the 
several instances which appear by the bill of exceptions, and in the 
course of examination of the witnesses mentioned, namely : (1) Wit- 
ness John Krau, Jr.; (2) witness E. R. Kerstetter; (3) (4) (5) (6) 
witness James M. Mcintosh; (7) witness D. C. Thomas; and (8) wit- 
ness Noble C. Butler. The contentions of error in thèse rulings and re- 
fusais to instruct the jury as requested on behalf of the plaintilï in error, 
in référence to testimony so received, appear to be the chief reliance for 
reversai of the judgment. 

Preliminary to the discussion of the assignments in détail, a distin- 
guishing feature of the case at bar must be borne in mind in the two- 
fold character of the issues. The indictment charges Brown with aid- 
ing and abetting the alleged misapplications and abstractions of bank 
funds by Brodrick, the président of the bank, and this charge can be es- 
tablished only upon proof that Brodrick committed the primary offense. 
Both commission and criminal intent upon the part of Brodrick are thus 
made the fundamental issue, and are provable primarily without référ- 
ence to connection with Brown,- or the line of évidence which may es- 
tablish the further issue against him. The intent of Brodrick in the pri- 
mary. acts must be ascertained from the facts and circumstances, and 
the gênerai test of the relevancy of circumstances to that end is their logi- 
cal connection with the primary offense charged against Brodrick. Thus 
the issue thereupon is not within the gênerai rule which would require 
the présence or knowledge of the accused, Brown, to make such cir- 
cumstances admissible. 

1. The first assignment raises objection to the testimony on the part 
of one Krau, a witness for the government. He was a bookkeeper in 
the Indiana National Bank, and stated that the président of the bank 
came to his house about a week after the bank closed and "had a talk 
with him about the books of the bank." Upon the further inquiry, 
"What did he say?" the record states: 

"The défendant objected, because this was a conversation subséquent to 
the time of the closing of the bank and subséquent to his connection with 
the bank, and that it was hearsay and not binding upon the défendant for 
any purpose whatever. The court orerruled the defendant's objection, to 
which ruling he excepted. The witness answered that Brodriclc came in 
and wanted to lînow what was going on down town, and said that the bank 
failure was a bad one ; that he guessed they found the books ail right, but 
might criticlse the notes; that he tried to do everything ail right, and said to 
the witness that he had better not talk too much about the pass books." 

It is not stated what other testimony, if any, this witness gave, nor in 
what connection, other than above mentioned, the testimony was called 
for. So that the question of its bearing rests alone on the circumstance 
and language of the conversation. If it were elicited on the trial of 
Brodrick, the admissibility in any view, as against him, would be un- 
doubted. Under the issue as to commission of the primary offense by 
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Brodrick, the fact of the interview with the bookkeeper -would be ad- 
missible, as above stated, as a circumstance tending to show the intent 
of Brodrick, however sHght its weight. But it is not so clear that the re- 
marks of Brodrick were aHke admissible by way of circumstantial évi- 
dence as res gestas or otherwise. The objection to the introduction 
appears to bave rested on the spécial rule applied in conspiracy cases — 
that the acts and déclarations of one conspirator in the course of the 
conspiracy are admissible against ail, being considered as the act and 
déclaration of ail who are engaged in the common purpose — and the 
limitations of that rule (vide Logan v. United States, 144 U. S. 263, 
300, 12 Sup. Ct. 617, 36 L,. Ed. 429) to déclarations made before the 
consummation of the offense. It was plainly not admissible thereunder, 
if such rule were in any sensé applicable under this indictment; nor 
does it appear that the testimony was tendered or received as within the 
meaning of that rule, nor in what view it was considered material or 
relevant. If the conversation as received amounted to a confession 
or admission of guilt or criminal intent on the part of Brodrick, it is 
probable that the trial court would hâve stricken it out, if requested to 
do so, in conformity with the gênerai doctrine in respect of such évi- 
dence, upheld in Kirby v. United States, 174 U. S. 47, 54, 56, 19 Sup. 
Ct. 674, 43 L. Ed. 890, and the authorities there cited. We are satisfied, 
however, that neither incident nor remark bears such interprétation. 
The only injurions effects mentioned in the argument of counsel, are 
(1) that "it showed that the président of the bank" was then "trying 
to tamper with a witness," and (2) that his statement "that 'the bank 
failure was a bad one' was purely hearsay," and "very damaging to the 
défendant before the jury." In référence to the suggestion of Brod- 
rick's attempt to tamper with a witness, nothing appears in the language 
to justify such interprétation; and, if assumed to bear such meaning, 
Brown was in no sensé involved in the attempt, and the testimony was 
harmless as to him. The remark upon the bank failure as "a bad one" 
was hearsay, if considered apart from the incident of the meeting, but it 
is obvions from the whole record that the fact of such failure abundantly 
appeared by évidence not in question, so that the other suggestion is 
without force. It does not appear that the language or its possible 
interprétation were brought to the attention of the trial court at any 
time after the original objection to the question ; and with the other testi- 
mony establishing the commission of the primary offense by Brodrick — 
which must be presumed under the récitals in the bill of exceptions — 
it is not deemed necessary to détermine whether the language referred 
to was admissible in any view of the issues. If irrelevant, we are clear- 
ly of opinion that it was in no sensé mîsleading in its tendency, and 
cannot be treated as harmful to the plaintiff in error. So, upon the 
assumption that the testimony was erroneously received, in the absence 
of préjudice, that is not sufficient reason for reversai. Mining Co. v. 
Taylor, 100 U. S. 37, 43, 25 L. Ed. 541 ; Home Insurance Co. v. Balt. 
Warehouse Co., 93 U. S. 627, 548, 23 L. Ed. 868; Cooper & Co. v. 
Coates & Co., 21 Wall. 105, 111, 22 L. Ed. 481 ; Waldron v. Waldron, 
156 U. S. 361, 384, 15 Sup. Ct. 383, 39 L. Ed. 453. The rule that harm- 
less error is not réversible error is upheld as well in criminal cases 
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(State V. Hallett, 63 lowa, 259, 262, 19 N. W. 206; Ritzman v. Peo- 
ple, 110 111. 362, 371 ; Wallace v. People, 159 111. 446, 450, 46 N. E. 
771; Fisherv. State, 1 Pennewill [Del.] 391,41Atl.l84),though,doubt- 
less, the question of préjudice in such case must be resolved in conform- 
ity with the strict principles of the criminal law. Entertaining no rea- 
sonable doubt of the harmlessness of the testimony so received, the as- 
sigument of error thereupon is overruled. 

2. The second assignment is for admitting "the testimony given by 
Edmund R. Kerstetter, in substance, that the défendant, Walter Brown, 
was indebted to the Elkhart National Bank, before he came to Elkhart, 
Ind., to live, in the sum of $1,300 upon a note executed by him and 
indorsed by Mr. Brodrick, which note was renewed several times until 
the Indiana National Bank started, when the debt was transferred to 
the Indiana National Bank." Both the relations existing between Brod- 
rick and Brown in transactions with the bank and Brodrick's informa- 
tion upon the true financial condition of Brown and his corporations 
were vital éléments under the issues. This testimony was plainly rele- 
vant upon either of thèse inquiries, however slight its weight when con- 
sidered alone. The facts thus appearing as to the personal indebtedness 
of Brown to the bank, and Brodrick's earlier indorsements in connec- 
tion with the seeming prosperity of Brown's corporation throughout 
the period of renewals and other circumstances, may well bave tended 
to establish knowledge on the part of Brodrick of the actual insolvent 
conditions. In the brief on behalf of the plaintifE in error two of his 
requests for instructions — embraced in the ninth assignment of error 
as Nos. 52 and 68 — are mentioned as based upon the testimony above 
mentioned and the assumed error in its considération. Each of the re- 
quests referred to was rightly refused, under the view that the testi- 
mony was admissible. 

3. The third assignment refers to the examination of the witness Mc- 
Intosh, as the bank examiner in charge of the books and afïairs of the 
Indiana National Bank, and his testimony from the books which were 
in évidence, that he found the indebtedness of the National Manufac- 
turing Company to such bank to be $88,576.72. The objection to this 
testimony, as preserved in the bill of exceptions, was "because the wit- 
ness was asked to state a conclusion and not a fact," and was followed 
by argumentative statements in no wise enlarging the scope of the 
objection. The only ground indicated is the method of proving the 
state of the account by calling the examiner to state the gênerai resuit 
of his examination, and not that the books were incompétent évidence 
of the fact. That ground, however, is not pressed in the argument, and 
is untenable. The testimony of experts upon the results appearing from 
account books which are in évidence is generally accepted as a valuable 
aid in the considération of the accounts, and to that extent relaxation 
of the rule as to the best évidence is uniformly approved by the authori- 
ties. 1 Greenleaf on Evidence, § 93. 

In support of this assignment, however, it is contended that the ac- 
count books of the bank were inadmissible for any purpose under the 
. indictment, and were erroneously received to show the insolvency of the 
National Manufacturing Company when the amount of its indebted- 
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ness to the bank was disputed. Such ground, if otherwise tenable, was 
not raised by the objection stated, and is not available upon review. 
Burton v. Driggs, 20 Wall. 125, 133, 22 L. Ed. 299 ; North Chicago 
Street R. Ce. v. St. John, 57 U. S. App. 366, 39 C. C. A. 634, 85 Fed. 
806, and cases cited. The question, therefore, whether the account 
books of the bank were admissible for any purpose does not arise, 
but it may well be remarked that like évidence upon analogous issues 
has f requently been received with approval. See Bacon v. United States, 
38 C. C. A. 37, 97 Fed. 35 ; tJlanchard v. Commercial Bank of Tacoma, 
21 C. C. A. 319, 75 Fed. 249 ; Culver v. Marks, 122 Ind. 554, 23 N. E. 
1086, 7 L. R. A. 489, 17 Am. St. Rep. 377 ; Jordan v. Osgood, 109 Mass. 
457, 12 Am. Rep. 731; People v. Hurst, 41 Mich. 328, 1 N. W. 1027; 
Mooney v. Davis, 75 Mich. 188, 42 N. W. 802, 13 Am. St. Rep. 425 ; 
Lehmann v. Rothbarth, 111 111. 185. As pertinently remarked by Mr. 
Justice Story in NichoUs v. Webb, 8 Wheat. 326, 332, 5 L. Ed. 628, 
"The rules of évidence are founded upon gênerai interest and conven- 
ience," and "must from time to time admit of modifications to adapt 
them to the actual condition and business of men, or they would work 
manifest injustice." They "must expand according to the exigencies 
of Society." If the books of the bank were not admissible as prima 
facie proof of indebtedness to the bank upon the issue of insolvency 
of one of its debtors, the means of proof would be difficult of attain- 
ment under modem business conditions and methods. When so receiv- 
ed they were, of course, not conclusive, but open to the dispute referred 
to on the part of the plaintif! in error. 

4. The next assignment, as stated in the brief for plaintifï in error, 
"raises the question whether or not évidence of other misapplications by 
Brodrick was admissible as against Brown to prove the intent of Brod- 
rick." Evidence was admitted to show that like advances were made 
by Brodrick for the bank to the Blkhart Paper Company and other in- 
solvent corporations not named in the indictment. The complaint, as 
further stated in the brief, is that other instances of like loans were re- 
ceived, but each was subsequently withdrawn "from the considération 
of the jury, because not followed up by any proof that any of those 
persons or corporations were insolvent" to the knowledge of Brodrick, 
while the évidence relating to the Elkhart Paper Company was permit- 
ted to stand. Suificiency of the proof is not questioned, but it is con- 
tended, in substance, that it tended to prove the commission by Brodrick 
of other crimes not charged, and was thus irrelevant to establish his in- 
tent in the cases charged, and that it was in no sensé admissible against 
Brown. As before stated, the fundamental issue was whether Brodrick 
was guilty of the alleged primary offenses (which involved his intent), 
and upon such issue the admissibility of évidence is governed by the 
rules generally applicable to proving intent, except that confessions 
or déclarations by the primary offender may not be compétent. The test, 
therefore, to be applied to the évidence of misapplication of other bank 
funds in favor of other insolvent corporations is this : Does it tend to 
prove the intention of Brodrick in the misapplications charged in the 
indictment ? 

While it is the well-settled gênerai rule that proof of other distinct, 
independent offenses is inadmissible against one charged with a crime, 
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an exception to that rule is equally well settled in référence to offenses 
of like nature which tend to disclose a common purpose or scheme with 
the commission charged in the indictment. Tiie autliorities upholding 
the admissibility of sucli évidence of contemporaneous offenses to show 
intent are numerous. In the report of People v. Molineux, 168 N. Y. 
264, 61 N. E. 386, 62 L. R. A. 193, an extended note collâtes the cases, 
and particular citations are not deemed necessary in this opinion. The 
évidence under considération plainly cornes within the exceptions to the 
gênerai rule, and its réception was not erroneous. So the several re- 
quests for instructions to disregard such testimony were rightly denied. 
Like view applies to the suggestions of error under the fîfth and sixth 
assignments. Moreover, the testimony relates alone to counts on which 
the plaintiff in error was acquitted; and no mériterions question arises 
thereupon in any aspect. 

5. The seventh assignment is Vv^ithout merit, either in référence to 
the means of proof or the relevancy of the notes thus appearing as bank 
assets, and no objection is suggested which calls for discussion. 

6. The concluding assignment of error on the admission of testimony 
(eighth) rests upon the introduction of proof "that the National Manu- 
facturing Company was adjudged bankrupt February 10, 1904." As 
the only issue of insolvency under the indictment was the condition of 
the Company and knowledge thereof by Brodrick when the loans were 
made by the bank, it is unquestionable that this subséquent adjudica- 
tion is inadéquate, if not inadmissible, proof to establish insolvency at the 
prior dates ; nor is it contended on the part of the défendant in error 
that it was admissible as primary évidence of the prior insolvency. It 
is asserted, however, that the fact of such insolvent condition at the 
prior times in question was "proved by otlier and conclusive évidence 
which is in no wise questioned or criticised," and the contention is sub- 
stantially that the fact of subséquent adjudication in bankruptcy became 
admissible by way of cumulative évidence, though of slight weight. If 
this premise of other compétent évidence to establish insolvency is jvts- 
tified by the record, it is unnecessary to consider the admissibility of the 
adjudication, as it was obviously harmless, and not réversible error in 
any view, under the rule heretofore stated ; nor could error therein affect 
the judgment upon the other counts of the indictment not relating to this 
Company. Blitz v. United States, 153 U. S. 308, 318, 14 Sup. Ct. 924, 
38 L. Ed. 725 ; Putnam v. United States, 162 U. S. 687, 714, 16 Sup. 
Ct. 923, 40 L. Ed. 1118. 

The bill of exceptions contains no récital of the testimony, except 
in certain particulars not pertinent to the présent inquiry, together with 
the isolated portions which state the questions and answers included 
in the exceptions on which error is assigned. Other testimony bearing 
upon an issue or inquiry thus brought for review, if any were produced, 
is not preserved, but it is left to be inferred from gênerai récitals. With 
the record so framed, the gênerai récitals must surely receive fair con- 
struction. The bill states accordingly that "évidence was given to prove" 
that "every material allégation of the indictment was true." The al- 
légations that thèse borrowing corporations were insolvent when the 
loans were made are of the utmost materiality, and présentation of this 
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récital in the bill fairly implies that the évidence thereupon tended to 
prove that fact. It is plain that the proof of subséquent bankruptcy, 
covered bythe exception, if taken alone, did not so tend; and the spé- 
cial récital in référence to it in the bill of exceptions states it as a mère 
fragment of testimony, excluding any implication that it comprised the 
entire proof upon that issue. Aside from the presumption of other 
évidence arising from the récitals referred to, a fragment of such proof 
appears affirmatively in the record heretofore considered under the third 
assignment of error; and it is expressly stated in one of the instructions 
requested on behalf of the plaintiff in error — set out in the bill of ex- 
ceptions as No. 31 — that "much évidence has been given concerning the 
value of the property and the amount of the debts" of thèse alleged 
insolvent corporations. We are authorized, therefore, to présume that 
compétent évidence was received upon the issue of insolvency, which 
was sufficient to support the verdict; and this, without référence to the 
seeming concessions of such fact in the argument on the part of the 
plaintiff in error. 

II. Instructions refused. The only assignments remaining for con- 
sidération are the requests for instructions, 53 in number, set out in the 
ninth assignment. No useful purpose will be subserved by review or 
discussion of thèse requests in détail. Each has received careful ex;- 
amination, both separately and in référence to the instructions which 
were given; and we are satisfied that no réversible error intervened. 
The charge of the court impresses us as clearly and fairly stating the 
varions propositions of law involved, and it is not reviewable in référ- 
ence to facts not preserved in the record. Numerous features of the 
évidence were made the .subject of comment in various requests, and 
were either rightly refused or sufficiently stated in the gênerai charge ; 
and like remark is applicable to the various propositions of law contained 
in the array of instructions tendered. The matter of reviewing the tes- 
timony upon any or ail issues in the case, and the comment upon it in 
one or another phase, is entirely within the discrétion of the trial court, 
subject only to the requirement that questions of fact which are contro- 
verted and material must be submitted to the jury for détermination. 
While it is the duty of the court to instruct the jury upon the law of the 
case, it is not error to refuse to give a correct proposition in the terms 
of a request, if the instruction as given by the court fairly covers and in- 
cludes the one so requested (Cofifîn v. United States, 156 U. S. 433, 
456, 15 Sup. Ct. 394, 39 L. Ed. 481) ; and in no event is it erroneous to 
deny an instruction not strictly applicable to the case Under the évidence 
(Coffin v. United States, 162 U. S. 664, 677, 16 Sup. Ct. 943, 40 L. Ed. 
1109), or upon propositions not material for considération by the jury. 
The law thus applicable to the case was correctly stated in the instruc- 
tions, with no substantial exceptions appeàring; and we are satisfied 
that they were comprehensive. 

Other alleged errors are referred to in the argument on behalf of the 
plaintiff in error, both unassigned and not preserved for review, and are 
pressed for considération. If either of thèse exceptions were assumed 
to be reviewable, each is without merit in our view. 

Finding no réversible error in the record, the judgment of the Dis- 
trict Court is affirmed. 
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, ERIE & W. TRAKSP. CO. v. BRIE R. CO. 

(Circuit Court of Appeals, Seventh Circuit. August 1, 1905.) 
No. 1,137. 

1. Admiealty — JuEiSDicrioN — Suit to Enfobce Conthibution. 

A court of admiralty bas jurisdiction of an independent suit to en- 
force contribution in favor of one of two vessels in colllsiou against the 
other because of damages to cargo owners arising eut of such collision, 
wViich tlie llbelant bas been compelled to pay, upon the alleged ground 
that both were in fault, sinee the rlght to such contribution, where it 
exists, is one given by and peculiar to the admiralty law. 

2, SAME — RES JDMCATA — CONCLTISIVENESS OF DeCEEE IN SUIT FOR COLLISION. 

A final decree in a suit for collision, in which both vessels and ail 
parties in interest are before the court, which détermines the fault for 
the collision and the damages and apportions the same between the two 
vessels, is conclusive of ail questions relating to the rights and liabilities 
of the respective vessels arising out ot such collision, and a court of ad- 
miralty is without jurisdiction to entertain an independent suit subse- 
Quently brought by one of the vessels against the other to enforce con- 
tribution to cargo damage which was refused in the primary suit, al- 
though such refusai was grounded upon the lack of appropriate pleadings. 

Appeal from the District Court of the United States for the North- 
ern District of IIHnois. 

This appeal Is from a deeree of the District Court, sitting In admiralty, in 
favor of the appellee. Erie Kailroad Company, as libelant, for recovery of 
§28,815, against the steamer Conemaugh and the appellant Erie & Western 
Transportation Company, as claimant. The libel is in rem, and propounds, 
in effect, that Erie Rallroad Company is successor in Interest to Union Steam- 
boat Company, as owner of the propeller New York ; that a collision occurred 
October 21, 1891, between the propellers New York and Conemaugh, resulting 
in the sinking of the Conemaugh ; that proceedings thereupon arose in admi- 
ralty, which are detailed, wherein it was ultimately adjudicated that both ves- 
sels were at fault for the collision, and each was liable for a moiety of the 
damages which ensued ■ that the final decree therein condenined the New 
York to pay the entire damage of the Conemaugh's cargo, without recoup- 
ment or allowance for one-half thereof chargeable to the Conemaugh, be- 
cause no pleading was filed demanding such recoupment ; that the libelant ac- 
cordingly overpaid $19,734.01, which should hâve been borne by the Cone- 
maugh and her owners, and was thus "relegated to its separate remedy 
against the Conemaugh" ; and it is entitled to and prays recovery for such 
amount and interest thereon. The pr/or proceedings in admiralty upon which 
the libel and decree rest the right of recovery are notable for their course 
and duration, and a summary is needful for understanding of the theory on 
which recovery was sought and allowed. As the appellant's brief well and 
concisely récites thèse facts (approved on behalf of the appellee as "substan- 
tially correct"), such récital is incorporatad in this statement, as follows: 

"On tlie 21st day of October, 1891, a collision occurred in the Détroit river 
betv\?een the propellers New York, owned by the appellee's jjredecessor, the 
Union Steamboat Company, and tlie Conemaugh, owned by the appellant. 
The collision resulted in the sinking of the Conemaugh, wlth great damage 
to her cargo of miscellaneous package freiglit, and in some small damage to 
the New York. November 11, 1891, appellant, as owner of the Conemaugh 
and bailee of her cargo, flled libel in the United States District Court for 
the Eastern District of Michigan against the New York. The Union Steam- 
boat Company answered for the New York, denying ail liability, and attrib- 
■uting the disaster solely to the fault of the Conemaugh ; also setting up the 
damage sustained by the New York as about $3.000. Subsequently the Union 
Steamboat Company filed a cross-libel for the phj sical damage to the New 
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York, but no process waf? Issued and tlie decree dlsmlsslng the cross-libel was 
not appealed from by the Union Steamboat Company. On hearing both 
steamers were held at fault. 53 Fed. 553. Rehearing was had, resulting in 
ttie New York being lield solely in fault. At this stage the British & Foreign 
Marine Insurance Company, Limited, the Insurance Company of North Amer- 
ica, the Union Insurance Company, and the Marine Insurance Company, as 
insurers on parts of the Conemaugh's cargo, having paid the loss, intervened 
for thelr Interest, alleging that the sole fault lay with the New York. On 
January 25, 1895, the parties stipulated that the damage sustalned by the 
New York amounted at that tlnie to $3,3f)1.19. The other damages having 
been determined, decree was entered In favor of appellant for its own dam- 
age and as trustée for the cargo damage ; the decree providing, however, that 
the amount allowed for cargo insured by the intervening eompanies be paid 
to them. The owner of the New York appaaled. The United States Circtiit 
Court of Appeals for the Sixth Circuit reversed the decree of the District 
Court and held the propeller Conemaugh solely at fault, dismissed the libel 
and the pétitions of the insurers, and ordered decree against this appellant 
in personam for the New York's damage. 82 Fed. 819, 27 C. C. A. 154. Péti- 
tion for rehearing was denied. This appellant and the intervening insurers 
petitioned the Suprême Court for writ of certiorari. The pétition was granted, 
and on hearing both vessels were held at fault. 175 U. S. 187, 20 Sup. Ct. 
67, 44 11. Ed. 126. Mandate thereupon Issued to the District Court directing 
a decree in accordance with the opinion. Decree was entered in the District 
Court, divldlng the damages sustained by the steamers, which, as of July 3, 
1896, required the owner of the New York to pay to the appellant herein In 
its own right $13,083.33, with interest at 7 per cent, from that date until paid, 
and required the New York to pay the entire cargo damage. The insurers 
on cargo which had already intervened were decreed $19,841.56. The bal- 
ance of the cargo damage, amounting to ,$19,627.67, was decreed to appellant 
as trustée. The owner of the New York then petitioned the Suprême Court 
for writ of mandamus, directed to the District Court for the Bastern District 
of Michlgan, to require said court to enter a decree which would divide the 
damage to cargo equally between the New York and the Conemaugh. Writ 
In the alternative was Issued, answered, and on hearing the pétition was dis- 
missed, as the decree entered was in accordance with the mandate. Ex parte 
Union Steamboat Co., 178 U. S. 317, 20 Sup. Ct. 904, 44 L. Ed. 1084. Al- 
though the application to the Suprême Court was to enter decree which 
would divide the cargo damage equally to the two vessels, the question of re- 
coupment was argued. The Suprême Court said, among other things, that no 
question of recoupment was presented to or passed upon by them in decidlng 
the case, and that, if the District Court erred in not allowing It, it was mat- 
ter for appeal. Thereupon the owner of the New York appealed from the de- 
cree so entered. Appellant [hère] moved dismlssal of the appeal, on the 
ground generally that the Circuit Court of Appeals was without jurisdiction 
to revlew in any manner the decree as it had been entered only in conformity 
with the mandate, and so was the decree of the Suprême Court. The motion 
to dismiss was denied. 104 Fed. 561, 44 C. O. A. 38. The appeal was then 
argued and the decree below aflirmed. 108 Fed. 102, 47 C. C. A. 232. The 
Union Steamboat Company then (in its turn) petitioned the Suprême Court 
for a writ of certiorari, which was granted. The cause was again tried in the 
Suprême Court, and the decree which had been entered by the District Court 
on its mandate was affirmed. 189 U. S. 363, 23 Sup. Ct. 504, 47 h. Ed. 854. 
While in the Suprême Court the last time the insurers, who had covered that 
portion of the cargo for which this appellant had continued thereto as trustée, 
Intervened. May 16, 1901, after dismlssal of the pétition for mandamus by 
the Supremie Court the owner of the New York paid so much of the cargo 
damage as the decree required to be paid to the interveners, and after the 
afflrmance of the decree by the Suprême Court the remaining damage and 
costs were paid as provided by the decree, and the case closed." 

Objections to the libel, for want of jurisdiction and of res adjudlcata, were 
ralsed by exceptions, and renewed by the answer. The answer further sets 
up, by way of défense, the bill of Inding under which the cargo of the Cone- 
maugh was carried, which contained provisions (1) giving to the carrier the 
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beneflt of Insurance on the cargo — such Insurance being effiected and the loss 
paid to the shlpper — and provided against liability therefor, unless (2) wrlt- 
ten claim was made within 30 days, and (3) action was brought for any loss 
within three months, and it is averred that no claim was so made or action 
brought No Issues of fact arose, as a stipulation was filed which brought in 
the i^rinted records In the prior proceedings as évidence, and admitted the 
averments of the answer respecting the terms of lading, fact of Insurance, and 
payiuent of loss to the shipper, and that no claim was made by shipper or 
insurer, or suit brought against the Conemaugh for the cargo loss, within 
the limitations of the bOI of lading. 

Harvey D. Goulder and Frank S. Masten, for appellant. 
C. E. Kremer, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts). When the prés- 
ent Ubel was iiled, to enforce further contribution against the Cone- 
maugh for damages which the New York was condemned to pay, the li- 
ability arising out of the collision had been in Htigation between thèse 
steamers, with cargo représentatives impleaded, for upwards of 12 years. 
The controversy was varions in results during its progress and prolific 
in contributions to judicial reports, including three unanimous opinions, 
respectively, in the Circuit Court of Appeals and the Suprême Court in 
its course. It resulted in a final adjudication of mutual fault, awarding 
ail damages arising out of the collision, with recovery against the New 
York alone for cargo damage and equal division of the aggregate of 
damages to the steamers ; so that, on the face of this record, it would 
seem that no issuable liability between the steamers could hâve escaped 
judicial settlement. Nevertheless, a novel and interesting question is 
presented for review, without précèdent for the relief sought by this 
libel, under analogous conditions, and the contention upheld by the 
decree is not without seeming force under the gênerai authorities cited 
and intimations in the opinions upon final appeal from the former 
decree. Primarily, however, jurisdiction is challenged to entertain 
the libel, in any view, as a claim to enforce an assumed right of contri- 
bution arising out of the payment by the New York of the entire cargo 
damage when mutual fault was adjudged, and the admiralty cognizance 
of such subject-matter for independent relief must be ascertained before 
inquiry is open whether jurisdiction can be exercised or relief be ex- 
tended in the case at bar. 

1. The broad jurisdictional objection is thus stated in the brief on be- 
half of the appellants : "That the right of contribution, when it exists, 
cannot be asserted in the admiralty, either in rem or in personam." Were 
the gênerai proposition thus advanced an open question, and not clarified 
and ruled by the opinion of this court in The Mariska, 107 Fed. 989, 47 
C. C. A. 115, its solution for the objects of the présent case would not 
be f ree f i om difficulty in the light of the gênerai authorities cited. But 
in that instance jurisdiction was upheld of an independent libel in rem, 
filed by the owners of the steamer Jay Gould against the steamer Ma- 
riska, to enforce so-called contribution for damages charged against and 
paid by the Jay Gould in a prior proceeding, wherein the Jay Gould was 
the sole respondent, for the alleged mutual fault of that steamer and the 
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Marîska în causîng the collision. In effect, it was ruled that the contri- 
bution sought, which was the subject-matter of the libel, was well recog- 
nized as a liability arising under the admiralty law, and as such was 
cognizable, not only as an incident to the primary cause for recovery of 
damages for the fault of both, but through an original libel to enforce 
the liability, vvhen not otherwise enforceable. This view we believe to be 
in harmony with the gênerai line of American authorities, departing 
from the narrow interprétation which prevails in England and adopting 
that of the original admiralty jurisdiction, which was "interpreted by 
a more enlarged view of its essential nature and objects." Insurance 
Co. V. Dunham, 11 Wall. 1, 24, 20 L. Ed. 90. The case of The Mariska 
plainly authorizes admiralty cognizance of an independent Hbel for con- 
tribution ; and this irrespective of the question whether the enforcement 
rests on the doctrine of subrogation to a lien in favor of the cargo, as 
there indicated, or upon the alleged liability to contribute by way of 
equalizing the burden for the fault and injuries. Vide The North Star, 
106 U. S. 17, 23, 1 Sup. Ct. 41, 27 L. Ed. 91. In référence to the argu- 
ment that rights resting on and merged in a decree are no longer mari- 
time, in the jurisdictional sensé, it may be observed that the rule is set- 
tled otherwise in early cases in admiralty ( Penhallow v. Doane's Admr., 
3 Dali. 54, 86, 1 L. Ed. 507 ; Jennings v. Carson, 4 Cranch, 2, 21, 2 L. 
Ed. 531; The Enterprise, 2 Curt. 317, Fed. Cas. No. 4,497; The Cen- 
turion, 1 Ware, 490, Fed. Cas. No. 2,554), though it well may be that 
such rule is applicable only to relief by way of enforcing the decree. 
The gênerai contention that a libel for contribution cannot be enter- 
tained is overruled. 

2. The propositions on which the libel and decree rest are substantial- 
ly thèse : That the maritime law créâtes an absolute liability againsteach 
of the contributors to a collision, mutually at fault, to bear an equal 
share of the resulting loss to vessels and cargo ; that because the New 
York was condemned in the prior litigation with the Conemaugh and 
the représentatives of her cargo, among other liabilities, to pay the en- 
tire cargo damage, without recoupment or allowance for any share of 
such damage chargeable to the Conemaugh for her adjudged mutual 
fault — ^no pleading to that end having been filed by the New York — 
the fact of such adjudication and of payment to the cargo représentatives 
created ipso jure liability against the Conemaugh to reimburse one-half 
of the amount so paid ; and that, accordingly, exemption of the Cone- 
maugh from liability to the cargo owners, under the bills of lading, fur- 
nishes no défense against such reimbursement by way of contribution. 
This contention assumes that the admiralty rule, that both vessels at 
fault for a collision must bear the damage in equal parts, créâtes distinct 
and absolute liability for each élément of damage entering into the ad- 
judication and payment; so that, failing such equal division of the 
cargo damage in the primary suit between the vessels, the charge to 
and payment by the New York alone raised an independent cause of ac- 
tion against the Conemaugh to pay one-half the amount, though not 
obligated to the damnified cargo représentatives for any part of such in- 
jury. 

The theory on which The Mariska, supra, proceeded is thus adopted, 
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in so far as it sanctions independent right of action for unquestionable 
contributory liability, but the further doctrine of that décision, that the 
right arises out of subrogation, is necessarily denied. Intimations of 
independent remedy to en force contribution, in the event of actual lia- 
bility of the Conemaugh for cargo damage, which appear in the opin- 
ions of the Circuit Court of Appeals on final appeal of the New York in 
the primary suit (The New York, 108 Fed. 47, 102, 107, 47 C. C. A. 
332), and of the Suprême Court upon certiorari CThe Conemaugh, 189 
U. S. 363, 368, 23 Sup. Ct. 504, 47 L. Ed. 854),' are assumed to sanc- 
tion this theory and proceeding, although no sanction appears in either 
of thèse opinions for liability upon the part of the Conemaugh to cargo 
damage, if not liablc to the cargo owners, and the opinion of the Cir- 
cuit Court of Appeals clearly implies that the Conemaugh was not 
chargeable in such event. The extrême contention of absolute liability, 
however, notwithstanding both the failure to obtain division in the prior 
litigation and nonliability of the Conemaugh to the cargo représenta- 
tives, is pressed in support of the présent decree, and it is obvions that it 
can rest on no other ground. 

As a gênerai proposition of maritime law, with the effect of the ad- 
judication left out of considération, it is doubtless the doctrine of the 
cases referred tc^The North Star, 106 U. S. 17, 1 Sup. Ct. 41, 27 L. 
Ed. 91, and the Chattahoochee, 173 U. S. 540, 19 Sup. Ct. 491, 43 L. 
Ed. 801 — that the fact alone of nonliability of the Conemaugh to her car- 
go owners does not exonerate her from contributory fiability to the 
New York, if the New York is, nevertheless, liable for such damages; 
Whether the doctrine of this line of authorities — which is peculiar to 
the maritime law and not of équitable origin — could be deemed appli- 
cable, as an original proposition, to the Insurance provision in the instant 
bill of lading, either to charge the one steamer with f ull recovery in f avor 
of the insurers or to enforce contribution against the other, is a ques- 
tion not arising upon this review nor open to considération, in our under- 
standing of the effect of the prior adjudication, either in the admiralty 
or under the gênerai law. 

The gênerai rule of admiralty, preserved from the ancient text of the 
law, is well settled in collision cases, that each vessel in fault is equally 
liable for injuries arising and must bear the damages equally, without 
référence to the degree of fault. The North Star, 106 U. S. 17, 30, 1 
Sup. Ct. 41, 37 L. Ed. 91, and authorities reviewed. So, contrary to 
the rule at common law, one of the parties at fault can maintain a libel 
against the other for apportionment of the damage in conformity with 
such maritime rule. For cargo damage the parties injured may proceed 
against one offending vessel and obtain decree against it for the entire 
damage, unless the other, jointly liable, is brought into the proceeding, 
but, when both are before the court, the entire damages arising from the 
mutual fault are added together, and the amount is apportioned in equal 
parts to be borne equally by them. The Atlas, 93 U. S. 302, 313, 317, 
33 L. Ed. 863. When liability against one is adjudicated without the 
présence of the other, the apportionment for mutual fault cannot be 
made, and the liability can then be apportioned in further proceedings as 
held in The Mariska, supra. 
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The rule, as defined under ail the authorities referred to, plaînly in- 
tends apportionment of the damages between the joint contributors at 
fault in a single adjudication. Thus in the instructive opinion of Mr. 
Justice Bradley, in The North Star, 106 U. S. 17, 20, 22, 1 Sup. Ct. 41, 
27 L. Ed. 91, the distinguishing feature of the rule is pointed out, that 
the authorities recognize only an equal division of the aggregate joint 
damage, and not a liability of one to the other for spécifie damages in- 
flicted ; that ail concur in the view that "the entire damage to both ships 
is added together in one common mass and equally divided between 
them, and thereupon arises a liability of one party to pay to the other 
such sum as is necessary to equalize the burden." It was there held, 
accordingly, that the statutory Hmitation of liability on the part of one 
was not applicable until the aggregate of joint damage was ascertained, 
and then only "to avoid pavment pro tanto of the balance found against 
such party." So, in The Chattahoochee, 173 U. S. 540, 553, 19 Sup. Ct. 
491, 43 L. Ed. 801, this language of the North Star Case is adopted as 
equally applicable to cargo damage involved in the collision; and the 
provision known as the Harter act, touching cargo liability of the car- 
rier, was held inapplicable until the aggregate injury was ascertained 
and apportioned under the rule. Of like effect is the case of The 
George W. Roby, 49 C. C. A. 481, 111 Fed. 601, 614. 

The prior proceedings in admiralty, averred in the présent libel, were 
of the character contemplated by the rule for ascertaining, dividing, and 
charging the liability between ail parties in interest. The damages suf- 
fered by the steamers, respectively, and the damage to the cargo of the 
Conemaugh were assessed, and, while aggregate damages to both steam- 
ers were apportioned equally, the decree charges the cargo damages 
against the New York alone. Equal division as well of this cargo dam- 
age was strenuously sought on behalf of the New York, in the final 
hearing before the trial court and in both reviewing tribunals, upon the 
same argument and citations which are urged upon this appeal, but such 
relief was denied. Like contention is renewed hère, for independent re- 
lief, upon averment that the burden of cargo damage was thus imposed 
for want of a pleading in the case, setting up the claim by way of re- 
coupment. Be this as it may, the fact remains that the decree passed, 
touching ail interests, with ail damages apportioned as stated. In other 
words, the respective rights and liabilities of the parties arising out of 
the collision were thus adjudicated in admiralty, with ail parties before 
the court and ail issues heard as raised by them, respectively. Thèse 
conclusions thereupon are unmistakably expressed in the opinions and 
carried out in the final decree: (1) That both steamers were at fault 
for the collision; (2) that the damages suffered by both steamers were 
ascertained, the aggregate sum divided, and so charged in equal shares ; 
(3) that the underwriters of the cargo, being innocent of the fault of 
either vessel, are entitled, as they insisted, "to a recovery to the full 
amount of their damage against the New York, notwithstanding the 
Conemaugh may also be in fault for the collision" (175 U. S. 209, 20 
Sup. Ct. 67, 44 L. Ed. 126), and this amount is ascertained and so 
charged; (4) that such provision in the decree conformed to the man- 
date of the Suprême Court, and, if the trial court "erred in refusing to 
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allow recoupment, the remedy is by appeal" (Ex parte Union Steamboat 
Co., 178 U. S. 320, 30 Sup. Ct. 904, 44 L. Ed. 1084) ; and, finally, in ef- 
fect (5), that division of cargo damage was not a right arising ipso jure 
eut of the fact of contributory fault on the part of the Conemaugh ; and 
without issue raised thereupon "of liability of the Conemaugh to her 
cargo underwriters" it could not be "summarily assumed that because 
she was found in fault, and liable to the New York for one-half of her 
damages, she is also Hable to the underwriters upon her cargo," and 
thus foreclose défense under the "spécial stipulations in her bills of lad- 
ing," which are asserted on behalf of the Conemaugh as written there- 
in "to set up against the claims of underwriters." The New York, 108 
Fed. 102, 47 C. C. A. 232 ; affirmed in The Conemaugh, 189 U. S. 363, 
23 Sup. Ct. 504, 47 L. Ed. 854. 

The adjudication of liabilities arising out of the collision and appor- 
tionment thereof which thus appear is, as we believe, the proceeding in 
admiralty contemplated by the rule (as defined in The North Star, 
supra, and The Chattahoochee, supra), for ail cases of maritime colli- 
sion. It is unquestionably res judicata upon ail matters involved in that 
contest. The right of the underwriters to recover the entire cargo dam- 
age against The New York, irrespective of fault on the part of The 
Conemaugh, is there settled. However questionable it may appear, 
whether suc^i amount was justly recoverable in view of the provision 
now disclosed in the bill of lading, giving the Conemaugh the benefit of 
Insurance on her cargo — that is, whether the introduction of such con- 
tract would not hâve served as a défense, in whole or in part, when the 
Conemaugh was found in fault, on the authority of Phœnix Insurance 
Co. V. Erie & Western Transportation Co., 117 U. S. 313, 324, 325, 6 
Sup. Ct. 750, 39 L. Ed. 873, and other cases — nevertheless, full recov- 
ery was awarded and is now incontestible. 

We are of opinion that such adjudication leaves no issue open in the 
admiralty, between thèse parties, arising out of the collision; that juris- 
diction thefein cannot be exercised to enforce equalization of the bur- 
dens imposed upon one and the other party in the former decree, in con- 
travention of its express terms ; although it may extend to the enforce- 
ment of contribution against one not involved in such decree for rec- 
ognized joint liability within its contemplation. The remark in the 
final opinion of the Suprême Court (The Conemaugh, 189 U. S. 363, 
367, 23 Sup. Ct. 504, 47 L. Ed. 854), in référence to the modification of 
the decree there sought, if applicable to the like contention for review, 
is décisive of the présent libel, namely : 

"The decree against it, the New York now seeks to shift In part to the 
owners of the Conematigh. Indeed, not to shift it, but virtually to vacate it 
and put the cîaims of the cargo owners into controversy with the Conemaugh. 
ïhis, we thinlc, should not be done." 

The présent decree, in effect, not only accomplishes the modification of 
the former decree, which was thus refused by both appellate tribunals, 
but bars contest of liability on the part of the Conemaugh to the cargo 
owners. Surely, if the appellate jurisdiction is inadéquate for such ob- 
ject, it is not within the co-ordinate jurisdiction of another court, sitting 
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in admiralty, to grant relief from the terms of the prior decree, or to 
reopen the controversy. 

Assuming for the inquiry (with no intimation of such conclusion from 
the facts) that equities appear in any phase of the case for charging 
either the owners of the Conemaugh or the underwriters with a share 
of the liability thus imposed upon the New York, the equities so assum- 
ed arise out of the conduct and results of the litigation in référence to 
such claim of cargo damage, and not out of the collision, and so treated 
are not cognizable in admiralty, apart from a primary cause to establish 
the respective rights and Hahilities of the parties concerned. Courts of 
admiralty are not vested with the powers of a court of equity, though 
équitable principles are observed and equities recognized, when the 
primary cause is within their limited jurisdiction. The Eclipse, 135 U. S. 
599, 608, 10 Sup. Ct. 873, 34 L. Ed. 269, and cases cited. If the sup- 
posed right to en force contribution exists, the way is not afïorded in the 
admiralty forum. 

In no aspect of the case, therefore, can we discover ground for the 
exercise of jurisdiction in the admiralty to intervene for the relief grant- 
ed by the decree from which this appeal is brought, or for any form of 
relief under the circumstances stated in the libel. Accordingly, the de- 
cree of the District Court is reversed, with direction to dismiss the libel 
as not stating a case for relief in the admiralty. 



KELL V. TEENCHARD et al. 
(Circuit Court of Appeals, Fourth Circuit November 9, 1905.) 

No. 545. 

1. FEAUD FALSE REPI^ESENTATIONS ON SALE DAMAGES. 

The measure of damages recoverable in an action for fraud and deeelt, 
based upon a sale induoed by false représentations made by tbe seller, is 
the différence betvveen the actual value of vvbat tbe pui-chafior parted with 
and the actual value of what he received. The damages may also include 
outlays legitimately attrlbutable to the fraud. 

[Ed. Note.— For cases in point, see vol. 23, Cent. Dig. Fraud, §§ 60-62.] 

2. VENDOB AND PUBCHASEE FaLSE REPEESENTATIONS BY AGENT LiABILITT OT 

Principal — Abatement of Pbice. 

Plaintitïs purchased from défendant for a lump sum certain property, 
consisting of a sawmill, railroad, and land with standing timber, stated In 
the option given and upon which the sale was made to be not less than 
85,000,000 feet. PlaintifCs sent a représentative to examine and estimate 
the timber, who was referred by défendant to his agent, and such agent, 
by false représentations as to the boundaries, knowingly deceived the 
représentative as to the quantity of timber. His estimate was less than 
35,000.000 feet, hovs'ever, and before the sale was closed plaintiffs were 
put upon notice that there was probably less even than such estimate. 
There was in fact but about 8,.500,000 feet. Held, that défendant was re- 
sponsible for the false représentations of his agent by which the exainin- 
ation made by plaintiffs was rendered unavailing, and that, while the 
Btatement In the option was not» intended nor relied upon as a warranty, 
plaintiffs were entitled to an abatement of the purchase priée to the ex- 
teiit of the différence between the value of tbe timber at the lowest esti- 
mate of quantity received by plaintiffs and the value of that actually re- 
ceived. 



KELL V. TEENOHABD. IT 

8. Samk— Fbatjoulent Repeeskntations— Geoxjnd roa Kescission— ErrŒCo' 

OF. 

Fraud, déception, or mlsrepresentation In information given by a vendor 
to a vendee respecting a material fact, and in the belief and upon faith of 
whicli vendee acted, is ground for rescission of contract by court of eqnity. 
In such case tbere can be no sucb thing as equality of Information, wliicb 
Is apparently open to eaeh side, and it is immaterial that tbe party maliing 
the représentation may bave been ignorant as to wlnether it was true or 
false ; tbe real inquiry being, not wbether tbe vendor laiew the représenta- 
tion to be false, but wbether the vendee believed it to be true and was 
misled by it in entering into the contract 

4. Same— Caveat Emptoe— Doctrine of. 

The doctrine of caveat eniptor bas no application to cases of actnal fratid 
In représentations made by a vendor to a vendee respecting material facts, 
and in tbe belief of and upon the faith of which the vendee acts. 

5. Fbatjd— Sale of Land— Mkastjee of Damages— Ajiount Paid fob Option. 

The amount paid by plaintiffs to the liolder of an option to purchase 
certain property keld, under tlie peculiar circurastances shown by the 
évidence, not recoverable from tlie vendor because of false représenta- 
tions made by him in respect to the property. 

Appeal from the Circuit Court of the United States for the East- 
ern District of North CaroHna, at Raleigh. 
For opinion below, see 127 Fed. 596. 

This Is an appeal by the défendant and cross-complainant from a decree 
of the Circuit Court of the United States for tbe Eastern District of North 
Carolina entered in a suit for alleged fraud and misrepresentation In the 
sale of certain timber lands, etc., in Nortbampton county, N. C, in which 
there was a cross-bill for the enforcement of the payment of certain notes 
given for unpaid purchase money. On the 4th of April, 1901, the appel- 
lant, F. Kell, who resided at Guniberry, Nortbampton county, N. C, gave 
to B. E. Oberndorfer, of Norfolk, Va., an option for 90 days upon certain 
of sald Kell's property, fully described in said option, consisting briefiy of 
lands, luniber plant, saw and planing mill, horses, stoclc of goods, buildings, 
etc., used in connection therewith, including a railroad, rolling stoclî, etc., 
known as the "Nortbampton & Ilertford Railroad Company," chlefly used 
in said lumber business. Also certain standing timber described In said 
option as follows: "Also ail tbe standing timber in Nortbampton eotmty, 
N. C, owned by said F. Kell, which consists of not less than 35.000,000 
feet." The said Oberndorfer was to pay $(i0.000 for the property; $40,000 
in cash, and tbe remaining $20,000 in one and two years, with interest from 
date, to be secured by a lien on tlie property. This option was extended just 
before its expiration for the period of 30 days, and the terms so modifled as to 
provide for the payment of $20,000 cash, and tbe remaining $40,000 in one 
year, to be secured by a lien on said property, with interest from date. Early 
in June, 1901, W. E. Trenebard and C. T. Wescott, two of tbe appellees, who 
had previously been engaged in the veneering business in Maryland, sold ont 
their plant, and came south to loolc for a "timber proposition" of some kind. 
While in Norfolk they met a Mr. Powell, who informed tbeni of the existence 
of the Oberndorfer option, and of tlie Kell property, and tiiey determined to 
to go to Gumberry with a view of examining tbe property, wliich tliey did, and 
on their arrivai at the dépôt met Mr. Kell with his représentative, W. H. 
Vaughan, whom, he informed them, would show them the timber, as he was 
familiar with it They were di-iven by Mr. Vaughan over the land, or wbat 
they supposed to be the land. They spent a couple of days examining the 
property, covering a circuit of about 20 miles; the said Vaughan representin? 
that appellant Kell owned the lands around which they circled, and in addi- 
tion, that he owned timber on the outside of the boundaries pointed ont Tlie 
timber on Kell's land so pointed out, he estimated at 40,000,000 feet. Know- 
ing that the Oberndorfer option had but a short time to run, negotiations werd 
opened with Kell direct looking to the purchase of the property In question; 
.142 F.— 2 
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but he wonM not treat wlth them, and they then commenced negotlatlons with 
Oberndorfer, whose option had been extended. Thereupon they employed oue 
J. C. Pringle, a timber expert, who, wlth a letter from Oberndorfer to Kell, 
went to Gumberry; sald Kell having Informed Oberndorfer that hls timber 
man, W. H. Vaughan, would show his timber to whoever he mlght send to in- 
spect It. Upon Pringle's arrivai at Gumberry he was met by Mr. Kell's book- 
keeper, who Introduced hlm to sald Vaughan, to show hlm the timber; the 
latter saylng that he represented Mr. Kell as foreman or superintendent of 
hls timber property. Vaughan thereupon took Pringle In chargCj went wlth 
hlm to Jackson, and from there took hlm Into the woods, and showed hlm cer- 
tain timber lands whlch he represented belonged to Kell, The flrst day they 
took the trlp through the woods on horseback ; the second day he took him 
around a body of land contalnlng about 7,000 acres, which was in between 
two county roads, and Informed Mr. Pringle that ail the timber within those 
roads belonged to Kell ; and he also polnted out numerous other tracts out- 
slde of thèse boundaries or roads, the timber upon which he sald also be- 
longed to Kell. Pringle estimated that the timber on the land polnted out to 
him as the property of Kell, contalned about 32,000,000 feet, and so reported 
to Wescott & Trenchard. Upon recelving Pringle's report, and having In 
View the statement of the option and the statements of Kell and Pringle in 
référence to the quantity of the timber, they concluded to purchase the option, 
and on the Slst day of July, 1901, met in the office of L. D. Starke, in the city 
of Norfolk, the latter, along with R. W. Shultice, being Interested In the op- 
tion wlth Oberndorfer, and the option was transferred to them in considéra- 
tion of $8,500. Arrangements were then made for the attomeys of Wescott 
& Trenchard to examine tbe titles to the various properties, which, having 
been duly made, on August 13, 1901, Wescott & Trenchard and their attomeys 
proceeded to Gumberry, where they met Kell and his attomeys, and the sale 
was consummated. Separate deeds for the railroad, the timber and the plant. 
and the real estate and personal property at Gumberry were for conveuience 
made to O. H. Guion, trustée, and two deeds of trust were execnted by Guion 
to Peebles, trustée, one on the railroad, and the other ou the other property, 
to secure two notes of $20,000 eaeh, payable one year from date, with Interest, 
appelleês having made the cash payment of $20,000, and sald Guion, trustée, 
afterwards conveyed the property of the Northampton & Hertford Railroad, 
and the other property to the Wescott & Trenchard Lumber Company, and the 
said Wescott & Trenchard, the owners of the entire property, thereupon took 
immédiate possession, and continued under the name of the Northampton & 
Hertford Railroad Company and the Wescott & Trenchard Lumber Company 
to operate sald railroad and plant until October, 1902, when they were placed 
!n the hands of a receiver of thls court That sald Wescott & Trenchard 
shortly after taking possession as aforesaid, placed upon the property valu- 
able Improvements, costing, as they claim, $7,500. That after Improving the 
same, early In the year 1902, in the month of February or March, they began 
to suspect a serions shortage In the timber sold to them, and at once caused 
to be made a thorough and complète examlnation of the whole property, and 
agaln secured the services of Mr. Pringle, who came to Northampton county, 
and upon making an accurate and caref ul estimate of each tract of land, and a 
statement of the amount of the standing timber, he found that while there was 
32,417,571 feet of standing timber on the land polnted out by Vaughan as be- 
longing to Kell, that on the lands of said Kell, including what then remalned 
and what had been eut, there was only 8,232,100 feet of timber, and that the 
entire residue was on land not owned by Kell ; 11,635,200 feet being within 
one of the boundaries deslgnated by said Vaughan as that of Kell, and 12,- 
550,400 feet within another territory that Ukewlse belonged to some other per- 
son. That said appelleês, being thus convinced that fraud had been practiced 
upon them, Instituted thls Utigation by filing their complaint under the Code 
of Procédure of North Carolina, in the superior court of Northampton county, 
setting up the alleged fraud and decelt In the représentation of the quantity 
of the standing timber owned by appellant Kell, and averring that they had 
been damaged to the extent of $48,000, and asked that they be awarded dam- 
ages for thls amount, and that their notes, amounting to $40,000, glven for the 



KELL y. TEENOHAKD. 19 

deferred payments, be surrendered to them, and they awarded Judgment 
against Kell for $8,000. To this complalnt the appellant Kell appeared, and 
asked that this cause be removed to the Circuit Court of the United States 
for the Eastem District of North Carolina, which being done he thereupon 
made answer, denying generally the allégations and averments of the com- 
plainant, particularly that he or his agent, Vaughan, had been guilty of any 
fraud or déception in connection with the transaction, and demanded judg- 
ment against Wescott & Trenchard for the principal sum of $40,000, due on 
the deferred payments for the property, with interest, and in his eross-com- 
plaint set up his lien securing the same, and asked that it be recognized and 
enforced by the court. The cause was thereupon referred to an examiner to 
take évidence, who duly took and returned the same, and the court thereupon 
heard the case upon the évidence thus taken, without a report from a master 
on the questions of law and fact involved in the case, and after full argument 
of counsel rendered the decree appealed from, in which the court held that 
the sale of the timber entered into between the parties was fraudulent in its 
inception, In that the same was induced by the fraudulent conduct of the ap- 
pellant Kell and his agent, Vaughan ; that the appellant had glven a warranty 
that there should be at least 35,000,000 feet of standing timber, when in point 
of fact there was only eut therefrom 8,500,000 feet, valued at §1.50 per thou- 
sand feet ; and that said contract should be reformed, and an équitable adjust- 
ment had between the parties upon the foilowing basis : "Applying the rule 
ndopted, complainants will be charged as follows : Railroad, $12,500 ; mill, 
land, etc., $15,000; timber, 8,500,000 feet, at $1.50 per thousand, $12,750; in- 
terest on $11,750, balance on amount found due in lieu of rent, $705 ; total 
.S40,955; and also credited with the foilowing amounts ; cash paid on purchase. 
$20,000; amount paid for option, $8,500; total $28,500, leaving a balance of 
$12.455. The outstanding notes giveu for the purchase money will be abated, 
credited, and reduced accordingly." And the court allowed appellees 60 days 
in wlîieh to pay the balance of $12,455 i'ound to be due by them, and in case 
of default appointed a commissioner to make sale of the property for the said 
amount, with costs ; and also to pay appellees $7.500, the amount of Improve- 
ments shown by the court to hâve been placed upon the property by the ap- 
pellees." Trenchard v. Kell (0. C.) 127 Fed. 596, 603. 

H. H. Little and F. H. Busbee, for appellant. 
Calvert G. Peebles and James E. Shepherd (W. H. Day, on the brief), 
for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and WAD- 
DILL, District Judge. 

WADDILL, District Judge, after stating the facts as above, delivered 
the opinion of the court: 

1. The court will, at the threshold, consider the extent of the re- 
lief to which the appellees are entitled in this case, and the propriety 
of going into the value of the property sold by the appellant to them, 
other than the timber, covered by the option; that is to say, assum- 
ing the appellees to be entitled to the relief asked, or some relief, by 
reason of the disparity in the quàntity of the timber received from 
what they bought, whether the appellant will be allowed to set up 
against such loss the fact that the property, other than the timber, 
was of sufficient value to cover the amount agreed to be paid by the 
appellees for the whole. The lower court, after decreeing in favor 
of the appellees on the disparity in the quàntity of the timber sold, 
took up the question of value of the other parcels of property included 
in the sale, and undertook to adjust the equities between them, fixing 
the values of the several classes of the property sold ; and its action, 
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both in arrivîng at the amount of crédit to be given the appellees by 
reason of the deficiency in the lumber, as well as the value placed 
upon the sawmill plant and railroad, is the subject of several of the 
exceptions and assignments of error made by the appellant. The 
conclusion we hâve reached is that this basis of the adjustment of 
the equities between the parties, in so far as it undertook to arrive 
at the values of the différent parcels of property in détail, was errone- 
ous ; and that the proper method of settlement should hâve been to 
hâve credited the appellant by, and charged the appellees with, the 
full amount paid for the property, to wit, $60,000, and then crédit ap- 
pellees by the amount paid in cash by them, and such other sums 
as the pleadings and proofs in the case show them to be entitled to. 
The measure of damages in actions of fraud and deceit, based upon 
contracts induced by the false représentations of one of the parties, 
is now well settled in the courts of this country, fédéral and state; 
the rule being that the recovery should be the diiïerence between the 
actual value of what the party defrauded parted with and the actual 
value of what he received under the contract. In other words, the re- 
covery is limited to the actual loss sustained, and excludes ail spécu- 
lative profits. And, moreover, liability may be had for other outlays 
legitimately attributable to such party's fraudulent conduct. Smith 
v. Bolles, 132 U. S. 125, 129, 10 Sup. Ct. 39, 33 L. Ed. 279 ; Sigafus 
v. Porter, 179 U. S. 116, 122, 123, 21 Sup. Ct. 34, 45 L. Ed. 113, and 
cases cited. 

The agreement to pay $60,000 was a single and entire undertaking 
for the whole property purchased; and appellant should not now be 
heard to say that, althoug4i there may hâve been fraud as charged 
by the appellees in the sale of the timber, the entire property was 
worth more than he sold the same for. This action involves solely 
the question of whether the appellees, by reason of the fraud practiced 
by the appellant and his agent, are entitled to relief because of the 
disparity in the quantity of the timber sold. They make no complaint 
as to the other property; but aver that as to the timber purchased 
there was a warranty that there would be at least 35,000,000 feet, 
and that the purchase of the timber was the moving considération 
that caused them to acquire the property of the appellant, it being 
their purpose to go extensively into the lumber business; that the ap- 
pellant and his agent, Vaughan, procured the contract from them 
by false représentation as to the quantity of timber bought; and that 
they in conséquence received 8,232,100 feet, instead of 35,000,000 
feet purchased by them. 

2. The crédit, if any, the appellees should receive on account of the 
discrepancy in the quantity of the timber will dépend, first, upon 
whether there was such fraud as entitled them to the relief sought, 
and the extent of the damage sustained by them. Appellees insist that 
appellant's option in this case constituted a warranty that there should 
be produced not less than 35,000,000 feet of timber under the contract; 
and there is great force in their contention. The language of the 
option is: 

"AIso ail standing timber In Nortlmmpton eounty, N. 0., owned by sald 
F. Kell, wbicli consists of not less than 35,000,000 feet" 
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This language, unexplained, would undoubtedly constitute a war- 
ranty. It is not a mère opinion or commendation of the timber sold. 
It is a distinct and unequivocal affirmation of a fact which was the 
basis of the transaction then nnder considération. The wording, 
"which consists of not less than 35,000,000 feet" is very significant, 
particularly in an option given by the vendor as to the quantity ot 
what he was selling, and, if accepted and acted upon by the parties, 
ought to be conclusive against the user of the language. "Any direct 
and positive affirmation of a matter of fact, as distinguished from 
a mère matter of opinion or judgment, made by the seller during 
the treaty of sale, and as a part of the contract, designed by him to 
induce the action of the purchaser, and actually, to some extent at 
least, relied upon by the latter in making the purchase, will be deemed 
to be a warranty." Mechem on Sales, § 1235 et seq. 

The appellant earnestly insists that in entering into the transac- 
tion under considération he disavowed the purpose of giving a war- 
ranty, and, moreover, that in any event appellees did not rely 
upon the warranty, and hence waived their right to take advantage 
of the same; and there is much évidence in this case to sustain this 
view of appellant, certainly enough to show that he did not meari, 
and appellees did not expect, that he would actually make good to 
them 35,000,000 feet of timber in any event. But, while this is true, 
it is equally clear that the appellees supposed they were buying tim- 
ber approximating the quantity set forth in the option, and that they 
would not hâve thought of entering into the contract to purchase 
this lumber plant, and the railroad property used in connection there- 
with, had they not supposed this condition to exist, and the appellant 
led them to so believe, and it would be grossly inéquitable to hold 
them bound by their contract, and afford them no relief, where there 
is such a discrepancy between what they believed they were buying 
and what they actually received. The appellant, however, insists that 
the rule of caveat emptor applies, that full opportunity was afforded 
appellees to ascertain the quantity of the timber upon the premises, and 
that they availed themselves of such opportunity and acted upon the 
information thus received, and not upon the représentations of ap- 
pellant, either personally given, or contained in the option, and they 
should be bound thereby. Suffice to say the doctrine of caveat emptor 
does not apply in cases of actual fraud. 1 Bigelow on Fraud, 528 ; 
Hill V. Brower, 76 N. C, 125 ; Barnard v. Kellogg, 10 Wall. 383, 388, 
19 L. Ed. 987; Kellogg Bridge Co. v. Hamilton, 110 U. S. 108, 118, 
3 Sup. Ct. 537, 28 L. Ed. 86. In this case, aside from the gross dis- 
parity between what was sold and what was delivered, which would 
of itself be sufficient to raise a presumption of fraud and entitle the 
appellees to relief in equity (Eaton's Eq. § 129 J4 ; Bispham, Eq. 129 ; 
Kerr on Fraud and Mistake, 187), there actually was fraud by and 
on the part of the représentative of the appellant in deceiving the ap- 
pellees as to the timber sold. In every instance in which ap- 
pellees or their expert sought to procure information as to the quan- 
tity of timber purchased they were placed under the chaperonage of 
the appellant's foreman and superintendent of his timber lands, a per- 
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son fottnd by the lower court, and in which finding we fully concur, to 
be of bad réputation, who purposely misled and deceived them as to 
what they were buying, and appellant cannot, and should not, escape 
the conséquences of this conduct of his agent, assuming that he, the 
principal, was innocent, though it is clearly established that the appel- 
lant well knew that he had no such quantity of timber upon his tract of 
land as he pretended to sell; an offer of $60,000 for the same prop- 
erty having only a short time previously been rejected by lumbermen 
of expérience in the community, because they knew no such quantity 
of timber was upon the property, and this fact was communicated to 
him. Andrus v. St. Louis Smelting & Refining Co., 130 U. S. 643, 
648, 9 Sup. Ct. 645, 32 L. Ed. 1054; 14 Amer. & Eng. Ency. Law 
(3d Ed.) 22, 23 ; Story, Eq. Juris. § 187. 

The liability of the principal for the acts of his agent, in cases like 
the présent, is well recognized. In 1 Jaggard on Torts, 270, discuss- 
ing the subject, it is said : 

"So, if the agent points out the wrong land, and the purchase is made in 
the bellef that the land shown is the land purchased." 

McKinnon v. Vollmar, 75 Wis. 82, 43 N. W. 800, 6 L. R. A. 121, 17 
Am. St. Rep. 178, is a décision to the same effect. "If false and 
fraudulent représentations are made by an agent, the principal, al- 
though he be innocent of the fraud, cannot dérive any benefit from 
the transaction founded on such misrepresentation." Bispham, Eq. 
§ 17. "The false and fraudulent représentations of an agent, when 
acting within the scope of his authority, bind the principal. A man 
cannot take any benefit under false and fraudulent représentations 
made by his agent, although he may bave been no party to the rep- 
résentations, and may not hâve distinctiy authorized them." Kerr on 
Fraud and Mistake, 111. This point is distinctiy decided in Petti- 
john V. Williams, 46 N. C. 148, where the principle and authorities 
are forcibly discussed by Pearson, J., who says: 

"So, if you advertlse a tract of land, and refer persons who may wlsh to 
buy A. B., who is well acquainted wlth the land, and will go upon It with 
them, and show the boundaries, etc., does it need authority of decided cases 
to show that he is your agent, and that if he makes a willful misrepresenta- 
tion, and points out land as belonging to the tract, which, in fact, it does not 
include, and thereby enables you to sell at an extravagant price, that you can, 
af ter notice of the fraud, which he practiced, insist upon keeping the whole 
price, and take the benefit of his falsehood, without being guilty of a fraud, as 
well in law as in morals? Can a man lawfully do that by another which he 
cannot do by himself ? Just as soon as you showed a disposition to hold onto 
your illgotten gains every honest man would exclalm : 'You are just as guilty 
of a fraud as the vile instrument you made use of.' " 

In Hoover v. Wise, 91 U. S. 311, 23 L. Ed. 392, it is said : 

"But he [the principal] Is liable in a civil suit if the fraud be committed 
in the transaction of the very business in which the agent was appointed to 
act." 

And again: 

"It is as much against conscience to attempt to avail one's self of the in- 
Iquity of an agent, aïter it is kuowu, as if there had been deceit." Meadows 
V. Smith, 42 N. C. 7. 
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Also: 



"No one can, In equity, be permitted to set up a beneflt derived through tha 
fraud of another, althougli he may not hâve had a Personal agency in the 
imposition." Goode v. Hawkins, 17 N, C. 393. 

In this case the knowingly false représentations made by the appel- 
lant's agent as to the boundaries and area of the land, on which it is 
claimed the appellant owned the timber, clearly misled the appellees, 
and were false représentations of a material fact, and in the beUef and 
upon the faith of which the appellees acted, to their damage in making 
the purchase of the timber, and without which it would not hâve been 
made. In what has been said the court has not lost sight of the ap- 
pellant's contention that the appellees failed to avail themselves of in- 
formation readily at their hand, which would hâve enabled them to 
ascertain the quantity of timber upon the land, or to recognize the 
weight of authority cited in support of their contention, namelv. 
Siaughter v. Gerson, 13 Wall. 375, 20 L. Ed. 627 ; Southern Develop- 
ment Co. v. Silva, 125 U. S. 247, 8 Sup. Ct. 881, 31 L. Ed. G78 ; Farns- 
worth v. Duffner, 142 U. S. 43, 12 Sup. Ct. 164, 35 L. Ed. 931 ; Shao- 
pirio V. Goldberg, 192 U. S. 232, 242, 24 Sup. Ct. 259, 48 L. Ed. 419 ; 
Brown v. Smith (C. C.) 109 Fed. 26. The doctrine contended for 
in thèse cases as to the circumstances in which a party to the contract 
should hâve the right of rescission is clear ; but is based upon the fur- 
ther principle that there must be no fraud, déception, or misrepresen- 
tation in the information given. In such case there can be no sucli 
thing as equality of information which is apparently open to each side. 
The law is well settled that a false représentation by a vendor of a 
material fact constituting an inducement to the contract of purchase, 
and on which the purchaser had the right to rely, is a ground for the 
rescission of his contract by a court of equity, and that, too, though 
the party making the représentation may hâve been ignorant as to 
whether it was true or false ; the real inquiry being not whether the 
vendor knew the représentation to be false, but whether the vendee 
believed it to be true, and was misled by it in entering into the con- 
tract. McFerran v. Taylor, 3 Cranch, 269, 2 L. Ed. 436; Rose's 
Notes, vol. 1, p. 238, and cases cited; Smith v. Richards, 13 Pet. 26, 
10 L. Ed. 42 ; Grim v. Byrd, 33 Grat (Va.) 300 ; McMullin's Adm'r 
v. Saunders, 79 Va. 365 ; Wren v. Moncure, 95 Va. 369, 28 S. E. 588. 

3. The qviestion of the abatement to be made on the balance of the 
purchase money due by the appellees on account of their purchase is 
one not entirely free from difficulty in this case, because of the trouble 
in determining just how much timber the appellant should be required 
in good faith to furnish under the circumstances of this case. The 
quantity received is not in serions dispute — that is, 8,500,000 of feet, as 
found by the lower court — and we concur in the view of that court 
that $1.50 per thousand is the proper value for the same. The appel- 
lant should not be required to make good the 35,000,000 feet; and, 
although he and his agent held out to the appellees that there was that 
quantity of timber, it is manifest that the appellees knew there was 
considerably less than that. Their own représentative reported about 
55,000,000 feet, and appellant's représentative at a later period placed 
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them on reasonable notice that there might be only 38,000,000 feet; 
and while Ave believe that in good faith appellees believed they were to 
secure approximately 33,000,000 feet, and were so misled and deceived 
by appellant's représentative, still we think under the pleadings in this 
case, which will be presently referred to, they should be given only 
crédit for the smallest quantity that they had any reason to believe 
was upon the property, and there is évidence to show that after they 
bought the option from Oberndorfer for $8,500, before they actually 
closed the transaction with appellant, in going over the title deeds 
to the différent parcels of property, when they were about to conclude 
the transaction by the passage of the title papers, that this same repré- 
sentative of the appellant, who had misled them as to the timber and 
boundaries, when brought to figure down as to the quantity of timber 
on each parcel of land with deeds in hand only estimated some 22,500,- 
000 feet, instead of what he had previously represented, thiis putting 
the appellees on their guard at least to that extent, and the appellant 
should not now be held liable to them in this litigation, in adjusting 
the equities, for a greater quantity of timber than the 22,500,000 feet. 
This is particularly true because of the nature of this suit. It is pe- 
culiar in character, but is authorized by the code procédure of North 
Carolina, where distinctions between law and equity are abolished 
(Harris v. Tyson, 24 Pa. 347, 64 Am. Dec. 661), and its purpose is to 
secure an abatement on the notes given for the purchase price of the 
property as distinguished from a rescission of the contract for fraud 
between the parties. Appellees do not ofïer to return the property 
back to the appellant, and seek for a rescission of the contract between 
them, they to hâve refunded to them what they had paid ; but, on the 
contrary, propose to keep what they received under the contract, and 
secure a crédit for as much as possible arising from the fraud prac- 
ticed upon them, and under such circumstances doubts should be solved 
against them in arriving at the quantum of the abatement. We think 
a fair adjustment of the equities between the parties would be to give 
to the appellees a crédit on their purchase-money notes of the différ- 
ence between 22,600,000 feet, being the least quantity of timber they 
should hâve received, and 8,500,000 feet they did receive, at the price 
of $1.50 per thousand feet, namely, 14,000,000 feet at $1.50 per thou- 
sand, $21.000; and that appellant should be given a decree accordingly 
for $19,000, the remainder of the purchase money, with interest from 
the day of sale, and that a day should be given appellees within which 
to pay the same, and in default thereof the property should be sold 
under the direction of the court to meet the amount due, according 
to the terms of the deed of trust. 

4. The learned judge of the court below was of opinion that the 
cost of the option in this case, paid by the appellees to Oberndorfer, 
should fall upon the appellant because of the fraud practiced as to the 
quantity of the timber sold. In this view we do not concur. The 
contention seems to hâve been an afterthought on the part of the ap- 
pellees themselves, as they made no such claim in their original com- 
plaint filed herein. They chose to buy the option from Oberndorfer 
and others, and we think they cannot secure an abatement of the pur- 
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chase money due appellant on account thereof. The effect of what 
they did was to give $68,500 for the property, instead of $60,000, tlie 
price wliich others better posted on its value than themselves had 
refused to give. In other words, they allowed themselves to be spec- 
ulated upon in the purchase of the option, in order to acquire the 
property ; and while doubtless sometimes the rule invoked by the chan- 
cellor is a proper one, and ought to be adhered to ( Sigafus v. Porter, 
179 U. S. 116, 123, 31 Sup. Ct. 34, 45 L. Ed. 113), we do not think 
that it should be in this case, under its peculiar facts and circum- 
stances. 

5. The improvements made by the appellees upon the property of 
$7,500, referred to in the décision of the lower court, becomes unimpor- 
tant in the view we take of this case, since the appellees get the benefit 
of the improvements upon their own property ; and, of course, if they 
do not pay the balance due on the purchase money, they should not be 
allowed any sum on account of improvements as against the unpaid 
purchase money. 

6. The other assignments of error not specifically covered by what 
has been said, including those affecting the admission of évidence in 
the cause, and lâches in the institution of the suit by the appellees, 
hâve been duly considered, and are believed to be without merit. 

7. The costs in this cause in both courts should be borne equally be- 
tween the appellant and the appellees. 

The decree of the lower court will be modified, and this cause re- 
manded to that court, to be proceeded with in accordance with the views 
herein expressed. 



MORRIS V. THIRD NAT. BANK OF SPRINGFIELD, MASS. 

(Circuit Court of Appeals, Eigbth Circuit October 23, 1905.) 

No. 2,056. 

1. Tbovee and Conversion — Teial — Question fob Juby — Evidence Consid- 

EKED. 

Evidence considered, in an action for tlie conversion of certain cattle, 
and held to require the submission to the jury of the question whether 
a packing house at which the cattle were slaughtered was being operated 
by a flrm of which défendant was a member or by a corporation not a 

party. 

2. Banks and Banking — Powers op National Banks — "Discountinq" Notes. 

The power to discount promissory notes and other évidences of debt, 
expressly given to national banks by Rev. St. § 5136 [U. S. Comp. St. 
1901, p. 3455], is sufficiently comprehensive to include the purchase of 
notes at less than tbeir face value. 

S. SAME INCIDENTAL PoWERS IN COLI^CTION OE DeBTS. 

A national bank, which, in the usual course of its business, has be- 
oonif> t)ip nwner of notes sec-ured by mortgage, may lawfuUy agrée with 
others holding conflicting mortgages on the same property to leiiresent 
aii 1.1 iid uctjon to euforce the security, their respective rights in the pro- 
eeeds to be subsequently determined, where such action was deemed best 
for its own interests, and, when vested with title to the other mortgages 
by proper assignments, its rlght to maintain the suit cannot be questioued 
by the défendant on the ground that its agreement was ultra vires. 
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In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

This was an action by the Third National Bank of Sprlngfleld, Mass., 
agalnst Nelson Morris, Edward Morris, and Frank H. Vogel, partners as 
Nelson Morris & Co., and the J. C. Bohart Commission Company, a corporation, 
to recover the value of 226 head of steers alleged to hâve beeu converted by 
them to their own use. Service was obtained only upon the défendant Edward 
Morris, and the action proceeded against him alone. The rlght of the plaintiff 
was averred to be by virtue of three chattel mortgages, one executed by 
Charles H. Baumbaugh and two by Grant G. Gillett, covering In ail 414 
head, Including those in controversy. The mortgages were duly filed in Dick- 
luson county, Kan., where the cattle were then located. Part of the cattle 
were branded "J. M.," and the remalnder with a device known as "circle 
dot." It was shown at the trial that Gillett wrongfuUy, and in fraud of the 
rights of the then holders of the mortgages, eaused 226 head of the mort- 
gaged cattle to be transported from their Kansas location to the stock yards 
at St. Joseph, Mo., and to be there sold for his own beneflt ; that In November, 
1898, they were purchased by a buyer in the individual service of Nelson 
Morris, and were then sold to and slaughtered in a packing establishment in 
St. Joseph which bore the outward sign of Nelson Morris & Co. The plaintiff 
had judgment, and the défendant sued ont this writ of error. 

Vinton Pike (Rudolph Wolfner, Henry M. Wolf, and Lucian J. 
Easton, on the brief), for plaintiff in error. 

Henry M. Beardsley and William C. Michaels (Delbert J. Haff, 
J. W. Parish, Alfred Gregory, and Charles H. Kirshner, on the 
brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and RINER, Dis- 
trict Judge. 

HOOK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Edward Morris did not personally participate in the transactions 
which are claimed to amount to a conversion of the mortgaged cattle, 
and if he is liable it must be by reason of the liability of the firm of 
Nelson Morris & Co., of which he was a member. The 46 assignments 
of error, so far as they require considération, présent but few gênerai 
propositions. 

1. The request of the défendant at the conclusion of the évidence 
for a directed verdict was denied. He contends that the évidence 
conclusively proved that the packing establishment at St. Joseph, Mo., 
where the cattle were slaughtered, was both owned and operated by 
the Fairbank Canning Company, an Illinois corporation, and that 
there was an entire absence of évidence showing that the firm of Nelson 
Morris & Co. had anything to do either with the purchase of the 
cattle or their final disposition. It was clearly shown that there was 
a copartnership styled "Nelson Morris & Co.," and that both Nelson 
Morris and the défendant were members ; that the original purchase of 
the cattle at the St. Joseph stockyards was for Nelson Morris indi- 
vidually, and not for his firm; that there was an Illinois corporation 
by the name of Fairbank Canning Company, in which was vested the 
record title to the packing house and grounds, and that it had close 
business relations with the firm; that Nelson Morris resold the cattle 
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either to the firm or to the corporation, whichsoever operated the pack- 
ing plant, and that the cattle were subsequently slaughtered in that 
place and tlieir products put in the channels of trade and their identity 
lest. The jury found that the firm, not the corporation, was conduct- 
ing the business and was guilty of the conversion of the mortgaged 
cattle, and the question is whether there was substantial évidence 
justifying the finding. 

In its endeavor to trace the cattle from the stockyards into the 
packing house the plaintiff took the testimony of several persons 
connected with the business of Nelson Morris and of his firm. One 
had been the firm's head bookkeeper at St. Joseph in November, 
1898, when the cattle in question were there purchased and slaugh- 
tered, and was still in their service. Another was the St. Joseph 
buyer for Nelson Morris. Another was in charge of the filing office 
at Chicago of Nelson Morris & Co. and the Fairbank Canning Com- 
pany. The gênerai ledger of Nelson Morris & Co. showed the pur- 
chase on November 16, 1898, of a number of cattle, which doubtless 
embraced those in question. It also appeared that ail of the exterior 
signs upon the buildings of the packing plant were those of Nelson 
Morris & Co. Fréquent références were made in the testimony of 
the witnesses to the plant as that of Nelson Morris & Co., and to 
the business there conducted as the business of that firm. It seemed 
to be so assumed as a matter of course by those witnesses, and or- 
dinarily they would be presumed to know whereof they were speaking. 
Considérable of this testimony was in dépositions taken before the 
trial. Defendant's counsel were présent, and in some instances cross- 
examined the witnesses; but at no time was there an endeavor to 
question the correctness of their assumption that it was Nelson Mor- 
ris & Co. who operated the plant and conducted the business. The 
name of the Fairbank Company was occasionally referred to, but not 
in such a way as to suggest or intimate that it was the active party 
and that Nelson Morris & Co. was a mère name. With the exception 
of the testimony of one witness, to which we will hereafter advert, 
this comprised the évidence upon that feature of the plaintiff's case. 
At the conclusion of the plaintiflf's évidence the défendant produced 
two witnesses, Bell and Wilson. The former, who was a cashier 
for Nelson Morris, testified from his records that the cattle sold by 
his employer in St. Joseph at the time in question were sold to the 
Fairbank Company, which paid for them, and that the payment was 
embraced in various checks that were ofifered in évidence. He did 
not know whether that company was engaged in the packing busi- 
ness at St. Joseph. Wilson, the gênerai superintendent of the Fair- 
bank Company, testified that it operated the plant at St. Joseph, and 
no one else was connected with the opération; that Nelson Morris 
& Co. was a trading concern, a mère trade-name; that the firm was 
not engaged in the slaughter of cattle; that the signs on the building 
were put there as an advertisement of the name of Nelson Morris 
& Co., but that firm had no connection with the packing business. 

Now, were this ail, there might be some ground for the contention 
that the testimony of plaintifï's witnesses was inconclusive ; that, as 
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their attention was not directed to the vital question whether it was 
the firm or the corporation that conducted the business, their words 
were mère inadvertent assumptions, and ought not to prevail over 
the positive and direct évidence for the défendant. But there was 
another witness whose testimony in behalf of the plaintiff is not 
subject to this criticism. The déposition of Charles M. Macfarlane 
was taken by the plaintiff and read in évidence. He resided in 
Chicago, was the gênerai office manager of Nelson Morris & Co., 
and had been chief accountant in 1898 in Chicago, with the gênerai 
supervision of the other officers. He inaugurated the method of 
business at St. Joseph when the firm first started in that city. His 
testimony, with much détail, is clear and précise that Nelson Morris 
& Co. operated the plant at St. Joseph in 1898, and that the firm was 
composed of Nelson Morris, Edward Morris, and Frank E. Vogel. 
His familiarity with the business was such as to enable him to dis- 
tinguish quite clearly between the individual business of Nelson Mor- 
ris and tliat of the firm. He referred to the Fairbank Canning Com- 
pany, but not in a way that would indicate that it was conducting 
the business at St. Joseph. The référence indicated that he was not 
oblivious of the fact that the firm and the corporation were closely 
identified. Fréquent passages such as thèse may be found in his 
testimony : 

"Q. The flrm of Nelson Morris & Co. were running a paeking house at St. 
Joe? A. Yes, sir. Q. Tbat was the business of the firm of Nelson Morris & 
Co.? A. Yes, sir. * • * Q. You know of the arrangement, do you? A. 
Yes, sir. Q. What was that arrangement? A. Virtually that the cattle would 
be bought by Nelson Morris and sold to Nelson Morris & Co." 

The witness was cross-examined by defendant's counsel, but there 
was not the slightest suggestion, either in question or answer, that 
his testimony was erroneous in the particular mentioned. It should 
also be said in this connection that the books of Nelson Morris & Co. 
showed quite clearly that a check for the cost of the cattle was drawn 
by that firm upon its account in the St. Joseph bank. We are of the 
opinion, therefore, that there was substantial évidence supporting 
the conclusion of the jury as to that feature of the case. 

2. It is also contended that a verdict for the défendant should 
hâve been directed, for the reason that none of the mortgages set up 
by the plaintiff were valid or sufficient to constitute a lien upon the 
cattle therein described. The record shows: In the summer of 
1898 Gillett contracted to purchase from one Clark 416 head of 
cattle then held in a neighboring county in Kansas. On October 
4, 1898, before Gillett had paid for the cattle, before delivery by 
Clark and before they had been brought into Dickinson county 
where both Gillett and Baumbaugh lived, the former made a bill of 
sale of them to the latter which contained an agreement "to de- 
liver." On the same day Baumbaugh executed the mortgage on 
the cattle to secure his notes, aggregating $24,759.99. Thèse notes 
and the mortgage in due course became the property of the plaintiff, 
the Springfield bank. On October 9th Clark brought the cattle, then 
numbering 414 head, into Dickinson county, where they were de- 
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livered; but whether that delivery was to Gillett or to Baumbaugh, 
and whether Baumbaugh ever in fact secured possession of them, 
are questions over which there is much controversy. Of thèse cattle 
214 were branded "J. M." and 200 were branded "circle dot." On 
the 13th of October Gillett, who assumed still to own and to be m 
possession of the cattle, executed a mortgage on those branded "J- M." 
to secure bis note for $7,490, and another mortgage on those branded 
"circle dot" to secure bis note for $7,000. In due course the note 
and mortgage on the "J. M." cattle became the property of the First 
National Bank of Omaha, and the note and mortgage on the others 
became the property of the State Bank of St. Louis. On November 
15th Gillett caused 226 head of both brands to be shipped to St. 
Joseph and sold for bis benefit. Thèse are the cattle the value of 
which is in controversy. A few days later Gillett absconded. The 
remainder of the 414 head, which had been left in Dickinson county, 
were subsequently shipped to Kansas City, Mo., where they were 
sold and the proceeds placed in escrow for the benefit of those law- 
fully entitled. A suit in interpleader was there instituted in a state 
court by the custodian of the fund, and the three banks holding the 
Baumbaugh and Gillett notes and mortgages became parties for the 
assertion of their rights. The case went to the Suprême Court of 
Missouri, and it was finally determined that the Baumbaugh mort- 
gage was void, and that the Omaha and St. Louis banks were en- 
titled to the fund arising from the sale of thèse cattle. 171 Mo. 307, 
71 S. W. 191, 60 L. R. A. 256. While the Kansas City cause was 
pending in the state court the three banks entered into an agreement 
that the final décision therein should also détermine their respective 
rights, not as to défendant, but as between diemselves, to the value 
of the cattle shipped to St. Joseph. Pursuant to the terms of that 
agreement the Omaha and St. Louis banks transferred to the Spring- 
field bank the Gillett notes and mortgages, with ail rights of action 
thereon and for the conversion at St. Joseph, and thereupon the 
action now under review was instituted. In the first count of the 
plaintiff's pétition, upon which the trial was had, its Baumbaugh notes 
and mortgage were set up ; in the second count, the Gillett note and 
mortgage on the "J. M." cattle, which had been transferred to the 
plaintifif by the Omaha bank; and in the third count, the Gillett note 
and mortgage on the "circle dot" cattle, which had been transferred 
to the plaintiff by the St. Louis bank. The Suprême Court of Mis- 
souri held that the bill of sale from Gillett to Baumbaugh conveyed 
nothing, and the mortgage of the latter was utterly void, for the 
reason that when those instruments were executed Gillett neither 
owned nor had possession of the cattle, and Baumbaugh neither then 
nor afterwards secured possession for himself. 

The évidence before that court for review is not the évidence in 
this case, and the contention is now made that from the présent record 
it appears that Baumbaugh did obtain possession of the cattle, not 
in time to validate bis mortgage previously given, but in time to 
destroy the validity of those subsequently executed by Gillett; in 
other words, that the delivery of the cattle by Clark on October 9th 
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was to Baumbaugh, and that the latter contînued în possession until 
November 15th, when they were wrongfully taken by Gillett and 
shipped to St. Joseph, and therefore Gillett's two mortgages of the 
14th of October were likewise void, because he neither owned nor 
had possession of the cattle when he made them. Thèse conclusions 
are made to turn upon the good faith of the transactions between 
Gillett and Baumbaugh, who was his brother-in-law, and upon the 
solution of the question, to whom did Clark deliver the cattle, and 
who thereafter had possession, Gillett or Baumbaugh? The trial 
court fairly submitted thèse matters to the jury in connection with a 
Kansas statute which déclares that every sale or conveyance of Per- 
sonal property, unaccompanied by an actual and continued change 
of possession, shall be deemed to be void, as against purchasers with- 
out notice and existing or subséquent creditors, until it is shown that 
such sale was made in good faith and upon sufficient considération. 
It is manifest that the Baumbaugh mortgage of October 4th would be 
void, and the Gillett mortgages of October 14th would be valid, if 
it appeared from the évidence that Baumbaugh never secured pos- 
session of the cattle from either Clark or Gillett, that Clark delivered 
to Gillett, that the latter thereafter retained possession, and it was 
not affirmatively shown that the sale from Gillett to Baumbaugh was 
in good faith. It should be said in this connection that the three banks 
were innocent purchasers for value and before maturity of the notes 
and mortgages held by them, respectively. The verdict of the jury 
was for the défendant upon the first count of the pétition and for 
the plaintifï upon the other two. Therefore the conclusion of the 
jury must hâve been that the Baumbaugh mortgage was void and 
the Gillett mortgages were valid. There was substantial évidence 
that from the time of the delivery of the cattle by Clark it was Gillett 
alone who exercised that dominion and authority over them which 
pertain to and characterize ownership; that it was he who sent word 
to Clark to deliver them, who directed that they be put in a certain 
pasture, who gave ail instructions concerning their care, and who 
furnished the feed for them ; that the man who had immédiate charge 
and custody both at the pasture and at the pens recognized Gillett as 
the owner, and honored without question his order to let part of them 
go for shipment to St. Joseph. And there is also évidence tending to 
show that, except for the making of his mortgage whilst the cattle 
were still with Clark, Baumbaugh was a mère onlooker, while Gillett 
asserted and exercised authority, control, and ownership. What con- 
clusion we would hâve reached were we the triors of the facts is 
beside the question. It is sufficient to say that there was substantial 
évidence to support the conclusion reached by the jury. 

3. Again, it is urged that the motion for a directed verdict should 
hâve been sustained for the reason that neither of the national banks 
secured the ownership of their notes and mortgages, and that the 
arrangement between the Springfield bank and the other two was 
ultra vires and void. It is contended that the national banks did not 
acquire title to their notes and mortgages, because they "purchased" 
them at their face value less a specified per cent. We présume that 
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counsel seek to hâve applied the distinction which is made in some 
jurisdictions, generally in cases under state usury laws, between a 
purchase and a discount of commercial paper. But no such dis- 
tinction can be made hère. The discounting of promissory notes and 
other évidences of debt is within the express granted powers of na- 
tional banks (Rev. St. §5136 [U. S. Comp. St. 1901, p. 3455]), 
and that term is sufficiently comprehensive to include the acquisi- 
tion both by way of purchase and by wav of ordinary loan (Bank v. 
Johnson, 104 U. S. 271, 26 h. Ed. 742 ; Fleckner v. Bank, 8 Wheat. 
338, 5 L. Ed. 631 ; Danforth v. Bank, 1 C. C. A. 62, 48 Fed. 271, 17 
L. R. A. 622; Bank v. Savery, 82 N. Y. 291; Pape v. Bank, 20 Kan. 
440, 27 Am. Rep. 183). In Danforth v. Bank, supra, it was said: 

"Upon the score, then, of judicial authority, the conclusion is well war- 
ranted that in the business of banking 'discount' In the ordinary acceptance 
of the term includes what is called 'purchase.' We find nothing in the 
national banking law to suggest that Congress used the word in any other 
than its usual commercial sensé, or intended to make the distinction between 
discount and purchase insisted on by the défendant in error." 

In Bank v. Savery, supra, it was said that "to buy or purchase a 
debt is always in commerce termed to discount it." And in Pape v. 
Bank, supra, Mr. Justice Brewer, then of the Kansas Suprême Court, 
said in construing a state law : 

"And the term 'discounting' Includes purchase as well as loan. 'To dis- 
count signifies the aet of buying a bill of exchange or promissory note for 
a less sum than that whlch upon its face is payable.' " 

We hâve previously adverted to the arrangement between the three 
banks, whiclà was to the efïect that the Omaha and St. Louis banks 
transfer their notes and mortgages and causes of action for conver- 
sion to the plaintiff; that the plaintiff institute suit for the recovery 
of the value of the cattle sold at St. Joseph; and that the rights of 
the three banks as between themselves be determined by the ultimate 
resuit of another suit then pending in a state court at Kansas City 
to which ail of them were parties. Is such an arrangement beyond 
the power of the plaintifï, a national bank? 

It may be conceded that a national bank may not lawfully engage 
in the business of a trust company or of acting as the représentative 
of others in matters in which it otherwise has no corporate concern, 
but it does not follow that where its own interests, which hâve been 
acquired in the usual course of its business, are involved and bava 
become the subject of controversy or litigation, it is not authorized to 
combine them with like interests of other persons and to contract 
to represent the whole. Wylie v. Northampton Bank, 119 U. S. 361, 
7 Sup. Ct. 268, 30 L. Ed. 455. A national bank may lawfully do mvny 
things in securing and coUecting its loans, in the enforcement of 
its rights and the conservation of its property previously acquired, 
which it is not authorized to engage in as a primary business. Thus 
a national bank has no power to subscribe for or deal in the stock 
of other corporations (First Nat. Bank v. Hawkins, 174 U. S. 364, 
19 Sup. Ct. 739, 43 L. Ed. 1007; California Bank v. Kennedy, 167 U. 
S 362, 17 Sup. Ct. 831, 42 L,. Ed. 198) ; but in the usual course of its 
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business it may accept such stock as collatéral to a loan, and there- 
after, through the enforcement of the loan, become the owner of the 
stock (National Bank v. Case, 99 U. S. 628, 25 L. Ed. 448); or it 
may accept such stock in compromise and satisfaction of its claims 
(First National Bank v. National Exchange Bank, 92 U. S. 122, 23 
L,. Ed. 679). It has been held by this court that, under the power 
to purchase and hold such real estate "as shall be necessary for its 
immédiate accommodation in the transaction of its business" (Rev. 
St. § 5137 [U. S. Comp. St. 1901, p. 3460]), a national bank having a 
lease of a plot of ground for 99 years may erect thereon a building 
of a size largely in excess of its own immédiate requirements for the 
purpose of renting apartments to others (Brown v. Schleier, 118 Fed. 
981, 55 C. C. A. 475). It was said: 

"Nor do we perceive any reason why a national bank, when It purchases or 
leases property for the érection of a banking house, should be compelled to use 
It exclusively for banking purposes. If the land which it purchases or leases 
for the accommodation of Its business is very valuable, it should be accorded 
the sanie rights that belong to other landowners of improving it In a way 
that will yield the largest income, lesseu its own rent, and render that part 
of its funds which are invested in realty most productive. There Is nothing, 
we think, in the national bank act, when rightly construed, which precludes 
national banks, so long as they act in good faith, from pursulng the pollcy 
above outlined." 

In Cockrill v. Abeles, 86 Fed. 505, 30 C. C. A. 223, it was held that, 
where a national bank acquired an undivided interest in real property 
in satisfaction of a debt, it might thereafter lawfully purchase other 
undivided interests in the property and discharge existing liens and 
incumbrances, if such course was necessary to enable it to manage 
or dispose of the property to better advantage. In Cooper v. Hill, 94 
Fed. 582, 36 C. C. A. 402, a national bank owned an abandoned 
mining property. "The shaft and drifts were filled with water, the 
machinery silent, and the tools gone." It was held that under its 
incidental and implied powers the bank had authority to expend 
money in putting the property in présentable condition to attract pur- 
chasers. Such cases are sufficient to illustrate the latitude that is per- 
mitted national banks, not in the character of the acts they may pri- 
marily engage in as a business, but in the management and protection 
of property and property rights acquired in the usual course of banking 
transactions, and it includes such minor incidental powers as may 
be reasonably adapted to the ends in view. As was said by the Su- 
prême Court in Wylie v. Northampton Bank, supra: 

"It would certainly be compétent for a national bank to take measures for 
the recovery of its own property lost in the way described. If the loss, as In 
the présent case, Inchided the property of others, and it was deemed best, 
having référence to the bank's own interest, that thèse measures should be 
taken by the bank alone for itself and ail concerned, it might lawfully under- 
take to act for others thus jointly concerned with itself, as well as for itself 
alone ; and want of proper diligence, skill, and care in the performance of 
such an undertaking would be ground for liability to respond in damages for 
such failure." 

In First National Bank v. National Exchange Bank, 92 U. S. 132, 
23 L. Ed. 679, the court said, in speaking of the incidental powers 
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of a national banking association and the necessity of collecting or 
securing its debts and meeting its obligations : 

"Compromises to avoid or reduce losses are oftontimes neceissary results of 
thls condition of things. Thèse compromises come within tlie gênerai scope 
of tlie powers committed to the board of directors and the ofîicers and agents 
of tbe bank, and are submitted to their judgment and discrétion excent to 
the extent tliat they are restrained by the charter or by-Iaws. Banlîs may do 
in this behalf whatever natural persons could do under lilîe circumstances." 

It should be observed in this connection that when the arrange- 
ment between the banks was entered into, and when this action was 
commenced, the suit in the state court had not been determined, and 
it was not known that the Baumbaugh note and mortgage were not 
valid, or that the plaintifï would not be the sole beneficiary of its 
proceeding. It therefore properly sought to escape expensive and 
vexatio_us complications arising from the assertion of conflicting 
claims to the cause of action, and the course adopted was also dis- 
tinctly to the advantage of the défendant, in that he avoided a mul- 
tiplicity of actions and the possibility of a double recovery. There- 
fore, even assuming that the défendant is in a position to urge the 
doctrine ultra vires, we are of the opinion that the Baumbaugh note 
and mortgage were lawfully acquired by the plaintifï ; that the ar- 
rangement with the other banks was well within its implied and 
incidental powers; and that it thereby secured, in any view, a per- 
fect title to the cause of action against the défendant. It is clear 
that the cause of action was assignable. Conn. Mut. Life Ins. Co. v. 
Smith, 117 Mo. 261, 289, 22 S. W. 623, 38 Am. St. Rep. 656. 

We hâve considered this case as though the opinion, mandate, and 
decree of the state courts in the suit concerning the proceeds of the 
remainder of the mortgaged cattle had been received in évidence. 
The conclusions already expressed indicate that, even if such records 
were admissible, their exclusion by the trial court did not préjudice 
the défendant. The many other matters, presented and ably argued 
by counsel, hâve received our attention; but we hâve found in liiem 
nothing sufficient to disturb the judgment of the trial court. 

The judgment is affirmed. 
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In re FIRST NAT. BANK OF BUCHANAN COUNTÏ, ST. JOSEPH. 

(Circuit Court of Appeals, Elghth Circuit November 17, 1905.) 

Nos. 2,153, 51. 

1. Bankbtjptct— VoiDABLE Peefeeences— Effeot of Delay in Recoeding In- 
struments or Teansfeb. 

In the provision of Banljr. Act July 1, 1898, c. 541, § 60a, 30 Stat 562 
[U. S. Comp. St. 1901, p. 3445], as amended in Act Feb. 5, 1903, c. 487, § 13, 
32 Stat. 799 [U. S. Comp. St. Supp. 1905, p. 689], that "where the préfér- 
ence consista in a transfer, such period of four months shail not expire 
until four months after the date of the recording or registering of the 
transfer, if by law such recording or registering is required," the Word 
"required" has reforfuce to the character of the instrument of transfer 
required to be recorded by tbe state law, rather than to the particular In- 
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dlTidnals who by reason of adventitious eircumstances may or may not 
be affeeted by an unrecorded instrument. The purpose and effect of such 
amendment was to change the ruie appUed to the original and prior 
acts, under whleh, not only the requirement of recording, but the effect 
of a failure to record were controlled by the state law, by mailing instru- 
ments of transfer required by the state law to be recorded, in the sensé 
in vvhich such phrase is ordinarily used, speak from the date of recording, 
and not the date of exécution, upon the question of voidable préférences. 

2. Same — Chattbl Moktgaqe. 

Rev. St. Mo. 1899, § 3404, requires a chattel mortgage to be recorded, 
within the meaning of Banlcr. Act July 1, 1898, e. 541, § 60a, 30 Stat. 562 
[U. S. Comp. St. 1901, p. 34451, as amended in Act Feb. 5, 1903, c. 487, § 13, 
32 Stat. 799 [U. S. Oomp, St. Supp. 1905, p. 689], altbough it does not make 
an unrecorded mortgage void absolutely and under ail eircumstances, and 
a chattel mortgage given to a creditor by an insolvent more than four 
months prior to bis bankruptcy, although the creditor did not then know 
of the insolvency or hâve reason to believe a préférence was intended, 
constitutes a voidable préférence, where It was not recorded until within 
such four months and after the creditor had such knowledge. 

S. Same— MissotTEi Statute. 

Even if the question of the efCect of delay in recording a chattel mort- 
gage Is to be determined by the state law, under Rev. St Mo. 1899, 
§ 3404, which as construed by the state courts makes a chattel mortgage 
flrst corne into existence as a ^^alid mortgage when it is recorded as against 
prior gênerai creditors, it then flrst cornes into existence as to a trustée 
in bankruptcy of the mortgagor, and if, although given before, it is not 
recorded until within four months prior to the bankruptcy and under eir- 
cumstances which would render it a voidable préférence if it had been 
then given, the trustée may defeat it as such préférence. 

Appeal from the District Court of the United States for the Wes- 
tern District of Missouri. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Missouri. 

The First National Bank of Buehanan County, St. Joseph, Mo., presented 
four promissory notes for allowance against the estate of James B. Matney, 
bankrupt. Two of them were unseeured; the others were secured by chattel 
mortgages. One of the mortgages was given October 31, 1902, and the other 
June 26, 1903. When they were given the bankrupt was in fact insolvent, 
but at that time the bank did not know and had no reason to believe that 
such condition existed or that Matney intended to give it a préférence over 
other creditors. The bank withheld the mortgages from record until August 
21, 1903, at which time, however, it knew that Matney was insolvent and was 
about to exécute a deed of trust upon ail of his property to secure certain of 
bis creditors. A few days after the mortgages were recorded the bank took 
possession of the mortgaged property and converted it into money. The trans- 
actions occurred in the state of Missouri. The pétition in bankruptcy, upon 
which adjudication followed, was flled September 24, 1903. Certain debts of 
the bankrupt aggregating $1,424.80 were incurred by him between the time of 
the exécution and the time of the recording of the flrst mortgage, and it is con- 
ceded by the bank that as to the creditors to whom such debts were owing 
the mortgage was invalid, and that it should be required to surrender the 
amount thereof as a condition to the allowance of its own clalms. The référée 
rejected the claims of the bank until it surrendered the entire proceeds of the 
mortgaged property, upon the ground that a voidable préférence was created 
within the four months' period, and he was upheld in so doing by the Dis- 
trict Court. The bank prosecuted an appeal from the order of disallowance 
and also, as the facts were not in dispute, a pétition to revise In matter of 
law. The appeal will be considered, and the pétition to revise will be dis. 
missed as unnecessary, although we bave heretofore held that It is a proper 
remedy when no disputed questions of fact are involved. 
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Culver, Phillip & Spencer, for appellant and petitioner. 
Julian B. Shackelford, for appellee and respondent. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

When the mortgages were executed the mortgagor was insolvent, 
but the bank to whom they were given did not know it and had no 
reason to beheve he intended to give it a préférence. One of them 
was withheld from the record about ten months, and the other about 
two months. When they were recorded, which was a month before 
the pétition in bankruptcy was filed, the bank knew the mortgagor 
was insolvent and contemplated a disposition of his property to secure 
certain of his creditors. It also knew that the inévitable effect qf the 
enforcement of the mortgages would be to give it a greater per- 
centage of its claims than other creditors. 

The question for détermination is whether under the foregoing 
facts there arose a voidable préférence as defined by the national 
bankruptcy act of 1898, as amended in 1903. This involves also a 
considération of the registry laws of the state of Missouri, where the 
transaction occurred. 

Section 57g of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 560, 561 [U. S. Comp. St. 1901, p. 3443]) provides that the 
claims of creditors who hâve received préférences voidable under 
section 60b shall not be allowed unless such préférences are surren- 
dered. For the définition of a préférence we must look to subdivision 
"a" of section 60, and to subdivision "b" for the élément which makes it 
voidable. Section 60a provides, among other things, that a person shall 
be deemed to hâve given a préférence if, being insolvent, he has 
within four months before the ûling of the pétition made a transfer 
of any of his property, the effect of which will be to enable any one 
of his creditors to obtain a greater percentage of his debt than any 
other of such creditors of the same class. Also: 

"Where the préférence eonsists in a transfer, such period of four months 
shall not expire until four months after the date of recording or registering of 
the transfer, if iy laiv such recording or registering is required." 

By the amendatory act of 1903 the first of the italicized provisions 
was transposed from section 60b of the original act, while the latter 
is an entirely new feature. Subdivision "b" of this section, to which 
référence is made in 57g, provides that, if a bankrupt shall hâve 
given a préférence and the person receiving it shall hâve had reason- 
able cause to believe that it was intended thereby to give a préfér- 
ence, it shall be voidable by the trustée. The bankrupt was insolvent 
when he executed the mortgages and when they were recorded. The 
mortgages constituted a transfer of his property, and their effect was 
to enable the bank to obtain a greater percentage of its claims than 
other creditors. They were recorded within four months of the filing 
of the pétition in bankruptcy. Therefore, assuming that a record- 
ing is required by the law of Missouri, it foUows that a préférence 
arose under section 60a. And, in our opinion, it also follows that 
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the préférence arose when the mortgages were recorded and not as 
of the date they were given. In other words, the amendment of 1903 
was intended to remedy the evil resulting from secret instruments 
of transfer of the bankrupt's property, the withholding of them from 
record until shortly before the institution of bankruptcy proceedings, 
and the then assertion of them as of the prior date of their exécution 
and deHvery. And this was accomplished by making the rights of a 
creditor thus favored determinable by the conditions existing when 
he caused the transfer to him to be recorded as required by the state 
law rather than by those existing at the time he secured it. Under 
the act of 1867 not only the question of requirement to record a chat- 
tel mortgage, but aiso the effect of noncompliance therewith, were 
exclusively controlled by the law of the state. The same construction 
has been applied to the original act of 1898. Unless there has been 
some departure from this construction in its relation to voidable préf- 
érences, the amendment of 1903 of section 60a, upon which subdivi- 
sion "h" thereof dépends, is wholly without significance. Contrary to 
a presumed intent in législative amendments it serves no purpose 
and performs no office whatever. Such resuit can be reasonably 
avoided by this construction of the amendment: It afïects only those 
instruments of transfer which the state law requires to be registered 
or recorded ; and, as to those, where there is delay, it provides that upon 
the question of voidable préférence they shall speak as of the day of 
compliance with the local law and not as of the day they were given. 
This would preclude the application of the doctrine of relation, and 
it would entail a conséquence upon a failure to record that niight not 
be imposed by the law of the state; but we deem it to be not only 
within the letter of the amendment, but also within the intention to 
correct an evil which flourished under the construction of the origi- 
nal act. Within the meaning of amended section 60a of the bank- 
ruptcy act, the Missouri law (Rev. St. 1899, § 3404) required the 
recording of chattel mortgages. To be sure an unrecorded mortgage 
is not pronounced void absolutely and under ail circumstances, but 
it "is required to be recorded" in the sensé in which that phrase is 
customarily used, and the language of requirement is similar to that 
employed in the registry laws of most of the states. The word "re- 
quired," found in the phrase "the recording or registering of the 
transfer, if by law such recording or registering is required," of the 
amendment of section 60a, has référence to the character of the in- 
strument of transfer required to be recorded by the state law rather 
than to the particular individuals who by reason of adventitious cir- 
cumstances may or may not be afïected by an unrecorded instrument. 
Thus an affirmative answer would unhesitatingly be given to the in- 
quiry: "Does the law of Missouri require the recording of chattel 
mortgages ?" 

The Circuit Court of Appeals of the Fifth Circuit, in a case in- 
volving the registry statute of Texas, held that, as an unrecorded 
chattel mortgage was good between the parties thereto and against 
ordinary creditors, and as there were no intervening lien holders or 
purchasers, it could not be said that a registry or recording was re- 
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quired, and upon the facts of that case it accordingly concluded that 
a chattel mortgage given before but placed on record within the four 
months before the institution of bankruptcy proceedings could not 
be considered as a voidable préférence. Meyer Bros. Drug Co. v. 
Pipkin Drug Co. (C. C. A.) 136 Fed. 396. In effect this is the adop- 
tion, without exception or qualification, of the old rule that whether 
and to what extent a chattel mortgage given before but recorded within 
the four months period is valid against a trustée in bankruptcy should 
be determined exclusively by the state law. In our opinion, the 
amendment of 1903 has qualified this rule in respect of the question 
whether such a mortgage may constitute a voidable préférence under 
subdivisions "a" and "b" of section 60. If this has not resulted, we fail 
to see that Congress has accomplished anything by the amendment. 

The mortgages of the bank, required by law to be recorded, having 
been recorded within four months of the filing of the pétition in 
bankruptcy and at a time when the mortgagor was insolvent, the 
effect thereof being to enable the bank to obtain a greater percentage 
of its claims than other creditors of the same class, a préférence arose 
under section 60a. Was it voidable under 60b? In other words, 
did the bank hâve reasonable cause to believe that it was intended 
thereby to give a préférence? The bank knew that the mortgagor 
was insolvent and that a préférence was in fact then created, but 
in a strict sensé it cannot be said that it had reasonable cause to be- 
lieve that one was then intended. While the situation is somewhat 
anomalous, we believe it is within the spirit of the amended act, and 
that the voidable élément is established by the knowledge of the bank 
when its mortgages were recorded that the mortgagor was insolvent 
and contemplated a disposition of his property. A similar question 
was adverted to_ but not determined in Humphrey v. Tatman, 198 U. 
S. 91, 25 Sup. Ct. 567, 49 L. Ed. 956, a case which arose before the 
amendments of 1903. 

But if it be true that no change was made by the amendment of 
1903, and that the effect of delay in the recording of transfers upon 
the question of voidable préférences is still to be exclusively de- 
termined by the state law, it does not follow that the trial court erred 
in its conclusion. 

The Missouri statute provides that no mortgage of personal prop- 
erty shall be valid against any other person than the parties thereto, 
unless possession of the mortgaged property be delivered to and re- 
tained by the mortgagee, or unless the mortgage be recorded in the 
county in which the mortgagor résides. The sweeping character 
of its provisions at once attracts attention. Under this statute it has 
been held that where possession is not taken an unrecorded chattel 
mortgage is fraudulent and void in law as to every one, excepting 
trespassers, parties to the instrument, and gênerai creditors whose 
demands arose prior to the time it was given; nor as to such prior 
creditors is it valid if by proceedings in court or otherwise they hâve 
secured a lien upon the property before it is recorded. Such a mort- 
gage is also utterly void as to simple contract creditors who extended 
crédit after it was given and who hâve secured no title or lien by 
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purchase, exécution, attachment, or otherwise. As to them the sub- 
séquent recording of the instrument is of no effect; it cannot be as- 
serted against the enforcement of their demands. The existence 
of this rule was recognized in the concession of the bank that it should 
be required to surrender the amount of the debts incurred by the 
bankrupt between the dates of exécution and recording of its first 
mortgage. It is also held that actual notice of the existence of an 
unrecorded mortgage does not affect the rights of purchasers, lien- 
holders, or subséquent gênerai creditors. Possession not being taken, 
the mortgage remaining unrecorded, every one, whether ignorant 
or fully cognizant thereof, may contract with the mortgagor as the 
sole and absolute owner of the property and as though such mortgage 
had never been given. The mortgagor may again sell or mortgage 
the property or suffer others to obtain paramount liens thereon. 
The gênerai public is authorized to deal with him upon the assump- 
tion that the property described in such mortgage constitutes unin- 
cumbered assets of his estate. The décisions which establish thèse 
rules do not proceed solely upon the theory that innocent persons 
should be protected, as is the case in many jurisdictions. The Mis- 
souri courts recognize and enforce the spirit and policy of the statute, 
and, as the statute does not make knowledge of an unrecorded in- 
strument dispense with the duty of the holder to record it they refrain 
from doing so by construction. 

In Bevans v. Bolton, 31 Mo. 437, 443, it was said : 

"Our statute requires a mortgage or deed of trust of Personal property, 
where the possession is retained by the grantor, to be recorded in the county in 
which the grantor résides. • * * The deed is absolutely invalid against a 
créditer or purchaser if it is not recorded. * * • The statute is imperative 
in requiring the deed to be recorded, or the possession of the property con- 
veyed to be transferred, and ail questions of actual notice are purposely 
avoided." 

To the same effect : Bryson v. Penix, 18 Mo. 13 ; Wilson v. Milli- 
gan, 75 Mo. 41; Rawlings v. Bean, 80 Mo. 614; Martin- Perrin, etc., 
Co. V. Perkins, 63 Mo. App. 310. 

In Kaufman v. Sitlington, 51 Mo. App. 353, it was held that notice 
of a prior unrecorded mortgage was no ground of estoppel 

In Hughes v. Menefee, 39 Mo. App. 193, 303, it was said that: 

"A regular written mortgage duly acknowledged, but not recorded, Is void 
though the creditor hâve actual notice of it." 

In Kendall, etc., Co. v. Bain, 55 Mo. App. 364, 367, there was an 
assertion of a lien under a lease containing mortgage features. In 
denying it the court said: 

"It is very clear that the lease being neither aclmowledged nor recorded 
created no lien on the goods eveu against those who had linowledge of it" 

In Williams v. Kirk, 68 Mo. App. 457, a gênerai creditor whose 
claim arose between the giving and the recording of a chattel mort- 
gage was preferred to the mortgagee. Harrison v. Mining Co. (Mo. 
App.) 79 S. W. 1160, also recoguizes this rule. 

In Hemley v. Harmon, 103 Mo. App. 333, 77 S. W. 136, it was held 
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that an administrator, being not only the représentative of the de- 
ceased, but also of the gênerai creditors of the estate, could contest 
and defeat a chattel mortgage given by the deceased upon the ground 
that it had not been recorded prier to his death. An administrator 
was distinguished from an assignée who was said to represent alone 
the rights of the assigner and not those of the creditors. Jacobi v. 
Jacobi, 101 Mo. 507, 14 S. W. 736 ; Riddle v. Norris, 46 Mo. App. 512. 

As to intervening purchasers and lienholders, the unrecorded mort- 
gage is denounced as fraudulent in law irrespective of the actnal fact. 
Rice, Stix & Co. v. Sally, 176 Mo. 107, 135, 75 S. W. 398; Wright v. 
McCormick, 67 Mo. 426, 430. In Landis v. McDonald, 88 Mo. App. 
335, decided in 1901, a chattel mortgage given by a bankrupt more 
than a year before was not filed, nor was possession taken there- 
under until within a few days of the initiation of the proceedings in 
bankruptcy. The court, after an exhaustive discussion of the state 
statute and review of the state décisions affecting the rights of credi- 
tors of the varions classes as against such unrecorded instruments, 
and upon a considération of the provisions of the bankruptcy act 
of 1898, held that the trustée was entitled to recover the value of 
the property from the mortgagee. In Babbitt v. Kelley, 96 Mo. App. 
529, 70 S. W. 384, decided in 1903, the same conclusion was reached 
upon a similar state of facts. It is true that many of thèse décisions 
are by intermediate courts of appeal and not by the highest judicial 
tribunal in the state; they are, however, persuasive in their exposition 
of the state law. 

In Landis v. McDonald, supra, it was said: 

"In case of prior creditors, If the mortgage be recorclea, or the mortgagee 
takes possession of the property before such creditor obtains a lien thereon or 
changes position in relation thereto, it validâtes the mortgage as to him. 
Such is the extent of the cases of which Dobyns v. Meyer, 95 Mo. 132, 8 S. W. 
251, 6 Am. St. Itep. 32, is a type. But lu case of subséquent creditors the 
mortgage is not validated by such registration or possession." 

Thus, even as to a prior gênerai créditer the mortgage is said to be 
validated by compliance with the statute. If, however, such créditer 
is more diligent and avails himself of the remédies which the law 
also gives him, the mortgage cannot be thereafter validated or ef- 
fectually asserted against a lien which he has secured. 

It may reasonably be deduced from the many décisions under the 
Missouri statute that, when the property is allowed to remain in the 
possession of the mertgagor, and the mortgage is withheld from the 
records, the rights of the mortgagee are inchoate; that as long as 
that situation exists the rights of the mortgagee are not superior 
even to those of prior gênerai creditors, who also refrain from avail- 
ing themselves of the provisions of the law for fastening a spécifie 
claim upon the property of their common debtor; that the taking 
possession or recording are alternate conditions to the effectiveness 
of the instrument as a mortgage as distinguished from a personal 
contract binding only upon the immédiate parties ; and, finally, that the 
lien of the mortgage, which is ail there is of value to it, first cornes 
into completed existence when one of thèse conditions is complied with. 
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If, therefore, under the Missouri law, a chattel mortgage first 
cornes into existence, as a mortgage, as to gênerai creditors, when it 
is recorded, it then first cornes into existence as to the trustée in bank- 
ruptcy. As to voidable préférences the trustée is in effect a judg- 
ment créditer ol the bankrupt (Dudiey v. Easton, lOi U. S. 99, 103, 
26 L. Ed. 668), whose rights as such are made by the act of 1898 to 
cover the period of four months prier to the institution of the pro- 
ceedings in bankruptcy. If within that period a mortgage is given by 
the bankrupt under circumstances which make it a voidable préférence, 
the trustée may defeat it. If one is given before but is recorded with- 
in that period, and under the local law, the fiction of relation back 
to the date of exécution is not indulged in, but, on the contrary, the 
instrument is deemed to hâve first come into existence as a mortgage 
when recorded, the trustée may likewise defeat it if the conditions 
of a voidable préférence appear. 

In Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. 
Ed. 577, a mortgage covering personal property on hand and also 
that afterwards acquired was given and recorded some years before 
the passage of the national bankruptcy act. The mortgagor was left 
in possession with power of sale and exchange until within four months 
of the time he filed a pétition in voluntary bankruptcy, when the mort- 
gagee took possession of the remuant of the original property and 
also ail of that acquired afterwards, although he then knew that the 
mortgagor was insolvent and contemplated the bankruptcy proceed- 
ings. The Suprême Court said that whether and to what extent a 
mortgage of that character was valid was a local question, and that 
the décisions of the state court should be followed. The case arose 
prior to the amendment of 1903. It appeared that, under the law of 
Vermont where the cause originated, the taking possession of after- 
acquired property under such a mortgage was held to be good and to 
relate back to the date of the mortgage. Spécifie référence was made to 
the concession of counsel that under the rule in that state possession 
taken long after the exécution of the mortgage brings the property 
under the cover and opération of the mortgage as of its original date. 

The only cases in Missouri that we are aware of which refer to 
the doctrine of relation to the date of a chattel mortgage in order to 
uphold its validity are those in which the recording occurred in some 
short, reasonable time thereafter, and their tendency is to négative 
the propriety of the gênerai application of such a rule. In Bryson v. 
Penix, 18 Mo. 13, it was said: 

"Our statute prescribes no time within which a deed or conveyance shall be 
recorded. Under such circumstances a party must hâve a reasonable time for 
that purpose, which is to be determined from the circumstances of each case ; 
and when a deed is recorded within a reasonable time It bas relation bact to 
the time of exécution." 

To the same effect: Way v. Braley, 44 Mo. App. 457; Huiser v. 
Beck, 65 Mo. App. 668. In Wilson v. Milligan, 75 Mo. 41, the quota- 
tion from Bryson v. Penix was adverted to, but sanction of the doc- 
trine was expressly withheld; and the case was decided adversely to 
the mortgagee upon the ground that he had both time and oppor- 
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tunity to file his mortgage for record but postponed doing se. and 
in the intérim a créditer who had actual notice of the existence of 
the mortgage purcliased the property. 

The clear letter and policy of the Missouri statute hâve often beet^ 
referred to by the courts of that state. The withholding of a chattel 
mortgage from record assists the debtor to practice a false pretense. 
It enables him to maintain a financial standing to which he is not 
honestly entitled. That is generally the actuating purpose, and it is 
invariably the resuit. It induces prior creditors to forbear and other 
persons to extend crédit. A plain and inexpensive method is pro- 
scribed by which a mortgagee may secure a priority of lien, and the 
evil results that may follow from ignoring it are obvious. The fiction 
of relation is generally used to prevent wrong or injuctice, but we 
find no warrant in the décisions of the courts of Missouri for its em- 
ployment to defeat the évident and wliolesome policy of the law. 
There, possession of the property not being taken, a chattel mortgage 
seems to speak as of the day it is recorded. 

The order of the District Court is affirmed. 



LAKB DRUMMOND CANAL & WATER CO. v. WEST END TRUST & SAPE 

DEPOSIÏ CO. 

(Circuit Court of Appeals, Third Circuit. December 18, 1905.) 

No. 8. 

1. Indemnity — Action for Beeach— Evidence. 

In an action by the ovvner of a canal against the surety of a contracter 
who (lid work thereon based on a provision of the contract which re- 
quired the contracter to save the plaintiff harmless from ail claims "on 
account of or by reason of work done or omitted to be done" under his con- 
tracts and to défend ail suits which might be brought on such claims, the 
records of judgments obtained against plaintiff in actions brought on 
daims of such charaeter, and of the pendency of which the contracter and 
défendant were notified, which judgments plaintiff paid, are relevant 
évidence to establish a breach of contract and are conclusive on défend- 
ant where the actions are shown to hâve been based on work done by the 
contracter under the contracts involved, and such fact may be established 
by extrinsic évidence showing that at the time of the injuries sued for he 
was in the sole charge of the work under such contracts. 

2. Damages — Certainty as to Amount. 

To authorize the recovery of damages the extent of the loss or Injury 
must be proved with reasonable certainty. 

[Ed. Note. — For cases in point, see vol. 15, Cent Dig. Damages, §§ 
5, 502.] 

3. Indemnity — Action fob Beeach — Défenses. 

Where a contracter to construct a canal agreed to save the canal Com- 
pany harmless from ail claims on account of work done or omitted to be 
done under the contract, and in the doing of the work obstnicted certain 
ditches of ad.loiniug landowners, causing damages for which they re- 
cevered judgments against the cempany, the contracter and his surety 
cannot avoid llabillty to reimburse the company therefor on the ground 
that after it took possession of the canal it miglit hâve prevented the 
injuries by reopening the ditches, since it was the very purpose of the agree- 
ment to place such duty on the contracter. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, sec 131 Fed. 147. 

Frank P. Prîchard, for plaintiff in error. 

John Hampton Barnes, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. On March 33, 1896, Patricius McManus 
entered into a contract with the Lake Drummond Canal & Water 
Company for the reconstruction of its canal. On March 28, 1898, an 
agreement supplemental thereto was made. Certain différences arose 
between the parties, which were settled by a contract dated December 
3, 1898, which contained this clause; 

"(3) The said McManus hereby (urtlier covenants and agrées to duly and 
promptly protect and save harmless the company from ail claims of any sort 
or description which may be advanced against the company by any one on ac- 
count of or by reason ot' work done or omitted to be done under the said con- 
tracta of March 23, ]896, aad March 28, 1808, and at his own cost and ex- 
pansé to défend ail suits which may be brought against the company on such 
claims." 

To the contract from which this extract is taken there was at- 
tached an instrument executed by the défendant in error, as follows: 

"In considération of the payment to it of the sum of $5.00 by the Lake 
Drummond Canal & Water Company, receipt whereof is hereby acknowledged, 
the West End Trust & Safe ï)eposit Company hereby binds itself, its sucees- 
sors and assigus, to the said Lake Drummond Canal & Water Company in the 
sum of $10,000 (ten thousand dollars) for the prompt and faithful perform- 
ance of ail the covenants, warranties and agreements of Patricius McManus 
as set forth In the foregoing contract." 

Upon this agreement of suretyship the plaintifï in error brought 
its action in the Circuit Court against the défendant in error. The 
statement of claim, which under the Pennsylvania practice was in 
the nature of a narr. in assumpsit, alleged that in excavating, enlar- 
ging and deepening the canal, McManus negligently caused or per- 
mitted large quantities of water, mud, and sand to be thrown upon the 
iands of adjacent owners, and, in certain other lands, negli- 
gently and wrongfully filled up or permitted to be filled up with 
mud and sand the ditches upon said lands which were necessary for 
draining the water therefrom, and that in conséquence thereof the 
said McManus caused injury and damage to the owners and occu- 
piers of said lands, for which they brought actions against the plaintiff 
below, wherein judgments against it, aggregating $8,193 (as set out 
in détail in the statement), were obtained and entered. It further 
alleged that notice of the commencement of the several actions re- 
ferred to was given to McManus and to the défendant, and that they 
were requested to défend them but neglected to do so, and that the 
plaintifï was compelled to pay the judgments recovered therein, with 
interest and costs, and had also paid counsel for defending the suits, 
and that the payments so made amounted to more than $10,000, the 
sum for which the défendant had bound itself as surety. To this 
statement of claim the défendant pleaded "non assumpsit, and pay- 
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ment with leave, etc.," and thereupon issue was joined. Upon the 
trial, the plaintiff oflfered in évidence exemplifications of the records 
of the eight judgments against it which were specified in its state- 
ment of claim. They were objected to, and were excluded upon the 
ground that they did not disclose "with sufficient certainty that the 
suits were founded upon the négligent or other improper conduct 
of McManus." 

The agreement of McManus, for the performance of which the de- 
fendant bound itself, was to save the plaintifï harmless from ail 
claims "on account of or by reason of work done or omitted to be 
done" under his antécédent contracts, and to défend ail suits which 
might be brought on such claims ; and as ail the suits to which the 
records relate were actions upon claims of the designated character, 
or in which such claims were included, their relevancy, in our opinion, 
is apparent. Therefore the averment that the court below erred in 
excluding them must be sustained. The question as to their effect, 
is, of course, a distinct and independent one; but as a new trial is to 
be awarded, the views of this court with respect to it, should, we 
think, be briefiy indicated. 

We are of opinion that the judgments against the plaintifï are 
conclusive against the défendant in so far and to the extent to which 
they were rendered on account of work done or omitted to be done by 
McManus (Washington Gas Light Co. v. District of Columbia, 161 
U. S. 329, 16 Sup. Ct 564, 40 L. Ed. 712) ; and we are also of opinion 
that from the records themselves it is manifest that the actions of 
Williams, of Mullen, of Pinnix, and of BuUock were founded exclu- 
sively upon claims for injuries done during the period when, as was 
conclusively established by other évidence, McManus was in entire 
control of the work which caused them; and we know of no rule 
which precludes resort to testimony dehors a record for the purpose 
of rightly relating its contents to relevant extraneous facts. It may 
he conCeded that the exemplifications themselves were the only ad- 
missible évidence of the subject-matter of controversy and of the 
scope of the thing adjudged, and that they could not be contradicted 
nor impeached; but the time during which McManus was engaged 
in the work is an extraneous fact which was necessary to be known 
in order that the effect of the records might be rightly understood, 
and therefore the légal resuit of the extrinsic proof of that fact — 
the conclusiveness of the judgments upon the défendant — should 
hâve been determined and made effectuai by the court. 

In the actions of Ferrebee, of Burnham, of Edney, and of Norris, 
the records show that the injuries complained of were alleged to hâve 
been done in part after McManus had retired from the work, and the 
spécial findings which in each of thèse cases were made by the jury, 
do not indicate with any degree of exactness the extent to which the 
sums assessed were awarded for wrongs committed while he was 
in charge. Consequently, it is not possible, from thèse assessments 
alone, to estimate the damages to which by reason thereof the plain- 
tifï may be entitled ; and it is well settled that the damages which may 
be recovered for the breach of a contract are such only as, by évidence, 
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are made reasonably certain, or capable of certain ascertainment. 
Western Union Telegraph Co. v. Hall, 124 U. S. 455, 8 Sup. Ct. 577, 
31 L. Ed. 479. The gênerai rule is "that proof must be given, not 
only of the injury or loss sustained, but that the extent thereof must 
also be proven with reasonable certainty," and "évidence which is 
too vague to furnish any basis for assessment thereof should not be 
considered." Joyce on Damages, vol. 1, § 75. Therefore no verdict 
in this case could be rightly founded upon the records last mentioned, 
without évidence aliunde from which the jury might détermine with 
reasonable certainty the extent to which the assessments that hâve 
been referred to were based upon injuries caused by McManus; but 
their materiality in connection with such évidence, is obvions. 

The third spécification, also, is sustained. It goes to a part of the 
charge, as follows : 

"I take It when the eompany resumed possession of Its property there aud 
went on with the eontract Itself, it became its duty to keep thèse ditches open, 
and if the ditches had been shut up by McManus' act, either negligently or 
otherwise, it was the company's duty to open them, and if they allowed thèse 
ditches to be closed, their failure to open them might be a charge against 
them on which their liabiiity might be predicated therefor, but could not be a 
ground for recovery against McManus." 

The learned judge was undoubtedly right in understanding that when 
the canal eompany resumed possession it became its duty to open any 
ditches which McManus had left closed. But it owed this duty only 
to the occupants of the adjacent lands. It was not due to McManus, 
and his liabiiity, or that of his surety, was not dépendent upon its 
performance. Claims based upon his having omitted to open ditches, 
which he had closed, were within the express terms of his agreement; 
and his failure to protect the eompany from such claims could not be 
justified upon the ground that, as to third parties, it had itself be- 
come responsible; for to that very responsibility his covenant to save 
it harmless was plainly and distinctly applicable. 

The judgment of the Circuit Court is reversed, and the cause wiU 
be remanded to that court with direction to grant a new trial. 



LEPMANN V. BRILLi. 

(Circuit Court of Appeals, Sixth Circuit jûecember 5, 1005.)^ 

No. 1,410. 

Feaudulent Conveyance — Validity as Between Pabties. 

A mortgage made to defraud the creditors of the mortg.igor Is good be- 
tween tùe parties, and, if the mortgagee can malie a case without the fraud 
appearing, it cannot be involîed to defeat the conveyance by the mortgagor 
or any one in privity with him. 

Same — Assignée of Equity or Rédemption — General Ceeditoes. 

A wife who recovered a decree against her husband in a suit for main- 
tenance which awarded lier spécifie property, including real estate upon 
which her husband prior to the suit had executed a mortgage covering his 
interest, cannot avoid such mortgage on the ground that it was made for 
the purpose of defeating her ciaiin for maintenance either as owner of the 
equity of rédemption, in which capacity she is in full privity with her 
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husband, or as hls oreaitor, having no unsatlsfled Judgment or deeree 
against him which Is essential to entitle her to attack the conveyance as 
fraudulent. 

8. JUDGMEKT MATTERS CONCLTIDED. 

Where a wife, in a suit for maintenance, made a mortgagee of lier lius- 
band a party, but tbe court in a deeree awarding her tbe busband's inter- 
est In the mortgaged property expressly refused to make any finding as 
to the validity of the mortgage, but dismissed the mortgagee's cross-peti- 
tion without préjudice, his mortgage not having matured, such deeree did 
net afEect the rights of either party in a subséquent suit for foreclosure. 

4. MOETGAGES — ^DEFENSES SUFFICIENCY OF EVIDENCE. 

Evidence considered, and Jield insuJHcient to establish want of consid- 
ération for a mortgage or payment of the mortgage debt. 

5. Samk — Patment. 

The assignée of a mortgagor's equity of rédemption is not entitled to 
insist. in a suit to foreclose the mortgage, to which tlie mortgngor is not 
a party, that money deposited by the mortgagor with the mortgagee sub- 
ject to his order, in an eutirely separate transaction having no connection 
vi'ith the mortgage, shall be accounted for by the mortgagee and appliéfl 
on the mortgage debt. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

This is a bill to enforce a mortgage upon real estate made by J. W. Brill 
January 22, 1901, to secure the mortgagor's note of even date for $6,200, pay- 
able to the mortgagee, Charles F. Lefmann. The prayer of the bill is for a 
sale of th2 mortgaged premises to satisfy the debt secured. Shortly after 
this mortgage was executed Mrs. Louisa K. Erill, the wife of the mortgagor, 
flled a pétition in the court of common pleas for Cuyahoga county, Ohio. 
against her husband, the mortgagor, to secure alimony, alleging abandonment 
without good cause. The only deeree sought was one compelling the husband 
to provide for the maintenance of the wife and children of the marriage. The 
proceeding was one authorized by section 5702 and 5703, Rev. St. Ohio 1905. 
By section 5703 it is provided that under such a proceeding the court may 
"give judgment in favor of the wife for such alimony ont of her husband's 
real and Personal property as Is just and équitable, which may be allowed to 
her in real or personal property, or both, or in money, payable either in gross 
or instalhnents." A number of parcels of real estate were described as owned 
by her husband, among them the mortg.aged premises, being the place occupied 
by Mr. and Mrs. Brill on Euclid avenue, Cleveland, Ohio, as a résidence. The 
petitioner prayed for and obtained an order restraining the défendant from 
selling or incumbering any of the property described, and that same be set 
apart to her for the maintenance and support of herself and children. By an 
amended pétition flled April 6, 1901, Charles F. Lefmann was made a de- 
fendant upon an allégation that "he claimed some interest or estate in the 
premises described." That he had in fact any right or interest the pétition 
denied, but prayed that he "be required to answer and set up whatever interest 
or estate he may claim in said premises or be forever barred from hereafter 
in any way asserting same." Lefmann answered and flled a eross-petition, set- 
ting up the note and mortgage herein sought to be enforced, and prayed 
that his interests should be protected and his claim paid ont of any proceeds 
arising from any sale of the premises "prior to any claims of the plaintifC." 
J. W. Brill was made a party by publication under sections 5045, 5049, Rev. 
St. Ohio 1905, but did not appear or défend. Such proceedings were had as 
resulted in a deeree of the court finding that J. W. Brill had witliout good 
cause abandoned his wife and children, and that the petitioner was entitled 
to alimony. ïhereupon said court adjudged "that the said plaintifC bave and 
possess, as and for a portion of her alimony, ail of the real estate herein- 
before described as parcels A, B, and C, and also ail of the defendant's interest, 
being one-half interest in common in the real estate hereinbefore described as 
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parcels Nos. 1 and 2, and that she hâve and hold the same henceforth as 
and for her own separate property and estate free and clear from any and 
ail claims of the défendant, Joseph W. BrlU. * * * " 

ïhe property described as parcels Nos. 1 and 2 are the mortgaged prem- 
ises, said mortgage having beeu made prier to this suit for alimony. In re- 
spect to this mortgage and the cross-petition of Lefmann, the decree cites 
that the cause was heard upon the "amended pétition, the answer and cross- 
petition of Charles F. Lefmann, * * *" and at the tail of the decree it is 
said: "It is further ordered, adjudged and deereed that the answer and 
cross-petition of Charles F. Lefmann be, and the same is hereby, dismissed 
at the cost of the plaintif? without préjudice, however, to any right of the 
said Charles F. Lefmann to hereafter bring or maintain an action to enforce 
the lien of his mortgage set up by him in his said answer and cross-petition, 
and the court makes no flnding as to the validity or invalidity of the said 
mortgage." The right of rédemption belonging to J. W. Brill as mortgagor 
having been acquired by Mrs. Brill through the aforementioned decree of 
the Cuyahoga court of common pleas, she alone was made a défendant to the 
Iiresent bill of foreclosure, although an effort to make .7. W. Brill personally a 
party was unsuccessful. The présent bill was answered by Mrs. Brill and a 
decree resisted upon allégation that the mortgage was made by her said hus- 
band in anticipation of her said suit for alimony and for the purpose of in- 
cumbering his interest in the mortgaged premises, and thereby fraudulently 
defeating her claim for alimony. The answer further denied that there was 
any considération for the note and mortgage, and that if founded upon any 
good considération the note secured by the mortgage had been satisfled, paid, 
and canceled. By way of cross-bill the respondent averred that the mortgage 
so set up constituted a cloud upon her tltle, and she prayed that it be deereed 
null and void and canceled as a cloud. Upon pleadings and évidence the Cir- 
cuit Court held that the mortgage was without considération, having been 
made by the said J. W. Brill "for the purpose of creating an apparent incum- 
brance and lien upon the said property of the défendant, Louisa K. Brill, and 
that there Is nothing whatever due to the eomplainant upon said note or mort- 
gage. * * *" The court further deereed the cancellation of the mortgage as 
a cloud upon the cross-complainant's title. From this decree the eomplainant 
mortgagee has appealed and assigned error. 

Brewer, Cook & McGowan, for appellant. 
Blandin, Rice & Ginn, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

A conveyance in fraud of the creditors of the grantor, or a mort- 
gage made to hinder, delay, and defraud creditors, is good between 
the parties and those in privity with them. The statute of Elizabeth 
is only intended to protect creditors, as to ail others the mortgage 
or conveyance is valid. 14 Am. & Eng. Ency. Law, 272 et seq. ; Bar- 
ton V. Morris, 15 Ohio, 408; Pride v. Andrew, 51 Ohio St. 405, 38 
N. E. 84 ; Maley v. Barrett, 2 Sneed, 501 ; Battle v. Street, 85 Tenn. 
382, 2 S. W. 384; Williams' Adm'r v. Williams, 34 Pa. 312. It is 
therefore settled by the w^eight of reason and authority that, if the 
plaintifï can make out a prima facie case without developing the fraud 
in the transaction, the défendant mortgagor, or those in privity with 
him, will not be permitted to show in défense to an action at law or 
bill in equity his own fraudulent purposes as respects third persons 
as a means of avoiding the transaction. Harvey v. Varney, 98 Mass. 
118; Bonesteel v. Sullivan, 104 Pa. 9; Barwick v. Moyse, 74 Miss. 
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415, 21 South. 238, 60 Am. St. Rep. 512; Pass v. Lynch, 117 N. C. 
453, 23 S. E. 357 ; Blake v. Williams, 36 N. H. 40 ; Dunbar v. McFall, 
9 Humph. 505 ; Jackson v. Garnsey, 16 Johns. 189 ; Osborne v Moss, 
7 Johns. 161, 5 Am. Dec. 352 ; 1 Beach, Modem Eq. Jur. pp. 470, 471 ; 
Bradfeldt v. Cooke, 27 Or. 194, 40 Pac. 1, 50 Am. St. Rep. 701; 
Carpenter v. McClure, 39 Vt. 9, 91 Am. Dec. 370; Battle v. Street, 
85 Tenn. 282, 2 S. W. 384. 

We are aware that there are cases holding that even at law an ac- 
tion based upon a mortgage made to defraud creditors may be de- 
feated by the mortgagor upon évidence of the fraudulent purpose 
of the parties in respect to his creditors. Williams v. Clink, 90 Mich. 
297, 51 N. W. 453, 30 Am. St. Rep. 443; McQuade v. Rosecrans, 
36 Ohio St. 442. Such cases go upon the ground that a court will 
not aid either party to an illégal contract. But when the contract 
is not fraudulent as between the parties, and only so as to third par- 
ties, it is difficult to see the proper application of that principle. 
An instrument whether a deed of conveyance or a mortgage if void- 
able only as to creditors of the grantor is not one of that class of con- 
tracts which the courts refuse to recognize as turpis causa, and the 
maxim "Ex dolo malo non oritur actio" has no proper application, at 
least when the evil purpose is disclosed only by the défendant 
himself for the purpose of avoiding his own contract. Giddens 
V. BoUing, 93 Ala. 92, 9 South. 427; Springer v. Drosch, 32 Ind. 
486, 2 Am. Rep. 356; Butler v. Moore, 73 Me. 151, 40 Am. Rep. 
348 ; Stillings v. Turner, 153 Mass. 534, 27 N. E. 671. As we shall 
see more fully later, the complainant actually loaned his money upon 
the faith of this mortgage, and the mortgagor received and holds it 
now. Conceding that his purpose was to convert his property into 
money by using it as a security, and that the lender knew that his object 
in doing this was to hinder and delay his creditors, the transaction 
was voidable only by the creditors effected, and, if they do not com- 
plain, it does not lie in the mouth of the mortgagor or those holding 
his equity of rédemption to defeat the enforcement of a lien abso- 
lutely valid between the parties. Unless, therefore, Mrs. Brill has 
some other attitude than that of one in privity with the mortgagor, 
she cannot rely upon évidence tending to show that the intent of the 
mortgagor and mortgagee was to hinder and delay the mortgagor's 
creditors. 

But it is urged that a conveyance made for the purpose of hinder- 
ing, delaying, or defeating a wife's claim for maintenance and sup- 
port is one made to defeat the creditors within the sensé of the statute 
of Elizabeth, and therefore voidable by her. To support this the 
cases of Lockwood v. Krum, 34 Ohio St. 1, and Bouslough v. Bous- 
lough, 68 Pa. 495, are cited. Conceding this, for the purposes of 
the case, will not improve Mrs. Brih's attitude in the présent 
suit. This is not a suit for alimony or maintenance, nor has 
she any unsatisfied judgment or decree according to her alimony or 
maintenance. To enable her, as a creditor, to question the validity of 
her husband's mortgage, it should affirmatively appear that she is a 
creditor by judgment or decree. A creditor at large has no standing 
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to question the conveyance of his debtor. He must corne with an es- 
tablished debt settled by jiidgment or decree or he is not a creditor 
within the meaning of the statute of EHzabeth. Scott v. Neely, 140 
U. S. 106, 11 Sup. Ct. 713, 35 L. Ed. 358; Wiggins v. Armstrbng, 2 
Johns. Ch. 144; Chester v. Gréer, 5 Humph. 26; Hopkins v. Webb, 
9 Humph. 519. 

Neither can Mrs. Brill question the bona fides of this mortgage if 
she is to be regarded only as the purchaser of the mortgagor's equity 
of rédemption or interest in the property subject to the mortgage. 
Both at common law and under the law of Ohio the légal title passed 
under this mortgage to Lefmann the mortgagee. After condition 
broken the mortgagor and the assigns of his interest hold only the 
équitable right of rédemption. The title of Lefmann is the complète 
légal title by virtue of the mortgage and condition broken, sub- 
ject, however, to rédemption by the mortgagor or those in privity 
with him. Childs v. Childs, 10 Ohio St. 339,' 345, 75 Am. Dec. 512; 
Van Ness v. Hyatt, 13 Pet. 294, 10 L. Ed. 168. The purchaser of an 
equity of rédemption as such or the assignée of a mortgagor's in- 
terest in mortgaged property stands in the shoes of the mortgagor, 
and as one in privity with him can make no défense which he could 
not make. Such a purchaser is in no better situation than the person 
from whom he dérives his title, and is bound by the considérations 
which would effect or estop him. Hughes v. Edwards, 9 Wheat. 
489, 497, 6 L. Ed. 143 ; Brewer v. Hyndman, 18 N. H. 9 ; Childs v. 
Childs, 10 Ohio St. 339, 75 Am. Dec. 512; Pass v. Lynch, 117 N. C. 
453, 23 S. E. 357; Griffin v. Wardlaw, Harp. 481; Messmore \. Hug- 
gard, 46 Mich. 558, 9 N. W. 853 ; Cranson v. Smith, 47 Mich. 647,. 
11 N. W. 186; Brown v. Snell, 46 Me. 490; Freeland v. Freeland, 
102 Mass. 475. 

The mortgaged premises constitute the home or family résidence 
of Mr. and Mrs. Brill. Each owned an undivided one-half interest. 
The premises were described in her pétition for alimony, and one of 
the prayers was that J. W. Brill's one-half interest in the premises 
be set oiï to her as a portion of her alimony. Her amended pétition 
made Lefmann a party défendant, and averred that he "has a claim 
to hâve some interest or estate" in this residential property, but de- 
nied that he had "any interest or estate whatever." The prayer 
was that he be required to "answer and set up his estate, or whatever 
he may claim in said premises, or to be forever barred from hereafter 
asserting the same." Lefmann answered, and made his answer a cross- 
petition, setting up his mortgage and asking that his interest be pro- 
tected in any decree made and his claim paid out of proceeds of 
sale of mortgaged premises, if any was made. As his debt had not 
matured, he was not in a situation to obtain a decree of foreclosure; 
hence his prayer that his interest as a mortgagee be protected. The 
common pîeas court declined to do anything in respect of Lefmann's 
mortgage. The final decree gave to Mrs. Brill her husband's interest 
in the mortgaged premises, describing it as "ail of the defendant's in- 
terest, being one-half interest in common in real estate heretotore de- 
scribed as parcels Nos. 1 and 2, and that she hâve and hold same 
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henceforth as and for her own separate property and estate, free 
and clear from any and ail daim by the said Joseph W. Brill," etc. 
Brill was ordered to make a deed conveying "ail his interest, right 
and title in and to" the several parcels awarded Mrs. Brill, and upon 
failure to make such a deed within three days it was ordered "that 
this decree operate as such." But the court did not award her this 
property free from the interest or claim of the other défendant 
Charles F. Lefmann, who had asserted his mortgage. Upon the con- 
trary, the court concluded its decree in thèse words : 

"It Is further ordered and decreed that tlie answer and cross-petition of 
Chas. F. Lefmaun be, and the same is hereby, dismissed, at the cost of the 
plaintiff, without préjudice, liowever, to auy right of the said Charles F. Lef- 
mann to hereafter bring or maintain an action to enforce the lien of the mort- 
gage set up by him In his said answer and cross-petition, and the court makes 
no finding as to the validity or invalidity of the said mortgage." 

The plain import of this decree is to assign to Mrs. Brill neither 
more nor less than the interest of her husband in the mortgaged 
premises. If her husband had made a deed as required, he would 
hâve conveyed only his right, title, and interest. Failing to make 
the deed, the decree operated as just such a conveyance. Mrs. Brill 
is therefore a mère assignée of the mortgagor's interest and stands 
in full privity with him. 

Neither can \ve agrée with the contention of the counsel for Lef- 
mann that the decree is a bar to any défense against the mortgage. 
The right.s of the mortgagee, having been expressly reserved and not 
determined, are manifestly not adjudicated. Humphreys v. McKissock, 
140 U. S. 304, 315, 11 Sup.Ct 779, 35 L. Ed. 473. As a purchaser 
of the mortgagor's interest in the mortgaged premises, she is bound 
by the mortgage to the full extent that the mortgagor would be bound 
and can make no défense which he could not make. There has, how- 
ever, been no assumption of the mortgage debt by Mrs. Brill. Her 
position in defending is therefore not embarrassed by the limitations 
which resuit from the assumption of an incumbrance with respect to 
défenses which might otherwise be open to a mère assignée of in- 
cumbered property. De Wolf v. Johnson, 10 Wheat. 367, 393, 6 
L. Ed. 343 ; Sands v. Church, 6 N. Y. 347 ; Knickerbocker Life Ins. 
Co. V. Nelson, 78 N. Y. 137, 150. Neither the mortgage nor the note 
secured nor any pleading filed by the complainant disclose any fraudu- 
lent purpose of the parties to defeat the mortgagor's creditors or any 
anticipated claim for alimony by Mrs. Brill. The mortgage in suit was 
made to secure future advances to the extent of $6,000, and a note for 
that amount, and $200 as agreed compensation to Lefmann for acting 
as banker, was executed. 

In the circumstances of this case the admissions of J. W. Brill are 
not conclusive against Mrs. Brill, but his évidence was taken by her 
in respect to his indebtedness under this mortgage to Lefmann. She 
thus vouches for his credibility. He testifies that the mortgage was 
made to secure $6,000, which Lefmann agreed to lend him as he 
should need it, and that between the date of the mortgage and April 
4tîa foliowing he did obtain from Lefmann on account of this mort- 
142 F.— 4 
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gage $5,715.94, leaving due to him $285.06. He testifies that wîth this 
sum of $385.06 deducted from the amount of the note he owes every 
dollar of the remainder, with interest. Lefmann's évidence is in 
accord with this évidence of Brill, and there is no direct or material 
circumstantial évidence tending to show any other crédits to which 
the mortgage debt is entitled. It is not clear upon this record that 
Brill had any purpose in making this mortgage to évade the payment 
of any person rightly to be esteemed a créditer within the meaning 
of the statute of Elizabeth. He wanted ready money to défend against 
an impending and dangerous criminal prosecution, and also to défend an 
anticipated civil suit for a tortious assault. He says he anticipated no 
divorce or alimony suit by his wife. 

But if we assume that his purpose was to évade civil liability for a 
tort and liability to his wife in a suit for alimony not yet brought. 
and that thèse liabilities constitute claims of creditors in the sensé of 
the statute, it is nevertheless established that he did this by incumber- 
ing this tangible property, not by a fictitious mortgage, but by a 
borrowing of money secured by a mortgage thereon. Manifestly he 
cannot escape his liability or defeat his mortgage, even though his 
purpose was to couvert his estate into money by incumbering it with 
a mortgage to secure money borrowed. Inasmuch as Mrs Brill 
holds only in his right, she cannot defeat the mortgage for any reason 
not available to him. Our conclusion, therefore, is that the complain- 
ant has a mortgage lien to the extent of $6,300, less $386.06, and is 
entitled to a decree for a sale of the premises unless Mrs. Brill shall 
redeem within a time to be settled by the decree of the Circuit Court. 

For his own purposes Brill deposited with Lefmann certain drafts 
issued to his order by a St. Louis bank upon a New York bank, which 
aggregated $5,000. This was a transaction separate and distinct from 
the mortgage loan, and was never intended or accepted as payments 
on account of the mortgage debt. Thèse drafts were deposited by 
Lefmann to his own crédit in his own bank as follows: Februarv 9, 
1901, $1,000; February 11, 1901, $500; February 13, 1901, $1,500; 
ilarch 3, 1901, $3,000— $5,000. It is now insisted that a gênerai 
accounting between the mortgagor and mortgagee shall be had, and 
that anything due to the mortgagor on account of this deposit 
shall go in réduction of this mortgage debt. But the évidence is un- 
disputed that this $5,000 was a fund deposited with the complainant 
subject to call, and that Lefmann merely acted as a banker in the mat- 
ter. Neither is there the slightest évidence of any intention that this 
fund should go in réduction of the mortgage debt. To hâve so treated 
it would hâve defeated the whole purpose of Brill, which was the 
accumulation of à cash fund in Lefmann's hands subject to his call. 

Being a liability arising out of a vi'holly différent transaction, any 
balance due the complainant upon that matter cannot be treated 
as a payment upon the mortgage debt. J. W. Brill, the mortgagor, 
is not a party to this proceeding. If he were, and a personal decree 
was sought against him, it is, of course, conceivable how he might 
rely upon such indebtedness upon this separate matter as a set-ofï. 
But Mrs. Brill is in effect the assignée of his equity of rédemption 
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in the mortgaged property — property appropriated by BrîII as a se- 
curity for a spécifie debt. She lias made no effort to impound any 
indebtedriess of Lefmann to J. W. Brill, and her alimony bill in no 
way referred to any deposit in Lefmann's hands or any debt due 
by Lefmann to her husband. Neither can she be regarded in any sensé 
an assignée of J. W. Brill's claim against Lefmann on account of 
that deposit. When she is allowed to show that the mortgage debt 
has been discharged by payment, she has exercised her utmost right 
under the pleadings in this suit. Aside from this, the évidence shows 
that $3,000 of this deposit was paid over to Brill by Lefmann's check 
of April 4, 1903. There is some doubt about the remaining $2,000 of 
this deposit. Lefmann says it was returned from the proceeds of the 
sale of some land he owned in Mexico. He admits his memory 
is vague upon the subject as to whether this was the précise way of 
settlement, but is positive that the entire mortgage debt is due and 
unpaid, with the exception of the small déduction before mentioned. 
But, however this is, if anything is due Brill on account of this de- 
posit, it is not a crédit upon this mortgage and cannot be used as an 
offset by Mrs. Brill; she having no other position than that of pur- 
chaser of the mortgagor's equity in land mortgaged to secure a spé- 
cifie debt. 

The objection that $3,000 of this deposit was paid by a check made 
and delivered April 4th, but not actually presented for payment by Brill 
until April 16th, was not an effectuai payment, because Lefmann had 
notice of this suit April 12th and might possibly hâve stopped pay- 
ment, has been considered. Lefmann was a nonresident and was 
made a party as such, and notice of the suit was only served upon 
him at Chicago eight days after he had made this payment to Brill 
by his check for $3,000. Without goin,sf into the several answers to 
this objection, it is enough to say that that deposit of $5,000 was an 
absolutely independent transaction, and was in no way impounded 
or mentioned in Mrs. Brill's suit, and that any question of what Lef- 
mann may or may not owe on account thereof is of no importance 
hère, there being no lis pendens which should operate to reduce the 
mortgage debt hère involved. 
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(Circuit Court of Appeals, Eighth Circuit. November 1, 1905.) 

No. 2,155. 

Evidence — Conveyances — ^Deciaeations by Graktoiî. 

In a suit in equity to hâve a deed, absolute on its face, from a mother, 
since deceased, to a ehild, declared to be held in trust for the beneflt of 
certain others of her children, testimony as to statements made by the 
grantor both prior and subséquent to the exécution of the deed respecting 
why and for what purpose the same was made, when not a part of the 
res gest», and not introdueed for the purpose of showing either mental In- 
capacity or duress, held to be inadmissible. 

[Ed. Note.— For cases in point, see vol. 20, Cent Dig. Evidence, §§ 
841, 846, 847.] 
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2. Fbauds, Statute of — Mémorandum: — SurnciENcr. 

Evidence tending to show that the défendant, in a mère matter of book- 
keeping, in a corporation of wliich he was manager and tlie complainant 
a stockholder, had entered a cliarge against the corporation for counsel 
fées paid by the défendant in respect to the property sought to be cbarged 
with such trust, and the fact that at one time the défendant made a writ- 
ten lease of the property, executed by him, with the word "Agent" afflxed, 
without more, liehl not to be a sufflclent mémorandum iu writing to take 
the case out of the opération of the statute of frauds. 

3. Deed— Setting Aside— Fbaud. 

Attacks made by heirs upon deeds from a parent to a favored child, 
not to be encouraged or sustained, except upon the clearest and fullest 
proof. 

[For cases In point, see vol. 16, Cent. Dig. Deeds, § 641.] 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Edwin H. Park, for appellant. 

J. C. Helm (C. H. Haines, on the brief), for appellee. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

PHILIPS, District Judge. In October, 1898, Cordelia E. Bâtes, of 
Denver, Colo., being seised in fee simple of certain real estate sitiîated 
in said city, by two separate deeds of quitclaim, conveyed said lands 
to her son, William E. Bâtes, appellee herein, vesting the absolute title 
in him, for the expressed considération of one dollar and other valu- 
able considérations in hand to her paid. At the time of thèse convey- 
ances her husband, Joseph E. Bâtes, was living. She died on the 9th 
day of September, 1900, and her husband died on the 23d day of the 
same month. They left surviving them four children — the appellant, 
Mary E. Kennedy, the appellee, William E. Bâtes, Benjamin F. Bâtes, 
and Joseph C. Bâtes — ail of whom had attained their majority. A 
few years prior to bis death the said Joseph Ë. Bâtes conveyed ail of 
bis real estate to the three children, the said William, Benjamin, and 
Mary, making no provision for the son Joseph, who seems to hâve 
been a wayward and profligate man, and therefore was under the dis- 
pleasure of bis father. The last few years of bis life the father was a 
comparative invalid, and his business aiïairs, as well as bis person, were 
looked after and cared for to a considérable extent by the appellee, 
who also attended principally to the business affairs of the mother. 
In taking care of said real estate of the mother, and making provision 
for her, she having been ill for a year or so prior to said conveyances, 
debts were incurred which were secured by mortgages on said lands 
to the extent of about $10,000, leaving tbe value of the equity ap- 
proximately at $25,000 or $30,000. On the notes representing said in- 
cumbrances the appellee was indorser. 

In September, 1902, the said Mary E. Kennedy instituted this suit 
in equity against said William E. Bâtes, alleging, in substance, that 
it was weîl known and understood by the défendant that by said deeds 
the said mother was parting with the légal title to the property for 
xio real value, and that she was influenced to make said conveyances 
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by her willingness and désire to enable the défendant to procure for 
her ready money by mortgaging said property "and by way of ad- 
vances upon the crédit of said real estate," that "except to parties 
who would hold the lands in said deeds described in trust for her she 
would not hâve been induced to part with tlie same at ail, that said 
conveyances were made only for the purposes aforesaid, and that 
said défendant should at ail times hold the property in said deeds 
described in trust for said Cordelia E. Bâtes and her heirs." The bill 
allèges that the complainant had at various times contributed to the 
expenses of maintaining said property, which she believed was held in 
trust in part for her benefit ; that the défendant, at the time of making 
the conveyances, for the purpose of obtaining the légal title to said 
lands, agreed with and promised said Cordelia E. Bâtes to hold said 
lands only for the purpose above set forth and in trust for the bene- 
fit of said Cordelia E. Bâtes and her heirs at law ; that the défendant, 
William E. Bâtes, intends to cheat and defraud the complainant out of 
her interest in said lands, and has refused to exécute any déclaration 
of trust thereon ; that he induced said Cordelia E. Bâtes to make the 
deed with the intent to defraud the complainant out of her interest 
in said lands; that he was at the time of making the deeds the confi- 
dential agent of the mother, and was intrusted with the management 
of her affairs and estate, and handled her moneys and income; that 
she reposed great confidence in him, and he wielded a large influence 
over her action. The prayer of the bill is that the défendant be de- 
creed to exécute and record a déclaration of trust, setting forth the 
true estate and title which he holds to the lands, and that he render 
an account for rents and income of said premises. The answer makes 
déniai of ail the material allégations of the bill in respect of the 
charges forming a predicate for subjecting the title in the hands of 
appellee to any trust in favor of appellant, and alleging other matters 
not material to the questions of law and fact to be decided. On the 
pleadings and proofs the Circuit Court dismissed the bill. 

The évidence on behalf of appellant, aside from some extraneous, 
incidental matters referred to hereafter, consista chiefly of her own dép- 
osition, in which she makes many statements which are mère con- 
clusions drawn in her own mind, without any spécification of facts 
on which they were based, so as to enable the court to détermine 
whether or not her déductions were warranted. She did not dépose 
to having heard any conversation between her mother and the appellee. 
either before or after the exécution of the deeds of conveyance. Much 
of her testimony was directed to an attempt to show that appellee was 
not a compétent business man ; that he had proven to be a failure in 
money-making, and had not successfully managed the afifairs of his 
father or his mother ; but by mismanagement had constantly increased 
rather than decreased the indebtedness upon the property. She testi- 
fied respecting statements made to her by her mother after the exé- 
cution of the deeds in question, tending to show that the mother made 
them the better to enable the appellee to raise money on the property, 
and that she intended that William should hold the property for the 
benefit of ail the children. On the other hand, the testimony on behalf 
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of the appellee tended to show that at the time of the exécution of 
the deeds the mother was in full possession of her mental faculties and 
was physically well; that she was a sensible woman, compétent to 
manage her own affairs; that appellee was her favorite child, who 
had been devoted to his mother, had remained with or about her, 
caring for her; that the mother had frequently expressed herself as 
displeased with the conduct and deportment of the appellant ; and the 
conveyances to the son were in conformity with her frequently ex- 
pressed intention. In réfutation of the contention that the title to the 
land was placed in appellee for the purpose of enabling him the better 
to or more easily raise money on its security in order to meet her 
necessities, and the like, it was shown that at the time the mother had 
other funds for her immédiate support, arising from the sale of some 
other property owned by her, and that the additional mortgages were 
not placed on the property by appellee until a year and a half after 
the conveyances to him, when it was mortgaged to secure two notes 
of dififerent dates of $5,000 each, which money the appellee claims 
in his testimony was to meet the antécédent incumbrances on the 
property for which he stood as indorser. 

Ail the évidence touching the déclarations of the mother before 
and after the exécution of the conveyances in question was incompé- 
tent. Aside from the well-known rule of law that a grantor cannot 
by any act or déclaration subséquent to the making of the deed im- 
press or afïect the title conveyed by him, such statements as to this 
appellee were mère hearsay. In tlie leading case of Throckmorton 
v. Holt, 180 U. S. 552, 21 Sup. Ct. 474, 45 L. Ed. 663, it was held that 
déclarations, whether oral or written, made by a testator, either before 
or after the making of the testament, are not admissible as évidence 
in favor of or against the validity of the will, unless made so near to 
the act in point of time as to become a part of the res gestcC; and 
this is limited to the issue as to the testamentary capacity of the tes- 
tator, or under an issue of undue influence to show the state of mind 
under which the testator at the time ucted, as to its freedom. It was 
held that the reasons for excluding such statements after the exécu- 
tion of the instrument are just as potent as when made prior thereto. 
Such déclarations, when admitted, are solely to show the state of the 
aflfections of the deceased, or rather his mental capacity or state of 
mind, when that is the subject of inquiry. But when such is not the 
matter in issue, and the déclarations are not a part of the res gestae, 
they stand as unsworn statements, and are mère hearsay. "Whether 
the utterances are true or false cannot be determined from their mère 
statement, and they are without value as proof of their truth, whether 
made by the sane or insane, because they are in either case unsworn 
déclarations." The same rule, by a parity of reasoning, should apply 
as well to conveyances by deed as by will. No issue is presented 
in this bill as to the mental capacity of Mrs. Bâtes at the time of 
making the deeds in question to make an intelligent disposition of her 
property, nor is there any sufficient allégation of undue influence 
exerted over her so as to destroy or subvert her freedom of action; 
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and, if there had been, there is no évidence in this record sufficient to 
support it. 

Eliminating from the case presented by the complainant ail this 
testimon)' respecting statements claimed to hâve been made by the 
niother both before and after the exécution of the deeds, the only frag- 
ment of évidence left, relied upon by her counsel as a basis of support 
for a constructive trust, is the contention that after the exécution of 
the deeds the appellee dealt with the property as if he held it as a 
part of the common estate of the heirs at law of Mrs. Bâtes. Recog- 
nizing, as her learned counsel must, the necessity of going further 
to meet the positive mandate of the statute of frauds, which requires 
that there shall be some written mémorandum evidencing the création 
of the charge upon the title vested in the appellee to impress it with 
a resulting trust in favor of the complainant, he seeks to find this 
évidence in the account book kept by appellee as the président of the 
Bâtes Investment Company. The évidence shows that at the time of 
the conveyance of the real estate by the father to the three children, it 
was incumbered by mortgages, and for its better management and 
préservation the three children organized a corporation known as 
the Bâtes Investment Company, and vested the title to the real estate 
conveyed by the fatlier in said corporation, the stock of which was 
equally divided between the three incorporators, who composed its 
board of directors; the appellee acting as its président and principal 
manager, and Benjamin Bâtes acting as its secretary. It further ap- 
pears that some time after the conveyances in question by the mother 
to appellee a sale of the real estate thereby conveyed was attempted to 
be made by him for what was called an "Auditorium Building" ; that 
for professional services of Judge Helm, as counsel for appellee in and 
about that negotiation, there were entries of charges as debts upon 
the book of the Bâtes Investment Company as foUows : 

November, 1900, .Tosepb C. Helm ?100 00 

December, 3000, Josepb 0. Helm 12r> 00 

February, 1901, Joseph C. Uelm 50 00 

June, 1901, Joseph C. Ilelra 100 00 

The appellee explains this in his testimony by stating that he did 
not keep separate books for private business and that of the corpora- 
tion, but entered everything in the corporation book in chronological 
order, having the entries so marked that he could distinguish private 
and corporate accounts. This sporadic incident, of entering a charge 
in the corporation book, without more, under the most eager dispo- 
sition of a chancellor to seize upon any written mémorandum to find 
the existence of a constructive trust, to thwart the effort of a dis- 
honest man taking shelter under the statute of frauds contrary to 
good conscience, finds no support in any recognized adjudication as 
sufficient to take this case out of the opération of the statute. It is 
claimed by the appellant that her stock in said investment company 
was taxed to raise money for the benefit of the lands conveyed by 
the mother to the appellee. The évidence to support this is wholly in- 
sufficient. 
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The other incident relied upon by appellant is a lease made by 
appellee in November, 1899, of the property in question to the Gallup 
Floral & Seed Company, executed by him as "W. E. Bâtes, Agent." 
Tliere was no explanation as to why the lessor was so de; -'gnated, 
which may be accounted for by the fact that, over the objection of 
appellee's counsel, this instrument was not put in évidence in chief 
before the master, as it should hâve been, but was presented to and 
filed by the master as an exliibit at the close oî her évidence in re- 
buttal, and after the appellee had testified on his behalf. But, waiving 
any technical objection to the time and manner of the introduction 
of this paper, there is nothing on its face to indicate that the appellant 
or other heir of IVIrs. Bâtes was principal under or for whom the 
appellee thus contracted. For aught the court knows, there was some 
reason sufficient in his mind for so executing the lease entirely inde- 
pendent of a thought or purpose that he was recognizing any trust 
relation to said property for the benefit of the complainant. Certainly, 
without more, it does not come up to the requirement of a written 
mémorandum within the meaning of the statute of frauds. 

The allégations of the bill itself are hardly sufficient to disclose a 
trust ex maleficio or ex delicto; that by fraud, misrepresentation, con- 
cealment, undue influence, or taking advantage of one's weakness or 
necessities, the grantee had obtained the légal title to the property, 
which renders it unconscionable to retain and enjoy the bénéficiai 
interest, so as to invite the interposition of equity to impress the 
title with a constructive trust in favor of the intended beneficiary. 
And, even had the bill so charged, there is an utter failure of évidence 
to support it. It may be that Mrs. Bâtes entertained the expectation 
that this son, to whom she deeded her property, would provide and 
care for her during the remuant of her life. If so, the évidence tends 
to show that he met this expectation. The jus disponendi inheres 
in the ownership of property. Mrs. Bâtes had the right to give her 
real estate to any one of her children — to sélect the object of her 
benefaction. So far from the law imputing any suspicion or attach- 
ing any burden to the title conveyed in favor of the other children, 
a conveyance from a parent to a child is founded upon a meritorious 
considération, and créâtes a presumption of a preferment in the na- 
ture of a settlement on the child. Moore v. Pierson, 6 lowa, 270, 
71 Am. Dec. 409 ; Hanson v. Buckner's Devisees, 34 Ky. 251, 29 Am. 
Dec. 401; Frazer v. Western, 1 Barb. Ch. 232; Hill on Trusts, 170; 
1 Perry on Trusts, § 164. This complainant is in no position to con- 
trovert this wholesome rule of law. She herself was the beneficiary 
of a like deed from her father, which conveyed the property that v;ent 
into the Bâtes Investment Company, whereby her father selected her, 
William, and Benjamin Bâtes as the spécial objects of his benefac- 
tion, to the exclusion of his son Joseph Bâtes, whom he regarded as 
unworthy of bestowment. 

The constant efforts of disinherited children to break in upon the 
exercise of the jus disponendi of the parent of his own property, 
to impress it with a constructive trust, or to vacate his deed on the 
ground of possible undue influence, and the like, invite the application 
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of the pronouncement of Mr. Justice Brewer in Beyer v. Le Fevre, 18G 
U. S. 125, 126, 22 Sup. et. 765, 46 L. Ed. lOSO, uttered in respect 
of testamentary dispositions of property : 

"One who is familiar with the volume of litigation wliich Is now flooding 
the courts eannot l'ail to be attracted by the tact that actions to set aside 
wills are of fréquent occurrence. In such actions the testator eannot be heard, 
and very triflius uiatters are often pressed upon the atter.tiou of the court 
or jury as évidence of want of mental capacity or of the existence of undue 
influence. Whatever rule may obtain elsewbere we wish it distinetly under- 
stood to be the rule of the fédéral courts that the will of a person found to be 
possessed of a sound mind and memory is not to be set aside on évidence 
tendiiig to show oiily a possiliility or suspicion of undue influence. Tlie ex- 
pressed intentions of the testator should not be thwarted without clear reason 
therefor." 

The decree of the Circuit Court dismissing the bill for want of equity 
is affirmed. 



BTIRTON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit February 19, 1906.) 

No. 2,181, 

1. PosT Office— Deposit of Obsoene Matteb in Mail— Indictment— Duplici- 

ÏT. 

A eount for mailing a single copy of a circular declared by Rev. St § 
S893 [U. S. Comp. St. 1901, p. 2658], to be nonmailable, is not double 
merely because it allèges two reasons why the circular was nonmailable. 
viz., that it gave information where an obscène booli might be obtained 
and was in Itself obscène. 

2. S.4lMe— Allégation op Scienter— Motion in Arkest of Jttdgment. 

An indictment charging the défendant with "willfuUy, unlawfully, 
vcrongfuUy, and knowingly" mailing an obscène circular giving informa- 
tion where an obscène booli might be obtained, the sufficiency of which is 
not questioned before verdict, Is, upon motion in arrest of judgmeut, to 
be taljen as meaning that the circular was mailed with knowledge of its 
contents and of the contents of the book respecting which It gave in- 
formation. 

3. Criminal Law — Request at Conclusion of Goveenment's Evidence fob 

DiRRCTED Verdict of Not Guilty — Waiver. 

Where at the conclusion of the government's évidence a défendant re- 
quests the court to direct a verdict of not guilty, but instead of standing 
upon the request and his exception to its déniai produces évidence in his 
défense, he waives ail right to insist that the verdict should be rested 
solely upon the évidence produced by the government. 

4. PosT Office — "Causing" Obscène Matter to be Deposited in the Mail — 

Responsibility of One Partner for Act of Anothee. 

Where, in the exécution of their joint enterprise, one partner deposits 
a nonmailable circular in the mail by the authorization of another, 
or with his knowledge and acquiescence, the latter causes the circular to 
be so deposited within the meaning of Rev. St § 3893 [U. S. Comp. St 
1901, p. 2658.] 

5. Same — Obscène Matteb — Test of Obscenity. 

Where the acts described and the ideas conveyed in a book are calculat- 
ed to déprave tbe morals of the reader by exciting sensual desires and 
llbidinous thoughts. the book is obscène, under Rev. St. § 3893 [U. S. 
Comp. St 1901, p. 2658] ; and it is immaterlal that the information con- 
veyed is accurate and scientific and tends to prevent disease and other 
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llls resultlng from exlsting Ignorance upon the toples dlscussed, that as 
a whole tbe book is calculated to be of value to the médical practitioner 
and to men and women in the marriage relation, that its publication was 
approved by several physicians, and that somé portions of It are extraets 
from standard médical works. 

6. Same — Defendant's Belief. 

The Inqulry under Eev. St. § 3893 [U. S. Comp. St. 1901. p. 2658], is 
whether or net the circular or book charged to hâve been obscène was In 
fact of that character, and if it was, and the défendant knew its contents 
at the time of the act charged, it is immaterial that he hiniself did not 
regard it as of that character. Everyoue who uses the mail for distributing 
clrculars or advertising books must take notice of what is obscène. 

7. Same — Not Necessaey that Entiee Book be Considered. 

Whether or not a book is obscène, under Eev. St. § 3893 [TT. S. Comp. 
St. 1901, p. 2658], is to be determined upon a considération of such parts 
of it as are claimed to be of that character, together with so mueh of the 
context as may be necessary to a proper understanding of them, but not 
necessarily upon an inspection of the entire book and with référence to 
ail of its contents. 
(Syllabus by the Court.) 

In Error to the District Court of the United States for the District 
of Alinnesota. 

Charles W. Somerby and Victor Welch (Fred V. Brown, on the 
brief ) , for plaintifïs in error. 

Charles C. Houpt, U. S. Atty., and Paul A. Ewert, Asst. U. S. 
Atty. 

Before VAN DEVANTER, Circuit Judge, and CARLAND and 
POLLOCK, District Judges. 

VAN DEVANTER, Circuit Judge, This is a writ of error to re- 
view the conviction of Olly D. Burton and Charles W. Malchow un- 
der section 3893 of the Revised Statutes [U. S. Comp. St. 1901, p. 
2658] for knowingly depositing and caiising to be deposited in the 
postoffice at Minneapolis, for mailing and delivery, a printed circular 
declared by that section to be nonmailable. The indictment contained 
two counts, which differed only in respect of the name and address of 
the person to whom the circular was mailed. The first count, omitting 
the title and title page of the book therein named, the name and ad- 
dress of the person to whom the circular was mailed, and the title page 
of the circular, ail of which are fully set forth, is as follows : 

"The grand jurors of the United States of America within and for said dis- 
trict and division, in the name and by the authority of the said United 
States of America, upon thelr op.ths présent, that heretofore, to wit, on the lôth 
day of August, A. D. 1904, at the city of Minneapolis, in the county of Hen- 
nepin. In the state and district of Minnesota, and within the jurlsdiction of 
this court, Olly D. Burton and Charles W. Malchow, both late of said district, 
and each of them, did tben and there willfully, unlawfully, wrongfuUy, and 
knowingly deposit and cause to be deposited for mailing and delivery at the 
post ofliee of the said Uuited States at said city of Minneapolis, Minnesota, a 
certain printed pamphlet, circular, and notice giving information dlrectly 
where, how, and of whom and by what means a certain obscène, lewd, and 
lascivious book of an indécent character, entitled • * * may be obtained 
and procured, and which said obscène, lewd, and lascivious book of an indé- 
cent character contained on the third page of said book the following ; * • * 
and which said book contained 308 pages of certain obscène, lewd, las- 
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civious, and indécent matter In print, of too great lengtli and of too indécent 
cliaracter to be here set forth In full, wiaich said printed pamphlet, circular, 
and notice so deposited and caused to be deposited for mailing and deliverj- 
by the said Olly D. Burton and Charles W. Malchow, and each of them, as 
aforesaid, was then and there inclosed in an envelope, postage prepnid there- 
on, which said envelope contained said priuted pamphlet, circular, and notice 
as aforesaid and was addressed as follows ; » • * and which said printed 
pamphlet, circular, and notice then and there contained in said envelope 
contained on the first page of said printed pamphlet, circular, and notice the 
following : * * * and which said printed pamphlet, circular, and notice 
then and there contained 20 pages of certain obscène, lewd, lascivious, and In- 
décent matter in print of too great length and of too indécent character to be 
here set forth in full, which is agaiust the peace and dignity of the United 
States and contrary to the form of the statute In such case made and pro- 
vided." 

The défendants, conceiving that each count charged two distinct 
offenses, because the printed circular was alleged to give information 
as to where, how, of whom, and by what means an obscène book 
might be obtained, and to contain in itself obscène matter, moved that 
the prosecutor be required to elect upon which of the two charges he 
would proceed. The motion was denicd, and this is assigned as 
error. The ruUng was right. Whether the circular contained one 
or both of the matters alleged, it was nonmailable under section 3893 
of the Reyised Statutes, the latter portion of which provides for the 
punishment of "any person who shall knowingly deposit, or cause to 
be deposited, for mailing or delivery, anything declared by this sec- 
tion to be nonmailable." The act charged in each count was the mailing 
of a single copy of the circular, and that constituted but one offense. 

After they were found guilty by the jury the défendants moved 
in arrest of judgment upon the ground that the indictment did not 
directly allège that they knew the nonmailable character of the circu- 
lar when it was deposited in the post office, and complaint is made of 
the déniai of the motion. This ruling was also right. The sufnciency 
of the indictment was not questioned until after the verdict, and then 
the words "willfully, unlawfully, wrongfully, and knowingly," used 
to describe the act charged, were to be taken in their broadest sensé; 
that is, as applying to ail that was expressed in respect of that act, and 
therefore as imputing to the défendants knowledge of the contents of 
the circular and of the book therein advertised. Rosen v. United 
States, 161 U. S. 29, 16 Sup. Ct. 434, 40 L. Ed. 606 ; Price v. United 
States, 165 U. S. 311, 17 Sup. Ct. 366, 41 L. Ed. 727; United States v. 
Chase (C. C.) 27 Fed. 807; United States v. Clark (C. C.) 37 Fed. 
106; United States v. Nathan (D. C.) 61 Fed. 936. 

At the conclusion of the évidence for the prosecution the défendant 
Malchow requested the court to instruct the jury to return a verdict 
of not guilty as to him, on the ground that no évidence had been pro- 
duced Vv'hich tended to show that he was in any way responsible for 
the mailing of the circular. The request was denied, and he now seeks 
to press an exception taken to that ruling. But as he did not stand 
upon his request and exception, but proceeded to offer évidence in 
his défense, he waived ail right to insist that the verdict should be 
rested solely upon the évidence produced by the prosecution. This 
rule is uniformly applied in civil cases. Accident Ins. Ce. v. Crandal, 
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120 U. S. oSr, 530, 7 Sup. Ct. 685, 30 L. Ed. 740; Robertson v. Perk- 
ins, 120 U. S. 233, 236, 9 Sup. Ct. 279, 32 L. Ed. 686; Runkie v. Burn- 
ham, 153 U. S. 216, 222, 14 Sup. Ct 837, 38 h- Ed. 694; Hansen v. 
Boyd, 161 U. S. 397, 403, 16 Sup. Ct. 571, 40 L. Ed. 746; Chicago 
Great Western Ry. Co. v. Healy, 30 C. C. A. 11, 86 Fed. 245_. And no 
reason is perceived why it is net equally applicable to criminal cases. 

When the production of évidence was finally concluded Malchow's 
request for a directed verdict was renewed, and was again denied; 
and, errer being assigned upon this ruling, it becomes necessary to 
consider whether or not there was such évidence of responsibility on 
his part for the mailing of the circular as justified the submission of 
that matter to the jury. But the question must be determined upon a 
considération of ail the évidence, and not merely of that produced 
by the prosecution. It was shown that the two copies of the circular 
described in the indictment were deposited in the post office by the de- 
fendant Burton, that Malchow was the author of the book advertised 
in the circular, and that the book was published and was being ad- 
vertised and sold under the following written agreement between the 
défendants : . _ , 

"This agreement, made and entered Into thls 12th day of Mareh, 1904, be- 
tween C. W. Malchow, party of the flrst part, and O. D. Burton, party of the 
second part, both of the city of Minneapolis, in the state of Minnesota, wit- 
nesseth : That said parties, for the purpose of procuring the printing, and 
publishing and sale of a book written by said party of the flrst part, known 
as [the title will be omitted]. In considération of a mutual covenant and 
agreement of each other hereby enter into the following agreement In référ- 
ence to the same, to wit: 

"I. It is mutually agreed that this agreement shall be limited to the printing, 
publication, and sale of one édition of said book of the minimum number of 
3,000 copies. 

"II. It is mutually agreed that the party of the flrst part shall furnish the 
manuscript for the said book and shall read and correct the proofs of the 
same. 

"III. The party of the second part agrées to pay for the cost of printing 
and binding said book and of ail material and labor used in said printing and 
binding at a cost to himself not exceeding $2,000. Said party of the second 
part agrées that the quality of paper and binding and the typographical work 
of the publication shall be of hlgh grade, and further agrées that the party 
of the lirst part shall not assume nor be liable for any of the expenses in 
connection with the printing of said book. 

"IV. It is mutually agreed that when the édition is printed and ready for 
sale, that both parties shall become joint and equal owners of the said édi- 
tion, the plates and copyright thereof. 

"V. It is further mutually agreed that the said party of the second part 
shall eanvass said book, procure subscriptions of same, shall sell and deliver 
same, make ail collections and generally do ail things necessary to be done 
for the publication and sale of said book. Said party of the second part 
shall dévote his Individual time to said work as soon as the books are ready 
for sale and untll the édition is exhausted. 

"VI. It Is agreed that expenses attendant upon said publication of said 
book including ail printing of circulars, prospectus, advertisements, postage 
and other incidental work and disbursements necessarily incurred in the pub- 
lication of said book, such as may hereafter be agreed upon by the parties 
hereto, shall be pald out of the proceeds of the sale of said book ; but Personal 
expenses of the party of the second part shall not be paid out of the proceeds 
of the sale. After said expenses enumerated above attendant upon the publi- 
cation, hâve been deducted, the balance shall be divided equally, an accounting 
being made upon the first of every month by the parties hereto. 
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"VU. If elther party hereto shall fail for a reasonable time after the éxe- 
cution of thls agreement to fulfiU any of the material terms thereof, this 
contract may be dissolved upon ten days' notice by eitlier party to the other 
and an accounting will thereupon be had between the parties ; and if at tbe 
time of the dissolution of the contract, the manuscript shall not hâve been 
printed, it shall be returned to the said party of the flrst part." 

Two witnesses testified that the défendants had spoken of their re- 
lation under this agreement as that of partners under the name of 
"The * » * Company," which was the name of the pubUshers as 
stated in the book and of the sellers as stated in the circular. The 
book was copyrighted by them in that name. It was also shown 
that the défendants, one of whom was a pubhsher and the other a doc- 
tor, resided in MinneapoHs, where the business of advertising and 
seUing the book was carried on ; that Burton had prepared two cir- 
culars advertising the book which were snbstantially alike; that he be- 
gan distributing 25,000 copies of the first circular through the mail 
about the middle of May, 1904; that in the early part of July follow- 
ing, the first circular being exhausted by that means of distribution, 
he began distributing through the mail 65,000 copies of the second cir- 
cular, which is the one referred to in the indictment; and that at the 
time of the acts of mailing charged in the indictment, August 15, 1904, 
the sales of the book amounted to somethins; near 3,000 copies. 

In answering direct questions on the subject both défendants testi- 
fied that Malchow had absolutely nothing to do with the mailing of 
the circulars mentioned in the indictment or with the mailing of 
any circulars concerning the book, but this was not ail of the testi- 
mony given by them in that connection. Burton, after stating that 
the names of persons to whom the circulars were addressed were pro- 
cured from directories, testified: 

"Q. What directories? A. The physicians' list we used more extensively 
than anything else. * * * Q. What other lists, If any, did you use? A. 
We used a list of attorueys and a list of banliers." 

.A.nd again: 

"Q. What does Exhibit 4 contain? A. It contains a list of subscribers to 
whom we mailed boolis." 

He further testified: 

"Q. He [Malcliow] knew you were mailing thèse circulars? A. Perhaps 
he knew it ; yes." 

And Malchow testified, his testimony beinç given October 15, 1904: 

"Q. Did you know, doctor, that the mails were being used to aavertise and 
distribute this book? A. At what time do you mean? Q. At any time. A. 
Tes ; lately I knew they were, but I did not know it in the beginning. I didn't 
know how the business was being conducted. That was not my part of the 
business. I paid no attention to it. Q. Did you know of the préparation of 
this circular, of the printing of this circular? A. I don't understand what 
you mean. Q. Did you ever see this circular that is in évidence? A. Tes, 
sir. Q. Did you see thèse circulars about tlie time they were printed? A. 
Afterwards I did. Yes, sir ; about that time. Q. When did you flrst see thèse 
circulars? A. I can't say when I flrst saw them, some tima after they were 
printed, I présume. Q. Soon after they were printed? A. Ves, sir. Q. You 
knew thèse circulars were being printed for the purpose of advertising this 
bookl A. ïes, sir." 
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We think the évidence and the inferences which might be reason- 
ably drawn from it required that the question of Malchow's responsi- 
bility for the mailing of the circular be submitted to the jury. It was 
not essential that he sliould hâve directiy participated in the act of 
maiHng, for, if he caused it to be done, he v/as within the terms of 
the statute; and in légal contemplation he did cause it to be done, if 
by his authorization, or with his knowledge and acquiescence, it was 
done by Burton in the exécution of their joint enterprise. The writ- 
ten agreement made the défendants partners in the publication, adver- 
tisement, and sale of the book. Ward v. Thompson, 32 How. 330, 
334, 16 L. Ed. 349; Berthold v. Goldsmith, 34 How. 536, 541, 16 L. 
Ed. 762 ; Meehan v. Valentine, 145 U. S. 611, 618, 12 Sup. Ct. 972, 
36 Iv. Ed. 835. And while this would not make Malchow criminally 
responsible for ail that was done by Burton, it does hâve an important 
bearing upon whether or not Burton was acting upon Maîchow's 
authorization or with his knowledge and acquiescence. The agree- 
ment contains in the sixth paragraph a provision respecting postage 
which makes it plain that the parties contemplated the use of the mail 
in some manner. The provision is somewhat indefinite, but the ex- 
press mention of the item of postage tends to show that it was expect- 
ed to be of some moment, and the connection in which it is mentioned 
tends to show that it was contemplated the book would be advertised, 
and subscriptions therefor solicited, by means of circulars distributed 
through the mail. What was done by the parties while they were 
engaged in executing the agreement also tends to shed Hght upon 
what they contemplated when it was made. The circulars were actual- 
ly distributed through the mail. Their distribution by that means be- 
gan shortly after the iirst circular was prepared, and was actively con- 
tinued to at least the time of the acts charged in the indictment. Of 
a matter which so closely affected the sale of the book and the revenue 
which Malchow would receive therefrom, it could not lightlv be as- 
sumed that he was ignorant, particularly considering the stipulation 
for a monthly accounting of the expenses and receipts of the busi- 
ness and his opportunities for knowing what was being done. Then 
the testimony of both Burton and Malchow respecting the latter's 
knowledge of what was done, although somewhat indefinite, showed 
that at some time he knew the circulars were being sent through the 
mail, and there was no suggestion that this met with any opposition 
on his part. Upon the whole we think it is not an unreasonable con- 
clusion from the évidence that the défendants contemplated, when en- 
tering into their partnership agreement, that the mail would be used 
in advertising the book, and that what was actually done bv Burton 
in that connection was done with the knowledge and acquiescence of 
Malchow. In this view of the évidence the request for a directed ver- 
dict was properly denied. 

The défendants insisted that the book was not obscène, and to sus- 
tain that contention sought to show that the contents consisted of 
accurate and scientific information on the topics discussed; that ig- 
norance upon thèse topics is quite gênerai; that this ignorance fre- 
quently leads to disease, physical infirmity, unhappiness and misery, 
which the information given in the book would tend to prevent; 
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that as a whole the book :s calculated to be of value to the médical 
practitioner and to men and women in the marriage relation ; that prior 
to its publication the manuscript was submitted to several physicians, 
who approved its publication; and that some portions of the text are 
extracts from standard médical works. AU of this was excluded, and, 
we think, properly so. The book itself was in évidence. It was not 
a communication from a doctor to his patient, nor a work designed for 
the use of médical practitioners only. There was no dispute as to its 
contents, nor was there any difficulty in understanding the acts de- 
scribed and the ideas conveyed. If thèse wcre calculated to déprave 
the morals of the reader by exciting sensual desires and libidinous 
thoughts, the book was obscène, even though each of the matters 
sought to be shown was true. United States v. Bennett, 16 Blatchf. 
338, Fed. Cas. No. 14,571; United States v. Clarke (D. C.) 38 Fed. 
500, s. c. 38 Fed. 73S; United States v. Harmon (D. C.) 45 Fed. 414, 
422. The évidence was therefore immaterial. It may be that the 
court upon an inspection of the book should hâve pronounced it ob- 
scène as a matter of law. Rosen v. United States, 161 U. S. 29, 42, 
16 Sup. Ct. 434, 40 L. Ed. 606 ; Swearingen v. United States, 161 U. 
S. 446, 450, 16 Sup. Ct. 562, 40 L. Ed. 765. But it is not necessary 
to détermine that question. 

While it is charged in the indictment that the circular itself was ob- 
scène, that feature of the indictment was practically ignored at the 
trial, and in the instructions to the jury, and therefore need not be con- 
sidered now. As proof that they acted in good faith and in the honest 
belief that the circulars were mailable, the défendants sought to in- 
troduce in évidence two letters written before any circulars were 
mailed. The first was written by Burton to the Post Office Depart- 
ment. In addition to inclosing one of the circulars, it declared the 
book would be scientific and not obscène, stated the purpose to dis- 
tribute the circular through the mail, and especially among "what 
might be termed society and club women," expressed fear lest "some 
religious or purity crank" might consider it nonmailable, and inquired 
whether it was mailable. The second letter was an answer by the 
Post Office Department to the first, and merely suggested the propriety 
of Consulting paragraph 497 of the postal laws and régulations on file 
at the Minneapolis post office, which sets forth section 3893 of the Re- 
vised Statutes. Complaint is made of the exclusion of thèse letters. 
The claim of good faith and honest belief could hâve been made witb 
better grâce if a copy of the book had been transmitted with the let- 
ter of inquiry, and if upon receipt of the answer the designated para- 
graph of the postal laws and régulations had been consulted. Neither 
of thèse things is claimed to hâve been donc. But for another reason 
the claim of good faith and honest belief is unavailing. As was said 
in Rosen v. United States, 161 U. S. 29, 41, 16 Sup.'Ct. 434, 438, 40 
L. Ed. 606: 

"The inquiry under the statute is whether th? piiper chargea to hâve been 
obscène, lewd, and iascivious was in fact of that character, and if it was of 
that character and was deposited in the mail by one who Ijnew or had notice 
at the tiine of its contents, the offense is complète, although the défendant 
himself did not regard the paper as one that the statute forbade to be carried 
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in tho mails. Congress did not intend that the question as to tlie character 
of the papers should dépend upon ttie opinion or belief of tlie person wlio, witli 
Isnowledge or notice of its contents, assumed tlie responsibility of putting it 
in thie mails of the United States. The evlls that Congress sought to romedy 
would continue and increase in volume if the belief of the accused as to wliat 
was obscène, lewd, and lascivious was recoguized as the test for determining 
whether the statute had been violated. Every one who uses the mails of the 
United States for carrying papers or publications must take notice of vvhat, 
in this enlightened âge, Is meant by decency, purity, and chastity in social 
life, and what must be deemed obscène, lewd, and lascivious." 

There was no error in the exclusion of tlie letters or of other évi- 
dence offered for the same purpose. 

The défendants requested the court to charge the jury that the 
character of the book should not be judged by any extract or extracts 
therefrom, but upon an inspection of the whole book and with référ- 
ence to ail of its contents. The instruction was refused, and this is 
assigned as error. Of course, the character of the book was not to 
be judged by any brief extracts therefrom, the proper understanding 
of which depended upon their being taken in connection with the con- 
text; nor was it necessary to consider more of the context than was 
essential to a proper understanding of what was claimed to be obscène. 
United States v. Bennett, 16 Blatchf. 338, Fed. Cas. No. 14,571. The 
book comprised over 300 pages. It was not claimed to be obscène 
throughout. The portions deemed to be of that character were read 
to the jury by the prosecution, and other portions deemed essential to 
a proper understanding of what was read by the prosecution were read 
to the jury by the défendants. Thus much of the book was practically 
and properly eliminated from considération. In this situation to hâve 
given the instruction requested would not only hâve tended to con- 
fuse the jury, but also to impress them with the mistaken idea that the 
book was not obscène unless its entire contents were of that character. 
The instruction was properly refused. 

Other questions were discussed by counsel, but they hâve been 
found to relate to rulings which were acquiesced in because not ex- 
cepted to at the time (Rodriguez v. United States, 198 U. S. 156, 165, 
25 Sup. Ct. 617, 49 L. Ed. 994), or which were so plainly right as to 
require no separate notice. 

No error is disclosed by the record, and the judgment is affirmed. 



THE ADMIRAL SCHLEÏ. THE CHARLES F. MATEE. 

CONSOLIDATION COAL CO. V. AMERICAN MAIL S. S. CO. (two cases). 

(Circuit Court of Appeals, First Circuit. October 14, 1905. On Rebearing, 

December 7, 1905.) 

Nos. 513, 514. 

Collision — Steameb in Fog. 

Former opinion, holding each of two steamers In fault for a collision 
In a fog outside Boston Harbor, affirmed on rebearing. 

[Ed. Note. — Collision rules as to speed of steam vessels In fog, see note 
to The Niagara, 28 C. C. A. 532.] 
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On pétition for rehearing. Rehearing granted, and judgment af- 
firmed. 

For former opinion, see 131 Fed. 433. 

Edward S. Dodge and J. Walter Lord, for appellant. 
Eugène P. Carver and Wilhelmus Mynderse (Edward E. Blodgett, 
on the brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PER CURIAM. In thèse cases we passed down an opinion and 
a judgment on July 6, 1904, affirming the decree of the District Court 
which was to the effect that both vessels were in fault, and which 
ordered a conséquent division of damages. That opinion states the 
facts sufficiently. The Charles F. Mayer has now filed a pétition 
for rehearing. The most material proposition of the pétition is that 
we "misunderstood the position, or locality of the collision." The cap- 
tain of the Charles F. Mayer testified that it was about "a mile to 
the westward of Boston Lightship," and Capt. Butman that it was 
about "a mile and a half to the eastward of Thieves Ledge Buoy." 
As stated in our opinion, we intended to dispose of the case on facts 
admitted by the Charles F. Mayer or shown by officiai publications, 
or commonly known. As there was no dispute in regard to the testi- 
mony of the captains in this particular, we adopted the natural resuit 
of the two statements, and located the collision east of Thieves Ledge 
Buoy and west of Boston Lightship, using the terms "east" and "west" 
in tiie way they are ordinarily used, and therefore, of course, not 
intending to insist that the points of the compass were either "due 
east" or "due west." We therefore did not hesitate to assume that 
the point of collision was as thus stated. 

This, however, related particularly to the location of the point of 
collision with référence to an east and west line. It did not assume 
to relate, and did not relate, to its location with référence to a north 
and south line. As, however, there was no contention that the Schley 
had taken a course northerly of the course admitted by the captain 
of the Charles F. Mayer to be the usual course of vessels of the 
class of the Schley, running eut of Boston on her voyage in thick 
weather, we assumed such to be the fact. The master of the Mayer 
admitted that a steamer "bound for Cape Cod" "or to the West Indies" 
"in a fog," "coming out from Boston," "would usually go near, or head 
towards, Boston Liçhtship, if she could hear its whistle." Also, on 
being asked whether the Schley was heading towards the Boston 
Lightship, he answered: "I didn't hâve any idea how she was head- 
ing, only that she was heading about that way." Therefore we con- 
cluded that the locality of the collision stated by the masters of the 
two steamers established that the course of the Schley must also 
hâve been as described by the master of the Maver ; in other worHs, that 
it w?5, at least to some degree, southerly of the line from Thieves 
Ledge Buoy to the Boston Lightship. 

It is true that, in describing the courses of the Mayer, we accepted 
them as stated by her captain, although thèse were not the courses 
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described in her libel. We expressed thèse courses as worked out by 
ourselves; but this, of course, was subject to the gênerai observation 
which we bave already made, that we were taking the facts as 
admitted by the Mayer. Therefore, we made no investigation of 
the entire record on this topic, nor any attempt to reconcile the 
courses as given by the master of the Mayer with the locality of the 
collision, which we hâve already said we assumed was not disputed 
by the parties. The pétition for rehearing raises for the iirst time a 
serious question as to the locality of the collision, and this to the 
extent that, if the testimony of the master of the Mayer as to the 
courses which he ran, and the length of time he ran them, is to be 
taken in connection with the observations now made in the pétition 
for rehearing, the question would arise whether, after ail, the Schley 
must not hâve been running on a course which would hâve brought 
her northerly of the Boston Lightship, or on some other course than 
that which we assumed as we hâve already stated. The locality of 
the collision in this respect is certainly a matter of grave importance, 
if not, as maintained by the Charles F. Mayer, a fundamental one. 
Therefore, we especially désire briefs, as stated in the order passed 
down herewith. We must observe, however, that briefs will be of 
no avail unless prepared with careful attention to détails, and a clear 
exposition of the facts with référence to the record as required by 
our rule. As soon as practicable after the expiration of the period 
for filing briefs contained in the order accompanying this mémoran- 
dum, the court will désire an oral reargument. 

We will observe that one of his early courses, as stated in the 
testimony of the master of the Charles F. Mayer, was east southeast. 
At the bar we were told this course was south southeast, and so it 
stands in our opinion. Whether this is a matter of conséquence we 
at présent hâve no occasion to observe; but we deem it proper to 
call the attention of counsel to the apparent discrepancy. 

Ordered: A rehearing is granted on ail the questions on both 
appeals; and each party may file an additional brief on or before the 
22d day of October current. 

On Rehearing. 

PUTNAM, Circuit Judge. On each of thèse appeals we entered a 
judgment on July 6, 1904, affirming the decrees of the District Court; 
the same being accompanied with an opinion fully explaining our views 
in référence thereto. On October 14, 1904, on a pétition in behalf of 
the Charles F. Mayer, we granted a rehearing reaching the entire 
case, but calling particular attention to the question whether the Schley 
was not running on courses which brought her northerly of the 
Boston Lightship, or on some other course than that which we 
assumed according to our opinion of July 6th. Accordingly, the 
appeals hâve been carefully reargued by counsel, both orally and 
with briefs, and ail the same hâve received our thorough considéra- 
tion. We need make no observations except with référence to two 
points, which are pressed on us more clearly than when the appeals 
were heard on their merits. They were urged by the Charles F. 
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Mayer as follows: First, that the Schley was running northerly of 
the course which we referred to, so that the place of the collision 
was northerly of the locality which we assumed for it in the opinion 
of July 6th; and, second, it was brought carefully to our attention 
that the Schley did not stop when she heard the first faint whistle of 
the Mayer, as she should hâve done under the International Rules. 

As to the first proposition, there are certain undoubted obscurities 
and certain conflicting statements whether looking at the entire rec- 
ord or looking at the facts as presented by one party or the other; 
but, on the whole, the testimony of Capt. McLeod of the Mayer, 
with référence to the bearing of the Thieves Ledge Buoy just prior 
to the collision, left the locality of the collision as we had already 
assumed it to be. Moreover, it is to be noted that it was made clear 
by our opinion that the usual course in a fog of a steamer bound out 
as the Schley was, was, at the beginning, east by south, and then to 
pick up the lightship, the latter of which courses would be east or 
possibly a little north of east. It is certain, also, that the Schley 
starboarded just before or just after she sighted the last barge of the 
tow. When the Schley sighted her the barge was on the Schley's 
starboard. If she was sighted before the Schley changed her course, 
ail must concède that the Mayer was in fault, as we found her to be, 
because in that event, wherever the Mayer was, her tow was strung 
across the usual course out of Boston under the circumstances ; and 
the same occurred, even if the Schley starboarded before she sighted 
either barge, because on her testimony, from which alone is drawn 
the proof that she starboarded at ail, she came about only one point 
before she sighted both barges, leaving both on her starboard. 

In regard to the fact that the Schley did not stop as she should 
hâve done when she heard the first faint whistle from the Mayer, as 
the last paragraph of the International Rule 16 required her to do, 
the Mayer violated the same rule. Consequently, on this point, the 
vessels were mutually at fault; while, moreover, inasmuch as the 
Mayer ran her bow into the Schley under such circumstances that it 
is clear that, if she had run a few feet less, there would hâve been 
no collision, it is equally clear that if either vessel had obeyed the 
International Rules no injury would hâve resulted. It is true that 
it is sometimes difficult for a tug having a long tow to stop; but 
in this case the difficulty was of the Mayer's own making. Therefore, 
so far as rule 16 is concerned, not only must each vessel be held 
guilty of a contributory fault, in accordance with The Pennsylvania, 
19 Wall. 125, 136, 22 L,. Ed. 148 ; but it is also apparent that, except 
for the mutual fault of both vessels in this respect, there would hâve 
been no occasion for this litigation. It follows that the judgments 
heretofore entered by us must be renewed. Therefore, in No. 614, 
The Charles F. Mayer, the following judgment will be entered, and 
like judgment, omitting the words "with interest, except from February 
1, 1905, to December 7, 1905," in No. 513, The Admirai Schley. 

It is ordered, adjudged, and decreed: Whereas, after a hearing on 
the merits, a judgment was entered on this appeal on July 6, 1904, 
and afterwards a pétition for a rehearing was seasonably filed and 
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allowed, whereby the said judgment was vacated; and whereas the 
matter of said pétition for rehearing has now been fully heard and 
duly considered by the court; and whereas the court is unanimously 
of the opinion that there is no cause for entering a judgment other 
than that which was heretofore entered as aforesaid, except that intcrest 
should not be allowed from February 1, 1905, to December 7, 1905 : 

Therefore it is now further ordered, adjudged, and decreed that the 
decree of the District Court is affirmed, with interest, except from 
February 1, 1905, to December 7, 1905, and the appellee recovers its 
costs of appeal 



SAMEL et al. v. DODD. 

(Circuit Court of Appeals, Fifth Circuit. January 2, 1906. On Rehearing, 

February 6, 1906.) 

No. 1,465. 

1. Bankrtjptct — Ordeb Eeqtjieing Suebendeb or Monet ob Propeett — Péti- 

tion FOB Review. 

On a pétition to superintend and revise, flled under Bankr. Act July 1, 
1808, c. 541, § 24b, 30 Stat 553 [U. S. Comp. St. 1901, p. 3432], the Circuit 
Court of Appeaia can review an orcler of a District Court requiring a 
banl£rupt to turn over money or property to his trustée only in matters 
of ÏSLW, and the opinion of the District Court may be loobed to for the 
purpose of ascertaining what propositions of law were determined. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

2. CONSTITUTIONAL LAW IMPBISONMENT FOB DEBT. 

An order requiring a banlirupt to pay over money or surrender prop- 
erty forming part of his esta te is not one for the paymeut of a debt, and 
hls eommitment for refusing to obey such an order Is not an Imprison- 
ment for debt. 

3. Bankbuptct — Oedee to Pat Money — Fikdings to Suppoet. 

A finding that bankrupts hâve in their possession or under their control 
goods and merchandise the property of their estate In bankruptcy, doea 
not justify an order requiring them to pay over the value of such goods 
In money under penalty of eommitment for contempt. In such case the 
order should describe the property with reasonable certalnty and re- 
quire its surrender in specie. 

4. Same. 

The power of a court of bankruptcy to order a bankrupt or other per- 
son to turn over money or property found to belong to the bankrupt es- 
tate under penalty of Imprisonment for contempt should not be exer- 
clsed In doubtful cases. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Georgia, in Bankruptcy. 

Harry Dodd, receiver of Springer, Samel & Saul, bankrupts, a flrm composed 
of I. Springer, A. Samel and S. Saul, flled a pétition to require the bankrupts 
to show cause why they should not deliver goods, wares, and merchandise, or 
money in their possession, eustody, or control, to the value of $40.000, and in 
default thereof why they should not be adjudged in contempt. The receiver 
was subsequently elected trustée, in whose name the proceeding was there- 
after prosecuted. The pétition was allowed by the court, the bankrupts duly 
answered, and a hearing was had, with the resuit that the référée found ad- 
versely to them. The matter then went to the judge for détermination upon 
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exceptions to the report of the référée. By an order, passed March 21, A. D. 
1905, of which the following Is a copy, tlie bankrupts were adjudged guilty o£ 
contempt and ordered to pay over to the trustée the sum of $2,417.83 : "The 
trustée in bankruptcy in the above-noted case having filed contempt proceed- 
Ings against the said bankrupts, and the matter coming on for a hearing be- 
fore the court on exceptions to the report of the référée to whom the matter 
had been referred, and the court having this day rendered his opinion upon 
said proceedings, therefore, in accordance with said opinion, it is adjudged 
by the court that the said I. Springer, A, Samel, and S. Saul, constituting the 
firm of Springer, Samel & Saul, as individuals and as partners, are guilty of 
<»ntempt in faiiing and refusing to turn over to the trustée assets belonging 
to the bankrupt estate. In violation of the bankrupt law. And it is ordered 
and adjudged by the court that the said named parties pay over to Harry 
Dodd, the trustée in bankruptcy, the sum of twenty-four hundred, seventeen 
and 83-100 dollars ($2,417.83), and ail costs of this proceeding to be taxed 
by the clerk, including the steuographer's bill, and upon failure to make such 
payment at the expiration of five (5) days from the date of this judgment 
they be committed to the Fulton county jail by the marshal of. this district, 
theVe to remain until they shall hâve purged themselves of contempt, or until 
further order of this court. It is further ordered and adjudged that, in ac- 
cordance with the opinion of the court this day filed, the contempt proceed- 
ings be retained and held open for any other and further action, as the court 
may be advised, and until the détermination of any proceedings the trustée 
by advice of his counsel may désire to institute, looking to the ascertainment 
of the amount of goods which went Into the possession of J. Saul & Oo., 
and the character of their holding." 

This order was modifled by the court on April 1, A. D. 1905, by an order of 
which the following is a copy : "Upon considering the order passed in the 
above-stated matter on the 21st day of March, 1905, it is ordered that so 
much of said original order as requires the bankrupts, I. Springer, A, Samel, 
and S, Saul, to nay ail the costs of the contempt proceedings to be taxed by 
the clerk including the stenographer's bill, within five days from said order, 
be stricken, and that said order be so changed as to require the bankrupts to 
pay to the trustée only the amount of said judgment, viz., $2.417.83, and that 
the time for the payment of said sum be extended to Saturday, April 1, 1905. 
It is further ordered that the clerk tax the costs in said case against the de- 
fendants, as in such cases provided by law." 

A motion for rehearing made by the bankrupts was overruled; and the fol- 
lowing statement, referred to by counsel for the petitioners as a "further de- 
cree" was filed by the court, April 10, A. D. 1905 : "The question having been 
raised by counsel as to how far the order made in this case on March 21, 1905, 
and renewed on the 7th day of April, 1905, shall be enforced : I do not be- 
llere this rule should be enforced against I. Springer. I ani satisfled from 
Springer's évidence, and from the other évidence in the case, that it ia 
not in his power to produce any of the property that is now being with- 
held from the trustée. I thinli the other two défendants, Samel and Sauî, can 
do so. It may be that Springer was a party to this fraudulent withdrawal 
of goods but the other parties to the transaction hnve, as I believe, for reasons 
of their own, refused to allow Springer to participate further in the proceeds 
of this fraudulent transaction, and he has no further control of the goods so 
withdrawn." 

The bankrupts Samel and Saul thereupon filed their pétition to revise, in 
matters of law, the orders and decrees of the District Court 

Arthur Heyman and Victor L. Smith, for petitioners. 
John M. Slaton and Benj. Z. Phillips, for respondent. 

Before FARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge, after stating the facts, delivered the opin- 
ion oî the court. 



70 142 FEDERAL BEPOSTER. 

The following propositions seem to be settled law: (1) In proceed- 
ings like thc présent the Court of Appeals may superintend and re- 
vise the action of the District Court only in matters of law. Bankr. 
Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 [U. S. Comp. St. 1901, p. 
3432] ; Bank v. Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 
L. Ed. 1051 ; Mueller v. Nugent, 184 U. S. 1, 32 Sup. Ct. 269, 46 L. 
Ed. 405; In re Purvine (6th Circuit) 96 Fed. 192, 37 C. C. A. 446; 
In re Rosser (8th Circuit) 101 Fed. 562, 41 C. C. A. 497; Printing 
Company v. Brewing Company ( 6th Circuit) 101 Fed. 699, 41 C. C. 
A. 614; In re Richards (7th Circuit) 96 Fed. 935, 37 C. C. A. 634; 
In re Taft (6th Circuit) 133 Fed. 511, 66 C. C. A. 385; In re Pettin- 
gill & Co. (C. C. A. Ist Circuit) 137 Fed. 840; In re O'Connell (C. 
C. A. Ist Circuit) 137 Fed. 838. It was further held, in the case of 
In re Pettingill & Ce, supra, that the opinion of the trial court may 
be looked to for the purpose of determining in a gênerai way the prop- 
ositions on which the case has been disposed of, and especially the 
questions of law which were passed on. (2) Jurisdiction exists in 
courts of bankruptcy to require, in a summary manner, the bankrupt 
to pay over money, or to surrender other property in his possession 
and under his control belonging to his estate. And for disobedience 
of such order the court has the power, by attachment for contempt, to 
enforce compliance. Mueller v. Nugent, supra; Trust Co. v. Wallis 
(3d Circuit) 126 Fed. 464, 61 C. C. A. 342; In re Purvine, supra; 
Boyd V. Glucklich (8th Circuit) 116 Fed. 131, 53 C. C. A. 451; In re 
Rosser, supra. (3) The order to pay over money, or to surrender 
other property as the case may be, in the possession of the bankrupt 
and forming part of his estate, is not an order for the payment of a 
debt, but an order for the surrender of assets of the bankrupt placed 
in custodia legis by the adjudication ; and his commitment upon refus- 
ing to comply with the order is not imprisonment for debt. Mueller v. 
Nugent, supra; In re Purvine, supra; In re Rosser, supra. 

Tested by the principles of law above announced, and taking the 
facts as they are embodied in the opinion of the trial court, the question 
arises: Was the order, requiring the petitioners to pay over to the 
trustée the sum of $2,417.83 a valid order? The trial court found, as 
matters of fact, that a large amount of goods, not specifically des- 
cribed, was withdrawn by the bankrupts from their stock; that such 
goods were held by them in some way in fraud of their creditors; 
and that it was within the power of the bankrupts to produce the same 
and turn them over to the trustée. The bankrupts, by the terms of 
the order, were adjudged guilty of contempt "in failing and lefusing 
to turn over to the trustée assets belonging to the bankrupts' estate, 
in violation of law." And it was further ordered and adjudged, fol- 
lowing the language of the order, "that said named parties pay over to 
Harry Dodd, the trustée in bankruptcy, the sum of $2,417.83," and 
upon failure to make such payment they were ordered committed to 
jail. It is thus observed that the court found goods, wares, and mer- 
chandise to be in possession of the bankrupts, and, in eiïect, rendered 
judgment for their value, and ordered the commitment of the bank- 
rupts until the amount should be paid. We are of the opinion that 
the order cannot be sustained. If the bankrupts had in their possession 
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merchandise, whîch should hâve been delîvered to the trustée, the ap- 
propriate order would hâve been for the delivery of merchandise. If 
they had money, which formed part of their estate, they should hâve 
been required to pay over money. 

It should be bornç in mind that the proceeding before us is not a 
plenary suit in equity, in which the court "may adapt its decrees to ail 
the varieties of circumstances which may arise, and may vary, qualify, 
restrain, and model the remedy so as to suit it to mutual and adverse 
claims, controlling equities, and the real and substantial rights of ail 
the parties." 5 Enc. PI. & Pr. 958. Nor is it such a suit at law in 
which the parties may, by appropriate action, recover spécifie prop- 
erty or its value. But the présent proceeding is one of a summary 
nature, and is invoked for the purpose of bringing within the reach 
and control of the bankruptcy court spécifie property found to be in 
the possession of the bankrupt and by him unlawfully withheld. The 
order should describe the property with reasonable certainty in order 
to assure its identity, and the command of the court to the bankrupt 
should be to surrender the very property souglit to be recovered. In 
such cases the order to deliver should be based upon clear and con- 
vincing proof that the party charged has possession and control of 
the property, since the penalty of disobedience is imprisonment for 
contempt. The order opérâtes in personam, upon the person of the 
ofïender, by requLring him to do the thing commanded upon pain of 
punishment for refusai; and such an order is erroneous, as matter of 
law, unless it plainly and afiirmatively appear from the record that 
he has the power to comply with its requirements. If, having the prop- 
erty, he fail to surrender it in obédience to the order of the court, he 
voluntarily submits himself to the conséquences. 

But it is not v.dthin the power of the court, in such a proceeding, to 
render judgment for the value of property ascertained to be in the 
possession of, and contumaciously withheld by, a bankrupt, and attach 
him for contempt upon his refusai to pay. Such procédure would ap- 
proach dangerously near the Une, if it did not overstep it, of imprison- 
ment for debt. While bankruptcy courts are invested with power, as 
we hâve already shown, to require bankrupts to surrender their prop- 
erty and to enforce obédience to the order by attachment for contempt, 
yet the power is "far-reaching and drastic and should be exercised 
with cautions discrétion." Indeed, it may be said that it should never 
be exercised, except in a plain case, and always with due regard to 
the constitutional rights of the citizen. In this immédiate connection 
the apt words of Mr. Justice Bradley may be appropriately employed: 

"It Is the duty of courts to be watchful for the constitutional rights of 
the citizen, and against any stealthy encroachments thereon. Their motto 
should be, 'ObFsta prineipiis. " Boyd v. United States, 116 U. S. 635, 6 Sup. 
et. 535, 29 L. Ed. 746. 

It is objected, however, that the failure of courts to exercise with 
a firm hand the power to punish, by contempt proceedings, designing 
and unscrupulous bankrupts, would practically deprive the law of its 
efficacy and couvert it into a mère shield for the protection of dishonest 
debtors. In doubtful cases the power should not be exerted; and, in 
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view of the stringent provisions of law punisliing fraudulent conduct 
and other fonns of dishonesty on the part of the bankrupt, the objec- 
tion is untenable. The original act net only contains ample provisions 
for the punishment of the bankrupt, in the regular mode of trial by 
jury, for false swearing and for the fraudulent disposition of assets 
(section 29, 30 Stat. 554 [U. S. Comp. St. 1901, p. 3433] \ but sec- 
tion 14 (30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]), as araended 
by the act of February 5, 1903 (33 Stat. 797, c. 487 [U. S. Comp. vSt. 
Supp. 1905, p. 684]), renders it extremely difficult, if not impossible, 
for the contumacious or dishonest bankrupt to secure a discharge from 
his indebtedness. "It will thus be seen," said Judge Caldwell, speak- 
ing for the court in Boyd v. Glucklich, 116 Fed. 139, 140, 53 C. C. A. 
459, 460, "that the act makes the amplest provision for punishing 
fraudulent conduct and false oaths on the part of the bankrupt. The 
fraudulent bankrupt gains nothing by being adjudged a bankrupt, 
but is punished criminally and denied a discharge. And his creditors 
lose none of their rights, for they may resort to ail the remédies known 
to the law for the collection of their debts against the bankrupt, the 
same as though he had never been adjudged a bankrupt. There is 
therefore no occasion for the exercise by the court of bankruptcy of 
any doubtful power of jurisdiction, either for the purpose of punish- 
ing the bankrupt or protecting his creditors." 

There appears in the record a brief statement filed by the court, in 
which the judge expressed the belief that the rule should not be en- 
forced against Springer. Tliis statement then proceeds: 

"It may be that Springer was a party to this fraudulent wlthdrawal of 
goods, but the other parties to the transaction hâve, as I believe, for reasons 
of their own, refused to allow Springer to participate further in the pro- 
ceeds of this fraudulent transaction, and be bas no further control of the 
goods so wlthdrawn." 

Counsel in the case hâve treated the statement of the judge as 
an order of court relieving Springer of the duty of complying with the 
order of March 31, 1905. We do not so consider it. The statement 
does not purport to be an order, and it cannot be so construed. It 
merely expresses belief that the rule should not be enforced against 
Springer without supplementing the expression of such belief with 
an appropriate order of the court. It may be that it was the purpose 
of the court to dismiss the proceeding as to Springer. If so, the pur- 
pose should be evidenced by a proper order. 

In the considération of this case we haveconfinedour attention to those 
points which we deemed it our duty to consider, and hâve refrained 
from discussing other questions suggested by counsel, for the reason 
that they do not properly arise upon a pétition for revision. 

The court is of the opinion that the order sought to be revised should 
be reversed, and the cause remanded for further proceedings not in- 
consistent with the views above expressed. And it is so ordered. 

SHELBY, Circuit Judge. I concur in the opinion of the court just 
read, and in the judgment of reversai for the errors pointed ont. 
Section 41 of the Bankruptcy Act of 1898 (Act July 1, 1898, c. 541. 
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30 Stat. 556 [U. S. Comp. St. 1901, p. 3437]), authorizes the bank- 
ruptcy court to punish persons who disobey any lavvful order of the. 
court. This section, in that regard, confers no new power. Ail féd- 
éral courts can enforce obédience to their orders bv proceedings for 
contempt. Rev. St. U. S. § 725 [U. S. Comp. St. 1901, p. 583]. But, 
unless the person can perform the act commanded, the court lias no 
authority to punish for a failure to perform it. Walton v. Walton, 
54 N. J. Eq. 607, 35 Atl. 289 ; Adams v. Haskell & Woods, 6 Cal. 316, 
65 Am. Dec. 517; Rapalje on Contempt, §§ 17, 115; American Trust 
Co. V. Wallis (by Gray, Circuit Judge) 126 Fed. 464, 61 C. C. A. 342. 
Any other ruie would be unreasonable and unjust. To imprison one 
for not doing what he cannot do is inconsistent with the principles of 
individual liberty. There is no statute or law which confers such au- 
thority. Imprisonment under such circumstances for failure to pay 
money may force the friends of the prisoner to raise and pay the re- 
quired sum, but such imprisonment is unwarranted by law in a juris- 
diction where imprisonment for debt is forbidden. Where the prisoner 
has the power to comply with the order, having the money or thing 
in question in his possession, he may, of course, be punished for his 
failure to surrender it, without conflict with any rule of law against 
imprisonment for debt. Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 
269, 46 L. Ed. 405. It follows unquestionably that an order imprison- 
ing a bankrupt for contempt for failure to obey a decree to pay money 
or surrender goods into court is erroneous as matter of law, where 
the bankrupt by sworn answer dénies that he has the money or the 
goods, and it does not appear clearly and affirmatively from the 
record, notwithstanding his déniais, that he has the power to comply 
with the decree. The bankrupt is at least entitled to that much pro- 
tection, if, indeed, the courts are to refuse to follow the wise rule of 
the common law which makes the sworn déniais of the answer suf- 
ficient défense to the contempt proceedings, leaving the question of 
the truth of the answer to be contested in a prosecution for perjury. 
Boyd V. Glucklich, 116 Fed. 131, and authorities cited on page 141, 
53 C. C. A. 451, 461. 

The bankrupts, in their answers, hâve sworn that they hâve not in 
their possession or under their control the money or goods involved 
in this proceeding. It seems to me that any évidence that conclusively 
showed they presently had in possession and control either the money 
or the goods would necessarily show where the same was kept or de- 
posited, so that it could be reached by the process of the bankruptcy 
court, or of some court in a suit by the trustée. But, however that 
may be, the record in this cause, taken as a whole, fails to show that 
the bankrupts had in their possession at the date of the order commit- 
ting them for contempt either the money or the goods referred to. 
If the bankrupts hâve sworn falsely in their pleadings or on their ex- 
amination — and this proceeding is based solely on that hypothesis — 
the law provides for their punishment on indictment and conviction by 
a procédure which secures to them the right of trial by jury with ail 
its constitutional safeguards. 
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On Pétition for Rehearing. 

PER CURIAM. No one of the judges who concurre'd în tHe 'déci- 
sion of this case desires a rehearing. Tlie pétition for rehearing is 
therefore denied 



DAVIS et al. v. ALPHA PORTLAND CEMENT CO. 

ALPHA POUTLAND CEMENT CO. v. DAVIS et al. 

XCircuit Court of Appeals, Third Circuit January 8, 1906.)" 

Nos. 3, 4. 

1. SALS CONSTErCTION OF CONTEACT PRACTICAL CONSTRUCTION BT PARTIES. 

Where, in tbe performance of a contract by whicli défendant sold to 
plaintiff a large quantlty of cernent to be delivered througliout a year 
"ail In car load lots f. o. b." shlpments to be made at any time within 
10 days after the recelpt of orders, défendant uniformly obtained the 
cars, and made no claim tbat iî was plaintitï's duty to furnish the same, 
Buch course of dealing aniounted to a practical construction of the con- 
tract as imposing such duty ou défendant, by which it was bound. 

[Ed. Note. — For cases in point, see vol. 11, Cent Dig. Contracts, § 753.] 

2, Same — Beeach of Conteact — Measure of Damages. 

A contract made by letter for the sale of 200,000 barrels of cément, 
to be delivered during a yoar, contained stipulations on the part of the 
seller: "We will pay you 15c. per barrel as liquidated damages for each 
and every barrel short of the 200,000 barrels ; and we agrée to make ail 
shipments to you within ten days after reeeipt of orders." Held, that 
euch clause was valid and furnished the only measure of the damages 
recoverable by the purchaser for nondelivery, whatever might be the 
rule of damages were the claim merely for delay In fllling orders after- 
ward shipped. 

[Ed. Note.— For cases In point, see vol. 43, Cent Dig. Sales, § 1187.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 134 Fed. 274. 

•J. Warren Coulston and John G. Johnson, for plaintiffs. 

Pennell C. Evans, Wm. A. Glasgow, and Alexander Simpson, Jr,, 
for défendant. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. In the court below James A. Davis and 
Henry N. Fisher, copartners, trading as James A. Davis & Co. brought 
an action against the Alpha Portland Cernent Company, a corporation 
of the State of New Jersey, to recover damages for the breach by the 
défendant of a contract, evidenced by letters, whereby the plaintifïs 
agreed to purchase from the défendant and the défendant agreed to 
deUver to the plaintiffs certain Alpha Portland Cément, manufactured 
by the défendant at Alpha, N. J. The first of the letters, which was 
dated December 21, 1901, and was from the Alpha Portland Cernent 
Company, the défendant, to James A. Davis & Co., the plaintiffs, con- 
tains the following clauses, which by acceptance became parts of the 
contract : 

"In considération of our agreelng to glve you the exrlusive sale of our Alpha 
Portland Cernent In the New England states during the year 1002, you agrée 
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to purchase from us, 200,000 barrels of such cément at the followlng spécial 
priées, viz. : 

Alplia Portland Cernent STi/.c. per bbl. In cotton. 
" $1.10 " " " wood. 

"Ali in car load lots f. o. b. Alpha, N. J. Ternis 2% off cash In ten (10) 
days. 

"We agrée to deliver to you tlie above mentioned quantity of cernent at the 
priées named, same to be ordered eut monthly about as follows ;" [Hère fol- 
lows a schedule of the amounts to be ordered in the several months of the 
year 1902.] 

"It is furtber understood and agreed that in the event we should fail to de- 
liver the 200,000 barrels of cernent during the year 1902, barri ng strilîes, 
Ares and accidents or causes beyond our control, we wili pay you 15c. per 
barrel as liquidated damages for each and every barrei short of the 200,000 
barrels; and we agrée to make ail shipments to you within ten (10) days 
after receipt of orders, providing you do not call for shipment of more than 
1,000 barrels in wood and 3,000 barrels in cotton per day. 

"In the event you do not order from us the 200,000 barrels during tha 
year 1902, it is understood and agreed that you will pay us 15c. per barrel 
as liquidated damages for each and every barrel short of the 200,000 barrels." 

At the trial the jury rendered the following spécial verdict: 

"The Jury flnds a verdict for the plalntifE for the sum of $88,150.14, wlth 
leave to the court to reduce the verdict to $19,243.52, if the court shall be 
of opinion that under the contract plaintilï should only be allowed to recover 
15 cents per barrel as liquidated damages." 

The court reserved the question "whether there is any évidence to 
go to the jury in support of the plaintiffs' claim." Subsequently the 
court reduced the verdict to the sum of $19,243.53, and entered judg- 
ment in favor of the plaintiffs for that amount. And thereupon each 
side sued out a writ of error to the judgment. 

The assignments of error on the one side and the other présent for 
décision two main questions: First, whether the plaintiffs were en- 
titled to recover at ail ; and, second, if so, for how much should judg- 
ment in their favor hâve been entered. We will treat thèse questions 
in the above order. 

The Alpha Portland Cernent Company, the défendant below, main- 
tains that James A. Davis & Co., the plaintiffs below, under the con- 
tract in suit, were required to furnish the cars on board which the 
défendant was required to deliver the cernent, and that as the plaintiffs 
admittedly did not furnish cars they could not recover in this action. 
It is not claimed that the plaintiffs expressly bound themselves to fur- 
nish cars, but that the contract imports such an obligation under the 
cases which hold that, where a contract is made by which the seller 
o£ goods agrées to deliver them free on board railroad cars at a cer- 
tain place, it is the duty of the buyer to provide the cars. Kunkle v. 
Mitchell, 56 Pa. 100 ; Hocking v. Hamilton, 158 Pa. 107, 2", Atl. 836. 
The plaintiffs, however, contend that the principle of that class of 
cases does not apply where the contract, as is the case hère, is for the 
purchase of cernent "ail in car load lots f. o. b." and the seller is to 
make shipments at any time within 10 ,days after the receipt of orders, 
and that as the subject-matter of purchase is cément "in car load lots 
f. o. b." the reasonable meaning of the contract is that the seller is to 
secure the cars and load the same upon receipt of shipping orders. 
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The court below held that the parties by their uniform course of 
dealing had put a practical interprétation upon the contract in accord- 
ance with what the plaintiffs contend is its true meaning, and the court 
gave efïect to that practical interprétation. Speaking of the course of 
dealing the court, in its opinion, correctly said : 

"Tlie défendant was makiug fréquent shipments in fulflllment of the plain- 
tiffs' orders, but always olitained the cars itself, never askiug the plalutilfs 
to fumish them ; and, although in fréquent correspondence eoncerning its 
tailure to ship promptly, never alluding to any such duty as if it rested 
upon the plaintiffs." 

Tlie plaintiffs never furnished cars. From first to last the défendant 
assumed and discharged the duty of obtaining cars. We agrée with 
the court below that the course of dealing between thèse parties con- 
vincingly shows that it was well understood by both parties that under 
the contract the duty of obtaining cars rested upon the défendant. It 
was compétent for the court below, we think, to receive and give effect 
to évidence showing that the parties by a uniform course of dealing had 
put a practical interprétation upon their contract. We find nothing in 
the language of the contract requiring the exclusion of such évidence. 
In the case of the District of Columbia v. Gallaher, 134 U. S. 505, 8 Sup. 
Ct. 585, 31 L. Ed. 526, it was held by the Suprême Court that when, 
in the performance of a written contract, both parties put a practical 
construction upon it which is at variance with its literal meaning, that 
construction will prevail over the language of the contract. 

Under the second above-recited clause of the contract the court, 
as we bave seen, reduced the verdict from $88,150.14 to $19,343.53, 
and entered judgment for the plaintiffs for the latter sum, which is 
based upon 15 cents per barrel as liquidated damages for each and 
every barrel short of the 300,000 barrels. The plaintiffs excepted to 
this action of the court, and hère assign the same as error. The valid- 
ity of the clause respecting liquidated damages is not questioned, but 
its construction is the subject of dispute. The plaintiffs contend that 
there were two covenants contained in the clause: (1) To deliver the 
200,000 barrels of cernent during the year 1902, the same to be ordered 
out monthly as provided; and (3) to make shipments, if ordered 
monthly, within 10 days after receipt of orders — and they maintain that 
the stipulation for liquidated damages applied only to the first cov- 
enant, viz., Ihat to deliver the total quantity specified during the year, 
and tliat it did not apply to the second covenant; i. e., the agreement 
to ship within 10 days after the receipt of orders. And the plaintiffs' 
contention is summarized thus : 

"Upon acceptance from time to tlme by the cernent company of orders, it 
became bound to deliver the same without any limitation upon the amount 
of damages recoverable in case of failure." 

We are not able to assent to this proposition. Had there been a 
claim for damages arising, not from a failure to deliver, but merely 
for unjustifiably delayed shipments, ultimately made, we could see 
how an allowable claim for damages might hâve arisen not controlled 
by the standard of damages laid down in the contract for failure to de- 
liver. But no such claim for damages is made hère. The plaintiffs' 
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claim concerns cernent never delivered at ail. The provision of the 
contract as to liquidated damages specifically covers this contingency 
of out and out nondelivery. No shipments of the cernent in question 
having been made at ail, of course the cernent was not delivereô within 
10 days; yet, being ultimately undelivered, it came squarely within 
the stipulation "15c. per barrel as liquidated damages for each and 
every barrel short of the 200,000." Enforcing their view of the stipula- 
tion for liquidated damages, the plaintiffs say: 

"It was, therefore, within the power of the défendant to protect itself by 
refusai to accept orders agalnst any damages In excess of those liquidated. 
In case of such failure to accept, it would not bring itself within the second 
covenant" 

The vice of the argument for the plaintiffs on this branch of the case, 
as it seems to us, is the erroneous assumption that the défendant was 
under the contract free to accept or reject orders. On the contrary, 
it was bound from and immediately upon the making of the contract 
to make deliveries upon receipt of orders as specified in the contract. 
Its original engagement as expressed in the contract was an accept- 
ance, and no further acceptance from time to time of orders was 
contemplated or justifiable under the contract. 

The unsoundness of the argument for the plaintiffs further appears 
from the foUowing considération: The plaintiffs contend for dam- 
ages measured by the différence between the contract price and the 
market value at the end of a given 10 days' default. Now, there are 
surely not two measures of damages. If, then, the damages claimed 
are to be allowed, what becomes of the standard laid down by the 
contract? It seems to us that, if the plaintiffs' contention is to pre- 
vail, their measure of damages will apply to ail failures to make ship- 
ments, for a shipment never made is not made at the end of 10 days ; 
and hence there would never be any instance in respect of which the 
parties' standard of 15 cents per barrel would be applicable. 

It only remains for us to consider whether, as alleged by the plain- 
tiffs, the parties entered into a new arrangement in the fall of 1902, 
concerning the delivery of cément, whereby the défendant became re- 
sponsible for damages for the breach thereof without limitation. Evi- 
dence of such a modification of the contract, the plaintiffs claim, is to be 
found in letters which passed between the parties in the months of 
September, October, and November, 1903. It would subserve no 
good purpose to reproduce that correspondence in this opinion. We 
content ourselves, then, with saying that, as it seems to us, thèse letters 
did not make a new contract or modify the existing one. Some con- 
fusion had arisen about orders and shipments, and the correspondence 
in the fall of 1902 resulted in a cancellation of outstanding orders and 
the substitution of other orders to be filled under the contract. More 
than this we think was not intended or effected. 

We find no error in this record, and therefore the judgment is af- 
firmed. 
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SECURITY TRUST CO. V. KOBB et aL 

(Circuit Court of Appeals, Third Circuit. January 9, 1006.) 

No. 6. 

1. Evidence — Secondary Evidence — Copies or Documents. 

The most conclusive proof of the correctness of copies of documents 
does not abrogate the rule which excludes them as seeondary évidence, 
uniess it is shown that the party offering them is unable to produce the 
oi'iginals or to compel their production. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 561.] 

2. Tbiai. — Réception of Evidence— Admission of Pleading fob Paeticulak 

PUBPOSE. 

Where a party oflfered a pleading in a former suit In évidence for a 
particular purpose whlch on objection was further limited by the court, 
to which rullng no exception was taken, the adverse party cannot claim 
that copies of documents attached to such pleading having no relation 
to the purpose for whlch It was ofCered or admltted were elther In évi- 
dence or were offered. 

3. Evidence — Heaksay — Letteb Written by Third Pebson. 

The contents of a letter written to a plaintifC by a third person not 
conneeted wlth défendant, which purports to contain a statement made 
to the writer by défendant, are inadmissible as hearsay. 

[Ed. Note. — For cases In point, see vol. 20, Cent Dig. Evidence, § 1194.] 

4. Teial — Réception or Evidence — Answebs to Pkevious Letteb. 

Where a letter ofCered In évidence was in reply to another, the adverse 
party has the rlght to requlre the two to be offered together. 

5. Evidence — Peetinency. 

Where the good faith of the action of a plaintiff in demanding secur- 
ity from défendant before dolng an act which défendant clalmed It had 
obllgated Itself to do was In Issue, évidence that défendant possessed 
ample means was pertinent. 

6. Appeal and Eeeoe — Review — Hakmless Eekoe. 

'Jlie improper admission of évidence is not réversible error, where It 
cannot reasonably be supposed to hâve been prejudicial to the adverse 
party. 

Acheson, Circuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the District 

of New Jersey. 

John G. Johnson, for plaintiff in error. ' 
Robert H. McCarter, for défendants in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This case was hère in March, 1903, and 
the décision then made has been reported in 131 Fed. 460, where, in 
the syllabus, the reporter has supplied a summary of the material 
facts, which for the présent purpose sufficiently states them. It is sub- 
stantially as follows: 

"Thomas Robb, an Indemnltor of the Security Trust Company, surety on 
a fortheoming replevin bond, was notified to défend an action thereon, which 
he did. After an adverse jndgment, It was agreed that a wrlt of error 
should be sued out, and the indemnltor made arrangements wlth the City 
Trust, Safe Deposit & Surety Company, a surety company satisfactory to the 
Security Trust Company, to exécute the neeessary bond. During the 10 days 



SEOUHITT TRUST CO. V. ROBB. 79 

within whlch the bond could be flled and the supersedeas obtaîned, the Se- 
ourity Trust Company, with knowledge, acqulesced in the arrangements, 
and, on the last day on which the bond could be executed, a bond properly 
drawn and executed by the City Trust, Safe Deposit & Surety Company was 
preseuted to the Security Trust Company for its signature, according to the 
imiform practice, when it for the flrst time refused to exécute the bond or 
continue the litigation. Thomas Eobb, the Indenmitor, sued out the writ of 
error in the name of the Security Trust Company, without a supersedeas, to 
which the Security Trust Company subsequently objected, and, after paying 
the judgment appealed from, notified the indemnitor tliat, unless further 
security was given, it would move to dismiss the appeal, whereupon the writ 
of error was discontinued by the indemnitor." 

The décision above referred to reversed a judgment for the défend- 
ant below (116 Fed. 201), which had been entered on a verdict di- 
rected by the court. But upon the ensuing new trial (to which the 
présent writ of error relates) the case was submitted to the jury, with 
instructions which conformed to the views expressed by this court 
upon the former occasion, and which were not in any respect open 
to valid exception. Of the spécifications which go to the charge we 
do not deem it necessary that more should be said; but tliose which 
aver that errors were committed in the rejection or in the admission 
of évidence raise questions which were not previously presented, and 
to them therefore we hâve now given spécial and careful considération. 

1. The plaintifï below (and hère) offered in évidence, and the 
court excluded, two writings purporting to be copies, one of a letter 
dated January 31, 1901, addressed by F. R. Fithian, président of the 
plaintiff company, to the City Trust, Safe Deposit & Surety Company ; 
and the other of a letter (written in reply to the former) addressed 
by William G. Wise, assistant trust ofïicer of the last-mentioned com- 
pany, to Francis R. Fithian, président, etc. With the subject-matter 
of thèse letters we need not concern ourselves, for the question to be 
decided is not whether their contents were relevant, but whether, 
assuming their relevancy, the proposed manner of proving them was a 
permissible one. The original letters were not produced. They were 
not in the possession or power of the adverse party. Presumably, 
the letter of Fithian to the City Trust Company remained in its cus- 
tody; but, though its officers were subject to subpœna, and its as- 
sistant trust officer and one of its employés were actually e^amined 
as witnesses, none of them was required to produce it. The letter from 
Wise to Fithian, président of the plaintifï company, was not shown nor 
alleged to hâve been destroyed or lost, and therefore, in presumption 
of law, it was still in that company's keeping. As to both letters, 
then, we think it would be difficult to conceive of a case more clearly 
within the rule that secondary évidence may not be given without 
legally sufficient reason. This rule is an important and familiar one. 
It is a necessary déduction from the law's requirement that the best 
évidence of which the case in its nature is susceptible shall always be 
presented. It has for its object the prévention of fraud, and its en- 
forcement is essential to the pure administration of justice. Taylor 
on Ev. (Amer. Ed. 1887) vol. 1, p. 365, et seq. It has been applied 
by our courts, both state and fédéral, in niany instances, but it will 
suffice to refer to its statement in the cases of Tayloe v. Riggs, 1 Pet. 
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591, 7 L. Ed. S75, and Carland v. Cunningham, 37 Pa. 231. In the 
former, Chief Justice Marshall, speaking for the Suprême Court of 
the United States, said: 

"The rule of law Is that the best évidence must be given of which the 
nature of the thing is capable ; that Is, that no évidence shall be received 
which présupposes greater évidence behind, In the pai'ty's possession or 
power. The withholding of that better évidence raises a presumption tliat, 
if produced, It might not operate in his favor. For this reason, a party who 
is in possession of an original paper, or who bas it in his power, is not per- 
mitted to glve a copy In évidence, or to prove Its contents." 

In the latter, Mr. Justice Thompson, on behalf of the Suprême 
Court of Pennsylvania, used this language: 

"It is a rule of évidence, too ancient and too well understood to require 
proof of its existence, that the original instrument îs better évidence thau a 
copy, and that the primary source of information is better than the second- 
ary. The latter is only resorted to after the necessity for doing so is 
shown to exist in an inability to produce the former. If the original instru- 
ment be lost or destroyed, this is a suflicient ground for secondary évidence. 
So if it be shown to be in the hands of the opposite party, who refuses to 
produce it on notice. But a preliminary step to proof of contents, after proof 
of existence, is proof of notice to produce it. This is indispensable to the 
admission of secondary évidence. Inconveuience or absence from the state 
is not an excuse for omitting this notice." 

That in thèse cases the originals happened to be in the possession 
of the party himself, whereas the Fithian letter was in the hands of a 
stranger, is unimportant, for by subpœna duces tecum the production 
of that letter could hâve been secured, and the issuance of such a 
subpœna was as essential a prerequisite to the réception of secondary 
évidence of its contents, as, in the case of the Wise letter, vi^as proof 
of its loss or destruction to the introduction of a copy of it. But it is 
contended that, notwithstanding the apparent conclusiveness of the 
rule we hâve discussed, the admissibility of the copies hère in ques- 
tion resulted from the existence of two facts which were indisputably 
established. The first is that the Fithian letter had been read ta 
Henry B. Robb, who testified that he had no doubt that the paper 
offered was a copy of it; and the other is that in a certain answer 
in equity there was contained a copy of that letter, and also of the 
Wise letter. 

It may be taken as conceded that Henry B. Robb fully represented 
Thomas Robb, the défendant; for, if Thomas Robb himself had heard 
the Fithian letter read, that fact, in our opinion, would not hâve suf- 
ficed to justify the réception of a copy of it, though testified to be 
a correct one, in substitution for, and in the unexplained absence of, 
the letter itself. The question whether secondary évidence of any 
kind may be given is quite distinct from the question whether the par- 
ticular évidence proposed would be, as secondary évidence, admissible. 
Even where a copy of a writing is unquestionably compétent, it must be 
made to appear that the copy presented is a correct one ; but the most 
conclusive proof of its correctness will not render a copy available, 
without ground laid for dispensing with the production of the original. 
Hère the ground relied upon is that the letter had been read to an 
agent of the défendant; but, as we hâve said, if it had been read to 
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the défendant himself, that circumstance would hâve constituted no 
adéquate foundation to support the allowance of secondary évidence 
of its contents. Such évidence may be resorted to only after the ne- 
cessity for doing so has been sliown to exist in an inability to produce 
the primary évidence. The best évidence is always required, and 
therefore the niemory of a witness, however crédible, as to the accu- 
racy of a copy, will not justify its substitution for an original which 
is either in the possession or in the power of the party by whom such 
substitution is attempted. The Suprême Court of Pennsylvania, in 
Buchanan v. Moore, 10 Serg. & R. 275, not only assumed the gênerai 
rule to be that the loss or destruction of a document must be shown 
before secondary évidence may be given (page 379), but appears to 
hâve distinctly decided the point which is now under considération. 
That case was before the Suprême Court upon writ of error to a judg- 
ment in an action of ejectment, wherein Moore was the plaintifï 
and Buchanan and others were the défendants. Upon the trial below, 
"the only matter in dispute was what was the land sold by the sheriff 
to the plaintiff." In order to sustain his side of that dispute, the 
plaintiff offered the déposition of George Stroop, in which he testi- 
fied that Buchanan had told him that the lands were not properly 
described in the advertisement of sale, and that at some other time 
he would give him a proper description; and that, accordingly, Bu- 
chanan called on him some time afterwards, "with a small paper con- 
taining a description of his lands advertised for sale, in which the saw- 
mill tract was described as containing upwards of 300 acres." This 
part of the déposition had been admitted by the court below, notwith- 
standing objection upon the ground: 

"That the description being in writing, paroi évidence of its contents was 
not admissible, without notice havlng been given to Buchanan, to produce it." 

It will be observed that Buchanan had not merely heard the paper 
read, but had himself written it or caused it to be written, and yet the 
Suprême Court said: 

"The objection was good. The paroi évidence onght not to hâve been ad- 
mitted. * * * Until Buchanan rel'used or neglected to produce the paper 
alluded to, on notice, the évidence of Stroop was not the best évidence which 
the nature of the case aduiitted of. In the admission of this part of the 
déposition there was error." 

We entertain no doubt of the correctness of this ruling. "The law 
and the practice on the subject is plam and well settled," and we 
think that the wholesome rule which has been thereby established 
should not be relaxed or disregarded in any case, but should be uni- 
formly adhered to in ail cases. By some courts, indeed, a strict and 
literal compliance with its terms has been deemed so important that 
even the présence of the document in court has been supposed not 
to relieve from the conséquence of a failure to give notice to produce 
it. But this is going further than we need go now, or would be dis- 
posed to go at any time. Watkins v. Pintard, 1 N. J. Law, 378; 
Milliken v Barr, 7 Pa. 23. 

The answer in the equity suit of Thomas Robb against the Security 
Trust Company was ofïered in évidence on behalf of Thomas Robb, 
142 F.— 6 
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the défendant below, "for the purpose of showing, by the admissions 
therein made, that David Baird, John J. Burleigh, and J. Williard Mor- 
gan were at that time directors of the plaintiff company." Counsel 
for the plaintiff objected, and, on being asked by the court, "What is 
your objection?" he replied: "That it is incompétent and irrelevant; 
that he cannot prove the directorship of the gentlemen named, in that 
manner." The court then said "that the offer should be limited to 
Mr. Burleigh's relation"; and, "in view of the objection made to the 
offer, I think I ought to sustain the objection." To this ruling neither 
party excepted, and it plainly appears, from the record before us, that 
the effect which was attributed to it by the court, and by the counsel of 
each party, was that it admitted the document in évidence, but only 
for the purpose of showing the relation of John J. Burleigh to the 
plaintiff company, and for no other purpose whatever. Subsequently, 
during the argument of defendant's counsel to the jury, certain re- 
marks which he then made "with référence to the equity papers" 
were objected to by counsel for the plaintiff; and, although the learned 
judge said that he thought that in the remarks complained of a cor- 
rect statement had been made "of the purpose" for which they were 
admitted, it was not suggested by any one that they had been ad- 
mitted for ail purposes. Indeed, though the record does not inform 
us as to what the language objected to was, or as to what was said 
in making the objection, it is made apparent by the observation of the 
court that the complaint of counsel for the plaintiff was that his ad- 
versary had referred to the papers to an extent not permissible, in 
view of the restriction which the learned judge had imposed upon 
their use; and, in the brief submitted by him to this court, it is ex- 
pressly stated that, in conséquence of the rejection of the separate 
copies of the Fithian and Wise letters, which hâve been heretofore 
discussed, no argument to the jury was based upon them. Thèse 
facts, we think, make it plain, not only that the case was tried, with 
the acquiescénce of both parties, upon the assumption that the copies 
contained in the answer in equity were not evidential, but also that, 
on behalf of the plaintiff itself, it was insisted throughout that the 
answer could not be referred to for any purpose other than the spé- 
cifie one for which the court had received it. Nor did this répudia- 
tion of the equity record cease with the termination of the proceed- 
ings in the court below. Even in this court, it has been averred that 
it should not hâve been admitted at ail. It is true that, upon the oral 
argument, this averment was withdrawn, but the reasonable infer- 
ence from the fact that it had been made could not be refuted by its 
withdrawal; and that inference is that the assignment of errors was 
framed with the still continuing understanding that the court's quali- 
fied admission of the answer in equity had not put in évidence the 
copies it exhibited. Whether the plaintiff might not hâve demanded 
that it should be admitted for ail purposes, or not at ail, is a question 
which is not, and could not hâve been, raised by any spécification of 
error. In the course of the discussion in the court below, the plain- 
tift''s counsel did advert to this point, but he did not press it ; and, as 
has been shown, the trial proceeded to its close, in conformity with 
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the décision which was actually rendered, and to which no objection 
was made or any exception taken. Waldron v. Waldron, 156 U. S. 
361, 379-382, 15 Sup. Ct. 383, 39 L. Ed. 453. 

If, however, it were true that the copies of the letters which were 
contained in the record produced by the défendant were already in 
évidence, it would be somewhat difficult, we think, to discern any 
harm that could hâve been done to the plaintiff by refusing to allow 
it to duplicate them ; but, waiving this difficulty, we prefer to put our 
décision of this branch of the case upon the ground that the proposi- 
tion upon which the plaintiff in error apparently relies is unsound 
and illusory. The substance of its contention seems to be that the de- 
fendant's offer, and the court's admission, of a document which in- 
cluded copies of the letters in question, entitled the plaintiff, though 
the letters themselves were in its power, to put in évidence other 
copies of them; and this, notwithstanding the fact that the document 
was ofïered for a purpose with which the letters had nothing to do, 
and was, without objection, admitted only for a still more limited 
purpose. We hâve been referred to no authority which maintains 
this contention, nor has any principle that supports it been suggested. 
The hypothesis upon which it is predicated is that the défendant had 
himself introduced copies, and the conséquence deduced from that 
hypothesis is that he was precluded from requiring the plaintiff to 
adduce the originals. But the obvious and fatal defect of this theory 
is that it rests upon an unwarranted assumption of fact. There was 
no copy of either letter in the case, and nobody supposed there was. 
The plaintiff's counsel must hâve so understood the situation when 
he offered the separate copies; and there can be no doubt whatever 
that the learned judge so understood it when he rejected them. 

There were other objections to the copy of the Wise letter, of which 
but little need be said. In the first place, it purported to be a copy 
of a letter addressed to the président of the plaintiff company by an 
ofïïcer of a similar company. The défendant was not connected with 
it. Its contents, including the statement that the writer had received 
from Henry B. Robb a communication which was quoted in it, were 
inadmissible under the rule which excludes as hearsay any statement 
contained in a writing, proof of which is not admissible upon other 
grounds. Furthermore, as the Wise letter was written in reply to the 
Fithian letter, défendant was entitled to insist, as he did, that in the 
absence of légal proof of the latter the former could not be intro- 
duced. We do not hold that an entire correspondence must, in every 
case, be presented, but only that, where two letters are immediately 
connected, as in this one, they should, if required, be connectedly of- 
fered. "In Watson v. Moore, 1 Car. & K. 626, Chief Baron Pollock 
held that it was the duty of a party, putting in évidence a letter which 
purported to be an answer to another letter, to call for and put in 
at the same time the letter to which it purported to be an answer, and 
not to leave it to be put in by the other partv." Trischet v. Insurance 
Co., 14 Gray (Mass.) 458. 

2. The only remaining spécifications which need be noticed go to 
the admission of évidence: First, that the défendant was possessed 
of property of considérable value; and, second, that it was the eus- 
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tom of ail trust companies, when becoming surety, to require a bond 
of indemnity. It is undoubtedly true that, in gênerai, neither the 
wealth nor the poverty of a party litigant is for considération when 
his duties or rights are under judicial investigation. But in this case 
the iinancial responsibility of the défendant was relevant for a spécial 
reason. The plaintiff had called upon him for a deposit of collatéral, 
as a condition précèdent to the performance by it of an act which the 
défendant claimed it was bound unconditionally to perform; and he 
asserted that its demand for collatéral was not made in good faith, 
for the purpose of securing any claim it might thereafter hâve against 
the défendant, but was really intended to obstruct the transaction to 
which the doing of the act referred to was supposed to be essential. 
To this question of motive the fact that Thomas B. Robb was a man 
of ample means could not, we think, be said to be wholly without per- 
tinency, though its weight, of course, was for the jury. But if this 
were otherwise, it could not be reasonably supposed that the plaintiff 
was at ail prejudiced by the évidence in question. It was not re- 
ferred to in the charge of the court, and it may be confidently as- 
sumed that the jurors were not unduly influenced in favor of the de- 
fendant by proof of the fact that he was a man of wealth. Therefore, 
even if that proof were improperly admitted, no substantial wrong or 
miscarriage was occasioned, and consequently no réversible error was 
committed. Hornbuckle v. Staiïord, 111 U. S. 389, 4 Sap. Ct. 515. 
38 L. Ed. 468; Gilbert v. Moline Plow Company, 119 U. S. 491, 7 
Sup. Ct. 305, 30 L. Ed. 476. 

William G. Wise, an officer of the City Trust Company, was called 
on behalf of the défendant. He testified that he had not informed 
the plaintifï company that it would be required to sign a certain bond 
of indemnity. This testimony was given in response to a question 
which was put and insisted upon by plaintifï's counsel, notwithstand- 
ing objection by the counsel of défendant; and hence it may be as- 
sumed that the fact that it had not been expressly made known to 
the plaintiff that it would be required to exécute the indemnity bond 
referred to was regarded by its counsel as a material one. But surely 
it was open to the défendant to rebut the suggested inference there- 
from that the plaintifï was wholly ignorant that such requirement 
would be made, by évidence tending to show that it must hâve been 
aware that it would be; and therefore the custom of trust companies 
to impose that requirement could not but be relevant as against the 
plaintiff. It, as well as the City Trust Company, was undoubtedly 
conversant with the usages of such companies, and it is to be pre- 
sumed that in their dealings with each other they had them in mind. 
Robinson v. United States, 80 U. S. 365, 20 h. Ed. 653. But it is 
unnecessary to dwell upon this point, for the only object for which 
the plaintiff introduced the matter of the indemnity bond was to 
justify its conduct with respect to the writ of error; and yet it was 
afterwards conclusively shown that its behavior in that regard was not 
at ail influenced by the fact that it had been called upon to sign such 
a bond. Charles W. Glazier, a witness for the plaintiff, testified as 
follows : 
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"Q. Now Is or is It not true that Mr. Fithian made absolutely no point of, 
or objection to, the Indemnity bond, but confined bis whole objection to sign- 
ing to the fact that Mr. Robb refused to put up $15,000 additional collatéral? 
While Mr. Robb was there I am talking about now. Witness: I didn't 
quite catch the queistion. (Question read by the stenographer.) Mr. McCarter : 
Do you understand it? A. Oh, yes. That was the final culmination of the 
interview. Q. Is it not the fact the signing of the indemnity was only 
raised by Judge Armstrong after Mr. Robb left? (Objected to as not cross- 
examination.) Q. I will modify my question. I will ask you If it is not 
true that, while Mr. Robb was présent, no point whatever was made in regard 
tô the second bond that has been referred to, and that the sole objection 
raised by Mr. Fithian was because Mr. Robb, at his request, declined to 
put up $15,000 additional collatéral? A. That is absolutely correct, sir." 

By this testimony, ail the preceding évidence concerning the bond 
of indemnity was rendered immaterial ; and that counsel, as well as the 
court, deemed it to be so, is indicated by the fact that no exception 
was taken upon the ground that the learned judge did not submit 
it to the jury for considération, but, on the contrary, so stated the 
cause of action and the défenses as practically to eliminate it from the 
case. We quote the first two paragraphs of the charge : 

"Gentlemen of the jury : As you are aware, this is a suit brought upon 
a bond dated June 15, 1897, and given by Thomas Robb to the Security Trust 
Company; and the plaintiff, the Security Trust Company, claims that there is 
due to It on that bond the sum of $14,842.04, with interest from February 21, 
1901, to date, amounting to $18,201.28. 

"As I understand the case and the position assumed by the counsel for the 
défendant, there are two défenses. The first Is that Thomas Robb, who 
gave the bond, and who, since the commencement of this suit, has died, was 
released from liability on that bond because the plaintiffl, the trust company, 
induced him to believe during the trial upon another bond of which I shall 
speak later, that it (the trust company) would exécute an appeal bond in 
that other case, until it was too late for Thomas Robb to make any other 
arrangements for an appeal bond and to secure a stay of exécution In that 
suit ; and, second, because the plaintiff, the trust company, refused to per- 
mit Thomas Robb to prosecute a writ of error in the name of the trust 
company unless Thomas Robb deposited collaterals with it to the extent of 
$15,000." 

Thorough investigation of the entire record has satisfied us that 
no errer was committed by the Circuit Court, and therefore its judg- 
ment is affirmed. 

ACHESON, Circuit Judge, dissents. 



THE OTGNUS. 

THE H. P. DIMOCK. 

(Circuit Court of Appeals, Second Circuit. December 5, 1905.) 

Nos. 19, 20. 

C0LLI.S10N— Steamers Crossing— Violation of Staeboaed Hand Rule. 

A coilision occurred in the daytime on the Hudson river a short dis- 
tance above the Battery between the steamers Dimocli and Cygnus on 
courses crossing at nearly right angles. The Dimock had rounded the 
Battery from East river and was proceeding near the New York piers to 
her own pier a short distance above. The Cygnus was crossing over 
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from near the New Jersey side to her own pier, which was below that 
of the Dlmock. She saw the latter when coming around the Battery and 
knew her destination; but the master was Ignorant of the rule which 
made his the burdened vessel because of having the Dimock on her 
starboard slde, and assumed that when he had given the flrst signal of 
two blasts it gave him the right of way, and, although such signal and 
a second one were crossed by the Dlmock by a single blast, he con- 
tinued his course and speed until toc late to stop his headway, and came 
into collision with the Dimock, which had kept her course and speed. 
JBeld, that the Cygnus was clearly and grossly In fault for going con- 
trary to the rule, and responsible for the collision ; that the Dimock was 
not in fault for keeping her course and speed in accordance with the 
rule after sbe had refused to assent to the signal of the Cygnus, siuee 
she had a right to rely on its being foUowed by the Cygnus, and that the 
latter would keep eut of the way until It was too late to avoid the col- 
lision, and had no means of knowing that the master of the Cygnus was 
Ignorant of its requirements. 

Appeals from the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon cross-appeals from a decree of the 
District Court, Eastern District of New York, holding both vessels 
in fault for a collision in the North river, slightly above Pier 1 on 
June 15, 1902, at 6 :30 p. m. 

Harrington Putnam, for Metropolitan St. S. Co. 
George W. Wingate, for the Cygnus. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The following excerpts from the opinion 
of the district judge sufficiently indicate the movements of the vessels: 

"The Cygnus [bound up from Coney Island] passed the Statue of Liberty, 
proceeded directly up the North river, on the westerly side thereof, and made 
a turn to starboard in the neighborhood of the Central Railroad Ferry on 
the New Jersey shore, thereupon passed over a distance of at least 2,000 
feet and coUided almost at a right angle with the Dimock, which was about 
200 feet off Iron Pier No. 1, which was the Cygnus' immédiate destination. 
The Dimock came down the East river and rounded into the North river at a 
distance of at least 600 feet offl the Battery, gradually approached the New 
York shore, and proceeded towards her Pier No. 11 until the time of the 
collision." 

The Dimock was moving slowly, putting her engines "alternately 
ahead and backward * * * to regulate her motion for entering 
her slip at Pier 11, which she was approaching on the flood tide, and 
she was in motion when the collision happened." 

There is some conflict as to how many signais were sounded and 
at what précise points they were given. For the purposes of this 
appeal the narative of the captain of the Cygnus may be taken as cor- 
rect. He says that when he first saw the Dimock he was about up to the 
anchorage buoy, which is about midway between Ellis Island and the 
Communipaw Ferry ; at that time he had commenced to put his wheel 
to port and had turned nearly across the river, heading nearly for the 
New York shore. At that time he began to navigate with référence 
to the Dimock and had her then, and at ail times afterwards. on his 
starboard hand. When he sighted the Dimock she was making her 
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turn around the Battery and had progressed so far in ît that her bow 
was heading about for the Pennsylvania Ferry. That ferry lies a 
considérable distance above Communipaw, and if the Dimock were 
pointing in that direction she certainly could not hâve had the Cyg- 
nus on her starboard hand, unless the latter had passed so far along 
that the courses were no longer crossing "involving risk of collision." 
The Cygnus recognized the Dimock, knew to what line she belonged, 
that her pier was No. 11, and that she would hâve to go in there and 
not to Jersey City. Beginning to navigate with the Dimock on her 
starboard hand, the Cygnus was the burdened vessel, and under the 
rule the Dimock was Sound to maintain her course and speed. The 
Cygnus, as her captain says, sounded a two-whistle blast about as she 
turned towards the New York shore, soon after he heard one whistle 
from the Dimock. Thereupon he again blew a two-whistle blast, to 
which he again received a reply of one whistle. He heard no other 
whistles, though there is little doubt that the Dimock blew a third 
one. In the face of the two single blast signais which he did hear, 
indicating that the privileged vessel was going to navigate in com- 
pliance with the starboard-hand rule and to cross his bows, and al- 
though he saw that the Dimock had completed her turn and was going 
up along the New York shore, the captain of the Cygnus neverthe- 
less kept on until he had gone so far that, although he did at last 
stop and back, he could not check his boat in time to avoid collision. 
We concur with the district judge in the conclusion that "it is impos- 
sible to find any excuse for the Cygnus." 

The explanation of his navigation is found in the following quota- 
tion from his testimony: 

"Q. Isn't it the fact that under the rule, If she was on your starboard 
hand and the courses were ci-ossinfc, you having a vessel on your starboard 
hand must give way to her; isn't that so? A. Not as I understand the rule; 
uo, sir. Q. Do you understand because you blow two whistles that gives 
you a right to keep on and cross her bow? A. As I understand the in- 
spector's rules ; yes, sir. Q. If you had heard her whistles first instead of 
your whistles first what would you hâve done? A. I would hâve stopped 
iny boat. Q. You think that having blown two blasts and having gotten 
them in first that gave you a right to keep on across her bow? A. ïes, 
sir. Q. You understood it gave you the right of way? A. Yes, sir. Q. 
And you nagivated on that assumption? A. Yes, sir." 

Undoubtedly the unfortunate provision in the inspectors' rules about 
"not crossing signais," which— even before its formai enactment in the 
amendmentof 1899 (where it is restricted to vessels meeting end on) — 
was generally accepted by pilots as what the board required, has 
within the expérience of this court, been prolific of disaster. It 
operated to induce a belief among some pilots that by giving the first 
signal they could relieve themselves of the burden which the rules of 
navigation imposed upon them. But it is, indeed, surprising to find 
that, in this harbor, 11 years after the décision in The John King, 49 
Fed. 469, 1 C. C. A. 319, and four years after the décision in The 
George S. Schultz, 84 Fed. 508, 38 C. C. A. 476, an excursion boat, 
carrying sometimes thousands of people, is intrusted to the command 
of a man vvho does not know that the starboard-hand rule requires 
him to keep out of the way of the privileged vessel (which is itself to 
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keep course and speed), unless both vessels hâve by timely interchange 
of signais affected an agreement to undertake to navigate otherwise 
than as the rule provides. The fault of the Cygnus was gross, and 
was undoubtedly the cause of the colUsion. 

The only other question in the case is whether the Dimock was also 
in fault. She was entitled to corne down the East river and turn into 
the North river, directing her course towards her own pier. She was 
not bound, because at some time in her turning movement her head 
pointed to Jersey City, to keep on in that direction, merely because 
she saw the Cygnus on the Jersey side and knew the latter was about 
to turn in for her pier. They were nearly the whole distance of the 
river apart, she was on the starboard hand of the Cygnus and therefore 
privileged, and it was perfectly easy and not even inconvénient for the 
Cygnus to keep out of her way. Had her pier been some distance up 
the river, there might be force in the suggestion that she should hâve 
gone further out, but Pier 11 is so near the Battery that she was 
clearly justified in not making such a wide sweep, although in con- 
séquence she navigated nearer to the piers. She was not moving at an 
excessive speed, she repeatedly announced by signal blast just what her 
course would be ; she obeyed the rule, and kept her course and speed. 
The district judge held her in fault solely because she did not stop 
and reverse. He says: 

"If the mère omission of the Cygnus had been a failure to stop earlier, 
It could wlthout difflculty be determined that the Dimock should be relieved, 
for just when or where a paddle-wheel vessel shall stop to avoid another 
vessel is best linown to her navigators, and dépends upon conditions peculiàr 
to herself, of which those on the opposite vessel can hâve no nice apprécia- 
tion. But when to the continued pvogress is added a cross-signal and failure 
to respond to later signais [the privileged vessel is to be held in fault]." 

It should be remembered, however, that the master of the Dimock 
had no means of knowing that the master of the Cygnus was ignorant of 
the provisions of the rule, and that he supposed the Cygnus to be privi- 
leged. The master of the Dimock could only judge of the situation 
from what he saw. There was nothing perilous in the Cygnus turning 
and heading for Pier 1. She was then on the other side of the river. 
Nor was there any threat of danger in her so-called "cross-signal." 
The Cygnus' two blasts given at that time were but an invitation to 
modify the rule which she was perfectly justified in proposing. It 
might well be assumed that, so long as the invitation, even if repeated 
later still at a safe distance, was not accepted, the rule would be fol- 
lowed. There was no risk in the Cygnus coming well over towards 
the eastern shore, while the Dimock was holding her course up river 
near the piers and proclaiming her intention to continue such course, 
for, being a paddle-wheel boat, she could check her headway prompt- 
ly. The Dimock was in the situation in which so many other privi- 
leged vessels hâve been put by gross disregard of the obligation laid 
upon a burdened vessel; where one cannot tell at what moment of 
time the other vessel will conform to the rules, and where an effort 
to save catastrophe by altering course or changing speed may coïncide 
precisely in time with some change by the other boat, and thus pre- 
cipitate the disaster, instead of avoiding it. We hâve recently con- 
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sidered this subject in The City of Augusta and The Chicago, 125 
Fed. 712, 60 C. C. A. 480, where the situation was in some respects 
similar to the one at bar, and called attention to the forcible exposition 
of the duty of the privileged vessel which is found in The Talisman 
and The Delaware, 161 U. S. 459, 16 Sup. 521 (40 L. Ed. 771), 
where The Talisman was held free from fault, although she twice 
sounded signal blasts and then an alarm, none of which were an- 
swered, but did not change her helm or reduce her speed before col- 
lision. The Suprême Court in The Talisman said : 

"The preferred ste-imer will not be held in fault for m.iintalninsr her 
course and speed as long as it is possible for the other to avoid her by portinir, 
at least in the absence of some distinct indication that she i.s about to fail 
in her duty. If t'io master of the rireferred steamer were at liberty to spec- 
ulate upon the possibility or even the probability of the approaching steamer 
failing to do her duty and keep ont of his way, the Ccftainty that the former 
will hold his course, upon which the latter has a right to rely, and which it is 
the very object of the rule to insure, would give place to doubts on the part 
of the master of the oblisçated steamer as to whether he would do so or not 
and produee a timidity and feebleness on the part of both, which would 
brlng about more collisions than it would prevent." 

Référence may also be had to The Britannia, 153 U. S. 130, 14 Sup. 
Ct. 795, 38 L. Ed. 660, and The Northfield, 154 U. S. G29, 14 Sup. Ct. 
1184, 24 L. Ed. 680. In the City of Augusta we di.stinguished The 
New York, 175 U. S. 187, 20 Sup. Ct. 67, 44 L. Ed. 126, and The 
Albert Dumois, 177 U. S. 240, 20 Sup. Ct. 595, 44 L.Ed. 751, and, in 
view of so récent a discussion of the question, deem it unnecessary to 
renew it hère. We find the Cygnus solely in fault for the collision. 

The decree is reversed, with costs to the Dimock, and cause '■emand- 
ed, with instructions to enter a decree against the Cygnus, in favor of 
the Dimock, for her damages, interest, and costs. 
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(Circuit Court of Appeals, Sixth Circuit. January 3, 1906.) 

No. 1,395. 

Collision — Steam Vessels Meeting — Violation or Passing Agheement. 
Bar Point Tjight, which marlis the mouth of Détroit river is upon a 
crib in Laiie Brie, some distance south of the mouth of the river, and 
northward from it on the Canadian side of the river at a distance of 
2,800 feet is a gas buoy. The water in the lake between the light and 
the buoy is of sufflcient depth for navigation, and it is the custom and 
usage for vessels either bound in or out of the river to pass between 
them. Hehl, that an agreement to pass port to port made between a 
vessel passing out of the river when a half mile north of the light, and 
a vessel coming in which was a half mile to the east of the light, both 
being headed toward the light, must be construed with référence to 
such custom, and required each vessel to keep to the starboard side of 
the channel between the light and the buoy, and that the incoming 
vessel was in fault for a collision which occurred 400 feet to the north- 
east of the light for being on the wrong side of such channel. 

Same — Passing Ageeement — Usage. 

The locality being known as one which, in following the usual custom, 
required each vessel to tum before their courses would cross, the rule 
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respectlng crosslng courses had no application, nor was It a violation of 
the passing agreement for the outgolng vessel to make the tum to port 
80 as to pass to the north and east of the light 

3. Same. 

One of two vessels whtch hâve made a passing agreement Is not bound 
to anticipate that the other will not act lawfuUy and complv with her 
agreement, and so long as there Is apparently reasonable opportunity 
for her to do so It is not a fault to act on the assumption that she will. 

4. Same — RisK OF Collision. 

It is the duty of a vessel to slacUen speed, or stop, or reverse if 
necessary when approachlng another, so as to involve risk of collision, 
but there Is no risk of collision within the meaning of the rule so 
long as the two vessels, by complying with thelr passing agreement, can 
certainly pass in safety, and each vessel may be navigated upon this sup- 
position until the intervention of something which should operate as 
notice to an offlcer of skill and prudence of the présence of danger. 

[Ed. Note. — For cases In point, see vol. 10, Cent. Dig. Collision, §§ 191, 
192.] 

5. Same — Contkibutoby Fault — Evidence to Bstablish. 

Where the fault of one vessel for a collision Is established beyond 
question, she Is not entitled to a division of damages with the other, 
except upon clear proof of some fault on the part of the latter, not 
made in extremis, and reasonable doubts should be resolved in her favor. 

6. Same. 

A vessel which in ail respects complied with a passing agreement held 
not chargeable with contributory fault for a collision for not anticipat- 
Ing risk of collision and acting thereon sooner than she did. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan. 

Roger M. Lee and F. H. Canfield, for appellant. 
John C. Shaw, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. The steamer City of Rome, having in 
tow a schooner bound down Lake Erie, came into collision with the 
steamer W. S. Mack bound up the lake. The point of collision was 
near Bar Point Light, which marks the entrance of Détroit river. 
When the vessels were one mile apart, the City of Rome being one- 
half mile north of Bar Point light and the Mack oné-half mile east 
of the light, a passing agreement to pass port to port was made. 
Though neither boat was crowded by any other, and each had proper 
lights and lookouts, they nevertheless collided in the open lake upon a 
clear, starlight night, with neither wind nor sea to affect their naviga- 
tion. The collision occurred at an angle of from 1J4 to 3^ points; 
the port bow of the Mack striking the port side of the Rome forward 
of amidships. The Rome alone was injured and for her damage 
libeled the Mack and received full damages. From this decree the 
owners of the Mack hâve appealed. 

Bar Point Light stands upon a crib out in Lake Erie. It marks the 
entrance to the Détroit river, although some three miles below its 
visible banks. There was some évidence tending to show that the 
dredged navigable channel of some 800 feet in width extending from 
the mouth of the river proper through the shallow waters of the lake 
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off the mouth of the river extends ail the way to Bar Point Light. 
But we think the red gas buoy on the Canadian side of the channel, half 
a mile above the light, marks the beginning of the real channel, for 
it is shown beyond cavil that the water on the east side of the chan- 
nel projected to the light is the open lake, and has a depth equal 
to that of the alleged channel. Vessels bound down Lake Erie, accord- 
ing to the custoniary usages of navigation, are expected to make a turn 
when coming out of the river between this gas buoy, 2,800 feet above 
Bar Point Light, and the light. The depth of the water is such at to 
make the whole width of this channel favorable for this turn in the 
course. The same thing applies to vessels coming up the lake and 
bound up the river, and the passing signais meant that the Rome in 
making this turn and passing port to port would so turn as to keep on 
the starboard side of this 2,800 foot channel and keep the Bar Point 
Light upon her starboard hand. 

There was nothing in the nature of the locality or the usages of 
navigation which gave the Mack any right to expect the Rome to pass 
upon the westerly side of Bar Point Light. To the Rome the pass- 
ing agreement meant that the Mack would make the turn as cus- 
tomarily made and keep to the buoy side of the channel. Compliance 
with this customary usage of navigators at this point was required, 
and each vessel had a right to expect that the turn would be made 
in such manner as not to crowd the other. The Vanderbilt, 6 Wall. 
226, 18 L. Ed. 823 ; The Victory, 1C8 U. S. 410, 421, 18 Sup. Ct. 149, 
42 L. Ed. 519. There was no room for serions disagreement as to 
the duty of thèse vessels at this locality under their passing agree- 
ment, and the évidence reveals the fact that each understood the 
course which the other would take and her own duty under the pass- 
ing agreement. How, then, did they so maneuver as to collide with 
notice of each other's présence and purpose and plenty of water to 
turn in ? 

The importance of the locality of collision is most évident, and upon 
this question there is the sharpest of conflicts in the évidence. The 
Mack has mainlained that the collision occurred very near to the gas 
buoy. If so, the Mack was on her own side of the water, and the 
Rome would hâve grave difiiculty in accounting for her failure to di- 
rect her course toward the westerly or Bar Point side of the channel. 
The trial judge, who heard ail of the witnesses, found himself unable 
to accept this view, and fixed the pomt of collision as in the neigh- 
borhood of 400 feet northeast of Bar Point Light. If this is found 
to be substantially the point of collision, and we see no reason for 
a différent view, it establishes two matters: First, that the City of 
Rome had directed her course, as she was bound to do, well upon 
her starboard side of the channel; second, that the Mack had not di- 
rected her course to her starboard side, but had crowded over too close 
before making her turn. This fact establishes the négligence of the 
Mack. She did not begin to make her turn so soon as she ought to 
hâve done in order to direct her course to the starboard or she was 
too slow in answering her helm for some reason not explained. In 
either event, she did not cdmply with the port to port agreement, but 
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crowded too far over upon the Rome's side of the water. We find 
no difïîculty in agreeing that the Mack was grossly at fault. 

The serious question is whether the City of Rome is not also to 
be condemned for not sooner seeing the danger of collision and taking 
seasonable steps to avoid it. The rule as to crossing courses has no 
application to the situation. Thèse vessels knew that each intended 
to make a turn at or near Bar Point Light, and that the usual and 
customary course to be attributed tô each would keep them clear of 
each other as a conséquence of the agreement to pass port to port. 
Risk of collision was not involved if each did what it was bound 
to do under the usage of navigation and particularly under the 
port to port agreement. The Victory, 168 U. S. 410, 420, 18 Sup. Ct. 
149, 42 L. Ed. 519 ; The Waldo, 100 Fed. 503, 40 C. C. A. 517. But 
it is said that the City of Rome should be condemned for not doing 
ail she was required to do under the situation to avoid risk of col- 
lision. Thèse vessels were one mile or more apart when signais 
of one blast were exchanged. In view of the locality and the well- 
understood custom of vessels bound in or out of the river to make 
the necessary change in course in the vicinity of Bar Point Light, 
the City of Rome was justified in assuming that the Mack would 
make the turn in such time as would not involve risk of collision if 
she should, as customary, make her own turn, leaving the Bar Point 
Light on her starboard hand. The Mack, when the passing agreement 
was made, was just about one-half mile, substantially east, below 
the light. The Rome was about the same distance above or north of 
the light and each was heading on the light. Thus the course of each 
vessel, if continued, would lead to and end at Bar Point 
Light. Their headings were almost at right angles. But, the 
locality being known as one which required each vessel to make the 
turn before their courses should cross and the agreement being that this 
turn should be made port to port, the rule in respect of crossing 
courses did not apply. The Waldo, 100 Fed. 602, 40 C. C. A. 517. 

But it is said that the Rome, after agreeing to direct her course 
to starboard, did not do so, but starboarded her helm a point or a point 
and a half when the vessels had come within half a mile of each other, 
each having up to that time continued to head on the Light. 

This altération of her helm was necessitated in order to go to the 
eastward of the light house crib upon which the Rome had been di- 
rectly heading up to that moment. The change in course was only 
great enough to allow the Rome to pass the Light at about 200 feet 
on her starboard hand. The Mack should hâve assumed, under the 
well known usage of the locality, and of the passing agreement, that 
the Rome would pass to the eastward of the light and the Rome had a 
right to assume that the Mack would make her own turn in such a 
way as to permit this to be donc. The master of the Mack upon this 
matter was asked: 

"Q. When the flrst signais were exchanged between your vessel and the 
Rome, what is the fact as to whether or not you realized where or aljout 
where you and the Kome would hâve to passî" 
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To this he answered: 

"A. Why, from tlie position he was In, I knew lie would hâve to pass sonie 
place between the Bar Point and the gas buoy tliere." 

The fact was, and the Mack must be assumed to know, that imder 
the circumstances of the situation the Rome did not agrée to direct 
her course to the starboard of what it then was, but only to the star- 
board of the usual course in the necessary turning from a southerly 
to a southeasterly course for vessels bound down Lake Erie. 

The Mack's answer thus interpréta this agreement by saying: 

"As said steamers approaclied, the City of Rome blew a one blast passliig 
signal to the Mack, indicating that the Rome would direct her course to star- 
board and follow the westerly and southerly side of said bend, so as to pass 
on the Mack's port side, and the Mack immediately responded with one blast 
passing signal, thus indicating to the Rome that the Mack would direct her 
course to starboard and follow the northerly and easterly side of said bend." 

There was, therefore, no fault in starboarding so as to pass east 
of the light. The place of collision — some 400 feet northeast of the 
light — indicates that this change of course so as to pass the light on 
the starboard hand had not carried the Rome away from "the wester- 
ly and southerly side of said bend." If any fault is to be attributed 
to the Rome, it is that she did not seasonably observe the risk of col- 
lision arising from the failure of the Mack to make the turn wiien 
she should. 

The argument which supports this view is, in eiifect, a confession 
of the guilt of the Mack, and predicates the claim for a division of dam- 
ages upon the very flagrancy of her own misconduct. The experienced 
trial judge, who saw and heard the witnesses, denied a division of 
damages, and we should be slow upon such a question to reverse his 
conclusion. But it is said that Capt. Fox, master of the Rome, after 
starboarding when the two vessels were about one-half mile apart, 
kept his course until he received and returned a second signal of one 
blast from the Mack; that he only then realized there was danger of 
collision, and put his wheel hard aport to give the Mack more room 
to clear him. 

The event shows that this maneuver was made when a collision 
was well-nigh inévitable. The suggestion that she should hâve stopped 
or reversed when she ported was considered by Judge Swan, who con- 
cluded that, as she was incumbered with a tow and was so close to 
the Mack, an effort to stop or reverse would hâve been less effectuai 
and more dangerous than to port and maintain her speed. To this 
conclusion we agrée. But it is said that the Rome should hâve ported 
or checked or stopped before recciving this second signal. This second 
exchange of signais most probably occurred when the vessels were 
about 1,000 feet apart. Capt. Fox, it is true, estimâtes that they 
were within 300 or 400 feet of each other, and most of his officers 
and crew seem to concur with him. Upon the other hand, Capt. 
Hollingshead, of the Mack, says he gave his second signal when about 
fîve ship lengths from place of collision. This would make the boats 
3,000 feet apart, and in this estimate he is supported by most of the 
witnesses from his deck. The circumstances tend to show that neither 
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estimate îs acceptable and that they were in fact somewhere în the 
neighborhoo.d of 1,000 feet apart, rather more than less. The Mack 
had then commenced to swing, as could be seen from the Rome; her 
huU then being in sight, the night being clear and starhghted. The 
Rome ported long enough before the collision to show eiïect of her 
helm, and this was not likely to hâve been the case if she was within 
a ship length of the Mack, as they were approaching each other at 
rate of not less than one mile in four minutes. 

The charge of négligence upon the part of the Rome is based upon 
the statement of her master that from the time of her first exchange 
of passing signais until the second exchange he could see only the 
green light, range light, and head light of the Mack; that is, her 
red or port light remained shut out. This meant that she had not 
swung, or had not swung far enough, after the passing agreement, 
to enable the Rome to see that she had. As it was, the event shows 
that if the Mack had ported a few seconds earlier, or had swung the 
slightest bit faster, the collision would hâve been averted. The col- 
lision was a mère shave, the port bow of the Mack striking a glancing 
blow about the second hatch on the port side of the Rome. So it is 
that if the Mack had been 25 feet further east, or the Rome that 
much further west, they would hâve cleared each other. The fault 
of the Mack in coming over so far to the westerly side of the bend 
before swinging is clear. Whether she postponed porting too long, 
or swung sluggishly, being heavy laden and the bottom close under 
her stern, cannot be said. Before receiving this second signal of one 
blast,- which was, in effect, an assurance that the Mack was porting and 
was directing her course to her own side of the bend, she had ap- 
parently kept a course headed apparently on the light. Her red light 
continued to be shut out, and the fact that she was swinging was 
only observed when she was close enough to see her huU. This was 
simultaneous with her second signal. Fearing, then, from her po- 
sition, that there was risk of collision, the Rome at once hard a-ported. 
This was possibly five seconds too late, as the event shows. For 
the Mack it is said that so long as the Rome could see only her green 
light it was évident that she was not swinging to starboard and was 
still heading on her original course, and , that as she was seen to 
persist in that course up to the time of her second signal of one blast 
that the Rome should hâve realized that there was risk of collision 
before she did and either ported or checked until her intention became 
clear. 

That every vessel when approaching another so as to involve risk 
of collision shall slacken her speed, or stop or reverse, if necessary, 
is plain elementary law. So if one vessel be approaching another 
which has disregarded her signais, or whose course and purpose is 
uncertain she should check her speed or stop or reverse, as the case 
seems to demand, until her course is ascertained with certainty. The 
New York, 175 U. S. 206, 20 Sup. Ct. 67, 44 L. Ed. 126 ; Marsden on 
Collisions, 434 et seq. But hère was a situation in which the Rome, 
according to the well-known course of navigation at this bend, had 
a right to assume that the Mack would make her change in course 
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somewhere between the Bar Point Light and the gas buoy. Thus there 
was abundant sea room, the channel between thèse two objects having 
a width of not less than 3,500 feet. But under the passing agreement 
it became the duty of the Mack to make this turn upon the easterly or 
northerly side of the bend, leaving the westerly and southerly side for 
the Rome to make her own change of course. The Rome was not 
bound to anticipate that the Mack would not act lawfully and comply 
with her agreement, and so long as there was apparent reasonable op- 
portunity for her to swing and clear the Rome the latter might as- 
sume that she would do so. This is the doctrine as we read and con- 
strue the cases of The Free State, 91 U. S. 200, 205, 33 L. Ed. 299 ; 
The Servia, 149 U. S. 144, 154, 13 Sup. Ct. 817, 37 L. Ed. 681 ; The 
New York, 147 U. S. 73, 13 Sup. Ct. 311, 37 L. Ed. 84; The Victory 
V. The Plymothian, 168 U. S. 410, 427, 18 Sup. Ct. 149, 43, L. Ed. 
519, and the case of The Elphicke, 123 Fed. 405, 407, 59 C. C. A. 
386, a case decided by this court, the opinion being by Judge Severens. 
Neither was the Rome required to consider the possibility that the 
Mack would be unable to comply with her agreement or that she would, 
through négligence, persist too long in her original course. 
In Marsden on Collisions at Sea (3d Ed.) 351, it is said: 

"In estimating rlsk of collisions, it seems that the possibility of the other 
ship being unable to comply with the régulations, or of her negligently de- 
parting from them, is not, at least under ordinary circumstances, to be taken 
into considération." 

The Jesmond and Earl of Elgin, L. R. 4, P. C. 1. Under a state 
of facts somewhat analogous in The Victory and The Plymothian, 168 
U. S. 410, 436, 18 Sup. Ct. 156, 43 L. Ed. 519, it was said: 

"Each of thèse vessels was entitled to présume that the other would act 
lawfully; would keep to her own side; if temporarily crowded out of her 
course, would return to it as soon as possible; and that she would pursue the 
eustomary track of vessels in the channel, regulating her action so as to 
avoid danger. The Servia, 149 U. S. 144, 13 Sup. Ct. 817, 37 L. Ed. 681 ; The 
City of New York, 147 U. S. 72, 13 Sup. Ct. 211, 37 L.. Ed. 84; Belden v. 
Chase, 150 U. S. 674, 14 Sup. Ct. 264, 37 L. Ed. 1218." 

Within the meaning of the rule, "risk of collision" is not constituted 
when by compliance with a passing agreement they can certainly pass 
in safety and each vessel may be navigated upon this supposition 
until the intervention of something which should operate as notice to 
an officer of skill and prudence of the présence of danger. The duty 
required of the Rome under the passing agreement was to keep upon 
the westerly side of the channel at the bend. The navigable water 
was a half mile wide between the light and the buoy above. There 
was thereforc plenty of sea room to the westward of the course of the 
Rome. This is settled from the fact that the collision occurred at a 
point only 400 or 500 feet northeast of the light. The speed of the 
Rome was moderate. Though going with the current, it did not ex- 
ceed seven and one-half miles. 

This case has been argued against the decree of the district judge 
finding no fault in the Rome as if the mère fact that a collision oc- 
curred afforded suiiftcient évidence that the Rome had failed to do 
something in time which the situation required her to do. It is true 
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that if she had ported a few seconds sooner the collision, which was a 
mère shave, would hâve been avoided. But it is equally true that 
if the Mack had ported a few seconds sooner, or her swing after port- 
ing had been a little more rapid, the collision would hâve been escaped. 
The course the Rome was upon when she did realize the necessity of 
porting to give the Mack more room was absolutely in accordance with 
the passing agreement and was such as to keep her well over upon the 
westerly and southern side of the bend. She was entitled to hold 
that course and raanage her own navigation upon the supposition that 
the Mad< would make the turn without encroaching too far upon the 
Rome's side of the channel, and until it was apparent that the ]\Iack 
was not going to do this there was, in a légal sensé, no risk of col- 
lision, which called upon her to slacken her speed, or stop or reverse or 
go more to the west. The collision which did occur was the consé- 
quence of the sheer négligence of the Mack in the disobedience of the 
well-known rules of navigation at this bend and of her express pass- 
ing agreement. When was the Rome chargeable with notice of risk 
of collision growing out of this disobedience? She realized that there 
was danger when they had come within 1,000 feet of each other and 
promptly ported. How long before that ought she to hâve regarded 
the Mack as too long adhering to her apparent original course ? 

Appellant says that there was risk of collision before this porting, 
and that the failure to check or stop or port at a time antécédent is a 
fault for which she should be condemned. This direction to check, 
stop, or reverse when two vessels are proceeding upon a course, which 
involves risk of collision manifestly does not apply to a situation 
which is perfectly safe if no departure is made from settled principles 
of navigation whether imposed by statute or custom. Britt, M. R., 
in the case of The Béryl, L. R. 9 P. Div. 137, 139, very sensibly says of 
this requirement: 

That "it is an Instruction as to tlie conduct of men, and It cannot be that 
they are to do that thing merely because it is proved afterwards that there was 
risk of collision, or if there was risli of collision about to be constituted. It 
must apply if the circumstances are such that an ofBcer of orclinary skill 
and care would be bound to come to the conclusion that if the ships continue 
to approach each other there will be risk of collision." 

The object of the rule is to avoid risk of collision, and we are not to 
be understood that a vessel is under no duty of obeying the rule in re- 
spect to vessels meeting .end on, so as to involve risk of collision until 
the risk of collision has actually arisen. What we mean to say is 
that the rule applies whenever it is or ought to be apparent that there 
will be risk of collision if nothing is done to prevent it. But under the 
situation hère the rule did not apply until the Mack began to départ 
from her duty and disregard her obligation. Only when this became 
or ought to hâve become apparent would a reasonably prudent navigat- 
or be charged with notice of risk of collision. As was said in the 
case of The Victory and The Plymothian, 168 U. S. 410, 18 Sup. Ct. 149 
43 ly. Ed. 519, the question as to whether the Rome may not hâve been 
slightly in fault may be a close question. "This is often so when sub- 
séquent knowledge of what might hâve prevented disaster tends to 
qualify the inquiry as to the prier duty to avoid it." But it is not 
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enough to raise a close question as to whether the Rome may not hâve 
been a few seconds slow in realizing that the Mack was not doing what 
she had every reason for assuming she would do. The fault of the 
Mack being established beyond cavil she is not entitled to divide dam- 
ages with the Rome upon criticism of her management except upon 
clear proof of some fault not made in extremis and reasonable doubts 
should be resolved in her favor. The Atlantis, 119 Fed. 568, ô6 C. 
C. A. 134; The New York, 147 U. S. 72, 13 Sup. Ct. 211, 37 L. Ed. 84. 

This collision occurred in the nighttime. The hull of the Rome was 
invisible until at the moment the Rome ported. Even then the Mack, 
by her signal of one blast, gave assurance . that she was directing her 
course to starboard. Before that she was a mère bunch of lights, and 
it was hard to estimate her distance with any degree of accuracy. 
There was no room for misunderstanding what she proposed to do. 
The lights of each were visible to the other, and there was no confusion 
in signais. The Rome was also incumbered with a tow. It was not 
until such time as the Rome ought to hâve discovered that the Mack 
was coming so near her own course as to probably involve risk of col- 
lision that she was under any obligation to apprehend danger and 
take measures to avoid collision. The Servia, 149 U. S. 144, 153, 13 
Sup. Ct. 817, 37 L. Ed. 681. In view of ail the facts, and of the dé- 
niai of a division of damages by a much experienced admiralty judge, 
we are not satisfied to hold that the Rome was in fault for not antici- 
pating risk of collision before the moment when she took the most 
reasonable course to avert it. 

The case is distinguished from The Elphicke, 133 Fed. 405, 59 C. 
C. A. 286. The collision involved in that case between the Poe and the 
Elphicke occurred in broad daylight. The Poe saw that the El- 
phicke was not doing her duty, and "was out of her proper place and 
taking measures to right herself" ; but she depended upon the Elphicke 
being able to retrieve her fault, and refused to vary her own course. 
It was a clear case of apparent danger of collision with time to avoid it. 
The suggestion that there was some évidence tending to show want 
of proper lookout has nothing in it. The circumstances indicate that 
the watchman was at his post. But, whether he was so or not, the 
master saw and heard ail that was to be seen and heard, and the case 
has been tried out upon the theory that from the admission of the 
master in respect to the position of the Mack the Rome was at fault 
in not sooner realizing the misconduct of the Mack. 

The decree must be affirmed. 



MANDEVILLB v. COURTRIGHT et al. 
(Circuit Court of Appeals, Third Circuit December 28, 1905.) 

No. 58. 

1. COBPOEATIONS CONDUCTING ILLEGAL BUSINESS LlABILITY OF StOCKHOLD- 

EEs FOR Torts. 

Défendants, ail of whom were stocklioUlers and officers of a company 
Ineorporated in New Jersey, caused to be conducted in tlie state of Penn- 
sylvania, in tlie name of the corporation, tlie business of dentistry, wliicU 
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the corporation had no charter right to carry on there, and which was 
In violation of a law of the state. Plaintiff, in Ignorance of the existence 
of such a corporation, and supposlng that she was in the hands of 
Ucensed dentists, submltted to an opération by an authorized employé of 
the establishment, who performed the work so negligeutly as to fracture 
plaintiff's jawbone and cause her serlous injury. Seld, that défendants 
could not avoid personal liability for the Injury by setting up the charter 
of the Company, but that, each having kubwlngly and actively particlpated 
in conducting the business in violation of law, they were llable as part- 
ners for ail acts donc thereln. 
2. Phïsicians and Surgeons — Causing Teeatment of Patient by Unli- 

CENSED DeNTIST EXEMPLABY DAMAGES. 

Exemplary damages are recoverable from défendants, who, In conduct- 
ing the business of dentistry, caused plaintiff to be operated on by an 
employé who was unlicensed as a dentist, and through wbose négligence 
and want of sltill she suffered a severe injury. 

Bradford, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 126 Fed. 1007. 

Russell Duane and C. L. Smyth, for plaintiff în error. 

A. B. Repetto and E. A. Anderson, for défendants in error. 

Before ACHESON and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

ACHESON, Circuit Judge. The plaintiff's statement of claim sets 
forth that the défendants, under the name of Alba Dentists Company, 
were engaged in the practice of dentistry in the city of Philadelphia, 
at No. 1002 Market street, and that on or about May 11, 1903, they 
undertook and agreed to furnish to the plaintiff a set of teeth, and to 
extract the necessary teeth, and that in the doing of the work, an 
employé of the défendants, who was operating upon the plaintiff's 
mouth by and under the authority of the défendants, negligently and 
carelessly fractured the plaintiff's jawbone, causing her great and 
permanent injury. The jury rendered a verdict in favor of the plain- 
tiff for the sum of $4,000, whereof they reported by way of spécial 
verdict that the sum of $1,500 was assessed as punitive damages, sub- 
ject, however, to the reserved questions of law: First, "whether there 
is any évidence to go to the jury in support of the plaintiff's claim" ; 
second, "whether there is any évidence to go to the jury in support of 
the plaintiff's claim for exemplary damages." Subsequently the court 
entered judgment for the défendants non obstante veredicto. 

It appeared that in March, 1901, some of the défendants procured 
a charter from the state of New Jersey incorporating a Company named 
Alba Dentists Company. At the trial of this case the learned judge 
below charged the jury "that the charter of New Jersey did not 
give to the corporation, to which that charter related, the power to 
practice dentistry in Pennsylvania"; and in his opinion disposing of 
the case on the réservation, the judge said: 

"I will assume, without deciding, that the Alba Dentists Company, In 
practicing dentistry, exceeded the powers conferred upon it by the state of 
New Jersey, and that by its pursuit of that calling in Pennsylvania it violated 
the law of that commonwealth." 
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We agrée that îts charter did not authorize the Alba Dentîsts Com- 
pany to practice dentistry in Pennsylvania, and that by the law of 
Pennsylvania the company was forbidden to practice dentistry in the 
latter state. The law of Pennsylvania by which this company is so 
forbidden is the act of assembly of July 9, 1897 (P. L. 206). In the 
case of Commonweaith ex rel. Attorney General v. Alba Dentists Com- 
pany, 13 Pa. Dist. R., 432, which originated since the plaintiff's cause 
of action arose, in the court of common pleas of Dauphin county, 
Pa., which is the state court having spécial statutory cognizance of 
actions quo warranto, it was held that the Alba Dentists Company (id 
est, the very company with which we are concerned) could not law- 
fuUy practice dentistry in Pennsylvania, and judgment of ouster was 
entered against the corporation. 

It appeared from the évidence that ail of the six défendants were 
stockholders of the Alba Dentists Company before and at the time 
when the plaintiff made her contract for dental work and suffered 
the injury complained of. But this was not ail. There was évidence 
to show that five of the défendants, namely, Courtright, Mayer, Ridge, 
Powell, and Brown, were officers of the company, filling, respectively, 
the positions of président, vice président, treasurer, secretary, and so- 
liciter, and that the other défendant, Noppel, was a director of the com- 
pany. The défendants Ridge and Brown, the treasurer and solicitor, 
were also directors of the company. It was shown that two of the 
défendants, namely, Courtright and Powell, were engaged in the active 
management of the business at the company's offices at No. 1002 Market 
Street, Phildelphia, where the business of dentistry was carried on in 
the name of Alba Dentists Company, and it was further shown that 
each of the other four défendants from time to time visited thèse 
offices. There was ample évidence to justify the jury in finding 
that ail the défendants had knowledge that the practice of dentistry 
was being carried on under the name of Alba Dentists Company at 
said offices and that ail of them assented thereto and that they were 
associated in the conduct of the business. 

The évidence showed that the plaintiff went to the company's offices 
at No. 1002 Market street, on May 11, 1903, and contracted to hâve 
the desired dental work done. The plaintiff testified that she did not 
know that the Alba Dentists Company was a corporation, and that she 
supposed she was dealing with licensed dentists. The court instructed 
the jury that, if the plaintiff dealt with the corporation with knowledge 
that it was a corporation, she would be estopped from raising the c[ues- 
tion whether or not it was acting within its powers, and would be pre- 
cluded from holding the défendants liable. The verdict being for the 
plaintiff, it must be taken that the jury found that she had not knowing- 
ly dealt with the corporation. There was évidence to show that dur- 
ing the progress of the dental work for which the plaintiff had con- 
tracted one Louis Solomon, who was an employé at this establishment, 
but who had no license to practice dentistry, after consultation with the 
défendant Powell, the then acting manager of the establishment, and by 
Powell's direction, extracted a pièce of the plaintiff's upper jawbone, 
upon the erroneous supposition that it was a root or pièce of process; 
the resuit being a badly broken jaw. 
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The case, then, as we read the record, is this : The défendants, who 
were stockholders and officers of a company incorporated in the state 
of New Jersey, caused to be conducted in the state of Pennsylvania, 
in the name of the corporation, the business of dentistry, which the 
corporation had no charter right to carry on there and which it was 
expressly forbidden to carry on in Pennsylvania by the law of the 
latter state. The plaintiff, in ignorance of the existence of such a 
corporation, and supposing that she was in the hands of hcensed 
dentists, submitted herself to an authorized employé of the establish- 
ment, who operated upon her mouth so negligently and carelessly as 
to fracture her jawbone and cause her serious in jury. Such being the 
case, can the défendants escape personal liability to the plaintiff by 
setting up the charter of the company? We thinïc not. To ail intenta 
and purposes, the défendants acted without any charter at ail, for the 
New Jersey charter gave no warrant to the corporation to practice 
dentistry in Pennsylvania and the Pennsylvania statute prohibited the 
corporation to practice dentistry in that state. The défendants were 
bound to know that their corporation was forbidden by law to practice 
dentistry in Pennsylvania, and it seems to us that by the use of the 
name of the corporation they could not avoid personal liability for 
what they did. The défendants were not innocent nonassenting stock- 
holders, but they were concerned knowingly and actively in the can- 
duct of an illégal business carried on in the name of the corporation. 
What was being carried on at their establishment, the practice of den- 
tistry, the corporation could not conduct. This the défendants were 
bound to know. What, therefore, the corporation could not do, thej 
could not, under the guise of its charter, carry on. And hence they 
must be conclusively held to hâve donc themselves what was actually 
donc. In a word, thèse défendants, in view of their knowledge and 
active participation, cannot be heard to say that what they were caus- 
ing to be done, was not being done by them but by their corporation, 
when that corporation could not conduct the business and they knew 
that it could not. 

If parties, even though organized as a corporation, knowingly con- 
duct business wholly outside of the charter powers, or make use of the 
statu tory organization to act in fraud of the laws of the state, for 
the sake of profit, their relation is that of partners. 1 Bâtes on Part- 
nership, § 6. In Medill v. Collier et al., 16 Ohio St. 599-613, it was 
held that persons who carry on a banking business in the name of a 
banking corporation in violation of a provision of a statute which 
forbids the bank to engage in such business until it has deposited 
with the auditor of the state certain prescribed securities, are not 
protected by the corporate privilèges from personal liability for the 
debts con tr acted by them in the transaction of such unlawful business. 
The court there said : 

"Without undertaking to détermine how far the principle may be ex- 
tended, it is decisiVe of this case to hold, as we do, that, where the entire 
business carried on by persons in the name of the corporation is such as 
the corporation is proliibited by law from doing, they cannot interpose the 
corporate privilèges between them and the liabllities which the law imposes 
upon individuals in the transaction of similar business without the use of the 
corporate name." 
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That case is also authority for the proposition that innocent, non- 
assenting stockholders are not personally resporsible for liabilities 
incurred in such unlawful business, but only those who authorize 
or sanction tlie unlawful undertakings are personally liable. 

In Ridenour v. Mayo, 40 Ohio St. 9, it was held that where trustées, 
selected and qualified under an act for the establishment of savings 
societies, did nothing in exécution of the corporate power, the existence 
of the corporate agency will not shield them from individual lia- 
bility in an action on a contract entered into by them in conducting 
business foreign to the objects and purposes of the incorporation. 

As the practice of dentistry in Pennsylvania by the défendants' corpo- 
ration was both unauthorized by its charter and positively forbidden by 
law, we are not able to see upon what just principle the défendants can 
avoid Personal responsibility for what they caused to be done in the 
name of the corporation. They were the real actors — the actual wrong- 
doers — in the setting up and carrying on of this unlawful business. 

Finally, it is an established rule in Pennsylvania that incorporators 
who transact business upon the strength of an organization which is 
materially defective under the enabling statute, are individually re- 
sponsible as partners to those who deal with them without knowledge 
of the incorporation. Guckert v. Hacke et al, 159 Fa. 303, 28 Atl. 
349; New York National, etc., Bank v. Crowell et al., 177 Pa. 313, 35 
Atl. 613. The principle of thèse cases applies, we think, to the présent 
case, for the business of dentistry, which thèse défendants set on foot 
and caused to be carried on in Pennsylvania in the name of their cor- 
poration, was entirely outside of its charter powers and was forbidden 
by the Pennsylvania statute. In fact, there was no charter applicable 
to the business. 

With référence to the matter of exemplary damages, little need be 
said. The charge of the court upon that branch of the case was un- 
exceptionable and very fully and clearly stated the ruies of law govern- 
ing the subject. There was évidence that the operator upon the 
plaintiff's jaw was unlicensed as a dentist. The opération itself called 
for expérience, knowledge, and skill. Thèse the person who operated 
seemed to hâve lacked. It was a great wrong to the plaintiff and a 
reckless indifférence to her welfare to put her in the hands of such 
an incompétent person. Moreover, the évidence justified a finding by 
the jury that he acted with reckless disregard of the conséquences to 
the plaintifif in extracting from her jaw what he supposed to be a root 
or pièce of process, but what was, in fact, a portion of her jawbone. 
We think that the facts disclosed by the évidence fully justified the 
jury in awarding to the plaintiff exemplary damages. 

The judgment of the Circuit Court is reversed, and, rendering the 
judgment which that court ought to hâve rendered, we now enter 
judgment in favor of the plaintiff and against the défendants on the 
verdict for $4,000, with interest from the date of the verdict, October 
24, 1903, with costs in the court below and in this court 

BRADFORD, District Judge, dissents. 
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In re ZIER & CO. 

WATTS et al. V. McOUr.LOCH et al. 

(Circuit Court of Appeals, Seventh Circuit. May 20, 1905.) 

No. 1,003. 

1. Bankeuptct — Allowance of Attokney's Fées — Services Rendered to 

State Receiveb. 

The faet that attorneys were employed by a receiver, appointed by a 
State court for a corporation whlch was subsequently adjudged banlcrupt, 
and rendered useful services therein, créâtes no légal elaim for tlie 
allowance of fées out of tlie state in banliruptcy ; but such claim is 
allowable only on équitable considérations for services from which the 
estate in bankruptcy bas derived beneflt, and to the extent only that 
they were bénéficiai In fact 

2. Same. 

Attorneys employed by a receiver appointed by a state court for a 
corporation which was subsequently adjudged bankrupt, who antagonlzed 
the bankruptcy proceedings and Instigated litigation which delayed and 
obstructed such proceedlngs and caused large expense to the estate, 
which more than equaled any beneflt it reoeived from their services, are 
not entitled to an allowance of fées from the estate, and their belief 
that they were within their légal rights, and that the state court had 
priorlty of jurisdlction, is Immaterial. 

Appeal from the District Court of the United States for the Dis- 
trict of Indiana. 

For opinion below, see 137 Fed. 399. 

The appellants, comprising the flrm of W. W. & J. R. Watts, presented 
elaim before the référée In bankruptcy for légal services rendered under 
employment by the receiver, appointed by the circuit court of Floyd county, 
Ind., under a complaint filed and proceedlngs pending therein against M. 
Zier & Co., the bankrupt corporation, prior to the proceedlngs in bankruptcy. 
Their services are recited In an affldavit of W. W. Watts to consist of In- 
vestigations of transactions of the corporation and its affalrs, wherein vari- 
ous complications appeared, advising the receiver In respect of his duties, 
and efCecting varions settlements and collections ; as substantially ccatin- 
uous from December 30, 1902, when the receiver was appointed, to February 
19, 1903, when the receiver tendered his résignation to the state court and 
ccased opérations ; and as bénéficiai to the estate of the bankrupt, and of 
the value of $1,250. This claim was allowed by the référée after hearing 
testimony as to the nature and value of services. On review the rullng of 
the référée was reversed by tiie District Court and the claim disallowed, and 
this appeal Is from the order thereupon. The District Court flnds, as recited 
in the order, "upon considération of the records and proceedlngs of this 
court In said matter of M. Zier & Company, as well as the additional évidence 
furnished under the certlfleate of the référée, that the services of said firm 
were rendered in an unsuccessful effort to obstruct and defeat the jurisdlc- 
tion of this court which has greatly increased the costs and expenses that 
are chargeable against the estate in bankruptcy over and above any beneflt 
whlch It has derived from or Is incidental to the services aforesaid" ; that 
the services "were not bénéficia! to said estate in bankruptcy" ; and that the 
allowance by the référée was in violation of certain rules of the court and 
was "unauthorized and void." The proceedlngs in the Floyd circuit court 
were instltuted by the appellants, as attorneys on behalf of Joseph T. Ryer- 
Bon & Son, as creditors of the bankrupt, on December 30, 1902, and the 
receiver therein was appointed the same day and entered into possession of 
the assets. The pétition for involutary bankruptcy was flled February 6, 
1903, and a receiver in bankruptcy was appointed February 11, 1903. Pos- 
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session of the assets was wlthheld from thé recelver In bankruptcy, under 
the advlce of the appellants, and through their advice and conduct, In the 
fîrst Instance, delay and conflict occurred over the possession, resulting in 
the proceedings reported as In re Watts and Sachs, 190 U. S. 1, 23 Snp. Ct. 
718, 47 L. Ed. 933, and causing large expense to the estate in bankruptcy. 
The further facts and circunistances which are deeined pertinent are men- 
tioued in the opinion. 

Geo, Weissinger Smith, for appellants, 
Charles W. Smith, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge, after stating the facts, dchvered the opin- 
ion of the court. 

The fact alone that the appellants were employed by the receiver 
in the state court proceedings, and rendered useful professional services 
therein, establishes no légal claim for allowance out of the estate in 
bankruptcy, by way of lien upon the assets or otherwise, as they were 
not performed on behalf of the bankrupt nor in the bankruptcy ad- 
ministration. Randolph v. Scruggs, 190 U. S. 533, 539, 23 Sup. Ct. 
710, 47 L. Ed. 1165 ; In re Chase, 59 C. C. A. 629, 134 Fed. 753. The 
bankruptcy jurisdiction, when properly invoked, supersedes the prior 
proceedings in the state court for winding up the corporation, "as to 
■vhich the jurisdiction is not concurrent" (In re Watts and Sachs, 190 
U. S. 1, 27, 23 Sup. Ct. 718, 47 L. Ed. 933), so that the rule upheld in 
Randolph v. Scruggs, supra, in référence to a voluntary assignment 
for the benefit of creditors, is equally applicable to this claim. Such 
claim is allowable only upon équitable considérations for services 
from vvhich the estate in bankruptcy bas derived benefit, and to the 
extent only that they were bénéficiai in fact. The rule thus governing 
the claim was recognized by the District Court in its conclusions, and 
the order of reversai and disallowance rests primarily on the fînding 
of fact that the services "were not bénéficiai to said estate." Upon 
the record certiiled by the référée, and without référence to other 
matters for the considération of which error is assigned, we are con- 
strained to the opinion that the services embraced in the claim were 
so largely directed to delaying and obstructing rightful proceedings 
in bankruptcy that they cannot be treated as bénéficiai to the estate, 
and are without equity for support of the claim to be compensated 
out of the estate in bankruptcy. 

Institution of the suit against the corporation was plainly within 
the rights of the plaintifïs therein and their attorneys, the appellants. 
So the application for and appointment of a receiver to administer 
the assets and rightful possession thereunder up to the intervention 
of bankruptcy proceedings are not questionable. It is contended on 
behalf of the appellees that the attorneys for the plaintifïs in such suit 
were disqualifîed from serving the receiver as well, because of con- 
fiicting interests, but their right to accept such service is assumed, 
without so deciding, for the purpose of the présent considération. 

The witness Watts frankly admits, in his testimony before the réf- 
érée, substantially, not only his belief that the priority of thèse pro- 
ceedings under the state statute gave them precedence over any at- 
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tempted proceedings in bankruptcy, but that the appellants obstruct- 
ed the latter proceedings in that view; and the delay and expense to 
the estate in bankruptcy, referred to m the findings of the District 
Court, were caused by the varions means adopted by the appellants, 
on behalf of the receiver, to that end. Thus on January 16, 1903, they 
sought on behalf of the receiver and subsequently obtained from the 
court an order that "ail creditors and other persons be * * * en- 
joined and restrained from prosecuting any claim or suit against this 
estate, except by intervention in this cause, or by first obtaining leave 
of this court." Thereupon, when the proceedings in bankruptcy were 
commenced, they petitioned the Floyd circuit court to cite the pe- 
titioning creditors and receiver in bankruptcy "for contempt for ap- 
plying to" such bankruptcy court for relief, and résistance and conflict en- 
sued, which became the subject-matter of judicial inquiry, primarily 
in the District Court and ultimately in the Suprême Court. In re 
Watts and Sachs, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 933. The facts 
of this course of conduct suffîciently appear from the testimony and 
the certified copy of the record of the Floyd circuit court, together 
with the proceedings in bankruptcy in the District Court, ail of which 
were before the référée and embraced in his certificate, without réf- 
érence to the testimony before the District Court in the subséquent pro- 
ceedings against the appellant Watts and others for alleged contempt, 
so that the extent to which the last-mentioned proceedings in that 
court were within judicial cognizance for the purpose of the review 
in question, does not require considération. Nor is it material to the 
présent issue that the Suprême Court (In re Watts and Sachs, supra) 
held that thèse parties "entertained the conviction in good faith that 
the custody of the state court could not be lawfully interfered with by 
the bankruptcy court," and were acting erroneously, but not in con- 
tempt of the District Court, and so discharged them from the adjudica- 
tions of that court for contempt. The services of the appellants were 
persistent in obstructing both resort to and proceedings in bankruptcy, 
and caused injury and expense to the estate which were unafïected 
by their motives; so that their incidental service in making sundry 
collections and negotiating settlements is not entitled to independent 
récognition for allowance. 

We are satisfied that the appellants fail to establish bénéficiai serv- 
ice equitably chargeable against the estate in bankruptcy, and that 
the District Court rightly disallowed their claim ; and the order there- 
upon is afïirmed. 



DOHERTT V. ARKANSAS & O. R. CO. 
(Circuit Court of Appeals, Eighth Circuit November 28, 1905.) 

No. 2,180. 

SDBSCEIPTIONS— RiGHT TO WlTHDHAW BEFORE ACCEPTANCE. 

■Voluntary subscriptions do not ripen into binding obligations untll they 
hâve been accepted, and as long as tbe beneflciary Is contending that the 
conditions of his proposition which called forth the efCorts of others to ob- 
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tain the subscriptions hâve not been complied with a subsci'iber may 
wlthdraw and cancel his offer to contribute. 

[Ed. Note. — For cases in point, see vol. 45, Cent. Dig. Subscriptions, {S 
6, 20.] 

In Error to the United States Court of Appeals in the Indian 
Territory. 

For opinion below, see 82 S. W. 899. 

This was an action by the raiiroad eompany in the United States Court for 
the Northern District of the Indian Territory to recover from Doherty upon 
a voluntary subscription. A verdict was returned for the plaintiff, and the 
judgment thereon was afflrmed by the United States Court of Appeals in the 
Indian Territory. 

W. H. Kornegay, for plaintiff in error. 
James S. Davenport, for défendant in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

Voluntary subscriptions do not ripen into binding obligations until 
they hâve been accepted, and, as long as the beneficiary is contending 
that the conditions of his proposition which called forth the efforts 
of others to obtain the subscriptions hâve not been complied with, a 
subscriber may withdraw and cancel his offer to contribute. The 
case at bar is controlled by this principle. The raiiroad eompany 
was about to extend its line of road from its then terminus, into the 
Indian Territory, and negotiations which ensued with the citizens 
of the town of Grove resulted in a proposition that the extension would 
be made to that place if they would (1) raise and pay to the eom- 
pany a bonus of $5,000, (2) pay ail damages arising from the con- 
struction of the road through the town, and (3) pay ail damages 
of a specified character for a distance of five miles eastward of the 
town. The proposition of the eompany was regarded by it as an en- 
tirety. During the progress of the subséquent efforts of the citizens 
to secure subscriptions for the bonus, and to furnish sufïicient guar- 
anty that the damages would be paid, the position of the eompany, 
consistently maintained, was that before the proposition became oper- 
ative and binding the performance of ail of the varions conditions 
must first be adequately secured. It was asserted by the eompany 
that the desired extension would not be made unless satisfactory pro- 
vision was made for the payment, not only of the bonus, but also of the 
damages specified. In the earlier stages of the affair Doherty signed 
subscription lists whereby he agreed to contribute the sum of $650 
toward the amount of the bonus. Shortly thereafter the eompany re- 
quired the subscribers to give promissory notes for their subscriptions. 
Doherty refused to do so, and repudiated his obligation upon the papers 
he had already signed. In our opinion it was clearly established by the 
évidence that at that time the relations of the parties had not reached 
a stage at which the subscribers were irrevocably bound. The eom- 
pany thereafter held itself free to make demands upon the représenta- 
tives and committees of the citizens that they comply with the other 
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parts of the proposition; and at least once it dedared that, if its re- 
quirements were not complied with, the extension to Grove would not 
be riiade. 

More than tliis, it appears that it was not until several months after 
the déclaration by Doherty that he would no longer be bound that the 
Company for the first time recognized that sufficient guaranty had 
been given, and a formai contract was then drawn up and signed on 
behalf of the company and by members of the citizens' committee, 
whereby the company engaged to construct its extension to the town 
of Grove. It was at this time, also, that the promissory notes which 
had been given by other subscribers were withdrawn from a bank 
in which they had been placed in escrow, and stamped, as required 
by an act of Congress then in force. A beneficiary of a voluntary 
subscription cannot hold to an incompleted donation, and at tlie same 
time either impose other conditions upon the subscribers, or déclare 
himself absolved from his obligation because the conditions already 
prescribed hâve not been complied with. The request of Doherty for 
a directed verdict in his favor should bave been granted by the trial 
court. 

This conclusion will doubtless dispose of the case, and therefore 
we heêd not consider the question which is raised concerning the 
power of the company, under the limitations of its Arkansas charter, 
to extend its road beyond the limits of that state. 

The judgments of the United States Court of Appeals in the Indian 
Territory and the United States Court for the Northern District of 
that Territory are reversed, with direction to grant a new trial. 



DAVIS et al. V. CARLISIiB. 
(Circuit Court of Appeals, Eighth Circuit November 25, 1905.) 

No. 2,107. 

1. EVmENCB — PABOL BVIDENCB Vabting Moetgage. 

Where a mortgage secured a note, and also contalned an express pro- 
vision tliat it Eliould secure future adrances, which were thereafter made, 
the lien of the mortgage cannot be defeated by paroi évidence that when 
It was given nothing more was contemplated than the debt then existing. 

2. Chattel Moetgages — Peioeities. 

Where, under a chattel mortgage providing for future advances, but 
leaving it optlonal with the mortgagee whether he shall make them, they 
are made after he bas been advised that a subséquent mortgage had been 
given on the property, his lien for such advancos will be postponed to that 
of the junior incumbrance. 
8. Payment — Appucaïion — Rights of Thied Pebsons. 

The holder of a chattel mortgage, securing a note and also subséquent 
advances, which was a first lien as to the note, but subordinate to a second 
mortgage as to the advances, was bound as agaiust the second mortgagee 
to apply proceeds of the mortgaged property paid him by the debtor on 
the note, and such proceeds will be so applied in a contest between them 
for priority of lien. 

In Error to the United States Court of Appeals in. the Indian Ter- 
ritory. 
, For opinion below, see 83 S. W. 683. 
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Thfs was an action In replevin by Carlisie to recover posPOKsJon of 40 aoros 
of cotton. In December, 1900, he sold to the défendant Davis a span of mares 
and took from hlm a note for the purchase price and to seeure the sa me a 
chattel mortgage upon the mares and also upon the cotton. It was recited 
in the defeasance clause of the mortgage that it should be void if Davis paid 
the note and ail other indebtedness Including ail other aceounta made or given 
up to October 1, 1901. At that time there was no other indebtedness to Car- 
Jisle than the note. In Tebruary, 1001, Davis executed to the Hayes Mercan- 
tile Company a mortgage upon personalty including the cotton In controversy 
to seeure a debt then created. It was gpeciâed in this mortgage that, as to 
the cotton, it was subordinate to the one given to Carlisie to seeure the note 
aiready mentioned. In March and July, 1001, Carlisie also advanced addition- 
al sums to Davis and took bis notes therefor maturing October Ist. In tho 
fall of that year Davis paid to Carlisie from the proceeds of part of the mort- 
gaged cotton sums which were more than sufEcient to discharge the first note, but 
not sufficient to discharge ail of them. He also returned to Carlisie the mort- 
gaged animais, but the record is si lent as to their value and as to the price 
at which they were taken. Without the concurrence of Davis or the mer- 
cantile Company, Carlisie applied part of the money paid him upon the last 
two notes, leaving a balance due upon each of them as well as upon the tirst 
one. When advised of this, Davis objected and claimed that bis mortgage was 
satisfled. The défendants offered évidence tending to show that In December, 
1900, when the mortgage was given to Carlisie, no other indebtedness was in 
contemplation between the parties thei-eto than that for the animais then pur- 
chased ; that in the early part of the following year, 1901. Davis went to Car- 
lisie and inquired whether he would furnish him with supplies and money to 
enable him to make bis crop, but Carlisie deelined to do so ; that Davis then 
informed him he wonld hâve to apply to Hayes of the mercantile company 
for the accommodation, and af terwards dld so with the resuit aiready shown ; 
that subsequently, but before Carlisie made his loans of March and July, 
Davis advised him of the mortgage he had given to the mercantile company. 
After a trial before a United States Commissioner the cause was appealed to 
the United States Court for the Western District of the Indian Territory, 
where it was tried anew to a jury. The plaintifC obtained a verdict and a 
judgment. An appeal to the United States Court of Appeals in the Indian 
Territory resulted in an afflrmance of the judgment Thereupon this writ 
of error was obtained. 

It Is claimed that in the instructions to the jury the défendants were er- 
roneously deprived of thèse defonpes asserted at the triai : First, when the 
mortgage from Davis to Carlisie was given, no other indebtedness than that 
then existing was contemplated, and therefore the latter had no lien upon 
the cotton in controversy securing his subséquent loans ; second, If he had 
such a lien, it was subordinate to that of the mercantile company, for the 
reason that when he made the loans he was advised that the company had 
previously secured Its mortgage upon the cotton. 

De Roos Bailey and Thomas H. Owen, for plaintiffs in error. 
William T. Hutchings, for défendant in error. 

Before VAN DE VANTER and HOOK, Circuit Judges, andLOCH- 
REN, District Judge. 

HOOK, Circuit Judge, after stating the case as above, delîvered the 
opinion of the court. 

The mortgage to Carlisie contained an express and unambiguous 
provision that it should seeure future advances, and, such advances hav- 
ing been made, his lien cannot be defeated by paroi évidence that when 
the mortgage was given nothing more was contemplated than the debt 
then existing. To this effect is Moore v. Terry, 66 Ark. 393, 50 S. W. 
998. The case of Martin v. Halbrooks, 55 Ark. 569, 18 vS. W. 10-16 
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does not conflict with this conclusion. There a mortgage given to se- 
cure a présent indebtedness due at a specified date and also ail other in- 
debtedness then due was held not to include a pre-existing judgment in 
favor of a third party, vvhich the mortgagee afterwards bought at a dis- 
count and charged in fuU to the mortgagor. The judgment purchased 
was not of the same character of indebtedness as that existing at the 
time the mortgage was given, and the court upon considération of ail 
the circumstances concluded that it was not within the intention of the 
parties as manifested by the language of the mortgage. That, how- 
cver, is not the case now before us. 

Carlisle had a lien upon the property in controversy securing not only 
lus original note, but also his subséquent advances ; but under the évi- 
dence the question still remained whether, as to the latter, it was su- 
perior to the lien of the mercantile company whose mortgage was giv- 
en after that of Carlisle but before his subséquent advances were actual- 
ly made. In this connection it should be observed that the récital in the 
mortgage to the mercantile company that it was second to that of Car- 
lisle was confined to the original note therein described, and did not 
extend to indebtedness that might thereafter arise. 

It is not claimed that Carlisle had obligated himself to make any fur- 
ther advances to Davis. On the contrary, it was entirely optional with 
him whether he should do so. There was évidence in the case that 
when first applied to for the additional loans he declined to make them, 
and that Davis then informed him that he would hâve to go elsewhere. 
There was also évidence that Carlisle was subsequently informed of the 
transaction with the mercantile company, and that this information was 
given him before he made the additional loans which he now asserts as 
of the date of his mortgage. 

When, under a mortgage providing for future advances, but leaving 
it optional with the mortgagee whether he shall make them, they are 
made after he has been advised that a subséquent mortgage has been 
given upon the property, his lien for such advances will be postponed to 
that of the junior incumbrance. Schiffer v. Feagin, 51 Ala. 335 ; Preble 
y. Conger, 66 111. 370 ; Barnard v. Moore, 90 Mass. 273 ; Nicklin v. Nel- 
son, 11 Or. 406, 5 Pac. 51, 50 Am. Rep. 477 ; Bank Mont. Co.'s Ap- 
peal, 36 Pa. 172 ; Shirras v. Caig, 7 Cranch, 34, 3 L. Ed. 260 ; United 
States v. Lenox, Fed. Cas. No. 15,592; Ward v. Cooke, 17 N. J. Eq. 
93 ; National Bank v. Gunhouse, 17 S. C. 489 ; Ter-Hoven v. Kerns, 2 
Pa. 96; Brinkerhoff v. Marvin, 5 Johns. Ch. 320, 326; Brinkmeyer v. 
Browneller, 55 Ind. 487 ; Ladue v. Railroad Co., 13 Mich. 380, 87 Am. 
Dec. 759. 

If the mortgage of Carlisle was, as to the subséquent loans, subordi- 
nate to that of the mercantile company, he had no right, without the con- 
sent of the latter, to apply the proceeds of the mortgaged property as 
he did. In such a case, being sufîîcient for the purpose, they should 
hâve been applied to the complète discharge of the original note. The 
rights of the parties in the remainder of the mortgaged property now in 
controversy should be determined as though the application of payments 
had been made in the manner prescribed Ijy law. 

The trial court instructed the jury that Garlisle's mortgage was a val- 
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id one securing not only his original note, but also his subséquent ad- 
vances. This instruction was correct as far as it went, but it was sup- 
plemented by the following : 

"Unless ail tlie items of indebtedness made by Davis with Carlisle from the 
date of mortgage to October 1, 1903, bave been paid, your verdict should be 
for plalntiiï." 

Thèse instructions taken together, and they were not qualified in the 
remainder of the charge, had the effect to withdraw from the jury ail 
of the évidence touching the notice to Carlisle of the mortgage of the 
mercantile company, and they prevented the application of the pertinent 
and controlling rule of law to such a situation. Under thèse instruc- 
tions there was nothing left for the jury to do but to return a verdict 
for Carlisle, for it was conceded that the payments made him were in- 
sufficient to wholly discharge ail of his claims. It is said in the opinion 
of the appellate court of the territory, with référence to the last instruc- 
tion: 

"There Is no doubt, as an abstract proposition of law, that this instruction 
ought to be allowed to stand." 

Even were this true, the objection would still remain that instructions 
should not be mère abstract propositions of law. They should not 
be given unless pertinent to the particular issues of the case ; and they 
cause réversible error where they serve to mislead the jury or resuit 
in a déniai of a substantial right. As grievons and prejudicial an er- 
ror may be committed by the misapplication to the facts of a well-set- 
tled proposition of law as by the announcement of one inherently un- 
sound. 

The judgments of the United States Court of Appeals in the In- 
dian Territory and of the United States Court for the Western District 
of the Indian Territory are reversed, with direction to award a new 
trial. 



GEAHAM V. LYBRAND et al. 

(Circuit Court of Appeals, Seventh Circuit. October 10, 1905.) 
No. 1,150. 

BXECTJTORS AND ADMINISTKATOBS SUIT IIÎ FOBEIGN JUEISDICTION RiGHT TO 

Maintain. 

A suit by an administrator, appointed in the state where the décèdent 
was domiclled, to recover assets alleged to bave been surreptitiously re- 
moved by défendants to another state prier to the decedent's death, is 
one in which the pl.'iintiff sues solely in liis officiai capacity, and his right 
to maintain it is dépendent entirely on the laws of the state in which it is 
bronght. 

Same — Suit fok Recoveby of Assets — Pbopeety in Hands of Résident Ex- 

ECUTORS. 

A domieiliary administrator, appointed in another state, cannot maintain 
a suit in a fédéral court in Wisconsiu against executors of the décèdent, 
to compel them to turn over to him assets of the estate which is being 
administered in tlie Wisconsin state court, in the absence of any enabling 
statute applicable to such case. 
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Appeal frotn the Circuit Court of the United States for the Western 
District of Wisconsin. 

To appellant's blll a demurrer on several grounds, some of which are con- 
sidered in the opinion, was sustained ; and, upon appellant's refusai to amend, 
a final deciee dismissing the blll was entered. 

Tho bill. whlob was filed July 7, 1904, averred that Jacob W. Lybrand, on 
April 25, 1901, died at Knox county, Ohio, where he had been a résident for 
mauv yeai's; that be had $85,000 of personalty, which was in his possession 
duriug bis last sickness and up to the time he became unconscious ; that at 
about the time of his death, and without his consent or knowledge, his grand- 
children. Roiiin C. Lybrand and Nellie D. Miner, caused said Personal property 
to be sent to Uicbland county, Wis. ; that on July 3, 1901, the will of Jacob 
'\V. Lybrand, In whioh his said grandchidren were the residuary legatees, was 
ndmltted to probate in the county court of Richland county, Wis., and let- 
ters were issued to said grandchildren as executors, and they bave ever since 
been acting In that capacity ; that $100,000 of personalty which had been own- 
od by the testator came Into the hands of the executors ; that on February 26, 
1902, the probate court of Knox county, Ohio, duly Issued letters of admin- 
istration to J. B. Graham, whose name was suggested to the court by the at- 
torney of the executors ; that no fund or property of the deceased bas ever 
come to tUe bauds of said administrator ; that some time after February, 1902, 
the treasurer oï Knox county, Ohio, began an action against said administra- 
tor in the common pleas court of Knox county, to recover taxes which the dé- 
cèdent had neglected to pay on property held by hlm In Knox county and tax- 
ii!)Ie there; that on December 1, 1903, a Judgment for $7,000, being less than 
the amount elalmed by the treasurer, was entered in pursuance of an agree- 
nient niade by an attorney for the executors that the reduced amount would 
be iwid by the executors put of funds of the estate In their hands; that said 
judgreent and some other claims bave been entered and allowed against the 
estate by the probate court of Knox county ; that, to prevent such judgment 
and other claims from being flled In the county court of Richland county, 
the executors procured that court to enter an order requiring the fiUng of 
claims by October 18, 1003. The prayei' was that the executors be ordered 
to turn over to the administrator a sufHclent part of the estate to pay the 
claims and expeuses in the Ohio administration. 

Section 2443, Rev. St. Wis. 1898, provldes : "The jurlsdîetion of the county 
court shall extend to the probate of wills and granting letters testamentary 
and of administration of the estâtes of ail persons deceased who were at the 
time of their death Inbabitauts of or résidents in the same county and of ail 
who Rliall die without the state having any estate within such county to be 
admluistered. and in any other cases authorlzed by law." 

Section 3207, Rev. St. Wis. 1898, provides : "When an exécuter or adminis- 
trator shall bave been duly appointed in any other state, territory or country, 
on the estate of any person not a résident of this state at the time of his 
death, and no executor or administrator shall bave been appointed in thls 
state, such foreign executor or administrator, upon flUng his original appolnt- 
iiient or a copy thereof duly authenticated, as requlred to make the same re- 
eeivable in évidence, in any county court in this state, may thereafter exercise 
any power over such estate, includlng sales and assignments of the same or 
any part thereof, and prosecute and défend any action and proceeding relatlng 
thereto and bave ail the rlghts, remédies and défenses in regard to the prop- 
erty, real and personal, and Interest, légal and équitable, and to collect 
any demands of such estate, which an executor or administrator duly appoint- 
ed by any county court of thls state can hâve or exercise In relation thereto." 

R. M. Bashford, for appellant. 
H. L. Butler, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 
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BAKER, Circuit Judge, af ter stating the facts, delivered the opinion 
of the court. 

The bill should first be stripped of certain allégations that are utterly 
irrelevant to the cause of action against the défendant executors. Wheth- 
er in April, 1901, the grandchildren, who became executors in July, took 
from their grandfather after he became unconscious the personalty he 
had in Ohio and sent it to Wisconsin, is as immaterial as if some one else 
had donc the act. And the promise of the executors' attorney that the 
executors would pay the judgment in favor of the Ohio treasurer is un- 
availing. The attorney, without express authority to that end being 
shown, could not bind his clients by his promise that they would pay. 
And the executors were merely the hands of the Wisconsin court in 
administering the estate in their possession. Their possession was the 
court's possession. They would hâve no right on their own motion to 
go to Ohio and make promises to pay. And their action in that line 
could not create by estoppel in the plaintiiï administrator a right to any 
part of the fund in the Wisconsin court, which would not otherwise 
exist. 

The bill cannot be construed as a suit by Graham. The rule that an 
administrator may sue in his own name upon a cause of action which 
accrued to him in his représentative character (Newberry v. Robinson 
[C. C] 36 Fed. 841; 13 Am. & Eng. Ency. of Law, 951) has no appli- 
cation hère. So far from showing that Graham as administrator ever 
came into possession of, or became accountable to creditors for, the as- 
sets that Lybrand had held in Ohio, the bill must be taken, as against 
the pleader, to allège that those assets were surreptitiously taken and 
sent to Wisconsin in Lybrand's lifetime. The cause of action, therefore, 
accrued to Lybrand, and so Graham's right, if any, is to proceed as ad- 
ministrator solely. 

Under the pertinent and material averments of the bill, the question 
then cornes to this : Could the domiciliary administrator maintain in the 
fédéral court in Wisconsin a suit to compel the ancillary executors to 
tum over to him assets of the estate which was being administered in the 
Wisconsin state court? In saying no, it is enough to notice two of the 
grounds of demurrer. 

If tbere were no enabling statute in Wisconsin, a foreign adminis- 
trator could not sue either in the fédéral or state courts, because the 
force of the laws of the foreign state and the powers of its courts and 
their officers are not extraterritorial. Noonan v. Bradley, 9 Wall. 394, 
19 L. Ed. 757; Johnson v. Powers, 139 U. S. 156, 11 Sup. Ct. 535, 35 L. 
Ed. 112. The Wisconsin statute would permit the plaintiiï, if no admin- 
istration was being had in Wisconsin, to file a duly authenticated copy 
of his appointment and to sue for the possession of property which had 
belonged to his décèdent at the time of his death. But if administration 
is going on in Wisconsin, the statute leaves the foreign administrator 
disqualified to corne into the state and take independent action to gather 
in the assets. 

The fund is in the charge of the Wisconsin state court. The fédéral 
court in Wisconsin would hâve the right to adjudicate against thèse de- 
fendants the amount of a claim against the estate; but it rightly decllned 
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to order the officers of the Wisconsin state court to turn over a fund 
under the control of that court to the ofRcer of the Ohio state court for 
administration there. Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 
906, 37 L. Ed. 867. If the Ohio court desired a portion of the assets in 
Wisconsin, possibly a more fortunate outcome would hâve resulted from 
sending its ambassador with a proper pétition to the court where the 
fund was ; but, even so, the event would dépend upon comity rather than 
right. 
The decree is affirmed. 



GOODING V. WATKINS. 

(Circuit Court of Appeals, Eighth Circuit October 17, 1905.) 
No. 2,18a 

Bjeotment— Limitation— Statute of Arkansas. 

An action in ejectment to recover possession of Indian lands in Indian 
Territory, the title to whicti is not clainied by eitber party, but is adniit- 
tedly in the tribe, is within Mansf. Dig. Arl£. § 447C ( Ind. T. Ann. St 1899, 
§ 2943), providing that ''110 action for the recovery of real property, when 
the plaintiff does not claim title to the land, shall be brought or maintaln- 
ed where the plaîntiff or his testator or intestate bas been five years ont 
of possession," and is barred by such limitation where défendant bas been 
for more than five years in the open, adverse, and exclusive possession, 
regardless of whether or not plaintiflC asserted any claim to the land dur- 
ing the time. 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 82 S. W. 913. 

H. E. Eldridge and Stuart & Gordon, for plaintifif in error. 
W. F. Bowman and H. H. Brown, for défendant in error. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This was an action in ejectment brought by 
Mrs. Emma Watkins against Lem Gooding, her brother, to recover pos- 
session of a tract of land in the Chickasaw Nation, Indian Territory. 
Both parties were members of the Chickasaw tribe of Indians. Mrs. 
Watkins recovered judgment in the United States Court for the South- 
ern District of Indian Territory, the judgment was affirmed by the Court 
of Appeals, and Gooding sued out this writ of error. 

There was substantial, if not conclusive, évidence, that Gooding had 
been in the open, adverse, and exclusive possession of the land for more 
than five years before the commencement of the action against him. A 
statute of Arkansas, in force in the territory, provides : 

"No action for the recovery of real property, when the plaIntifC does not 
claim title to the land, shall be brought or maintained when the plaintlfl" or 
his testator or intestate bas been five years out of possession." Mansf. Dig. 
§ 4476 (Ind. T. Ann. St. 1899, § 2943). 

Gooding requested an instruction properly applying this rule of limi- 
tations but the court gave in lieu thereof the following : 
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"It is claîmed by the défendant tbat be bas been In adverse possession for 
a period of more tban five years. The court would instruct you tbat if be bas 
been in open, adverse, notorious possession for a period of five years, wben tbe 
plaintifi: was not claiming the property, tbat then bis possession for a period 
of five years would be a bar to the plaintiff from i-ecovering in tbis case." 

This was error. The statute quoted was especially applicable to the 
case, for the reason that the controversy between the parties was not 
over the title to the land, but concerned merely the possessory right 
thereto. No allotment of the land was claimed to hâve been made un- 
der the authority of the act of Congress, and the title therefore remain- 
ed in the Chickasaw Nation. But the instruction of the trial court 
made the application of the statute of limitations dépend upon the atti- 
tude of the plaintifï during the period cl Gooding's possession — whether 
3he was or was not voicing her claim. In effect, the court said: If 
Mrs. Watkins was "not claiming the property" during Gooding's five 
years of adverse possession, then the statute applied ; but if she was 
claiming the property during that time, the bar of the statute did not 
arise. This is the obvious construction of the language of the court, 
and in view of the évidence of Gooding's possession it was doubtless 
80 understood by the jury. 

At the conclusion of the évidence Gooding asked for a directed ver- 
dict. It was refused by the trial court. The claim of Mrs. Watkins, 
set forth in her complaint, was that her right to the property was deriv- 
ed from their father. Gooding claimed through their mother. There 
was no substantial évidence that the father ever had any right or inter- 
est in the property, and none that Mrs. Watkins ever acquired any from 
that source or otherwise. On the contrary, it was clearly shown that 
the mother bought the property many years before ; that it was after- 
wards recorded as her separate property under the Chickasaw laws ; that 
she then traded it to her son, Lem Gooding, for another pièce of prop- 
erty, which had been previously given to him, and to confirm and make 
the exchange sure she inserted in her last will and testament, which 
upon her death was probated according to the Indian laws, this clause : 

"I bave beretofore by a snitable conveyance given to niy son Cbarles Lemniel 
Gooding a farm which is known as the fann of my late bushand on Red River 
near Rock Bluff and subsequently I exchanged with my son my place on Red 
River known as my home place for the place I had so conveyed him, so that 
now I own the farm near Rock Bluff ; and my said son owns tbe said place I 
gave bim for it." 

Ail of the substantial testimony in the case favored the claim of 
Gooding. Much of that on behalf of Mrs. Watkins was inadmissible, 
consisting of testimony of her husband in respect of matters not with- 
in the scope of his agency in her behalf, and alleged déclarations made 
by the mother when she was not in possession of the land, and after 
she had transferred it to her son. The request for a directed verdict in 
favor of Gooding should hâve been granted. 

The judgment of the United States Court for the Southern District 
of the Indian Territory and of the United States Court of Appeals in 
the Indian Territory are reversed, and the case remanded, with direction 
to grant a new trial. 
142 F.— 8 
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FORTUNE V. INCORPORATBD TOWN OF WILBURTON. 

(Circuit Court of Appeals, Eighth Circuit October 17, 1905.) 

No. 2,1T9. 

1. Action — Action for Violation of Obdinance — Chabactee of Peoceeding. 

An action for violation of a town ordinance, altbough a fine may be 
Imposed and enforeed by Imprisonment, is civil and not crimlnal In claar- 
acter. 

[Ed. Note. — For cases In point, see vol. 1, Cent. Dig. Action, § 97.] 

2. Same— Appeai^-Akkansas Statutes. 

Under the provisions of Mansfleld's Digest of Arkansas, in force In the 
Indian Territory, vt'tiicli confer on niayors of municipal corporations the 
powers of a justice of tlie peace, and provide that appeals from his dé- 
cisions sliall Se talten in tlie same manner as from those of a justice, and 
virhich further require an afHdavit to be flled on an appeal from a justice 
in civil cases, statiug that the appeal is not taken for the purpose of delay, 
such an affldavlt is essential to perfect an appeal from the judgment of a 
mayor's court imposing a fine for violation of an ordinance. 

In Error to the United States Court of Appeals in tlie Indian Ter- 
ritory. 

For opinion below, see 83 S. W. 738. 

James S. Arnote, for plaintifF in error. 
Charles H. Hudson, for défendant in error. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. Fortune was found guilty in the mayor's 
court of Wilburton, Ind. T., of the violation of a tovirn ordinance, and 
sentenced to pay a fine of $10 and costs. His appeal to the United 
States Court for the Central District of Indian Territory was dismissed 
for the reason that the action was a civil one, and he had not perfected 
the appeal by filing an affidavit in the court of first instance to the effect 
that it was not taken for the purpose of delay, but that justice might 
be done him. The judgment of dismissal was affirmed by the United 
States Court of Appeals in the Indian Territory. 83 S. W. 738. 

Under the Arkansas statutes in force in the territory, appeals from 
municipal courts are taken in the same manner as from décisions of jus- 
tices of the peace ; an aiifidavit being requisite in civil, but not in crimi- 
nal, cases. Fortune contends that the case against him was a criminal 
prosecution, both under gênerai principles of law and under the con- 
trolling statutes of Arkansas. The offense of Fortune was not a statvi- 
tory misdemeanor, but was merely a violation of a local police régulation 
of the town. The complaint against him, which was framed in the lan- 
guage of the ordinance, would not hâve supported a conviction of any 
public ofifense under the statutes. The weight of authority is that such 
an action is civil in character, and not criminal, even though, as in this 
case, payment of the penalty assessed is authorized to be enforeed by 
the arrest and détention of the person. McQuillan on Municipal Ordi- 
nances, § 304; Dillon on Municipal Corp. §§ 411, 433 ; Williams v. Au- 
gusta, 4 Ga. 509 ; Shafer v. Mumma, 17 Md. 331, 79 Am. Dec. 656 ; 
Lewiston v. Proctor, 37 111. 414, 419 ; Quincy v. Ballance, 30 111. 185 ; 
Alton V. Kirsch, 68 111. 361; Tiedeman on Municipal Corp. § 156; Me- 
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Gear v. Woodruff, 33 N. J. Law, 313, 217; Greensburgh v. Corwin, 58 
Ind. 518; Hammond v. Ry. Co. (Ind. App.) 31 N. E. 817, 830; State 
V. Renick, 157 Mo. 292, 57 S. W. 713 ; St. Louis v. Knox, 74 Mo. 79 ; 
In re Miller, 44 Mo. App. 125 ; Bristol v. Burrow, 73 Tenn. 128 ; Chafin 
V. Waukesha County, 62 Wis. 463, 467, 22 N. W. 732 ; Sutton v. Mc- 
Connell, 46 Wis. 269, 50 N. W. 414. 

With some exceptions, unnecessary to be noted, the civil and crimi- 
nal procédure of Arkansas and the laws relating to municipal corpora- 
tions and to the jurisdiction and procédure of justices of the peace in 
civil and criminal cases were Dut in force in the Indian Territory. Act 
May 2, 1890, c. 182, 26 Stat. 8"l ; Act March 1, 1895, c. 145, 28 Stat. 693 ; 
Act June 28, 1898, c. 517, § 14, 30 Stat. 499. A careful investigation has 
failed to disclose anything in thèse statutes that changes the prevailing 
doctrine as announced by the courts, or that prescribes for this particular 
class of cases a différent procédure for appeals than obtains in civil ac- 
tions generally. A section of the law relating to municipal corpora- 
tions provides that the mayor shall be a conservator of the peace vvithin 
the corporate limits, confers upon him ail of the powers and jurisdiction 
of a justice of the peace in ail matters, civil and criminal, arising under 
the laws of the state, imposes upon him the performance of ail duties re- 
quired of him by the municipal laws and ordinances, and further pro- 
vides that appeals may be taken in the same manner as from décisions 
of justices of the peace. Mansf. Dig. § 797 (Ind. T. Ann. St. 1899, 
§ 567). 

It is contended on behalf of Fortune that another provision of the 
law, "that the procédure in circuit courts for the trial of criminal cases, 
se far as applicable, shall govern the proceedings of citv and police 
courts" (Mansf. Dig. § 2356 [Ind. T. Ann. St. 1899, § 'l699]), is a 
législative récognition of the criminal character of a proceeding for the 
violation of an ordinance. Of course, the arrangement and distribution 
of législative provisions, while proper for considération, cannot change 
the essential character of an action. Moreover, the argument loses 
whatever significance it may apparently possess, when it is noted that 
the mayor is invested with a dual jurisdiction. There may be tried 
before him, not only cases involving infractions of the local ordinances, 
but also cases involving the criminal laws of the state. Again, bis ju- 
risdiction extends, not only to crimes and punishments, but also to civil 
rights and remédies. The adoption of the criminal procédure in the cir- 
cuit courts was only so far as the same might be applicable, and it is 
évident that it was not the purpose thereby to change the nature or 
character of any cause that might be brought for trial before the mayoi . 

It is also contended that error was committed in denying Fortune's 
motion for an order requiring the mayor to send up a full and complète 
transcript of the proceedings, and also in the refusai of the Court of Ap- 
peals to permit an amendment of the bill of exceptions. But it is no- 
where contended that an affidavit of appeal, such as is required in civil 
cases, was in fact filed, and, as we hâve found that such failure is fatal 
to the appeal, the other contentions just adverted to are immaterial and 
need not be considered. 

The judgment is affirmed. 
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WARREN LIVB STOCK CO. v. FARE et al. 

(Circuit Court of Appeals, Eighth Circuit October 18, 1905.) 

No. 1,943. 

1. Evidence — Relevanct — Estoppel bt Is-tboduction of Similae Evidence. 

A party v?ho flrst introduces évidence which is irrelevant to the issues 
cannot assign errer on the admission of évidence from the adverse party 
relating to the same matter. 

[Ed. Note. — For cases in point, see vol. 20, Cent. DIg. Evidence, §§ 445- 

458.] 

2. Same — Statements. 

Evidence Is not admissible to prove statements made by a prevlous wit- 
ness, who vyas plaintilï's agent, more than a montli prier to any trans- 
action testifled to by bim, whicb did not accompany any act on bis part, 
so as to be a part of the res gestse, and which were not called to hls at- 
tention on bis cross-examination. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This was an action In trespass brougbt by the Warren Llve Stock Company, 
which elaimed that the défendants conspired to brealî up Its business of rear- 
Ing and grazing sheep upon its lands in Colorado, and to drive it and its sheep 
away. It was averred that in furtberance of the conspiracy the défendants 
went upon the plalntifC's lands witb their own bands of sheep, depastured the 
grass thereon, and wholly destroyed, for the year, a portion thereof, which it 
had reserved as a winter pasture ; that the trespass of défendants was after 
full warnlng and notice of the locality and description of the plaintift's hold- 
ings and was attended with malice, insuit and a wanton and reckless disre- 
gard of Its rights. Judgment was asked for $3,500 compensatory and $2,500 
exemplary damages. The défendants denied the trespass, and in turn elaimed 
that the plaintifC was endeavoring to drive tbem out of the country, and to 
prevent them from grazing their sheep upon the unoccupied public domain 
which was open to ail. The trial resulted in a verdict and judgment for 
plaintifC In the sum of $1, whereupon It prosecuted tbis proceeding In error. 

John W. Lacey and Timothy F. Burke (H. N. Haynes, on the brief), 
for plaintilï in error. 

F. J. Green and James W. McCreery, for défendants in error. 

Before SANBORN and HOOK, Circuit Judges, and LOCHREN, 
District Judge. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

To support its case in chief the plaintifï produced as a witness one 
Hempstone, its foreman, who testified tliat on June 30, 1901, the sheep 
of plaintiflf and défendants became intermingled on the lands of the 
former, and after their séparation at some distant corral the défendants' 
sheep were brought back to the neighborhood of plaintiff's camp. He 
also testified to certain conversations with some of the défendants rela- 
tive to their pasturing, and their plans for the ensuing season. 

The plaintilï assigns 11 errors in the admission of évidence on behalf 
of the défendants. With an exception presently to be noted this évi- 
dence related to the above-mentioned matters testified to by Hempstone. 
Part of the évidence objected to consisted of défendants' version of the 
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conversations which Hempstone had previously testified to, aiid it was 
therefore clearly admissible. Some of the évidence objected to was 
wholly unimportant and unprejudicial. Some of the objections were 
insufflaient to challenge the considération of the trial court. And part 
of the évidence was offered by défendants to show that the intermingling 
of the sheep was caused by the active efforts of Hempstone, who pre- 
vented interférence with the accomplishment of his design by threats of 
Personal violence. The relevancy of plaintiiï's évidence as to the in- 
termingling is not very apparent, the injury resulting from it not hav- 
ing been counted on as being productive of any of the damages claimed. 
If it was intended to support the averment of conspiracy between the 
défendants to drive the plaintifï from its range, then it was certainly 
proper for the défendants to show, not only that the intermingling was 
the resuit of the acts and directions of Hempstone, but also his déclara- 
tions while the afïair was in progress as indicating his purpose and in- 
tent. But, even if the matter of the intermingling of the sheep was 
wholly irrelevant to the issues, the plaintifï is in no position to object to 
the défendants' évidence concerning it. It was the plaintifï who first 
introduced into the case évidence upon that subject. It is a familiar 
rule that one who induces a trial court to let down the bars to a field of 
inquiry that is not compétent or relevant to the issues cannot complain if 
his adversary is also allowed to avail himself of the opening. Kansas 
City Star Co. v. Carlisle, 47 C. C. A. 384, 108 Fed. 344 ; Sait Lake City 
V. Smith, 43 C. C. A. 637, 104 Fed. 457 ; A. T. & S. F. R. Co. v. Rees- 
man, 9 C. C. A. 20, 60 Fed. 370, 23 L. R. A. 768; Ward v. Blake Mfg. 
Co., 5 C. C. A. 538, 56 Fed. 437; Bogk v. Gassert, 149 U. S. 17, 25, 13 
Sup. Ct. 738, 37 L. Ed. 631. 

But there is another matter in connection with the évidence admitted 
that is of a more serions character. Défendants' witness Monroe was 
allowed to testify over the plaintiiï's objection that Hempstone told him 
about May 30, 1901, that they (the plaintifï and its employés) were go- 
ing to make Farr (a défendant) ail the trouble they could that sum- 
mer, and that just as soon as the lambing season was over and Farr went 
out with his wagons he was going to follow him up with dry bands of 
sheep. Hempstone had not testified in chief to any such conversation 
nor iiad his attention been directed to it upon cross-examination. It oc- 
curred, according to Monroe, more than a month before the trouble, 
which arose in the latter part of June, and it did not accompany any 
act of Hempstone so as to be a part of the res gestse. The admission 
of the testimony of Monroe was therefore erroneous. Its prejudicial 
character is manifest when it is observed that it was strenuously con- 
tended by défendants ail through the trial that the plaintiiï's employés, 
including Hempstone, were the aggressors, and that they were follow- 
ing the défendants with bands of sfieep and endeavoring to prevent them 
from using the unoccupied public lands. 

We refrain from considering the other assignments of error, for the 
reason that the matters therein embraced may not again arise. 

The judgment of the Circuit Court is reversed, and the cause remand- 
ed, with direction to award a new triai. 
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ROBSSLBR-HASSLAOHER CHEMICAL CO. V. DOTLH. 
(Circuit Court of Appeals, Thlrd Circuit December 18, 1905.) 

No. 23. 

1. NmsANCE — Action foe Damages — Declabation. 

A déclaration in an action to recover damages for the maintenance 
of a nuisance is sufRcient, where it does not allège the nuisance to be a 
public one and avers spécial and peculiar injury resulting therefrom to 
plaintifl by reason of its proximity to hls dwelling. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Nuisance, § 187.] 

2. WlTNESSES COMPETENCY 01" CONTBADICTOBY EVIDENCE. 

A deed Is not compétent évidence to contradict the testimony of a wit- 
ness that lie purchased tbe property conveyed some years prior to its date, 
being entirely consistent with an earller purchase. 

3. Removal of Causes — Jueisdiction of Fédéral Court — Amount in Con- 

teoversy. 

The fact that a judgment is recovered for less than $2,000 does not 
afCect the jurJsdiction acquired by a fédéral court by a removal of the 
cause, where the amount claimed, apparently in good faith, exceeded such 
Bum. 

[Ed. Note. — Jurisdlctlon of fédéral courts as determined by the amount 
in controversy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent- 
Stribllng Shoe Co. v. Roper, 30 C. C. A. 459.] 

In Ërror to tlie Circuit Court of the United States for the District 
of New Jersey. 

Willard P. Voorhees, for plaintifï in error. 
Joseph E. Stricker, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This was an action to recover dam- 
ages for injuries sustained by the plaintifï from an alleged nuisance 
maintained by the défendant company (the plaintifï in error), con- 
sisting, as charged in the déclaration, of noisome, noxious, and offen- 
sive vapors, fumes, and stenches, which originated in and issued 
from the defendant's chemical works, and which spread to and en- 
tered into the dwelling house and premises of the plaintifï, and of 
annoying explosions occurring in the defendant's works. The jury 
rendered a verdict in favor of the plaintifï for $750, and judgment 
therefor having been entered, the défendant brought this writ of error. 
In disposing of the case we will consider the assignments of error 
insisted on in the order in which they were presented to us. 

1. The first and second assignments are based upon the supposed 
insufficiency of the déclaration. It is perhaps a sufficient answer to 
thèse spécifications that there was no demurrer to the déclaration, and 
the case was tried upon the plea of not guilty. But without insisting 
upon that view, let us see whether thèse assignments hâve any sub- 
stantial merit. We agrée that an individual cannot maintain an ac- 
tion for a public nuisance without averring and showing some spécial 
damage to himself. The déclaration hère, however, does not allège 
or show that the nuisance complained of is a public nuisance, or tliat 
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it is injurious to any one other than the plaintiff himself. Moreover, 
the déclaration avers direct and particular damage to the plaintiff. 
After describing the defendant's acts and practices complained of, 
the déclaration avers that thereby the plaintiff has been and is greatly 
annoyed and incommoded in the use, occupation, and enjoyment of 
his dwelling house, and that the same has been rendered uncomfort- 
able, unhealthy, and unfit for habitation. Even if the described nui- 
sance were conceded to be a public one, the déclaration, we think, 
avers spécial and peculiar damage to the plaintiff sufiScient to sustain 
his action. 

3. The third assignment of error is to the rejection of an offer 
by the défendant of a deed to the plaintiff for a lot of ground ad- 
joining the lot upon which he resided. This deed bears date and vvas 
acknowledged June 20, 1902, and was recorded June 23, 1903. The 
purpose of this offer was to contradict the plaintiff who had testified 
that he had bought that lot a little while after he moved into his dwell- 
ing house (which was in 1898), and not in 1902. We do not see that 
any error was committed in rejecting the offer. The making and 
delivery of a deed for the lot of ground in 1902 was quite consistent 
with an earlier purchase of it, and hence the deed did not contradict 
the testimony of the plaintiff that he had bought the lot at the time 
he named. 

3. The fifth assignment of error is to the refusai of the court to 
direct a verdict for the défendant. In overruling the request for 
such instruction the learned judge said: 

"I thlnk there Is évidence in the case sufficient to require me to submit the 
case to the jury." 

Herein it seems to us the judge viras clearly right. There certainly 
was évidence tending to support the material averments of the déc- 
laration and to show that the plaintiff had sustained a peculiar pri- 
vate injury and spécial damage by reason of the matters complained 
of. The gênerai instructions of the court to the jury were very full 
and as favorable to the défendant company as could hâve been asked. 
Among other things, the court said to the jury: 

"In order to prove to you that there is a private nuisance hère maintained 
by the défendant, plaintiff must hâve satisfied you that he has sustained a 
.spécial injury, an injury that is peculiar to himself, which the citizens gener- 
ally in that neighborhood and locality do not in common sustain." 

The final position of the plaintiff in error i.= that "the case was 
improperly removed and hence the Circuit Court never gained juris- 
diction." This position is wholly untenable. Conceding that a party 
who has removed a cause from a state court can afterwards ask to 
hâve it remanded on jurisdictional ground; this was not donc 
hère. The question of jurisdiction is raised for the fîrst time in this 
court. Assuming that the question can be raised on this writ of 
error, we hâve no hésitation in saying that nothing is shown to us to 
impeach the jurisdiction of the Circuit Court. The mère fact that 
the verdict was only for $750 is quite immaterial. The damages 
claimed in the déclaration were in excess of the jurisdictionul amount. 
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and nothiiig whatever appears to suggest want of good faith on 
the part of the plaintif? in making his daim. It was for the jury to 
assess the damages, and the verdict might hâve been for more than 
$2,000. 

Finding no error in this record, the judgment is affirmed. 



McCOACH, Collector of Internai Revenue, v. PHILADELPHIA TRUST, 
SAFE DEPOSIT & INS. CO. et al. (two cases), 

SA5IB V. NORRIS et al. 

(Circuit Court of Appeals, Third Circuit December 26, 1905.)' 

Nos. 9, 10, 11. 

Intebnal Revende — Leqact Taxes — Effect of Repeal or Statute. 

Legaey taxes, under War Revenue Act June 13. 1898. c. 448, §§ 29. 30, SO 
Stat. 404, 4G5. as amenrled by Act Mnrch 2, 1901, c. 800, 55 10, jl, 31 Stat. 
946, 948 [U. S. Comp. St. 1901, pp. ZiOl, 2.S08], which were made due and 
payable one year after the deatb of the testntor, are not collectible on the 
estâtes of persong who died within one year prier to July 1, 1902, at 
which time the repeal of said section 29 took effect (32 Stat 97 [D. S. 
Comp. St Supp. 1905, p. 446]). 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 135 Fed. 866. See, also, 127 Fed. 386. 

Jasper Yeates Brinton and J. Whitaiier Thompson, for plaintiff in 
error. 

H. G. McCouch, for défendants in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. In each of thèse cases the plaintiff in 
error was the défendant below, and in each of them, upon his demur- 
rer to the statement of claim, the Circuit Court entered judgment in 
favor of the plaintifFs, and thereupon thèse writs of error were sued 
out. 

The opinion delivered by the learned judge is as follows: 

"Thèse suits, which are alike in their essentlal facts, are brought to recover 
taxes upon lesacies which were Iniposed under sections 29 and 30 of the war 
revenue net of 1898 (Act June 13, 1898, c. 448. 30 Stat. 464, 465), as amended by 
Act March 2, 1901, c. 806, §§ 10, 11, 31 Stat 946, 948 [U. S. Coimp. St. 1901, pp. 
2307, 23081, and were paid to the collector under protest. The eontrolling ques- 
tion in each case has recently been decided by the Circuit Court of Appeals for 
the Second Circuit in Eidman, Collector, v. TilRhman et al., 136 Fed. 141, and I 
Bhall follow that ruling without discussion. The point decided there waa that 
the sections referred to did not impose the tax until the end of a year after the 
death of the testator because the act of 1901 deelared that the tàx should then 
be due and payable, and should be a lien and charge upon the property of the 
décèdent : and therefore that legacles passing by the will of a testator, who died 
October 13, 1901, could not be taxed, because section 29 of the act of 1898 was re- 
pealed by Act Aprll 12, 1902, 30 Stat. 97 [U. S. Comp. St Supp. 1905. p. 446), and 
no tax was saved by section 8 of that statute unless It had become due and pay- 
able, and had thus been already Imposed, before July tt, 1902, the date when the re- 



IN EB WORSHAM, 121 

pealing act took effect In the first of the cases now nnder considération 
the décèdent died May 24, 1902, in the second, April 14, 1902, and In tlae tliird, 
November 18, 1901— in each case after July 1, 1901, and witliin the year flxed 
by law as the period which must elapse before the tax should become due and 
payable." 

We think, not onh' that the court below was clearly riglit in follow- 
ing the décision of the Court of Appeals for the Second Circuit, but 
that this court, also, should follow it. We base this ruhng, not upon 
comity merely, but upon the ground that in suits of this character 
uniformity in the judgments of the several Courts of Appeals is es- 
pecially important, and should be maintained wherever, as in the 
présent instance there has been no décision of the Suprême Court 
which precludes it. 

For this reason, the judgment of the Circuit Court in each and ail 
of thèse cases is affirœed. 



In re WORSHAM et al. 
(Circuit Court of Appeals, Eighth Circuit November 25, 1905.) 

No. 52. 

BANKBUPTCT INVOLUNTAEY PEOCEEDINGS WAIVEE OF IeREOUI,AHITIES. 

When a bankrupt and ail of his creditors hâve reeognized the validity 
and regularity of pi'oceedings in a court of bat>kruptcy, havn piirticipated 
therein, and sought the benefit thereof, one of such creditors will not be 
heard, long after the adjudication, to object to the jurisdiction of the 
court upon the ground that the proeeedings were instituted in a district 
in which the bankrupt did not réside or hâve his domicile or principal 
place of business for the greater portion of the preceding six months, nor 
upon the ground that a subpœna to the bankrupt was not issued, he hav- 
ing voluntarily waived the same and entered his appearance, nor upon 
the ground that the pétition faiied to allège that the bankrupt was not 
a wage earner or a person engagea chiefly in farming or the tiilage of 
the soil, nor to othenvise contest the pétition upon which the adjudica- 
tion proceeded. 

In Bankruptcy. Pétition to revise in matter of law an order of the 
district court of Garfield county, 0kl., in a bankruptcy proceeding. 

One P. S. Doxey was adjudicated a bankrupt upon the pétition of W. B. 
Worsham & Co., creditors. At the time flxed for the first meeting of creditors 
In Garfield county there appeared the bankrupt who theretofore had made 
default, and M. H. Kellum, his father-in-law, who also claimed to be a créditer, 
and who had been subprenaed to appear and testify as a witness. The bank- 
rupt claimed that the service upon him was defective, and it was conceded 
that the adjudication in bankruptcy was void for that reason. Thereupon, 
at the same time and place, the bankrupt signed a written stipulation whereby 
he waived the issuance and service of a suljpœna and entered his appearance 
In the proceeding. It was also agreed that, as the parties and witnesses 
were présent, they mîght be examined before the référée and their testimony 
should hâve the same force and effect as if taken upon a regular trial or at the 
first meeting of creditors. The testimony of the bankrupt and Kellum was 
then taken at length, and it showed, among other things, that for the past 10 
years the bankrupt had been chiefly engaged in the business of stock raising 
in various counties in Oklahoma and Texas, but that he expeeted to engage 
in farming. A demurrer of the bankrupt to the pétition was overruied, and on 
October 19, 1903, a second order of adjudication was made. At the meeting 
of creditors under the second adjudication a trustée was eleeted and Wor- 
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sham & Co., the petltloners, proved thelr clalms. On the same day the bank- 
rupt flled hls schedules and a llst and daim of his exemptions. His elaim 
waa allowed and the property set apart to tim. His sctiedules sliowed that 
Worsham & Co. and Kellum, his father-in-law, were his only creditors. On 
January 8, 1904, Kellum, without suit, voluntarily paid to tlie trustée a sum 
of money as due the estate of the bankrupt, and on the 26th of the same 
month a further sum. On the 12th of the following September Kellum filed 
his pétition to vacate the second adjudication upon the ground that the péti- 
tion In banliruptcy failed to allège and no proof had been received that the 
bankrupt was not a wage earner or a person engaged chiefly in farming or the 
tillage of the soil, and that, in fact, he was so engaged. Kellum averred that 
he and Worsham & Co. were the only oreditors of the bankrupt. This péti- 
tion was attacked by demurrers of the trustée and Worsham & Co. On the 
19th of October, 1904, just one year after the adjudication, Kellum, without 
awaiting the action of the court upon his pétition to vacate and the demur- 
rers thereto, presented for allowance against the estate of the bankrupt his 
elaim for $5,000. The référée, to whom the pétition and the demurrers were 
referred, reported that the second adjudication in bankruptcy was void 
because no subpœna to the bankrupt was ever issued, and therefore there had 
been no retum day and no time flxed after whieh the creditors should hâve 
five days in whieh to plead. Upon considération of the report of the référée 
the district court ordered that the adjudication be not vacated, but be per- 
mitted to stand for the présent, and that Kellum be allowed 20 days "in whieh 
to file any défense he may hâve showing that P. S. Doxey should not be ad- 
judged a bankrupt," etc. This is the order whieh Worsham & Co. désire to 
hâve revised. 

In his response to the pétition to revise Kellum now says (1) that Juris- 
diction to entertain the pétition, if any exists, is in the Suprême Court of 
Oklahoma; (2) that no subpœna was ever issued in the proceedings in bank- 
ruptcy ; (3) that the pétition in bankruptcy failed to allège that the bank- 
rupt was not a wage earner or a person engaged chiefly in farming or in the 
tillage of the soil, and that It did not afBrmatively appear in the évidence 
before the court of bankruptcy that ho was not of the classes referred to ; 
and (4) that Oklahoma Territory is divided into seven districts and tlaat Gar- 
fîeld county and Koger Mills county are in the Fifth ; that the bankruptcy 
proceedings In question were had in the former county, while the bankrupt 
for more than six months prior to the institution thereof had his résidence, 
domicile, and chief place of business in the latter ; that there is no court in 
Oklahoma known as a "District Court of the Fifth District," but that each 
county bas its own district court ; that the territorial organic act provides that 
"ail civil actions shall be instituted in the county in whieh the défendant, or 
either of them, résides or may be found" ; that proceedings in bankruptcy 
are civil actions, and that the bankrupt did not réside and was not found in 
Garfleld county, and for thèse reasons the district court of that county was 
without jurisdictlon. It should be recalled In this connection that the bank- 
rupt appeared before the référée in Garfleld county and there walved in writ- 
Ing the issuance and service of process and entered his appearance. 

W. O. Davis (J. H. Garnett, on the brief), for petitioners. 
John C. Moore (L. H. Waters and Moore & Moore, on the brief), 
for respondent. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

This court has jurisdiction of the pétition to revise. Plymouth 
Cordage Company v. Smith, 194 U. S. 311, U Sup. Ct. 735, 48 L. Ed. 
993. Everyone interested in the bankrupt's estate, including the bank- 
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rupt himself, participated in the proceeding-s, and during the course 
thereof sought the affirmative action of the court for his benefit. The 
district court o£ Garfield county, 0kl., in which the proceedings 
were instituted and in which they are still pending, is one of tlie 
courts of banicruptcy established by the act of Congress. The bank- 
rupt voluntarily appeared before the référée in that county and after 
the service of the first subpœna was vacated waived the issue and ser- 
vice of another and entered his appearance in the proceedings. There 
are but two creditors, one a copartnership upon wlaose pétition the ad- 
judication was entered and which is seeking to uphold it, and the 
other the créditer who now objects after an acquiescence in and récog- 
nition of the validity of the proceedings for nearly a year after the 
order of adjudication was made. Shortly after the latter ofïered his 
objections to the jurisdiction, and before they were heard, he volun- 
tarily presented his claim for allowance against the estate of the bank- 
rupt, and he still remains in the attitude of invoking the aid of that 
court. Under thèse circumstances we do not deem it necessary to con- 
sider and détermine the merits of the various objections now made. 

When a bankrupt and ail of his creditors hâve recognized the va- 
lidity and regularity of proceedings in a court of bankruptcy, hâve 
participated therein, and sought the benefit thereof, one of such cred- 
itors will not be heard long after the adjudication to object to the 
jurisdiction of the court upon the ground that the proceedings were 
instituted in a district in which the bankrupt did not réside or hâve 
his domicile or principal place of business for the greater portion of 
the preceding six months; nor upon the ground that a subpœna to 
the bankrupt was not issued, he having voluntarily waived the same 
and entered his appearance; nor upon the ground that the pétition 
failed to allège that the bankrupt was not a wage earner or a person 
engaged chiefly in farming or the tillage of the soil. And, for like 
reasons, he will not be permitted to otherwise contest the pétition 
upon which the adjudication proceeded. In re Hintze (D. C.) 134 
Fed. 141; Shutts v. Bank (D. C.) 98 Fed. 705, 709; In re Mason (D. 
C.) 99 Fed. 256; In re Columbia Real Estate Co. (D. C.) 101 Fed. 
965 ; In re Ives, 113 Fed. 911, 914, 51 C. C. A. 541 ; In re Stern, 116 
Fed. 604, 54 C. C. A. 60 ; In re Plymouth Cordage Co., 135 Fed. 1000, 
68 C. C. A. 434. 

The pétition to revise is sustained, with direction to the District 
Court to vacate the order allowing the créditer to plead to the péti- 
tion in bankruptcy. 
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;ETNA INDBMNITY CO. v. CITY OF HAVBRHIlIi. 

(Circuit Court of Appeals, First Circuit. November 24, 1905.) 

No. 603. 

Municipal Coepobations — Bond of Citt Tp-eastibee — Liabiltty o? Sueett. 
A resolution passed by a city couneil relating, inter alia, to the salary 
of the city treasurer, and providing that the city shoulil "furuish" his 
bond, which was required by law, amounted only in légal eECect to a vote 
by the couneil that the city should pay the premium on sueh bond as 
authorlzed by statute, and neither such resolution nor the f act that the 
city paid the premium eharged by a surety company for becoinin? the 
treasurer's surety on his bond rendered such bond invalid as agaiiist the 
surety company because of taise or fraudulent statemeuts In the applica- 
tion of tlie companj which was made by the treasurer in his own name 
and behalf. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Boyd B. Jones (George W. Buck, on the brief), for plaintiff iu 
error. 

Essex S. Abbott, City Sol., for défendant in error. 

Before LOWEI.L, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

LOWELE, Circuit Judge. This is an action of contract brought 
by the city of Haverhill, défendant in error, against the ^tna Indem- 
nity Company, plaintifï in error, as surety upon two bonds given by 
Glines, the city's treasurer, for the faithful performance of his duties 
in the years 1902 and 1903, respectively. GHnes was a defaulter. By 
direction of the court the jury found a verdict for the city. The 
case comes before this court upon numerous exceptions and assign- 
ments of error which présent a single question, viz., was the court 
below justified in directing the verdict? 

The exécution of the bonds was admitted, and the breach of 
their conditions. The answer set up that the city applied to the com- 
pany for the delivery of the bonds ; that at the time of the application, 
and in order to induce the company to exécute and deliver them, 
the city made to the company certain materially false représentations 
concerning Glines, by which the company was induced to exécute the 
bonds ; that the city' then concealed from the company certain ma- 
terial facts for the purpose of inducing the company to exécute and de- 
liver the bonds, and, that the company was thereby induced to exécute 
and deliver them ; that, on discovering the falsity of the aforementioned 
représentations, the company tendered back the premiums, notified 
the city "that it claimed the bonds had been obtained by fraud," re- 
scinded the agreement, and demanded their return. The évidence 
showed false représentations by Glines made in the application to the 
company. The latter conceded that a surety is liable on a bond which 
he has been induced to exécute by the fraud of some person other 
than the obligée or his agents, but contended that where the bond is 
procured by the obligée, and the surety is induced to exécute it by the 
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fraud of some one acting in the obligee's behalf, then the surety is 
not bound. 

Assuming, without deciding, that the laws of Massachusetts au- 
thorize a city to procure, of its own motion and in its own behalf, a 
bond guarantying it from loss tlirough its treasurer; assuming fur- 
ther, though the assumption would deprive the bond of nearly ail prac- 
tical value, that a city, in procuring the bond, may accredit its treas- 
urer, the very officiai whose honesty is to be guarantied, so as to be 
bound by his représentations, yet we are of opinion that in the 
case at bar the city must prevail. There is no évidence that it pro- 
cured the exécution of this bond on its own behalf, or did anything 
more than approve the bond which the treasurer gave in compliance 
with Massachusetts Rev. Laws, c. 25, § 73, and pay the surety's 
charge as authorized by chapter 36, § 33. The instrument in ques- 
tion was not an Insurance policy taken out by the city to protect itself 
from loss through its employés. It was a bond given by Glines, with 
the Company as surety. The application was made by Glines as 
treasurer in the service of the city, and the written questions which 
he answered were addressed to him in the second person. The foi- 
lowing questions, among others, were asked : 

•'(23) Do you furnish any additional security covering this position V 

"(24) Hâve you ever given security before? 

"(25) Hâve you ever applied to any company for a bond?" 

For answer to the last question Glines gave the name of another 
fidelity company which had gone surety on a former ofiScial bond. 
His application closed as follows: 

"I hereby déclare that ail the above answers are true; and in con- 
sidération of the issue of the indemnity bond, or security hereby 
applied for and of any further or other bond or security hereafter 
issued by the said .(ï^tna Indemnity Company, in my behalf, in my 
présent or any other position in this service, I hereby agrée to 
protect and immediately indemnify the company against any loss, 
damage, or expense it may sustain, or become liable for in consé- 
quence of this or any such other bond or security granted in my 
behalf. I hereby agrée that any proper évidence of payment by the 
said company of any such loss, damage, or expense shall be con- 
clusive évidence against me and my estate of the fact and extent of 
my liability to the company under this agreement. 

"I further agrée that said company may décline to issue said 
indemnity bond hereby applied for, and in case it does issue said 
indemnity bond, it shall hâve the right to withdraw or cancel the 
same whenever it shall see fit; and in any event the company shall 
not be required to disclose the reasons upon which its action is based, 
and shall not be responsible for any loss or damage that I may sustain 
by reason of such action." 

In the "Employer's Statement," signed by Rowe, the city's auditor, 
"the application made by John A. Glines" is mentioned, and Glines 
is styled the applicant. 

The company relied upon a résolve of the city council of Haver- 
hill establishing "the salaries and compensations of the principal city 
officers," which read in part as follows : 
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"Treasurer and collector of taxes, In full for ail services pertalnlng to sald 
office, ail fées recelved in hls officiai capacity to go into the city treasury. 
Tlie city to furnish the bond requlred by the city couucil, $2,000." 

While the résolve is expressed inaccurately, in substance it amounts 
only to a vote of the city council to pay the premium on the treasurer's 
bond, as authorized by the statute above referred to. Certainly the 
language does not override the nature, object, and method of the 
transaction as otherwise manifested. In American Suretv Co. v. 
Pauly, 170 U. S. 133, 155, 18 Sup. Ct. 552, 561 (43 L. Éd. 977), 
the Suprême Court said : 

"In the first place, the procuring of a bond for O'Brien, in order that he 
might become qualifled to act as cashier, was no part of the business of the 
bauk nor wlthin the scope of any duty imposed upon Collins as président of 
the bank. It was the business of O'Brien to obtain and présent an acceptable 
bond, and it was for the bank, by Its constltuted authorities, to accept or re- 
ject the bond so presented." 

It was suggested in the company's brief, though it was little pressed 
at the argument, that the bond was voidable by reason of false 
représentations made by Rowe in the "Employer's Statement." As- 
suming merely for the sake of the argument that the city was bound 
by Rowe's statements, we do not fînd that thèse statements, fairly 
construed, were false. 

From thèse considérations, it appears that the learned judge was 
right in ordering a verdict for the plaintiff, and the defendant's ex- 
ceptions must be overruled. 

The judgment of the Circuit Court is affirmed, with interest, and 
the défendant in error recovers its costs of appeal. 



PAN-AMERICAN AMUSEMENT CO. v. MAGUIRB. 

(Circuit Court of Appeals, First Circuit December 5, 1905.) 

No. 591. 

Replevin— Pleadino — Issues and Prooï. 

Uuder the Massachusetts practice act of 1852, the gênerai déniai In 
replevin is broader than the old plea of non cepit, and under it a défend- 
ant who holds the property as an offlcer under a writ of attachment 
against a thlrd person may Impeach plalntiff's title by évidence that the 
transfer of the property to him by the attachment défendant was in 
fraud of credltors. 

[Ed. Note. — For cases in point, see vol. 42, Cent Dig. Replevin, §§ 
272-277.] 

In Error to the Circuit Court of tlie United States for the District 
of Massachusetts. 

Thomas J. Barry and Franklin Bien, for plaintifï in error. 
Charles W. Bartlett (Frank E. Dickerman, on the brief), for de- 
fendant in error. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWELL, Circuit Judge. The plaintiff in error, hereinafter called 
the plaintifï, brought an action of replevin against the défendant in 
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error, a deputy sheriiï, hereinafter called the défendant. The goods 
replevied were theatrical properties which the défendant had taken on 
attachment in a suit brought in the state court, wherein one Messenger 
was plaintiff and the Lederer Amusement Company was détendant. 
In the attachment suit Messenger sued as assignée of a claim of 
Wanamaker, and caused the goods in question to be attached as the 
property of the Lederer Company, treating as ineffectuai their con- 
veyance by that company to the plaintiff in replevin, because in 
fraud of the creditors of the Lederer Company. The défendant in 
replevin pleaded a gênerai déniai. At the trial it was assumed on 
ail sides that the "Wanamaker interests" (so called by the learned 
judge), having "a right to défend hère under the sheriff," were the 
real parties défendant, and thus that the controversy was between 
the plaintiff in replevin and Wanamaker. The défendant sought to 
show that the conveyance to the plaintiff was in fraud of creditors. 
The plaintiff objected that the testimony was not admissible under 
a gênerai déniai. The judge admitted the évidence, and the plaintiff 
duly excepted. The jury found for the défendant upon the issue 
of the plaintiff's title as against attaching creditors, and specifically 
that the transfer by the Lederer Amusement Company to the plain- 
tiff was not in good faith; that it was for the purpose of hindering, 
delaying, and defrauding Wanamaker; and that this was known 
to the plaintiff. The court thereupon ordered a return of the goods. 
Though the évidence showed that the défendant held the property 
replevied as the officer of a state court, yet this fact does not appear 
on the face of the writ, and at no stage of the case did the défendant 
raise this objection to the plaintiff's proceeding. As he is hère de- 
fendant in error, he cannot now avail himself of the objection, and 
we mention the matter only to show that we hâve no occasion to pass 
upon it. 

In replevin, the gênerai issue at common law was non cepit, which 
plea admitted the plaintiff's title and put in issue only the taking. 
But the plaintiff's title was an essential part of his case, and the 
défendant might traverse it by a spécial plea. In Gates v. Gates, 
15 Mass. 310, decided before the practice act of 1852, the facts were 
substantially the same as in the case at bar, and the défendant officer 
pleaded title in the plaintiff's assigner. The plaintiff replied title 
in himself, on which plea and replication issue was joined. Under 
thèse pleadings, the défendant was allowed to prove that the transfer 
to the plaintiff was in fraud of creditors. See, also, Wheeler v. 
Train, 3 Pick. 255. Under the practice act, a gênerai déniai in re- 
plevin "is broader than the old plea 'non cepit.' " D'Arcy v. Steuer, 
179 Mass. 40, 60 N. E. 405. And under it any évidence is now com- 
pétent which tends to contradict the contention of the plaintiff that 
the title and the right of possession were in him. Spooner v. Cum- 
mings, 151 Mass. 313, 23 N. E. 839 ; Verry v. Small, 16 Gray, 121. 
Hence it follows that the évidence, which in Gates v. Gates was ad- 
mitted under pleadings denying the plaintiff's property, is now admis- 
sible under a gênerai déniai. 

The plaintiff relies on Thissell v. Page, 11 Gray, 394. That was 
an action of trover brought against an attaching officer, in which the 
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answer "simply denied the plaintiff's property and the defendant's 
conversion." The court refused to admit évidence that the sale to 
the plaintifï of the goods in question had been in fraud of creditors. 
A déclaration in trover allèges the plaintiff's right of possession at 
the time of conversion, and Thissell v. Page décides only that under 
the gênerai issue a défendant cannot show that this right was void- 
able by the creditors of the plaintiff's assignor. In the suit at 
bar the déclaration in replevin, on the other hand, allèges that the 
défendant Maguire "unlawfully, and without any justifiable cause, 
took the goods and chattels" in issue "and them unlawfully detained 
to this day." This allégation is met directly by évidence that the 
plaintiff's title has been avoided by the creditors of his assignor, 
and so the évidence is admissible under a gênerai déniai. More- 
over, in Thissell v. Page the court relied especially upon the fact 
that the officer défendant had not justified under his precept. In 
the case at bar, this objection, if applicable, was waived by the under- 
standing on both sides that the controversy should be treated as 
one between the plaintiff and the "Wanamaker interests." 

The learned judge refused to instruct the jury that the law of New 
York governed certain questions. As it does not appear that the 
plaintiff called his attention to any particular law of New York, the 
exception must be overruled. The plaintiff sought rulings that there 
was no évidence of the insolvency of the L,ederer Company. As the 
évidence was not fully reported, this exception does not avail the 
plaintiff. The other exceptions and assignments of error were not 
dealt with in the plaintiff's brief, upon which its counsel submitted 
the case without oral argument, and so we are not required to con- 
sider them. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers his costs of appeal. 



HONG WING V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit January 10, 1906.) 

No. 1,491. 

AuENS — Chinesb Exclusion — Construction of Statitte. 

The purpose and effect of Act April 29, 1902, c. 641, 32 Stat. 176, as 
amended by Act April 27, 1904, c. 1630, § 5, 33 Stat. 428 [U. S. Comp. St. 
Supp. 1905, p. 295], whlch provides that ail laws in force on April 29, 
1902, regulating, suspending, or prohlbiting the coming of Chinese per- 
Bons Into the United States or their résidence therein, "are hereby re- 
enacted, extended and continued without modiflcation, limitation or con- 
dition," was to continue ail such laws in force after the expiration of 
the then existing treaty with China on December 8, 1894. Including sec- 
tions 5 to 14, Inclusive, of Act September 13, 1888, c. 1015, 25 Stat 477- 
479 [U. S. Comp. St 1901, pp. 1314-1317], which are therein expressly 
enumerated. 

[Ed. Notes. — Citizenship of the Chinese, see notes to Gee Poolî Sing v. 
United States, 1 O. C. A. 212; Lee Sing Far v. United States, 35 C. C. 
A. 332.] 
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Appeal from the District Court of the United States for the North- 
ern District of Ohio. 

Francis J. Wing, for appellant. 

John J. Sullivan, for the United States. 

Before LURTON. SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. Hong Wing, the appellant, was ar- 
rested on May 19, 1905, under a warrant issued in pursuance of sec- 
tion 13, Act Sept. 13, 1888 (25 Stat. 479, c. 1015 [U. S. Comp. St. 
1901, p. 1317]), charged with being a Chinese person, or person of 
Chinese descent, found unlawfully in the United States, and after a 
hearing before a commissioner of the United States was adjudged t& 
be one not lavvfully entitled to be or remain in the United States, and 
ordered deported. On an appeal, a demurrer to the complaint was 
overruled and the order of déportation affirmed. The sole question 
arises upon the demurrer and is whether, at the time of the complaint 
and arrest, the Chinese exclusion laws, including section 13, of the act 
of September 13, 1888, were still in force, the contention of the appel- 
lant being that they ail expired on December 8, 1904, along with the 
treaty with China of December 8, 1894 (28 Stat. 1210). The court 
below held that thèse exclusion laws were continued in force by the 
act of April 27, 1904 (33 Stat. 428, c. 1630, § 5 [U. S. Comp. St. 
Supp. 1905, p. 295]), and the décision of the question turns upon the 
proper construction of this act. 

Ail the Chinese exclusion laws then in force, including section 13 
of the act of September 13, 1888, were continued in force for a period 
of ten years from its passage by the act of May 5, 1892 (27 Stat. 25, 
c. 60 fU. S. Comp. St. 1901, p.'l319]), and were further "re-enacted, 
extended, and continued" by the act of April 29, 1902 (32 Stat. 176, 
c. 641 [U. S. Comp. St. Supp. 1905, p. 895]), evidently passed in view 
of the expiration on May 5, 1902, of the act of May 5, 1892, which pro- 
vided in the first section: 

"That ail laws now in force prohîbiting and regulating the coming of 
Chinese persons, and persons of Chinese descent, into the United States, and 
the résidence of sucli persons therein, including sections flve, six, seven. eight, 
nine, ten, eleven, thirteen and fourteen of the act entitled 'An Act to prohibit 
the coming of Chinese laborers into the United States,' approved September 
thirteenth, eighteen hundred and eighty-eight, be, and the same are hereby, 
re-enacted, extended, and continued so far as the same are not inconslstent 
with treaty obligations, untU othervvise provided by law," etc. 

The proviso "so far as the same are not inconsistent with treaty 
obligations, until otherwise provided by law," obviously referred pri- 
marily to the treaty of December 8, 1894 (28 Stat. 1310), which abso- 
lutely prohibited the coming of Chinese laborers, except undei certain 
conditions, to the United States for a period of 10 years from its date. 
This treaty in its concluding article provided that if, 6 months before 
the expiration of the period of 10 years, neither government should 
hâve formally given notice of its final termination to the other, it should 
remain in full force for another like period of 10 years. 

Prior to April 27, 1904, it was known to the government of the 
United States that this treaty would not be continued in force, but 
142 F.— 9 
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would expire on December 8, 1904, and on April 37, 1904, Congress 
passed the fifth section of the act of that date (33 Stat. 428, c. 1630, 
§ 5), which amended section 1 of the act of April 29, 1902, so as to 
read as follows: 

"Ail laws in force on the twenty-ninth day of April, nineteen hundred and 
two, regulating, suspending or prohlbiting the coming of Chinese persons or per- 
sons of Chinese descent into the United States, and the résidence of such per- 
sons therein, includlng sections five, six, seven, eight, nine, ten, eleven, thirteen 
and fourteen of the act entitled 'An act to prohibit the coming of Chinese latwr- 
ers into the United States,' approved September thirteenth, eighteen hundred 
and eighty-elght, be, and the same are hereby, re-enacted, extended and con- 
tinued, without modification, limitation or condition," etc. 

It is obvious that the act of April 27, 1904, was passed in view of 
the early expiration of the treaty of 1894, and for the purpose of con- 
tinuing the Chinese exclusion laws in force after its expiration, regard- 
less of treaty obligations. Otherwise what reason was there for its 
passage? The act of April 29, 1903, was passed for the purpose of 
continuing the exclusion laws in force during the existence of the 
treaty and was in opération on April 27, 1904, and would remain in op- 
ération until December 8, 1904, when the treaty would expire. No fur- 
ther législation was therefore needed during the existence of the 
treaty to keep the exclusion laws in force. 

But the act of April 29, 1902, continued the exclusion laws in force 
only "so far as the same are not inconsistent with treaty obligations." 
The pertinent treaty obligations then in force were those of the treaty 
of December 8, 1894, but on December 8, 1904, it would become a 
question whether the expiration of this treatv would not revive pro- 
visions of the earlier treaties of July 28, 18'68 (16 Stat. 739), and 
November 17, 1880 (22 Stat. 826), which because of their inconsist- 
ency would embarrass the government in the enforcement of the exclu- 
sion laws. It was therefore necessary to state plainly the position 
the government intended to take after the expiration of the treaty, and 
this was done by amending the act of April 29, 1902, so as to strilte 
out the words "so far as the same are not inconsistent with treaty 
obligations, until otherwise provided by law," and inserting in lieu 
thereof the words "without modification, limitation or condition," thus 
continuing the exclusion laws in force without limitation by any exist- 
ing treaty obligations and irrespective of whether they might or might 
not conflict therewith. If inconsistent with any treaty obligations which 
might appear to be in force after the expiration of the treaty of 1894, the 
latter must be held to be abrogated under the power which Congress 
bas to repeal or modify even a treaty, if it shall deem the public wel- 
fare so demands. Head Money Cases, 112 U. S. 580, 599, 5 Sup. Ct. 
247, 28 L. Ed. 798 ; Whitney v. Robertson, 134 U. S. 190, 8 Sup. Ct. 
456, 31 L. Ed. 386 ; Chinese Exclusion Case, 130 U. S. 581, 9 Sup. Ct. 
623, 33 L. Ed. 1068. 

The judgment of the court below is affirmed. 
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In re SWEETSER, PEMBKOKE & CO. 
(Circuit Court of Appeals, Second Circuit November 22, 1905.) 

No. 120. 
Masteb and Servant— Contbact fob Sebvices— Teemination— Futuee Sal- 

AEY OF r'MPLOYÉ UNDEE TIME CONTKACT. 

An employé of a corporation under a contract for a term of years 
cannot prove a claim for salary accniîng after tlie corporation bas been 
adjudged a banlirupt, altliough upon its written admission of its In- 
ability to pay Its debts and its wiilingness to be adjudged a bankrupt, 
where the contract expressly provided tbat it might be terminated by the 
corporation in case of Its dissolution. 

[Ed. Note. — For cases in point, see vol. 6, Cent. DIg. Banliruptcy, § 479 ; 
vol. 34, Cent. Dig. Master and Servant, § 25.] 

Pétition for Revision of Proceedings of the District Court of tlie 
United States for the Southern District of New York 

J. F. McNaboe, for petitioner. 
A. H. Van Brunt, for respondent. 

Before LACOMBE, TOWNSEND, and COXÊ, Circuit Judges. 

PER CURIAM. Sweetser, Pembroke & Co. is a corporation of 
the State of New York which was engaged in the dry goods business. 
On October 13, 1904, a pétition in involuntary bankrupt cy was filed 
against it by certain of its creditors ; tlie act of bankruptcy alleged being 
an admission in writing made that day by the corporation of its inability 
to pay its debts and its wiilingness to be adjudged a bankrupt upon 
that ground. The usual proceedings followed. Petitioner Oatwell was 
an employé of the firm at a fixed salary for a definite time, which did 
not expire until some months after the filing of the pétition. His salary 
lias been paid up to October 15, 1904, when the receivers in bankruptcy 
discharged him. His claim is that the corporation broke its contract 
with him, that his damages for such breach are recoverable against the 
estate, and that they should be allowed as a claim to the amount of the 
unpaid salary for the balance of the term of his employment, less what 
he might hâve earned subséquent to discharge during the term the 
contract had to run. There are a number of other employés who are 
similarly situated. 

Numerous authorities are cited which it will not be necessary to 
review; the gravamen of petitioner's argument being that the making 
of the written admission on which pétition in involuntary bankruptcy 
was predicated was a voluntary act of the corporation, so that it may 
be said to hâve itself brought about the very act which resulted in pe- 
titioner's discharge. We do not think the point is of importance in the 
cause at bar, because the contract of employment expressly provided 
that, in case the corporation should be dissolved before the expiration 
of the contract, the contract might at the option of the corporation be 
declared null and void. Evidently the parties did not contemplate 
that the employer should be obligated to continue a losing business 
indefinitely in order to afford the employé an opportunity to continue 
earning his salary. Whenever the corporation might choose to do so, 



13â 142 FEDSBAIi BBFOBTEIR. 

it was entirely free to take whatever action raight be necessary to 
bring about its dissolution, and the distribution of its assets among its 
creditors by trustées as the state statutes provide, and its voluntary 
action to that end, would not constitute a breach of the contract. We 
do not think that the situation is at ail changed by the circumstance 
that the corporation has elected to make a written admission of what 
is an undisputed fact — its inability to pay its debts — thus bringing 
about a winding up of its affairs under the fédéral bankruptcy act. Act 
July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]. 
The order of the District Court is affirmed. 



McCORMICK V. NATIONAL CITT BANK OF WACO. 

(Circuit Court of Appeals, Fiftli Circuit. January 16, 1006.) 

No. 1,446. 

Weit op Ereob — Review — Effect of Requests fob Direction of Verdict. 

Wliere requests for direction of a verdict are made by botli parties, 
they are concluded by the flnding of the court as to the facts, and the 
only question revlewable is the flnding on the law, and the reviewing 
court must afflrm if there be any évidence in support thereof. 

[Ed. Note. — For cases in point, see vol. 3, Cent Dig. Appeal and Error, 
§§3474, 3475; vol. 46, Cent Dig. Trial, §400.] 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

J. E. Boynton and Chas. A. Boynton, for plaintiff in error. 
J. B. Scarborough, J. N. Gallagher, H. N. Atkinson, and A. C. 
Prendergast, for défendant in error. 
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. After évidence taken in this case each party re- 
quested the court to instruct the jury to return a verdict in his favor, 
thereby both affirming that there was no disputed question of fact 
which could operate to deflect or control the question of law, and neces- 
sariiy requesting that the court find the facts. The parties are there- 
fore concluded by the findings made by the court upon which the re- 
sulting construction of law was given, and this court in reviewing the 
action of the Circuit Court is limited to the considération of the cor- 
rectness of the finding on the law, and must affirm if there be any évi- 
dence in support thereof. Beuttell v. Magone, 157 U. S. 154. 15 Sup, 
Ct. 566, 39 E. Ed. 654. 

We find ample évidence in the record to support the conclusion of 
the court, and the judgment of the Circuit Court is therefore affirmed. 

SHELBY, Circuit Judge ( concurring) . I concur in the judgment 
of affirmance, because I find no réversible error in the record ; but I am 
not of opinion that the plaintiff in error lost any right in this court by 
merely requesting the trial court to direct a verdict in his favor. 

The doctrine announced in Beuttell v. Magone, 157 U. S. 154, 15 
Sup. Ct 566, 39 E. Ed. 654, should not be extended to cases in which 
there are disputed questions of fact, nor to cases in which the parties 
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ask other instructions in the event the peremptory instructions asked 
by tliem, respectively, are not given. In Beuttell v. Magone, supra, 
neither party asked to submit to the jury any disputed question of 
fact, and the court said: "There was obviously no disputed question 
of fact." In a case where there is such conflict in the évidence as to 
require it to be submitted to the jury, there is no reason why, and the 
Suprême Court does not hold that, a party may not ask for a peremp- 
tory instruction in bis favor without depriving himself, if the court 
décides he is not entitled to it, of the right to bave the jury pass on 
the controverted issue of fact in the case. Although both parties may 
ask the court to direct the verdict, if there is conflict in the évidence or 
conflicting inferences to be drawn from it, the court may properly sub- 
mit it to the jury. Farnum v. Davidson, 3 Cush. 332; Lake Superior 
Iron Co. V. Drexel, 90 N. Y 87, It is not an unusual practice to ask 
for peremptory instructions, and there is no valid reason why such a 
request should deprive a party of the constitutional right to bave con- 
troverted questions of fact tried by jury. The fact that the other 
party afterwards malces the same request does not affect the question 
in cases vi^here there is a conflict in the évidence, nor in cases where 
the party prays for other instructions if bis request for a peremptory 
instruction is denied. In Beuttell v. Magone, supra, the court ex- 
pressly held that: 

"The request, made to the court by eaeh party, to instruct the jury to ren- 
der a verdict In his favor, was not équivalent to a submission of the case 
to the court without the intervention of a jury within the intendment of 
Rev. St. U. S. §§649, 700 [U. S. Comp. St. 1901, pp. 525, 570]." 

A party may believe that a certain fact which is proved without 
conflict or dispute entitles him to a verdict. But there may be évidence 
of other, but controverted, facts which, if proved to the satisfaction of 
the jury, entitles him to a verdict, regardless of the évidence on which 
he relies in the first place. It cannot be that the practice would not 
permit him to ask for peremptory instructions, and, if the court re- 
fuses, to then ask for instructions submitting the other question to 
the jury. And if he bas the right to do this no request for instructions 
that his opponent may ask can deprive him of the right, There 
is nothing in Beuttell v. Magone, supra, that conflicts with this view 
when the announcement of the court is applied to the facts of the case 
as stated in the opinion. 

In New York there are many cases showing conformity to 
the practice announced in Beuttell v. Magone, but they clearly recog- 
nize the right of a party who has asked for peremptory instructions 
to go to the jury on controverted questions of fact if he asks the court 
to submit such questions to the jury. Kirtz v. Peck, 113 N. Y. 226, 
21 N. E. 130; Sutter v. Vanderveer, 122 N. Y. 652, 25 N. E. 907. 

The fact that each party asks for a peremptory instruction to find 
in his favor does not submit the issues of fact to the court so as to 
deprive the party oi the right to ask other instructions, and to except 
to the refusai to give them, nor does it deprive him of the right to bave 
questions of fact submitted to the jury if issues are joined on which 
conflicting évidence has been ofïered. Minahan v. G. T. W. Ry. Co. 
(C. C. A.) 138 Fed. 37. 
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FITZGERALD et al. v. BASSFORD. 

(Circuit Court of Appeals, Third Circuit. January 8, 1906.) 

No. 250. 

Wkit of Eruoe — Review — Case Tbied by Court. 

Wliere an action at law was tried by the Circuit Court wlthout a jury 
by stipulation made pursuant to Rev. St. '§ 649 [U. S. Comp. St. 1901, p. 
525], and it does not appear that tliere was any spécial finding of tacts, 
an assignment of error that the court "erred in rendering judgment in 
favor of the plaintifC, and agalnst the défendant" présents no question 
which can be reviewed by the Circuit Court of Appeals. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 138 Fed. 958. 

F. F. Brightly, for plaintiffs in error. 

Gilbert F. Schamberg, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. We abstain from expressing any opinion 
upon^ the merits of the controversy in this case, because we hâve no 
authority to review the décision of them which was made by the 
court below. The action was tried without the intervention of a jury, 
under the act of Congress of March 3, 1865 (Rev. St. § 649 [U. S. 
Comp. St. 1901, p. 535]), and the only spécification of error reHed 
upon, is, that the court "erred in entering judgment in favor of the 
plaintiff and against the défendant." This spécification does not 
aver that the judgment to which it relates was founded upon any 
spécial finding of fact, and we cannot assume that any such finding 
was either requested or made, for there is nothing in the record 
which would justify us in doing so. AU that appears is "a gênerai 
verdict, which includes or may include, as it generally does, mixed 
questions of law and fact" ; and that "in such cases, a bill of excep- 
tions cannot be used to bring up the whole testimony for review any 
more than in a trial by jury," is too well settled to be open to question. 
Norris v. Jackson, 9 Wall. 125, 19 L Ed. 608; Kearney v. Case, 12 
Wall. 275, 20 L. Ed. 395; Martinton v. Fairbanks, 112 U. S. 670, 
5 Sup. Ct. 321, 28 L. Ed. 863 ; Dooley v. Pease, 180 U. S. 126, 21 Sup. 
Ct. 329, 45 L. Ed. 457. 

There is, therefore, no error of which we can take cognizance, and 
the judgment of the Circuit Court is affirmed. 



UNITED STATES v. CONSUMERS' GAS TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1906.) 

No. 1,205. 

INTEBNAL Revenue — Wab Revenue Act — Tax on Pipe Line Companies. 

A corporation organized for the purpose of producing natural gas from 
Wells owned or leased by it, piping the same to a city, and selliiig and dis- 
tributiug it to consumers, and eugaged solely in such business, its only 
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Income being derlved from the sale of Its products wliich it conveyed 
tbrough Its own pipe Unes, Is not subject to tax on the excess of Its gross 
annual receipts over $250,000, under section 27, War Revenue Act Jnly 
13, 1898, c. 448, 30 Stat. 464 [U. S. Comp. St. 1901, p. 2306], Imposing 
sucb tax on persons or corporations "owning or controllin? any pipe 
line for transporting oil or other products. 

In Error to the District Court of the United States for the District 
of Indiana. 

Section 27, Revenue Act June 13, 1808, c. 448, 30 Stat. 404 [U. S. Comp. St. 
1901, p. 2306], provides: "That every person, flrm, corporation or company 
carrying on or doing the business of reflning petroleum or reflning sugar, or 
owning or controlling any pipe line for transporting oil or other products, 
whose gross annual receipts exceed two hundred and flfty thousand dollars 
shall be subject to pay annually a spécial excise tax équivalent to one-quarter 
of one per cent, on the gross amount of ail receipts of such persons, firms, 
coriDorations and conipanies in their respective business In excess of said sum 
of two hundred and flfty thousand dollars." 

The question Is whether the District Court erred in holding that the de- 
fendant in error was not witbin the section on the following facts: 

"(1) That the petitioner, the Oonsumers' Gas Trust Company is a corpo- 
ration organized in the year 1887 and existing under the laws of the state 
of Indiana, having its home ofHce in the city of Indianapolis, and that said 
corporation had been during ail the tinie after its organization engaged in 
business in said city ; its said business being that of procuring from wells 
sunk in the earth natural gas and selling the same directly to its consumera 
in the city of Indianapolis. 

"(2) That by its articles of incorporation the purposes, objects, and powers 
of said corporation were set forth in the following words : 'The objects of 
the formation of such corporation are to drill and mine for natural gas, pe- 
troleum, and other minerais ; and to purchase, lease, and othervvise acquire 
gas aud petroleum wells and the products thereof, and to furnish the same 
to its patrons for use; and by manufacture, to couvert the same into gas for 
fuel and illuminating purposes, and other articles of commerce, and the sale 
of the product to its patrons ; to thèse ends, to take, hold, convey and mort- 
gage real estate, by fee simple or les.ser title ; and to own, operate, and main- 
tain such machinery, works, Unes of pipe, and appliances as the carrying ont 
of the objects above mentioned may require;' and that it bas never been au- 
thorized to do, and bas never undertaken or doue, any other or différent bus- 
iness than as in said articles set forth. 

"(3) That for the purpose of conveying its said natural gas from its 
wells and distributing the same to its customers, it owned and controlled 
at the time of the commencement of this suit and for more than 10 years 
next prier thereto, a System of pipe Unes, which was used solely in its said 
business; that the gas wells from which during ail of said time it obtained 
its said gas are situated at distances varying from about 7 to 60 miles from 
said city ; that such gas has been piped from such wells through a System of 
larger and smaller pipes to said city and thereby distributed through an 
ordinary System of main and service pipes with proper compressors, valves, 
and other appliances to regulate and control the pressure of said gas in said 
pipes. 

"(4) That said company has not at any time been engaged in any bus- 
iness whatsoever, and has never owned, maintained, or used any pipe Unes, 
System of pipe lines, or any part thereof, for the purpose of conveying, trans- 
porting, or selling gas, oil, or other thlngs, except its own gas in the manner 
above set forth. 

"(5) That the entire receipts of said company hâve been from the sale of 
its own natural gas so carried to its customers and consumers directly from 
its own wells, and no part of such receipts hâve been derlved from charges 
made for transportation of such gas or any other product or substance, nor 
from any tolls or charges of any kind for the use of any of its pipes or pipe 
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Unes, and no person, partnership, or corporation other tlian the petitioner bas 
at any time made any use of any of Its pipe or pipe Unes for any purpose 
whateyer. 

"(6) Tliat no part of said gas lias been stored at any time or at any point, 
but it bas at ail times been carried directly from tlie company's own wells 
to its consumers, as water is pumped direetiy from wells, and carried tbrougli 
pipes to consumers in cities and towns. 

"(î) Tbat on or about the 17th day of Septeniber, 1902, petitioner was 
assessed for an interna! revenue tax of $703.01 ; sucb assessinent purporting 
to be upon reeeipts from its pipe iines used in furnisbing natural gns to its 
eustomers in said city of Indianapolis for the years ending June SO, 1901, 
and June 80, 1902. 

"(8) That said assessment was. In fact, levied upon the excess over $250,- 
000 per annum of its reeeipts from its entire business and revenues derived 
from the mining, pumping, piping, sale, and delivery of its said gas to its con- 
sumers, and not merely from the revenues derived from Its pipe Une only, 
and this was necessarily levied since from its pipe Unes, no revenues were 
derived apart from tiiose of the rest of said business, and it was impossible 
to measure or estimate the part or per cent, of said total revenues attributabie 
to said pipe Unes. 

"(9) Said assessment was made under section 27 of an act to provide ways 
and means to meet war expenses and for other purposes, passed by the Con- 
gress of the United States on the ISth day of June, 1898. 

"(10) Petitioner denied the validity of said assessment at the time tbe 
same was made, upon the ground that that statute was not applicable in its 
case, but in pursuance of the statute, on the 19th day of September, A. D. 
1902, it paid under protest to A. E. Nowlin, collector of Internai revenue, for 
the Sixth district of Indiana, said sum so assessed, as aforesaid ; that said 
sum was so paid for the reason that said collecter was threatening that un- 
less it was paid to levy upon and sell petitioner's property to collect the same, 
and such payment was made wholly to avoid such levy and sale, and under 
protest only. 

"(11) That the sum so paid was reeeived by said collector, and applied to 
the use of the government of tbe United States, and because of said illégal 
assessment as aforesaid. 

"(12) That about the 30th day of September, 1902, petitioner made out 
and caused to be presented to the honorable, the commissioner of internai 
revenue of the United States, its application for reversai, annulment, and 
abatement of said assessment, and for the refunding of the money so paid. 

"(13) That afterwards, on or about the 30th day of June, 1903, said ap- 
plication was by the commissioner overruled and denied, and the government 
of the United States still retains the whole of said sum of money. 

"(14) That during each of said years 1901 and 1902, said petitioner did 
bave an income from its entire business as hereinbefore found to an amount 
in excess of $250,000, upon which excess the tax, if properly assessable there- 
on, aggregated said sum of $763.01. 

"(15) That for the year ending June 30, 1899, the said petitioner was en- 
gaged in tbe same business carried on in the same manner, and had gross 
reeeipts from its said business for the year ending June 30, 1899, aggregating 
$473,780.92, and for the year ending June 30, 1900, it bad in like manner a 
total gross income of $458,163.95, or for the year 1899, an excess over $250,000 
of $223,780.92, upon whlch tbe tax, if properly assessable, would aggregate 
$559.45, and for the year 1900 an excess over $250,000 of $208,163.95, upon 
which the tax If properly assessable would be $520.41, or for the two years 
$1,079.86; that said sum of $1,079.86 bas not been paid nor bas any part 
thereof. 

"(16) By reason of the fact that the petitioner's revenues from its entire 
business were derived In the aggregate and without any distribution from its 
mining, pumping, sale, and delivery of its gas to its consumers, it is impossible, 
as matter of fact, to détermine wliat part of its said revenues is derived from 
tiie use of its said pipe Unes." 
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Jesse M. La Follette, for plaintifï in error, 
Samuel D. Miller, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge, after stating the facts, delivered the opinion 
of the court. 

Section 27, Act June 13, 1898, c. 448, 30 Stat. 464 [U. S. Comp. 
St. 1901, p. 2306], exacts revenue from ail persons engaged in certain 
businesses, -provided such persons come within a certain condition. 
The businesses are refining petroleum, refining sugar, and transport- 
ing cil or other products through pipelines owned or controUed by 
the transporter. The condition is that the persons engaged in those 
businesses hâve gross annual receipts from their respective businesses 
in excess of $250,000. 

The business of mining natural gas and selling it to consumera 
was not taxed. That was the only business in which défendant in 
error engaged or had authority to engage, and from that business 
alone its entire income was derived. As well tax artificial gas com- 
panies and water companies, because in their businesses of getting and 
selling gas and water to their customers they use pipe Unes as means of 
delivery. As well include within a tax on the gross receipts of parcel- 
delivery companies the total sales of a dry goods house that uses its 
own conveyances as a means of delivering parcels of goods sold to its 
customers. Carothers v. Philadelphia Co., 118 Pa. 485, 12 Atl. 314; 
United States v. Northwestern Ohio Natural Gas Co., 141 Fed. 198. 

If défendant in error had engaged in a business within the statute, 
then receipts derived from every facility for promoting that business 
would be within the statute. Spreckels Sugar Refining Co. v. McClain,. 
192 U. S. 397, 24 Sup. Ct. 376, 48 L. Ed. 496. But since the business 
was not within the statute, receipts (benefits in promoting or cheapen- 
ing the business) derived from facilities used in carrying on the busi- 
ness are inséparable from the receipts of the business, and are there- 
fore not within the statute. 

The judgment is affirmed. 



BIBB MFG. CO. v. BOWEES. 

(Circuit Court of Appeals, Fifth Circuit December 12, 1905.) 

No. 1,4G7. 

Patents — Infeingement-^Stop Mechanism fob Winding Machine. 

The Bowers patent, No. 727,888, for a welgbt stop motion adapted for use 
In twine winding spindles, does not cover a pioneer invention, in view of 
ttie prior art. and must be construed in inatters of infringement in accord- 
ance witti tlie rules applicable to ordinary combination patents. As so 
construed, held not infringed by the machine of tlie Worrill patent. No. 
730,809, which does not contain ail the éléments of the Bowers CQflabination. 

In Error to the Circuit Court of the United States for the Southern 
District of Georgia. 
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Isaac Hardeman, Geo. S. Jones, and Hector T. Fenton, for plaintiff 
l'n error. 
L. D. Moore, for défendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and MAXEY, Dis- 
trict Judge, 

PARDEE, Circuit Judge. Bowers' patent of May 13, 1903, on ap- 
plication filed July 14, 1903, which is the basis of this suit, "relates to 
new and useful improvements in weight stop motions adapted for use 
in twine winding spindles," and his allowed claims are : 

"(1) A stop mechanlsm for winding-spindies, consisting of a frame, a tilting 
lever mounted thereon, having a slotted end, a vertically adjustable blopk 
mounted on said lever, a stub-shaft carried by said block, an eccentrically 
journaled weighted wheelon said stub-shaft, a spring-actuated rod having a notch 
thereln, a notched casing In which said rod Is mounted to hâve a longitudinal 
movement, the free end of said lever designed to engage in said notches when 
they are brought Into registration and belt-shifting mechanism actuated by 
said rod as the lever Is released from said notches, as set forth. 

"(2) A stop mechanism for wlnding-machines, comprising a frame, a spin- 
dle mounted thereln, a lever having a tilting motion, an eceentrlcally-mounted 
weighted wheel journaled on said lever, a hollow casing having a notch in its 
circumference, a rod mounted in said casing and having a notch therein which 
is adapted to be brought into registration with the notch in said casing, the 
free end of said lever adapted to engage said notches then m registration, a 
bar fastened to said rod, an arm or rod secured to the other end of said bar, 
a spring bearing agalnst said arm and a belt-shifting bar keyed to said notched 
rod, as set forth." 

The Worrill patent of August 18, 1903, on application filed August 
13, 1903, which the manufacturing company is using, and which is al- 
leged to be an infringement of Bowers' patent, relates to ball-winding 
machines, and in his application he says : 

"The invention consists of a rotary ball-spindle, driving means therefor, a 
clutch for coupling said driving means with said spindle, a lever for operating 
said clutch, and a weighted eccentric on said lever adapted to be engaged by 
a bail on said spindle for swinging said lever on Its fulcrum and automatically 
moving said clutch so as to disconnect said spindle from said driving means." 

His first two claims are: 

"(1) In a ball-winder, the combination with a rotary spindle, driving mech- 
anism therefor and a clptch for Connecting and disconnecting said spindle 
from said driving mechanism, of a rotary cam or eccentric operatively con- 
nected with said clutch and adapted to be engaged by the bail, when the same 
reaches a certain predetermined size, for throwiug said spindle out of opéra- 
tion. 

"(2) In a ball-winder, the combination with a rotary spindle, driving mech- 
anism therefor and a clutch for Connecting and disconnecting said spindle 
from said 'driving mechanism, of a lever connected with said clutch for oper- 
ating It, ahd a rotary cam or eccentric on said lever adapted to be engaged 
by the bail, when the same reaches a certain predetermined size, for swinging 
said lever and thereby shifting said clutch to throw said spindle out of opéra- 
tion." 

Both are in effect combination patents, and, judging from the claims 
and the models in évidence, are, aside from the resuit produced, alike 
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in only one respect, to wit, "the eccentrically joumaled weîghted wheel" 
of Bowers is substantially the same as the "weighted eccentric" or "ro- 
tary cam or eccentric" of Worrill. The state of the art at the time 
Bowers applied for his patent is shown by a British patent granted in 
1891 to Barlow ; a British patent applied for September 12, 1897, ac- 
cepted January 8, 1898, to GrobH ; a British patent granted to HorrocRs, 
applied for December 28, 1898, accepted November 11, 1899 ; and a 
United States patent to Hanson granted December 2, 1902, on an appli- 
cation filed November 8, 1898. AU thèse patents are for stop-motion 
twine-winding machines, in which the stop motion is initiated by con- 
tact with the bail of twine when filled, and more or less automatic re- 
sults by différent mechanisms are produced. Ail thèse patents ante- 
dated Bowers', and are intended to produce the same resuit. Grobli 
used a cam device with involved mechanism operating to throw out of 
contact the friction pulleys driving the spindle, so as to allow the finish- 
ed balls to be removed and eut the thread. 

Horrocks, in describing the opération of his invention, says : 

"In some cases I combine with the mechanifim just deseribed raeans for 
automatically arresting the winding when the bobbin bas attained any pre- 
determined diameter. To tbis end I use an eccentric relier or bowl (suitably 
supported in a bracliet or carrier provided with means for adjustment to suit 
différent diameters), against which the bobbin bears when the required diame- 
ter is reached. The rolling contact of the bobbin causes the eccentric bowl 
or roller to rotate, and thereby to lift or remove tlie bobbin from the winding 
drum. A pin or catch limits the rotation of the eccentric bowl or roller. 
Where this latter device is applied to a machine provided with the hereinbeiore 
deseribed stop motion, controlled by a detector mechanism, the slackening of 
the thread on the bobbin being removed from the drum will cause the detect- 
or mechanism to corne into action in the ordinary way. In such a comblna- 
tion the bracket carrying the eccentric bowl or roller (which may be fliited or 
otherwise fashioned to "bite" against the bobbin) is supported by the swing 
frame or bobbin carrier, so as to fall away when the bobbin falls. An Incline 
on the swing frame lifts the bracket back into the working position when 
winding bas to be resumed." 

His fîrst two claims are: 

"(1) In a machine in which a bobbin or tube Is wound by rolling contact 
against the surface of a drum, the combination therewith of an eccentric 
bowl or roller which Is caused to make a partial rotation (and thereby remove 
the bobbin from contact with the drum) by the friction of the twbbin itself, 
when the latter bas attained a predetermined diameter substantially as set 
forth and shown. 

"(2) In a drum winding machine, the combination of a hinged bobbin car- 
rier, b, a bracket, qi, and an eccentric roller or bowl, q, provided with means 
for adjustment for différent diameters of bobbins substantially as and for the 
purpose set forth and deseribed, with référence to the lef t hand slde of figures 
1 and 2 of the accompanying drawlngs." 

The prior Hanson patent claims : 

"(4) In a cop-wlnding machine, including tnread-feedlng mechanism, the 
combination with main and secondary shafts, and intermediate gearing there- 
for, of a movable frame carrying a revoluble cop-support, a shaft In sald 
frame, a cluteh therefor, gearing Connecting said last-named shaft with the 
cop-support and with the secondary shaft, and mechanism whereby the clutcb 
Is automatically released through the médium of the cop. 
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"(5) In a Cop-wlndlng machine, the comblnation wlth the movable frame 
carrylng a revoluble cop-support, of mechanism for rotatlng said support, a 
clutch for said mechanism, a cam member on the frame, connections between 
the same and the clutch, a rocliing arm, actuating means therefor, and de- 
vices on said frame adapted to be reieased through the médium of the cop 
and moved Into the path of the rocliing arm." 

Barlow, in his spécifications, says : 

"My invention relates to improvements In pirn winding frames and my im- 
provements consist chiefly In a combined arrangement of weighted levers and 
ecçentric for automatically dlsengaging the plrn, when fully wound, from its 
drivlng gear and so stopping it. In my improved machine each plrn Is prefer- 
ably held between a pair of cups or dises supported in the forked end of a 
v^eighted lever; on the pirn spindle or axis is secured a toothed wheel, whieh, 
vyhile the pirn Is being wound, gears with a toothed vs^heel on the driving 
shaft of the machine and so drives the pirn. Below the above-named weight- 
ed lever is a second weighted lever whieh carries at one end an ecçentric, the 
axis of whieh is parallel wlth the axis of the pirn. This ecçentric is free to 
be turned in its bearings and lies below the pirn and out of contact with it 
until the plrn is fully wound. At the other end of the second weighted lever 
is a projecting arm whieh comes under and holds up the back or weight- 
ed end of the flrst-named lever until the pirn Is fully wound." 

And Barlow's claims are: 

"(1) The combined arrangement of the weighted levers, t, o, and ecçentric, 
p, for automatically dlsengaging the toothed wheels, k', and stopping the pirn 
when fully wound, substantially as herein set forth. 

" (2) The comblnation with a plrn supported in a forlted weighted lever, of 
an ecçentric carrled by a weighted lever, whieh supports the forked lever dur- 
ing the winding of the pirn, and automatically disengages the pirn from its 
driving gear when fully wound, substantially as herein set forth." 

In this State of the art Bowers cannot daim to be a pioneer in the in- 
vention of "weight stop motions adapted for use in twine winding 
spindles," because of his application and use of "the eccentrically jour- 
naled weighted wheel," and his patent should be construed in matters 
of infringement according to the rules applied to ordinary comblnation 
patents. 

On this writ of error the case is controlled by the rules declared in 
Singer Company v. Cramer, 192 U. S. 265, 24 Sup. Ct. 291, 48 L. Ed. 
437, holding: 

"Where it appears from the face of the patents that extrinsic évidence Is not 
needed to explain the terms of art therein, or to apply the descriptions to the 
subject-matter, and the court is able from mère comparison to comprehend 
what are the inventions described in each patent, and from such comparison 
whether one device infringes upon the other the question of infringement or no 
infringement is one of law and susceptible of détermination on a writ of er- 
ror. Where the principal éléments of a comblnation are old, and the devising 
of means for utilising them does not involve such an exercise of inventive 
faculties as entltles the inventor to claim a patent broadly for their combiua- 
tion, the patent therefor is not a primary one, and is not entitled to the broad 
construction given to a pioneer patent. • ♦ » where the patent is not a 
primary patent, and there is no substantial Identity in the character of two 
devices except as the comblnation produces the same efCeet, and there are sub- 
stantial and not merely colorable différences between them, there Is no in- 
fringement of the earlier patent." 
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Singer v. Cramer is followed in Cimiotti Unhairing Co. v. Am. Fur. 
Réf. Co., 198 U. S. 399, 25 Sup. Ct. 697, 49 L. Ed. 1100, and there it is 
again said : 

"In making hls claim the inventor is at liberty to choose form of expression, 
and wliile tlie courts may construe tlie same in view of the spécifications and 
the State of the art, they may not add to or detract from the claim. And it 
is egually true that, as the inventor is required to enumerate the éléments 
of his claim, no one is an infringer of a combinatlon claim unless he uses ail 
the éléments thereof." 

It follows that the Circuit Court should hâve instructed the jury to 
find a verdict for the défendant. 

The judgment of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to award a new trial. 



AMERICAN CAN CO. v. HICKMOTT ASPARAGUS CANNING CO. et al. 

(Circuit Court of Appeals, Ninth Circuit November 8, 1905.) 

No. 1,190. 

1. Patents— Inpringiîment—Can-Body Making Machine. 

The Jordan patent. No. 436,792, for a can-body making machine, whlle 
not a pioneer patent in the sensé of describing the flrst machine for mak- 
ing can bodies, covers the first in which a rotary horn was used for bend- 
ing and clamping the sheet from which the can is made, and the invention 
constituted a highiy meritorious improvement which marked a distinct 
advance in the art, and entitles the patent to the protection of the doc- 
trine of equivalency in proportion to such advance. As so construed, 
claims 64 and 69 are infringed by the machine of the Eldridge patent, No. 
712,998. 

2. Same — Construction op Ciaims. 

The words "substantially as speeifled," at the end of a daim for a 
combination, refer to the whole daim, and import nothing into it not 
already there, either to narrow it so as to escape anticipation, or to 
broaden it so as to establish infringement. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 253.] 

3. Same — Infringement — Can-Body Machine. 

The Holden and Brown patent. No. .598.567, for a can-body machine, 
held not infringed by the machine of the Eldridge patent. No, 712,998. 

Appeal from the United States Circuit Court for the Northern 
District of California. 
See 137 Fed. 86. 

The appellant, as the owner of certain patents, brought Its suit against 
the appellees for infringement. The patents are; (1) No. 436,792, issued Sep- 
tember 23, 1890, to Peter Jordan for a can-body making machine; (2) No. 
365,316, issued June 21, 1887, to Edwin Norton, for a can-cap soldering ma- 
chine; (3) No. 598,567, issued February 8, 1898, to E. P. Holden and C. M. 
Brown for a can-body machine. Thèse patents ail relate to machines for man- 
ufacturing tin can-bodies. The Jordan patent relates more particularly to 
the formation of cylindrical can-bodies without tops or bottoms. The other 
two patents, so far as the claims sued on are involved, relate to the soldering 
■opération. In the Jordan machine the tin blanks which are to be formed into 
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can-bpdles are stacked In a mass, and are automatically released one at a 
time to the ,çan-forming meehanism. The material parts of the mechanism 
are shown Iti the figures 1, 2, and 3. Thèse figures show as a primary and 
fundamental élément a horn, G, pivoted and centered so as to be capable of 
rotary motion; a device, F, called a "former," having at its^extreme end a 
small projection, œarked "f." In figure 1 the tiu blank is shown with one 
of Its edges caught behlnd the projection, f. A hook on the opposite end of 
the blank has already been formed by a mechanism not Involyed in the suit 
As soon as the tin sheet or blank is caught by the projection, f, the former, 
F, turns dovvnward, and by pressing the tin against the die, F', forms a hook 
on the blank, as shown in figure 2. The horn Is then rotated, and the rota- 
tion causes the tin to be wrapped around the horn until it assumes the posi- 
tion shown in figure 3, in which the hooks of the two edges of the blank hâve 
beenbrought loosely Into opposite engagement with each other. The bumper 
or squeezer, marked p^, presses the hooks together, thereby formlng a securely 
locked seam. 
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The appellee's patent, under which Infringement of the Jordan patent l5 
alleged, is the Eldridge patent. No. 712,998, dated November 4, 1902, shown by 
the figures 4, 5, 6, and 7. The Eldridge machine has a long rotatable horn 
contalnlng a longitudinal groove, which gradually tapers to the extrême end 
o( the horn, where it vanishes. The groove is designated by the figure 5. 
The letter, 3, désignâtes the table on which the blanks are placed, and one of 
thèse blanks is designated by the letter, a. Overhead is the shaping or forming 
edge or blade, d. This edge Is caused to descend at the angle shown in the 
figures, and it strikes the tin blank near Its end, thereby bending It into 
the shape of a hook. The table, e, then recèdes and leaves the end of the tin 
blank with the hook formed thereon pressed down into the cavity in the 
horn, where It is caught behlnd a sharp projection or tooth, designated in the 
testimony as an "undercut," represented by the figure 10. Immediately be- 
low thls tooth, and resting in a cavity In the horn, is a métal block supported 
upon a spring which presses the block upwards, thereby causing it to hold 
the hooked end of the tin securely against the undercut, 10. The horn Is then 
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rapidly rotated, and thereby the blank is wrapped arotind It. Figure 6 shows 
the blank so wrapped around the horn before the second hook has been 
formed. The opposite end of the blank Is shown to hâve been brought under- 
neath the edge of the forming blade. That blade now again descends and 
strikes the projecting end of the tin blank, thereby bendiug it dovvuward so 
as to form a hook oppositely placed to the flrst hook, as shown in figure 7. 
The opération of pressing the hooks together in a seam is performed by a ring 
eiicircling tbe horn and moving longitudinally along it, thereby dragging the 
interlocked hooks through the groove, 5, and into the taperiug or vauishiug 
groove on the horn. 

J. H. Miller, for appellant. 
Wheaton & Kalloch, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

The broadest claim of the Jordan patent is daim 69. It reads as 
follows : 

"The combination with a rotatable horn furnished with means for clamp- 
Ing the edge or end of the sheet thereto, of a device for holding the opposite 
edge or end of the sheet agalnst the horn, and means for interloeking the hooks 
on the blank, substantially as specified." 

In his spécifications Jordan said: 

"In the drawings I hâve shown that form of edge-folding or hook-making 
mechanisras, horn-bumping or seain-squeezing device, and l)lank-feed device 
whieh I prefer to use and to combine together for praeticing my invention ; but 
the construction of each of thèse several devices may be greatly varied by 
those skilled In the art wlthout departiug from the prineipie of my invention 
and the broader features thereof." 

The question which is presented to us on the appeal is one of in- 
fringement only, and in determining that question it becomes nec- 
essary to consider the nature of the Jordan invention, and to déter- 
mine how far it is protected against the use of mechanical équiva- 
lents. Prior to the Jordan patent, can-bodies were formed upon 
nonrotating fixed horns, which were hollowed out in their interior 
and provided with mechanism to cause them to expand. Hooks were 
first formed on the ends of the sheets of tin for the interloeking 
seams. The sheets were then placed transversely across the upper 
surface of the fixed horn, and were shaped around it by folding 
arms curved to fit the horn and to cause the hooks to come into en- 
gagement. Then by the expansion of the horn the hooks were inter- 
locked. The term "mechanical équivalents" has a variable meaning, 
and is measured by the character of the invention to which it is ap- 
plied. The appellant contends that the Jordan invention was pioneer. 
But we think it cannot be said that Jordan was a pioneer inventor 
in the sensé that he was the first to produce a machine to success- 
fuUy form can-bodies. He was the first, however, to form can-bodies 
by the use of a rotating horn. In so doing, he made a highly merito- 
rious improvement, and an invention which marks a distinct step in 
advance in the progress of the art, and which has gone into exten- 
sive and successful use. His invention must be accorded a place in- 
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ferior, perhaps, to that of a primary invention, but far in advance of 
those which constitute but a slight improvement on the prier art. 
His daims, therefore, while not entitled to the broadest construction 
accorded to the former, are not to be restricted to the narrow con- 
struction applicable to the latter. He is entitled to the protection of 
the doctrine of equivalency in proportion to the nature of the advance 
which his invention indicates. In Penfield v. Chambers Bros. Co., 
92 Fed. 630, 638, 34 C. C. A. 579, Judge Severens said: 

"The rule applicable to the détermination of equivalency dépends upon the 
importance and the breadth of the original invention, and does not dépend up- 
on the question whether it was the iàrst in the field relatiug to that ^ul)ject, 
but upon the degree of advancement whicli the invention bas made in newness 
of discovery and utility; for there niay be as niuch merit in bringing on a 
large illumination from a feeble start as in the conception of the flrst be- 
clouded idea which may hâve originated in the course of study and discovery 
along that Une." 

See, also, McCormick Harvesting Machine Co. v. Aultman, Miller 
& Co., 69 Fed. 3?1, 16 C. C. A. 25iJ ; Muller v. Tool Co., 77 Fed. 621, 
23 C. C. A. 357 ; Letson v. Alaska Packers Ass'n, 130 Fed. 140, 64 
C. C. A. 463 ; Miller v. Eagle Mfg. Co., 151 U. S. 186, 207, 14 Sup. Ct. 
310, 38 L. Ed. 121. 

It is plain to be seen that the Jordan invention is not founded on the 
earlier art. There was nothing in the preceding inventions to suggest 
the idea of a rotatable horn and of attaching the edge of a sheet of 
tin thereto and rolling it up in the form of a can-body. His patent is 
entitled, therefore, to stand for what the claims import, free from 
limitations imposed by the prior art. 

Applying the doctrine of mechanical équivalents so defined, it will 
be seen, on reviewing the éléments of claim 69, that the appellees use 
the rotatable horn. This is not disputed. The next inquiry is whether 
the appellees' combination uses means for clamping the edge or end 
of the sheet to the rotating horn. In order to roll up a sheet of tin 
in the form of a can-body, it is absolutely essential to attach one edge 
of the sheet to the rotating horn. This Jordan does by what he denomi- 
nates in his machine a "clamp." It is an adjustable band of iron which 
engages the unfolded edge of the tin and holds it fast against the horn. 
In the Eldridge patent the sheet is attached to the rotating horn, 
both by the inturned hook or undercut which engages the hook formed 
upon the sheet, and by the underlying cushion resting upon a spring 
which presses the sheet vipward and holds it in position while it is 
being roUed up. Is this a clamping device, or the mechanical équiva- 
lent of the clamping device in the Jordan patent, under the reasonably 
libéral construction to which the claim is entitled? The définition of 
a clamp found in the Century Dictionary is as follows: 

"An Instrument of wood, métal, or other rigid material, used to hold any- 
thing, or to hold or fasten two or more things togeth^r by pressure so as 
to keep them in the same relative position." 

The appellees certainly use a clamp to hold by pressure the edge 

ol the sheet of tin against the rotatable horn, and we are unable to 

see that they can avoid the charge of infringement by showing that 

the clamp would be insufficient to hold the sheet in position without 

142 F.— 10 
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the aid of the hook on that end of the sheet. The hook îs essential, 
it is true ; but so is the clamp. Referring to this clamping device, the 
appellees' expert witness, Kruse, admitted that it was "used for the 
purpose of wrapping the tin," but said that its principal use was to 
assist in making the first hook. The fact that it served an additional 
purpose is immaterial. In using the clamp with the hook the appellees 
corne, we think, within the terms of the claim, and use means for 
clamping the end or edge of the sheet to the horn. They use thèse 
means for the same purpose for which the appellant's clamp is used ; 
that is, to make a point of résistance, so that the sheet may be rolled 
around the horn in its révolution. 

Turning to the third élément of the claim, we find that the Eldridge 
patent bas a device for holding the opposite edge or end of the sheet 
against the horn. This is the presser plate, f. As the horn is rotated, 
the sheet passes beneath the presser plate, f, and while, during the 
first portion of the rotation, it is not held absolutely in contact with 
the horn, it will be seen by the time the horn has made one-fourth of 
its rotation the contact is close to the horn and remains so until the 
révolution is stopped. 

Fourth, the appellees' machine has means for interlocking the hooks 
on the blanks. It is true that the appellant's machine opérâtes with a 
blank on which a hook has already been formed at the end opposite 
that of the initial engagement with the horn, and that the appellees' 
machine receives sheets of tin on which no hook has been formed. 
It is essential, however, to the making of tin cans that there be hooks 
on each end of the sheet for interlocking. In the appellees' machine, 
it is true, the second hook is made after the rotation of the horn is com- 
pleted, but that fact is not material to the question of the infringement 
of the éléments in claim 69. Whether the hook is formed before or 
after the révolution of the horn, it remains true that the appellees' 
machine has means for interlocking the hooks on the blank. They are 
différent means from those adopted in the appellant's machine. The 
question arises whether infringement is thereby avoided. The ap- 
pellees contend that the words in the claim "means for interlocking 
the hooks on the blank" are limited by the words which imraediately 
follow, "substantially as specified." But those words refer to the 
whole claim, and import nothing into it not already there, either to 
narrow it, so as to escape anticipation, or to broaden it, so as to es- 
tablish infringement. The words mean "substantially as specified in 
regard to the combination which is the subject of the claim " Lake 
Shore R. R. Co. v. Car-Brake Shoe Co., 110 U. S. 229, 4 Sup. Ct. 33, 
28 L. Ed. 129. Of course, an inventer cannot by tlie mère use of the 
word "means," in référence to the accomplishment of a designated 
function in a combination claim, appropriate any and ail kinds of 
mechanism or devices which may perform the specified function, or 
any other mechanism or device than that which is described in the 
patent or which is its équivalent. Référence must be had to the 
spécifications to ascertain the means which are made an élément of 
the claim and are protected by the patent. Dudley E. Jones v. Mun- 
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ger Imp. C. Machine Mfg. Co., 49 Fed. 61, 1 C. C. A. 158 ; Williams 
V. Steam Gauge & Lantern Co. (C. C.) 47 Fed. 322. In both the Jor- 
dan and the Eldridge patents the hooks are interlocked by exterior 
pressure, and in both they are interlocked by being pressed against the 
horn. In the Jordan patent the pressure is exerted by the bumper 
or squeezer, p. In the Eldridge patent it is done by an iron ring en- 
circling the horn which slides upon the can-body. After the hooks 
hâve been brought into engagement around a horn their interlocking 
is the final step in the process of forming the can-body. It is ob- 
vious that this may be done by the use of one of many automatic de- 
vices, such as a hammer or roUer or squeezer or a ring sliding over 
the hooks, ail of which would readily suggest themselves to the mind 
of a skilled mechanie. The Eldridge device performs the same func- 
tion as that of the Jordan device, and we are of the opinion that it 
performs it in substantially the same way, that the difterence is not 
sufficient to avoid infringement, and that under the doctrine of equiva- 
lency applicable to this case the Eldridge device is the équivalent of the 
bumper or squeezer of the Jordan patent. Jordan in his spécifications 
took pains to say that he had adopted the squeezing device, which he 
preferred, but that the device might be varied by those skilled in the 
art without departing from the principle of his invention. The El- 
dridge patent proves that this is true. An examination of the two 
patents carries the conviction that Eldridge has appropriated Jor- 
dan's inventive idea. It is the whole purpose of the doctrine of equiva- 
lency to protect the inventor against piracy and to secure to him the 
benefit of that which he has invented. 
Claim 64 reads as follows: 

"The combination, with a rotatable horn furnished with means for clamping 
one edge of the sheet, of a stop blade or device for engaging the opposite 
end of the sheet, substantially as described." 

The only élément of this claim which we hâve not already con- 
sidered is a stop blade or device for engaging the opposite end of 
the sheet. We find in the appellees' machine a device for engaging 
the opposite end of the sheet. It is the plate, f. It is not the stop 
blade of the Jordan patent, but it is a device which answers the same 
purpose, and opérâtes in substantially the same way. It engages and 
holds the end blank against the horn. A device to accomplish this 
function is essential to any machine which opérâtes on the principle 
of the Jordan patent, and we think that this claim is infringed by 
the appellee. 

As to the other claims of the Jordan patent involved in the suit, 
we agrée with the Circuit Court that they are not infringed. It is 
unnecessary to review them ail in détail. Claims 79, 80, and 81 omit 
the rotatable horn, and, limited as they are by the prior art, it must 
be held that the Eldridge patent does not infringe. The same may 
be said of claims 87 and 88, which omit the élément of the clamping de- 
vice whereby the sheet is attached to the horn. Claim 56 imports the 
élément of a hook-forming device carried by the horn. The Eldridge 
horn does not carry a hook-forming device, and therefore does not 
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infringe. The same is true of daims 58, 59, 60, 63, and 63. Of 
daim 78 it is suffident to say that the Eldridge horn does not carry 
a second edge-folding device, nor does it contain the guide-shoe sped- 
iied in daim 65. 

The appellant sues for infringement of the patent numbered 598,- 
567, dated February 18, 1898, issued to Edward P. Holden and 
Charles M. Brown, so far as that patent relates to a side-seam sol- 
dering madiine. It is urged that daims 38, 29, 30, 31, and 32 are 
infringed. Ail of thèse daims call for a soldering horn on which 
the cans rest in the process of soldering their side seams. The spéci- 
fication describes the horn as composed of a cylindrical portion, H 
(Fig. 7), with three parallel strips supported therefrom to steady the 
can, provided with a groove in which the seam of the can travels. 
The invention is not a pioneer patent, nor does it approximate a 
pioneer invention. Limited as it is by the prior art, we are of the opin- 
ion from a careful considération of its daims that they are not in- 
fringed by the appellees. In the Holden and Brown patent the sol- 
dering irons rest upon and are carried by the soldering horn. This is 
not true of the soldering irons of the Eldridge patent. In that patent 
the uppermost portion of the carrying frame is a strip which performs 
the function of a soldering iron to solder the inside seam of the cans 
and wipe the same, while the outside seam is soldered by the soldering 
irons carried above. The frame would be insufficient to carry the 
soldering irons of the Holden and Brown patent, and could not be 
substituted therefor. Instead of resting upon the soldering horn, as in 
that patent, the soldering irons are carried by cross-pins, which rest 
upon the bottom of the inside of the casing, 2. The Holden and 
Brown patent calls for a soldering-pot located in advance of the sol- 
dering-iron. It uses wire solder, of which suffident is eut ofï to solder 
each can, and is dropped into the soldering-pot, where it is melted 
by a spécial burner directed against it. The appellees use a solder- 
ing-pot located above the soldering irons, and it carries molten solder, 
which is allowed to drip through a tube and through a hole in the 
forward soldering iron, which hole is placed some distance back from 
the end of the soldering iron, in order that the front portion thereof 
may beat the tin before the solder comes in contact therewith. It has 
no means for soldering or wiping the inside seam. The solder-feed- 
ing mechanism called for in the claims is not found in the appellees' 
machine. Thèse différences in construction, in view of the prior 
art, are suffident to distinguish the Eldridge from the Holden and 
Brown patent, and to avoid infringement thereof. 

Involved in the suit is also the patent No. 365,316, issued June 
21, 1887, to E. Norton, for a can-cap soldering machine, owned by 
the appellant. Alluding to the fact that this patent has expired, and 
no injunction could be granted against its infringement, counsel for 
the appellant admits that it is of very little moment to either party 
whether it be sustained or not. In view of that admission, we find 
it unnecessary to discuss the questions involved, more than to say that 
we find no error in the conclusion which was reached by the Circuit 
Court. 
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The decree of the Circuit Court is reversée! as to daims 69 and 64 
of the Jordan patent, and cause is remanded for further proceedings 
net inconsistent with this opinion. In other respects it is affirmed. 



SIPP ELECTRIC & MACHINE CO. v. ATWOOD-MORRISON CO. 
(Circuit Court of Appeals, Thlrd Circuit. January 2, 1908.) 

No. 32. 

1. Patents — Peiob Use — Evidence to Establish. 

Tliere is no hard and fast rule as to tlie measure or klnd of proof re- 
quired to establish prior use of a patented device, further than that it 
must be clear and satisfactory to the judlcial mind in each case. 

[Ed. Note.— For cases in point, see vol. 38, Cent Dig. Patents, §§ 78, 104.] 

2. Same — Swift Bkacket ïoe Winbing Machines. 

ïhe Morrlson patent, No. 729,084. for an iraprovement in bracltets for 
supporting swifts or réels in a winding machine which consists in mailing 
the bracket adjustable by uniting the arm to the base, by a pivot and 
clamp, is void for anticipation, prior use, and laek of patentable inven- 
tion. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 136 Fed. 859. 

Edward Q. Keasbey, for appellant. 
Charles Neave, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges 

GRAY, Circuit Judge. This is an appeal from an interlocutory de- 
cree sustaining the validity of the patent, No. 729,084, issued to Walter 
G. Morrison, for an alleged improvement in swift brackets for sup- 
porting swifts or réels on a winding frame. There was no question 
in the court below in regard to infringement, the contest being over 
the validity of the complainant's patent. The défendant contended 
that, in view of the state of the art, complainant's device was invalid 
for lack of invention, and that it was not a patentable combination, but 
only an aggregation of familiar devices which had been previously 
applied to the same and similar purpose, and which as a whole had 
also been in prior use. 

The patent in suit relates to the art of winding silk, cotton, or 
other threads from large réels onto spools or bobbins. The skein of 
silk is placed upon the swift or réel, which is a device having two sets 
of long arms radiating from a hub ; pièces of string are looped around 
each two opposite arms and the skein of silk is slipped over the strings, 
which are tlîen slid upward on the arms so as to hold the skein extend- 
ed. There is a pin projecting from each end of the hub of the swift, 
and thèse pins rest on bearings in the outer end of brackets mounted 
upon a rail running lengthwise of the machine. There are generally a 
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number of brackets upon the rail and each bracket may support an end 
of two adjacent swifts, as illustrated in the drawing of a winding ma- 
chine offered in évidence and hère reproduced. 




In the upper part of the winding frame is a row of spools or bobbins, 
on which the silk is to be wound from the swifts, there being one spool 
above each swift. Each of thèse spools is revolved by power, so that if 
the end of the skein on the end of the swift is fastened to the spool, 
the spool in revolving will wind the silk on it, and by the pull of the 
silk thread the swift will revolve as the silk is wound ofï. 

The alleged invention relates to the brackets used in a winding 
famé for supporting the axles of swifts. Thèse brackets are set up at 
regular intervais along the rail, extending therefrom at an angle more 
or less acute with a line perpendicular to the horizontal rail. They 
consist of iron arms 12 to 15 inches in length, with bases constructed 
so as to be attached to the rail by bolts or screws. At the outer end of 
the arms are sockets for holding the trunions of adjacent swifts. The 
spécifications of the patent say: 

"As commonly used, the brackets supporting the swifts are rlgid and not 
capable of adjustment, whiie the conditions of use require a vertical change of 
position of the swift, In order to obtaln the best results." 

To this end, the bracket arm is no longer made intégral with its 
base, but is united to a sui table projection from the base by a boit and 
nut, which serves as a clamp. The bracket can thus be raised or low- 
ered at its outer end upon the boit as a pivot, and may be secured in 
any required position by the nut, set screw, or other clamp. In addition 
to this vertical adjustability, the bracket may be laterally adjusted by 
means of a slot in the rail, as described in the spécifications and draw- 
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ings of the patent in suit, or otherwise, as by turning the holes pro- 
vided for the screws which fasten the base to the rails into a slot, 
which, by the loosening of the screws, will admit of a sliglit but suffi- 
cient latéral movement of the bracket along the rail. There are five 
daims in the patent. Those relied upon by the complainant are the 
first, second, and fourth, which are as follows : 

"(1) In combination in a winding frame, a swift supporting rail, a plural 
number of bases adapted to be secured to the rail, a swift-arm pivoted to each 
base at or near the rail, each arm havlng on its outer end ineans for sup- 
porting the ends of two adjacent swifts, and means for loeking each arm 
against pivotai movement. 

"(2) In combinatiou with a winding frame, a swift-supporting rail, a plural 
uuniber of bases adapted to be secured to the rail and having means of ad- 
justment lengthwise of the rail, a swift-supporting arm pivoted to each base 
at or near the rail, each arm having at its outer end means for supporting the 
ends of two adjacent swifts and means for loeking the arm against pivotai 
movement." 

"(4) In combination in a winding frame, a swift-supporting rail, a séries of 
two or more bases adjustably mounted upon the rail, a swift-supporting arm 
pivoted to each base at or near the rail, each arm having at its outer end re- 
cessed poeliets on op))osite sides to receive the swlft-bearing of the ends of two 
adjacent swifts, and means for preventing pivotai movements of the swift- 
arm." 

The patentée in bis spécifications, in describing his invention, after 
stating that such brackets, as commonly used, are rigid and incapable 
of adjustment, and that the conditions of use require a vertical change 
of position in the swift, says : 

"To thls end, my invention consists in the sectional bracket, the sectional 
clamp and means of securing the bracliet to the rail of a winding frame and 
the combination of the several parts making up the device as a whole, as 
hereinafter described and more particularly pointed out in the claims." 

It is not denied that ail the éléments of this àlleged combination 
are old, and it is apparent from the patent, as well as abundantly clear 
from the évidence, that the real claim of invention is for the use of a 
pivot and clamp uniting the bracket arm to the base or for other fa- 
miliar means of adjustment permitting the bracket to swing on a pivot- 
ai point, and for means of adjustment lengthwise of the rail, the loek- 
ing of the bracket arm against pivotai movement being almost a neces- 
sary part of the means of pivotai movement itself. A description of this 
simple alleged improvement in connection with the several parts of a 
winding frame, as theretofore existing, gives no patentable character or 
value to the claims, unless it be such a combination of old éléments, as 
achieves a new resuit in a new way. It is not perceived, either from 
the statement of the patent or from the évidence, that this bas been 
accompli shed. 

According to the statement of the patentée in his spécifications, the 
winding apparatus, as it existed prier to the patent, consisted of pre- 
cisely the same parts as it did after the patent. Functionally, also, 
thèse paits were the same. "As commonly used, the brackets support- 
ing the swifts are rigid and not capable of adjustment." It appears 
from the évidence that, in setting the swifts in position upon the enas 
of the brackets, the brackets were adjusted on the rail of the vvinding 
frame before fastening them rigidly thereto. It obviously increased 
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the facilîty of so adjusting them to attach the bracket arm ta the base 
by a pivot, allowing a swinging motion to the arm, whicli could be 
clamped in any position by a nut on the end of the pivot. The same 
results would be obtained by the adjustment of the rigid arm in proper 
position before fastening the base to the rail. In his letter to the Com- 
missioner, after repeated rejections of his daims, the appHcant de- 
clared that: 

"The applicant's joint Is provided for the purpose of facilitnting the set- 
ting up of the machine. It Is not Intended for use in the opération of run- 
nlng the machine to any extent whatsoever, and for this reason difCers from 
the other devlees of the prier art." 

It is claimed for the patented device in the argument, that its great 
purpose was to facilitate the securing of perfect alignment of the axes 
of the swifts, but this purpose is included in the gênerai purpose of 
facilitating the setting up of the machines. The addition of such an 
improvenient in facility of adjustment to the swift-supporting brackets 
of a winding machine, produces its own resuit, vi^ithout joint or co- 
operating action of the other parts of the machine. It will not suffice 
to describe the addition of this élément as being in combination with 
the other éléments or parts of the machine, in order to make a patent- 
able combination. It is an aggregation of éléments, not a combination, 
and the alleged new feature in such aggregation must stand on its own 
merits as being novel and patentable. Our opinion accords with that 
of witnesses for the défendant below, who testify that the facility of 
adjustment to be obtained, by uniting the bracket arm to the base with 
a pivot and clamp, would be an obvious suggestion to a skilled me- 
chanic. To give a swing to a bracket or bracket arm by means of a 
pivot at one end thereof, and to maintain rigid position by clamping, 
by means of a nut on the end of the pivot, is the commonest of me- 
chanical devices to accompUsh purposes for which such swinging mo- 
tion is necessar)'. The same may also be said of a slot, whether in 
the rail or the base, to permit of a limited latéral motion. We are not 
surprised, therei'ore, that the évidence discloses that just such means 
had been previously employed to accomplish the same or analogous re- 
sults. 

In a patent issued to one Atkinson, in 1873, for certain improve- 
ments in bobbin winding machines, we find set forth in the spécifica- 
tions and drawings a pivoted arm for the support of adjacent swifts. 
It is true, that the use of what is called a swift in this patent is différ- 
ent from that of the swift in the patent in suit; but, as said by the 
counsel for the appellant, this patent shows that wlien pivotai move- 
ment was required, a pivot was placed in the arm that was used for 
support of adjacent réels on a winding frame. In 1883, a patent was 
issued to one Wrigley, for a new "and useful improvement in machines 
for winding silk, thread," etc. In his spécifications, the patentée says : 

"The objeet of my invention is to produce a device which will hold securely 
to their several positions the franies In which are Journaled the lower reela 
on winding machines which will be herelnafter more fully explained." 

This explanation shows, among other things, a bifurcated bracket, 
in the ends of the two arms of which are sockets for supporting a réel 
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over which a skein or hank of silk or thread passes to another réel 
rigidly fixed to a rail above that to which the bifurcated brackets are 
pivotally fixed. A spring encircles the pivotai head of the bracket arm, 
and by its pressure furnishes means for preventing" unintended pivotai 
movement. A skein is stretched from the lower réel to the upper rigid- 
ly placed réel, and the thread passes to a spool or bobbin above them 
both, and is wound around the same. The pull on the thread, as it is 
wound on the bobbin, causes the réels holding the skein to revolve. One 
arm of the bifurcated bracket extends beyond the réel and serves as a 
handle by which it may be raised or lowered to incrcase or diminish, 
as required, the tension of the skein while the machine is in opération. 
The force applied to the handle overcomes the pressure of the spring 
on the pivot, which however sufficiently clamps the same when the 
moving force is discontinued at the handle. The purpose of the wind- 
ing machine of this patent is somewhat différent from that of the pat- 
ent in suit. The réels in this patent are called risers and not swifts. 
With a svv'ift, the skein is not stretched between two réels., one swift 
holding the entire skein. Thèse and other différences between the 
device of this patent and that of the patent in suit, are pointed out 
and relied upon by the counsel for the appellee, and by the court be- 
low, as showing that the Wrigley patent is irrelevant as évidence of 
anticipation. We are of opinion, however, that both the Wrigley and 
Atkinson patents set forth and describe a pivoted bracket, .to similar 
in function and application as to clearly anticipate the device of the 
patent in suit. The différences pointed out are immaterial, as regards 
the question of anticipation. The principle of opération is the same 
in both cases. The arts were clearly analogous, if not the same, and 
the purpose and resuit of the combination, to wit, adjustable movement 
of the réels, supported on the ends of the brackets, were identical. 

The dividing web at the end of the bracket arms, to separate the 
sockets for the trunions of adjoining swifts, is characteristic of the 
brackets in their rigid position, as described in the prior art. The At- 
wood patent, in 1882, for certain useful improvements in machines 
for winding silk, says: 

"Tbe object of my invention is to enable tlie bars to wiiich the hangers for 
swifts are attached, to be adjusted inward to economize space wtien small 
swifts are Vîeiiis wound from. ;uid at tlie same time and simuIl".aneously to be 
adjusted upward, so as to bring the portion of the swifts which the attend- 
ant bas most to reach always at about the same height and position." 

According to the testimony of the expert witness, J. Irving Ter- 
hune, the drawings in this patent, as well as the spécifications, show 
sockets so arranged on the ends of the arms as to hold the bearings of 
adjacent swifts. The drawings also show a web or dividing space be- 
tween the pockets or recesses on opposite sides of the outer end of 
the bracket separating the adjacent swift bearings. 

In addition to thèse patents, testimony was adduced, showing an- 
ticipatory use of the pivotai bracket in precisely the same kind of com- 
bination as is claimed in the patent in suit. There are two or more 
witnesses who testify to this previous use. There can be no doubt 
that the prior use, as testified to, clearly anticipâtes the pivotai adjust- 
able bracket, with means for latéral adjustment on the rail and means 
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for supportîng the ends of two adjacent swifts, and ineans for locking 
each arm against pivotai movement, separately or in combination, as 
described and claimed in the patent in suit. This is not serioiisly con- 
tested by the appellee, whose principal, if not sole, contention is, that 
the évidence as to the alleged prior uses of the patented device is in- 
sufficient to defeat the patent. In support of this contention, the ap- 
pellees quote the oft-repeated déclarations of courts, that the burden 
of proof as to prior use rests upon the défendant, and that every reas- 
onable doubt should be resolved against him, and that courts require 
that the proof of prior use shall be clear and satisfactory. It is un- 
doubtedly the duty of courts to exercise, as in nearly ail cases they are 
careful to déclare, the utmost caution in scrutinizing and considering 
the testimony offered to establish a prior use. Courts hâve frequentl)' 
taken the ground, under the particular circumstances of the case before 
them, that where a long time has elapsed since the alleged use, and 
the fact dépends upon the fading recollection of a single witness, that 
an exhibit of the device or thing actually used must accompany the 
affidavit. There is, however, no hard and fast rule as to this. In this, 
as in other cases, the weight and efifect of testimony must be passed 
upon, and a conclusion as to the existence of an alleged prior use 
will be reached if the évidence thereof is clear and satisfactory to the 
judicial mind. 

In the présent case, we see no reason to doubt the testimony as to 
thèse alleged prior uses. The witnesses are shown to be men of expéri- 
ence and intelligence and there is no impeachment of their character. 
Their familiarity with the art and industry to which the patent in suit 
relates, is abundantly established. No bias or pecuniary interest is 
shown to qualify the force of their testimony. The time that has 
elapsed since the date of the facts testified to was not great, — ten or 
twelve years. The witnesses were in the prime of life, and their testi- 
mony direct, positive and distinct as to the facts testified to. Seven ex- 
hibits of brackets were produced by them to illustrate the art as they 
knew it to exist. Ail but one of them were reproductions made for 
purposes of illustration. They are, however, so simple in character 
that it is impossible to believe that an ordinarily intelligent man could 
be mistaken as to their exact form and function. One of them is tes- 
tified to by Terhune, engaged for 20 years or more in manufacturing 
textile machinery, which includes winders and swifts, as having been 
actually used upon a winding machine manufactured for a customer. 

Terhune also testifies that in 1892 he built a machine for the vSaxonia 
Manufacturing Company, with a single arm bracket to support arms 
of adjacent swifts, and providing each of the arms with a pivot and 
clamp at or near the base. He did this by cutting the arm of the old 
bracket, overlapping the ends and fastening them together with a boit 
and nut. He gives this transaction in détail with a clearness of recol- 
lection that does not admit of doubt as to the truth of his statements. 
In speaking of the locking device, he says it was a thumb screw or a 
thumb nut, and that the différence between a thumb nut and a clamp 
nut is, that the thumb nut is tightened by hand, and a clamp nut is 
tightened by a wrench. The latéral adjustment necessary in this par- 
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ticular case, he says, "I obtained by removing one of the two screws in 
the base and loosening the other." This bracket is not to be dis- 
tinguished in principle of construction, however rude and provisional it 
may be, from that of the patent in suit. We hâve in it the pivot and 
clamp, giving the swinging motion to tlie brackets, which were used 
for the support of adjacent swifts. The simplicity of the suggestion 
of a swinging pivoted bracket, with a clamp nut in the pivot, to meet 
the requirements of the situation described, the circumstantial state- 
ment of time, place and manner of construction, taken together with 
the unassailed veracity of the witness and the distinct and positive 
character of his testimony as to détails, unité to form that high degree 
of probability which amounts to satisfactory proof. 

We do not fail to appreciate tlie value of the déclaration so often 
made by courts, to the effect that the simplicity of the device or pro- 
cess claimed in the patent should not militate against its patentability, 
or that because the thing seem so simple after it is once done or dis- 
covered, is no reason for denying the exercise of the inventive faculty, 
in respect thereto, to the one who first does or discovers the process 
or the device. Thèse cautions are founded on common sensé and are 
proper and necessary to be kept in mind in the considération and dis- 
cussion of ail questions of patentable invention, but they must not be 
allowed to absolutely control the judgment, where common sensé leads 
to a différent conclusion. 

In connection with this, as well as with the points made by the ap- 
pellees, and aiready discussed in référence to the burden of proof, and 
the prima faciès of the patent itself, as évidence of patentability, it 
is interesting to turn to the history of this patent, as disclosed in the 
file wrapper. Application for the patent was filed June 14, 1896, 
together with spécifications and drawings. Thèse spécifications and 
the claims founded upon them do not, in our opinion, substan- 
tially differ in the principle of the construction and combination 
they describe and set out, from those contained in the letters pat- 
ent now before us. The 11 claims set out in the first application are 
ail rejected by the Commissioner of Patents on the report of the exam- 
iner. Claims 1, 3, 3 and 4 are rejected upon either of the patents to 
Wrigle)' or Atkinson, above referred to; claims 5 and 6 are rejected 
upon the patents to Betz and Wrigley; claim 7 is rejected upon the 
patent to Wrigley ; claim 8 upon the patent to Sweet ; claim 9 is said to 
be aggregational and is rejected upon the Betz patent; and claims 10 
and 11 are rejected upon the patent to Wrigley. A correspondence 
between the patent solicitors and the Patent Office thereupon ensues, 
in which varions amendments are suggested to the claim.s. February 
16, 1897, a letter from the Patent Office states the rejection of the 
amended claims, which hâve been reduced to 5 in number, upon sub- 
stantially the same grounds as stated in the former letter of the Com- 
missioner. Further amendments are made by the Solicitors for the 
patent, in a letter of July 29, 1897, which are again rejected August 
24, 1897, by the Patent Office, on the patent to Atwood above referred 
to. On November 29, 1898, a long, argumentative letter is addressed 
by the patent attorneys to the Patent Office, suggesting varions amend- 
ments, and combating the merit of the références made theretofore by 
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the examiner. To this létter, there is a reply December 8, 1898, by 
the Commissioner, in which the same examiner, as before, discusses 
the merits of the suggested claims, which he rejects, on the gênerai 
groitnds before stated. The letter closes as follows: "If applicant so 
desires, he may consider this rejection final." On August 5, 1901, a 
new examiner takes up the case, and after oonsidering the applicant's 
argument, says : 

"No reason Is seen for changlng the oflBce actions previously made In this 
case, denylng patentability for the mode of supporting the réel by a separate 
arm having separate means of adjustmeut. Adjustable arms for réels hâve 
been shown to be old in the patents to Wrigley and Atkinson on record. It 
makes no différence that thèse patents show only a single arm holding the 
réel. The mère duplication of this adjustment Is held not to be patentable, 
especlally In vIew of the fact that separately adjustable arms for exactly an- 
alogous devlces are shown to be old In the références previously cited." 

July 11, 1899, there is another long and argumentative letter from 
the patent attorney, and on July 23, 1901, from the administrator of 
the estate of Morrison, by his attorney, and on February 14, 1903, a 
letter from Walter G. Morrison, by other attorneys. No spécifie re- 
plies to any of thèse letters are disclosed by the file wrapper, but there 
appears a letter dated April 35, 1903, from the Commissioner of Pat- 
ents, stating, but giving no reasons therefor, that the application has 
been examined and allowed. 

Of course there is the inference that may be made from this long 
correspondence and its resuit, that the patent, having been granted 
only after repeated rejections, has had the benefit of a most thorough 
and exhaustive examination. On the other hand, however, \ve must 
not overlook the effect of importunity and persistence, nor fail to ap- 
preciate the value which judgments at first blush often hâve over those 
which are produced by an elaborate casuistry. The grounds of thèse 
repeated rejections by the différent examiners who hâve considered 
the application and the spécifications and claims, as from time to time 
amended, accord with our judgment and support the views we hâve 
herein expressed. On the whole, we are of opinion that the alleged 
combination of the patent in suit is not patentable, as such, but is 
merely an aggregation of the éléments described, that the particular 
device of the patent in suit did not involve patentable invention, and 
that moreover, tlie prior uses testified to actually existed in the prior 
art. 

The judgment below must therefore be reversed, and the record will 
be remanded, with instructions to dismiss the bill. 
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SIBMENS-HALSKE ELECTRIC CO. v. DUNCAN ELECTRIC MFG. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit October 3, 1905.) 

No. 1,147. 

1. Patents — Infeingement by Patentée — Estoppel bt Assiqnment. 

An assignment of a patent by tbe patentée estops him, net only to deny 
the validity of the patent, but also to invoke tbe prier art as a limitation 
of its claims as niade and allowed. In a suit against him for infringe- 
ment by the assignée, extraneous évidence is inadmissible, if there is no 
ambiguity or uncertainty in the language of the description and claims; 
and if there is uncertainty, outslde évidence is admissible only to make 
clear what the applicant nieant to claim and the governmeiit to allovr, and 
not for the purpose of showing, even in the slightest degree, that the appli- 
cant had no rlght to claim, and that the government was improvident in 
allowing, what was In fact claimed and allowed. 

[Ed. Note. — For cases In point, see vol. 38, Cent Dig. Patent?, § 183.] 

2. Same— Corporation Organized by Patentée. 

A corporation organized by a patentée, who had assigned his patents, 
and others having full knowledge of the facts, who are largely the 
owners of its stock, is estopped to deny the validity of the patents, or 
to limit their claims by the prior art, to the same extent as the patentée. 

Appeal from the Circuit Court of the United States for tlie Dis- 
trict of Indiana. 

Edward Rector and Drury W. Cooper, for appellant. 
Robert H. Parkinson, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Cil cuit Judge. The appellant, complainant below, brought 
this suit against Duncan, the Duncan Company, Cragg, and Brown, 
to restrain their alleged infringement of claim 3 of patent No. 550,- 
833, issued December 3, 1895 ; claims 3, 6, and 7 of patent No. 604,465, 
issued May 24, 1898 ; and claims 2, 3, 4, 5, 7, and 11 of patent No. 
698,653, issued April 29, 1902. 

Thèse inventions were ail made by Duncan, and related to electric 
meters. In March, 1899, Duncan began service for the complainant 
as an electrical engineer, and continued until March, 1901. His con- 
tract required him to assign to the complainant ail inventions made 
by him during the term of his employment. In January, 1900, for 
$10,000, he assigned to the complainant, among numerous patents and 
applications therefor, the two first patents in suit and the pending ap- 
plication for the third and the inventions therein described. During 
Duncan's term of service with the complainant, and both before and 
after that time, and until March, 1902, Brown and Cragg were the 
complainant's patent attomeys, and had charge of patent matters be- 
tween the complainant and Duncan. Shortly after Duncan left the 
complainant, which was in March, 1901, Duncan, Brown, and Cragg 
organized the Duncan Company to exploit the inventions of Duncan 
made subséquent to March, 1901, in the line of electric meters. The 
Duncan Company immediately made a contract with Duncan to issue 
to him one-half of the $100,000 capital stock and to pay him $3,600 a 
year for 10 years, in considération of which he engaged to act as 
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gênerai superîntendent of the company's works for 10 years, to assign 
certain inventions and to allow the use of the name Duncan as a trade- 
mark. Brown was made président and Cragg treasurer. Brown and 
Cragg took $25,000 of the capital stock, and the remaining $25,000 
was subscribed for by seven other persons. It does not appear but 
that each of thèse others had at the time full knowledge of the prior 
relations between Duncan and the complainant, Brown and Cragg 
and the complainant, and Duncan and Brown and Cragg, and of the 
assignments from Duncan to the complainant. 

In the view we take of the case it is needless to cumber thèse pages 
with the claims in suit and the spécifications relating thereto, or with 
a description of the meters alleged to be infringements, for there is 
no doubt that in the défendants' meters there is either identity with, 
or mechanical equivalency of, the complainant's inventor's claims "as 
he made them, the prior art being left entirely out of view" (Stand- 
ard Sewing Machine Co. v. Leslie, 118 Fed. 557, 561, 55 C. C. A. 
323) ; and that, on the other hand, if the prior art is in tlie case, 
there is no infringement of many, if not ail, of the claims. In the 
trial court, the complainant was denied relief against Duncan and 
the Duncan Company ( Brown and Cragg were not served with process 
and did not appear), because there was found to be no infringement in 
view of the prior art. 

1. As to Duncan. The claims in suit were presented to the govern- 
ment for allowance, and were allowed, as Duncan made them. He 
thereby asserted that the inventions described in thèse claims were 
exclusively his property. The government, by allowing the claims 
and issuing the patents, granted him the franchise to exclude ail others 
from practicing the inventions without his consent, and certified to 
his ownership of what he claimed as his property. True, the grants 
imported only prima facie validity as against strangers thereto. They 
could défend on the ground that what purported to be described in 
the grant as property, had no existence (want of invention), or that 
the title to the property was in themselves (the public) by prescription 
(want of novelty by reason of prior publication or use), or that, al- 
though they were occupying a part of the property within the stated 
metes and bounds of the grant, the title to that part was in themselves 
(limitation by the prior art). The défendants admit that parties who 
come into relation with an invention described in a patent, whether 
by deed or lease or other form of contract, stand on a différent footing 
from that of strangers. They admit that there is some sort of an es- 
toppel, but insist that it does not apply in this case. The contentions 
may be stated and.answered quite summarily. 

Granting, they say, that Duncan is estopped from asserting that 
the claims are void for lack of invention or lack of novelty, he may 
nevertheless bring in the prior art to limit the claims and thus defeat 
the suit. Why one défense and not the other? They are of as like 
blood as brothers. One is somewhat larger than the other, is ail. 
Lack of novelty defeats the complainant's title to the whole of the 
property within the metes and bounds of the claims. Limitation de- 
stroys his title to a part. If a stranger were occupying a part, but 
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not ail, of the property described in the deed, he could answer, "I 
am not concerned with your title to the residue, but what I am oc- 
cupying is not yours." The contention that Duncan can do likewise 
brings the estoppel to nothingness. 

When thèse patents were issued, the public were strangers to the 
grants. The grant to Duncan was the right to exclude the public 
from using the inventions described in the claims, subject to the right 
of the pubHc to strike down, if they could, the claims in whole or in 
part. The défendants assert that ail that the complainant acquired by 
the assignment was the franchise to exclude, which had been granted 
to Duncan. This may be taken as true so far as the rights of strangers 
are concerned. But Duncan's assignment, in fact and likewise by its 
very terms, was a conveyance not only of the franchise to exclude 
strangers, but was also a conveyance of the inventions described in 
the claims. The right of Duncan to the inventions, if they were inven- 
tions, existed prior to, and continued independently of, the issuing of 
the patents. Fuller v. Berger, 120 Fed. 374, 56 C. C. A. 588, 65 L. 
R. A. 381 ; Victor Talking Machine Co. v. The Fair, 123 Fed. 424, 
61 C. C. A. SB. If, in the face of his sale of the inventions described 
in the claims, as existent property into the possession of which he pur- 
ported to induct his grantee, he be permitted to defeat his grantee's 
right of possession of the whole or a part on the strength of a prior 
title outstanding at the time of the grant, he would be put on the 
same footing as a stranger, and the estoppel by deed would again 
be reduced to nihility. 

The défendants say that it does not appear that Duncan deceived 
or misled the complainant with respect to the total or partial invalidity 
of the claims as made in the patents. But the estoppel relied on is 
not by conduct, but by deed — an estoppel that, to be of any appréciable 
weight or value, must be deemed équivalent to an engagement by the 
grantor to refrain from using what is described and claimed as his 
inventions in the patents assigned. 

In our judgment the reason of the case leads to the conclusion that, 
between contracting parties extraneous évidence is inadmissable if 
there is no ambiguity or uncertainty in the language of the description 
and claims, and that, if there is uncertainty, outside évidence is ad- 
missible only to make clear what the applicant meant to claim and 
the government to allow, and not for the purpose of showing, even in 
the slightest degree, that the applicant had no right to claim and that 
the government was improvident in allowing what was in fact claimed 
and allowed. And the conclusion accords, we think, with the weight 
of authority. See Trotman v. Wood, 16 C. B. (N. S.) 479; Clark v. 
Adie, L. R. 2 App. Cas. 423; Chambers v. Chrichley, 33 Beavan, 374; 
Crossley v. Dixon, 10 H. of L. Cas. 293; United States v. Harvey 
Steel Co., 196 U. S. 310, 25 Sup. Ct. 240, 49 L. Ed. 492 ; Faulks v. 
Kamp (C. C.) 3 Fed. 898; Consolidated Co. v. Guilder (C. C.) 9 
Fed. 155; Underwood v. Warren (C. C.) 21 Fed. 573; Parker v. 
McKee (C. C.) 24 Fed. 808; Pope Mfg. Co. v. Owsley (C. C.) 27 
Fed. 100; American Paper Barrel Co. v. Laraway (C. C.) 28 Fed. 
141; Adee v. Thomas, (C. C.) 41 Fed. 342; Woodward v. Boston 
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Lasting Mch. Co., 60 Fed. 283, 8 C. C. A. 633; Babcock v. Clarkson, 
63 Fed. 607, 11 C. C. A. 351 ; Natl. Conduit Co. v. Conn. Pipe Co. (C. C.) 
73 Fed. 491; Alvin Mfg. Co. v. Scliarling (C. C.) 100 Fed. 87; Stand- 
ard Sewing Mch. Co. v. Leslie, 118 Fed. 557, 55 C. C. A. 323; 
Frank v. Bernard (C. C.) 131 Fed. 269. Compare, contra, Noonan v, 
Chester Park Atliletic Club, 99 Fed. 90, 39 C. C. A. 426; Smith v. 
Ridgely, 103 Fed. 875, 43 C. C. A. 365. 

3. As to the Duncan Company. The facts recited in the statement 
of the case satisfy us that the company is simply an incorporation of 
Duncan. Therefore the corporation should be enjoined, just as its 
officers, directors, and stockholders would be, if, as individuals and 
without resorting to the corporate form, they were aiding and abetting 
Duncan in the infringement. Telegraph Co. v. Himmer & Casey (C. 
C.) 19 Fed. 333; Parker v. McKee (C. C.) 34 Fed. 808; Burr v. 
Kimbark (C. C.) 28 Fed. 574; Burdsall v. Curran (C. C.) 31 Fed. 918; 
Woodward v. Boston Dasting Mch. Co., 60 Fed. 383, 8 C. C. A. 623 ; 
Natl. Conduit Co. v. Conn. Pipe Co. (C. C.) 73 Fed. 491; Daniel v. 
Miller (C. C.) 81 Fed. 1000; Alvin Mfg. Co. v. Scharling (C. C.) 
100 Fed. 87. 

The decree is reversed, with the direction to enter a decree in the 
complainant's favor for an injunction and an accounting. 



B. REGENSBURG & SONS v. JUAN F. PORTUONDO CIGAR MFG. CO. 
(Circuit Court of Appeals, Third Circuit. Deeember 29, 1905.) 

No. 15. 

1. Patents — Noveltt — Cigae Band. 

Ttie Regensburg patent, No. 715,512, for a dgar band having one end 
wtder than the otlier to faeilitate Its application to the cigar and to pre- 
veut the narrow end, which is pasted over the other, from adherlng to the 
wrapper, is vold for lacis of novelty, in vlew of the prior art. 

2. Tbade-Maeks — Validity — Cigae Wbappeb. 

There cannot be a valid trade-marlt in a clgar band, the only diiarac- 
teristics of which are that It is wlder at one end than the other and tbiat 
it is of a brown color with white lettering thereon, 

3. SAME UNFAIE COMPETITIOH. 

Unfair compétition cannot be predicated upon the use by défendant 
of a plain brown cigar band with white iettering thereon, because it la 
similar in color and shape to one previously in use by complainant, 
where there is no évidence of an intention to imitate, and the only char- 
acteristic thing about either band is the name thereon, in which the 
two are dissimilar, both in the name and style of lettering. 

[Ed. Note. — Unfair compétition, see notes to Scheuer t. Miller, 20 C. O. 
A. 165 ; Lare v. Harper & Bros., 20 C. C. A. 376.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 136 Fed. 866. 

Arthur V Briesen, for appellant 
C. Andrade,, for appellee. 

Before ACHESON, DAI.I.AS, and GRAY, Circuit Judges. 
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GRAY, Circuit Judge. The material facts in this case are sufficient- 
ly set forth in the opinion of the learned judge of the court below, 
in which we concur, and which we quote in full as foUows : 

J. B. McPHERSON, District Judge, The eomplainant, a New Torli cor- 
poration, engaged in the manufacture and sale of cigars, seeks to restrain 
the défendant from using a certain kind of band around its cigars, on sev- 
eral grounds : 

1. Because the défendants band inlviiiges the complainant's patent for a 
similar device. 

2. Because the defendant's band infrin^cs the complaiuaut's trade-marlj, 
namely, the same band for which the patent was taneu out. 

3. Because, in view of the prier use of the complainant's band the de- 
fendant is guilty of nufair compétition by the use of its own device. 

Both bands are darlj brown, differing very little from the color of a cigar 
wrapper, and the lettering upon both is white. The followiug figure shows 
the complainant's band: 




And the defendant's band, which differs In shape and lettering, Is shown 
upon the following reproduction : 




1. The complaiuaut is now the owner, by assignaient, of patent No. 715,- 
512, granted to M. Regensburg on December 9, 1002, upon an application filed 
on Mareh 19th of that year. The subject of the invention is an iuiprovement 
in "cigar bands made of paper or like material, one end of which is provided 
with an adhesive substance, so as to adapt it to be pasted upon the other end 
of the band," The object of the invention is stated to be "to provide an im- 
proved cigar band of the above-indicated class, which will be so constructed 
as to protect the cigar wrapper from contact with the adhesive portion of the 
band, and to materially reduce the time and labor necessary for applying the 
band to a cigar." The spécification describes the band in the following lan- 
guage, and recounts the advantages that may be expected therefrom : 

"The improved cigar band, as shown in détail in Fig. 2, consists of a 
strip of paper or like flexible material. A, which at one end, A^, is narrow 
and provided with a coating, A"^, of any adhesive, such as mucilage, while 
that portion which the said adhesive is adapted to come when the band is 
folded around the cigar, as shown in Fig. 1, is materially wider than the por- 
tion carrying the adhesive. Ai. This wide portion, which may be tapering, 
as shown, is indicated at A'', * * *, indicatiug two acute-augled side 
pièces of this tapering portion. In the particular construction shown in 
the drawings the adhesive, Ai, is located at the extrême end of the band, and 
the enlargement. A", is likewise located at one end of the band. I désire it to 
be understood, however, that such location Is not absolutely essential, the 
main object being to provide an enlargement at that portion of the band 
which cornes in contact with the portion carrying the adhesive, A^. 

"In applying my improved cigar band the wide portion, A'', is first placed 
upon the wrapper of the cigar, and then the band is folded around the cigar, 
so as to bring the portion with the adhesive, A', upon the wide portion, A^. 
The connection is made in the usual way by moistening the adhesive 

"A material advantage of constructing the cigar band as above described 
résides in the fact that there is no danger of pasting the portion with the 
adhesive even partly upon the cigar wrapper, since on account of the enlarge- 
ment, A 2, it is not absolutely necessary to place the adhesive or coated end in 
an exactiy central position. This of course also euablos an operator to perform 
the work of applying the bands much more rapidly and with a certainty of satis- 
142 F.— 11 
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factory résulta. Wîth the adheslve cigar bands as generally made there Is 
always some danger of pastlng the adheslve portion of the band partly on 
the cigar wrapper, and the resuit Is tbat the mucilage or other adheslve may 
impart an unpleasant flavor to a portion of the cigar. Besldes, since a por- 
tion of the band adhères to the wrapper there Is danger of Injuring the 
wrapper when removing the band. Ali thls Is avoided by my Invention, and 
as there Is no need of exerclslng great care In pastlng the adheslve end act- 
ually upon the center of the other end portion of the band, the opération can 
be performed much more rapidly than with the usual style of cigar band. 

"Another advantage of my Improved form of cigar band Is that it may be 
very rapidly torn ofE a cigar without injuring the wrapper. This will be 
elearly shown by référence to Fig. 1. Those portions of the band whlch Pro- 
ject sldewlse from the adheslve portion, A', can be readily talien hold of and 
lifted from the wrapper, so as to enable the user to tear the band without 
any danger of damaging the wrapper." 

The claim is as follows: 

"As a new article of manufacture a laterally flexible paper cigar band one 
end of whlch Is broader than Its body and than the other end, the narrow 
end carrying adheslve substance on its inner side, so that it may overlap the 
broad end and be seeured thereto, the broad end allowlng the adhésion with 
the narrow end wlthln a considérable radius and furnlshing projections ex- 
tending laterally for detaching or destroying the band." 

Evidently, under thls clalm, nothlng is material except the shape of the 
band. Its color Is of no importance, and neither Is the width of its body. In 
the complainant's argument, much stress was laid upon the words, "laterally 
flexible," in the claim, and It was Insisted that this phrase necessarily Im- 
plled that the body of the band must be very narrow, because a wide band 
cannot be "laterally flexible." I think it would be a falr reply to say, that 
the différence in latéral flexibillty between a wide band and a narrow band is 
comparative only, and that not a word is said in the spécification about the 
narrowness or wldth of the body of the band. Ali that Is emphasized in the 
spécification is the capital importance of havlng one end narrower than the 
other; but, if this différence in width exists, the description In the spécifica- 
tion, and the clalm, are both satisfled, whether the band be an Inch wide or 
only a quarter of an Inch. But without laylng any weight upon this con- 
sidération, It seems clear to me that the patent Is Invalld for want of novelty. 
There are no prior patents, but there is clear and satisfnctbry évidence that 
narrow bands, and bands havlng one end narrower than the other, had 
been in publie use at least as early as 1895, 1898, and 1899. I shall not re- 
peat the évidence upon this point, but content myself by referring to what the 
wltnesses hâve said conceming the Seidenberg, the Marguerite, and the 
Tom Keene bands. In addition to thèse private bands, there were several 
varieties of public bands — that Is, sueh as could be bought by any dealer 
who deslred them — whose ends differed in width, and had been used as early 
as 1898. Thèse bands were publicly used to secure the same advantages that 
are descrlbed In the patent, and while they may perhaps hâve lacked some- 
thing of the eflîciency that is to be found In the complainant's band, still 
they disclose the essential Idea, and. In my opinion, therefore, the patent 
cannot be sustalned. 

2. The trade-mark to whlch the complainant lays clalm Is the band de- 
scrlbed in the patent, to whlch is added the brown color and the whlte letter- 
ing displayed thereon. The mark Is not reglstered, and Its common-law valid- 
Ity need not, I think, be discussed. Assuming that the fleld was clear for 
its adoption, and conceding that It was put Into use in June, 1900, while the 
defendant's band was adopted in 1903, I am unable to see suSicient évidence 
of Infringementj even If the complainant's mark be given Its widest lawful 
sc-ope. Certainly the color alone could not be appropriated by the complaln- 
ant as a trade-mark, nor the shape alone, nor the material alone; and even 
the combinatlon of thèse three éléments could not make a valid trade-mark, 
because neither singly nor in combinatlon do they point to the eomplalnant 
as the source from whlch the goods are derlved. Something more !s needed 
to supply thls defect, and this Is found, if at ail, In the letterlng upon the 
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band. But, after thls Is added, and assumlng that a valSd trade-mark bas 
now been produced by combinlng the four éléments referred to, it remains 
to iuquire whether the defendant's band Infringes; and upon tbis point, I 
think that an inspection, which need not be minute, shows plainly that the 
différences are apparent to an ordinarily careful observer. The defendant's 
band contains nothing but a name in script, evidently imitating an auto- 
graph, while the complainant's band contains a flrm name in block letters, 
the words "Trade-mark, Pat Dec, 1902," and the initiais "E. R. & S." It 
is llkely enough that a near-sighted man, or a man with impaired vision, 
unaided by glasses, or a man in so much of a hurry as to be unwilling to 
stop for a careful look, might mistake one band for the other, but thèse 
classes may be disregarded in applying the test of similarity. Certainly an 
ordinarily Intelligent man, able to see and to read, and vcilling to take a fève 
seconds' tinie to examine the two bands, would inevitably discover that one 
of the banded cigars was made by the complainant and the other by the de- 
fendant And if thls is so, it is clear that the charge of infringement has 
not been established. The complainant's évidence conceming confusion of the 
two bands is too slight to support the charge. 

3. The averment of unfair compétition has still less to support it. The de- 
fendant's band was selected with no référence to the complainant's, and with 
no intention to imitate it, even remotely. In point of fact, as aireadv stated, 
it does not resemble it so closely as to deceive a person of ordinary intelligence 
and powers of observation, and, so far as they bave two features in common — 
a brown color and white lettering — the resemblance was not Intended, and 
was not adopted with any design upon the complainant's trade. 

A decree may be entered dismissing the bill at the costs of the complainant. 

There is little to add to the findings of fact and conclusions of lavv 
set forth in this opinion. It is perfectly clear that complainants' claim, 
that they are entitled to the exclusive use, as a trade-mark, of a 
cigar band made of brown colored paper, of a peculiar shape by 
being wider at one end than at the other, and lettered in white letters, 
as illustrated in the spécimen attached to their bill, cannot be main- 
tained. Such appropriation, if sustained, would extend to any brown 
band of about the width shown by complainants" spécimen, on which 
the true source or origin of manufacture or ownership is printed in 
white letters. No claim is made to the distinguishing feature of the 
name "E. Regensburg & Sons," printed on the band of complainants. 
The défendant has used a narrow brown band, with the name "Juan 
F. Portuondo" in white letters. The white lettering on complainants' 
band are block letters, while those on defendant's are script. There 
is also other lettering on complainants' band, while there is no other 
lettering on defendant's band, as pointed out by the learned judge 
of the court below. Thèse bands are really labels upon the 
cigars, containing the name of the manufacturer. It is elementary 
that size and color of a label cannot be appropriated as a trade-mark. 
The principles of morality underlying the law, both of trade-mark 
and unfair compétition, do not countenance so absurd a proposition 
as that a person may not designate the origin or ownership of the goods 
he sells, by printing his name upon a label attached to them. In this 
case, there is nothing peculiar in the form of the label. It is a straight 
band, of a width suitable to hold the name, which is printed in white 
letters because the band is dark in color. The distinguishing thing 
about the label is the name, and this sufficiently distinguishes the de- 
fendant's from the complainants' label. That one end is made wider 
than the other is immaterial, as the ends do not show as the cigars 
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are laid in the box. Any person turning the cigar over and inspect- 
ing it closely enough to observe this peculiarity in the shape of one 
end, could hardly fail to notice the name on the label. The label, 
then, of both complainants and défendant is of the usual and ob- 
viously convenient shape for the purpose of displaying the name 
placed upon it. There is no other mode of labeling a cigar, that is 
as convenient or so obvions as a straight plain band of suitable width 
to encircle a cigar and hold the name of the owner or producer. A 
straight white band of suitable width, with the name of the maker 
of the cigar in black lettering, might as well be claimed as a trade- 
mark. No such appropriation of obvions and simple methods of ad- 
vertising one's name on his productions, can be appropriated. 

Neither is there anything in the shape, color or size of this band to 
imply such fraudulent intent as would constitute unfair compétition. 
There is no direct testimony disclosed by the record of such intention, 
nor any from which other than honest compétition can be inferred. 

That there was no patentable novelty in the band, as claimed in 
complainants' patent, seems to us as clear. 

The decree of the court below is affirmed. 



NATIONAL PHONOGRAPH CO. V. LAMBERT CO. 

(Circuit Court of Appeals, Seventh Circuit August 1, 1905.) 

No. 1,154 

1. Patents — Prior Public Use — Length of TJse. 

The use of a process by the patentée and his employés for more tban 
nine years before application was flled for the patent, without any sub- 
stantial change therein, during which time some 8,000 articles were pro- 
duced for commercial purposes, cannot be considered expérimental, al- 
though it is claimed that improvement was constautly sought, but is a 
publie use which invalidâtes the patent. 

[Ed. Note.— For cases in point, see vol. 38, Cent. Dig. Patents, §§ 92-97. 

Priority and contlnuance of public use of Invention as afCecting patent- 
ability, see note to Eastman v. Mayor, etc., of City of New York, 69 C. C. 
A. 646.] 

2, SAME PE0CES3 OF DUPtlCATING PHONOGBAMS. 

The Edison patent. No. 713,209, for a process of duplicatlng phono- 
grams, is void for prior public use of the Invention. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 
For opinion below, see 135 Fed. 388, 

Philip C. Dyrenforth çind Richard M. Dyer, for appellant. 
Thos. F. Sheridan and John R. Bennett, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The bill filed by the appellant. National 
Phonograph Company, for alleged infringement of Ëdison's patent. No. 
713,209, of November 11, 1902, for "process of duplicating,4)hono- 
grams," was dismissed on final hearing, for want of equity, and this ap- 
peal is from the decree so entered. The patent in suit is one of a suc- 
cession of patents issuèd to various patentées for methods and means 
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for reproducing phonograph records — following the earlier inventions 
of Bell and Taintor and of Edison, for cylindrical phonogram blanks, 
considered by this court, in National Phonograph Co. v. Lambert Co., 
135 Fed. 922, 60 C. C. A. 633. If patentable invention appears, in the 
light of the prior patents, we are satisfied that it is narrow in scope 
and not entitled to the broad interprétation of the claims for which 
the appellant contends upon the issues of infringement. We concur, 
however, in the conclusion of the trial court that the défense of prior 
public use of the patent process is clearly established, so that considéra- 
tion is unnecessary of the issues involving both the merits of the claims 
in suit and their invasion by the appellee; nor is comment needful on 
the gênerai equities discussed in the briefs and oral arguments. While 
the course adopted by the inventer, in the early conception and use of 
the process, in delaying the application for patent and in respect of 
changes made in the claims during the long pendency in the Patent Of- 
fice,, is singular and complex, the fact of public use, within the statutory 
inhibition (section 4886, Rev. St.; 3 U. S. Comp. St. 1901, p. 3382), is 
free from complication and settled, beyond doubt, by the testimony of 
the inventor and his assistant. The objection now urged on behalf of 
the appellant to the competency of this évidence is untenable in any view. 
Not only was it introduced by the appellant as a part of the prima facie 
case in support of the bill, and thus not open to its objection, but the 
testimony is plainly admissible, as part of the interférence record (en- 
tering into the "file wrapper and contents" as certified), by way of déc- 
larations or admissions of the applicant in the course of the proceedings 
to obtain his patent. 

The substantial facts upon the issue of prior public use may be brief- 
ly summarized. In 1888 the process described in the patent was discov- 
ered by Mr. Edison, but no application for a patent was filed until about 
10 years thereafter, although three patents in the same art — one for a 
"process of duplicating phonograms" and two for "phonogram-blanks" 
— were issued to him in May, 1888. On October 36, 1888, he filed a 
caveat in the Patent Office which clearly described the process. The 
application for a patent was filed March 5, 1898, and allowance was de- 
layed, for one cause and another, until November 11, 1902, when the 
patent was issued. It was assigned to the appellant December 16, 1903. 
The testimony discloses no change made in the process after the concep- 
tion of 1888; and Mr. Edison testified, in the interférence proceeding, 
that "so far as the process is concerned, it is just the same now, in a 
broad sensé, that it was" in 1888 ; that the work upon it thereafter "was 
directed only towards the improvement of small détails to make it com- 
mercial" and "perfect"; and that "the duplicate copies made by this 
process" as early as 1891, "were perfect as far as quality was concern- 
ed." He further testifies, that Dr. Schulzberg was the first to "carry 
out the process under his direction," in October, 1888, and Charles 
Wurth, another assistant, entered "on working up the methods for com- 
mercial production of the duplicates." in the spring of 1889 ; and that 
"he has produced a great many matrices, and has produced a great many 
copies from the matrices by expansion, which hâve been used commer- 
cially." Mr. Wurth, in the same proceeding, produced a matrix of 
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1891, contaîning a phonographic record made under the process, and 
testified that he "made over a thousand of them, of which this is one" ; 
also that he made différent copies or duplicates during the intérim be- 
tween 1889 and 1898, to the number of "about 6,000 or 7,000, perhaps 
8,000, ail by the same process." 

Notwithstandihg the évidence thus authenticated that the process was 
constantly "used commercially for duplicating phonograms," it is 
contended that the use was not commercial or public in the sensé of the 
statute, but merely "expérimentation necessary to perfect" the process. 
This contention is unsupported by testimony, and is without force in 
any view under the authorities. The practice described by thèse wit- 
nesses is both public and commercial use of the process, and plainly was 
not of the expérimental character, "solely to test the qualities of the in- 
vention" (Egbert v. Lippmann, 104 U. S. 333, 336, 26 L. Ed. 755), 
which is the well-recognized exemption from the public use prohibited 
by the statute. While it is true that the testimony réitérâtes the fact 
that improvement was sought constantly by the assistants, who were 
conducting the opérations and "duplicating phonograms," no actual 
change in the process, after the original conceptions described in the 
caveat, is pointed out ; and, if the opérations thus described by the wit- 
nesses were open to inference of expérimental use at any stage, no évi- 
dence appears to ascertain the limits of such use, the need of tests, or the 
reasonableness of the time, either required or employed, in making them. 
As well stated in Walker on Patents (3d Ed.) § 94: 

"Expérimental use becomes public use when It extends (urther, either in 
time or in number of instances, tlian is reasonably required to test the inven- 
tion." 

Public use, however, continuing more than nine years in commercial 
opérations, must be presumed from the testimony, and such fact is 
neither controverted nor modified by other proof , so that it is imma- 
terial whether expérimental use occurred at any stage. The statute 
invalidâtes the patent, if the invention described therein was in public 
use or on sale earlier than two years before the application was filed. 
That use so established was public use, in violation of the statute, and 
not within the well-defined meaning of expérimental use for testing the 
invention, is well settled under the authorities. Thèse citations are 
deemed sufficient : Worley v. Tobacco Co., 104 U. S. 340, 343, 26 L. Ed. 
821 ; Smith & Griggs Mfg. Co. v. Sprague, 123 U. S. 249, 256, 8 Sup. 
Ct. 123, 31 L. Ed. 141 ; Eastman v. Mayor, etc., of City of New York 
(C. C. A.) 134 Fed. 844, 851, and cases reviewed. 

The decree of the Circuit Court, conforming to this view, is affirmed. 



AMERICAN CAN OO. V. MORRIS et al. 

(Circuit Court of Appeals, Seventh Circuit October 3, 1905.) 

No. 1,156. 

Patents — Invention — Lock-Seam Rip-Steip Cans. 

The Norton patent, No. 539,300, and the McDonald patent, No. 543,347, 
each for a lock-seam oan having a rip-strip, are void, both for lack of in- 
vention and for prioi use of the devlce by another in this country. 
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Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The appellant unsuccessfully prosecuted a suit to enjoin the Infringement 
of patent No. 530,306. May 14, 1895, to Norton, and patent No. 543,347, July 
23, 1895, to McDonald. 

Norton's claim is as follows : "In a sheet métal can the can body B havlng 
Interlocked edge folds or hooks, b^, b^, said edge fold or hook, bi, having cuts 
or notches bs, b^, and an intégral tongue-tearing strip, 0, extending around 
the can body, the tongue of sald tearing strip projecting between the notches 
or cuts, b^, b3, in said edge fold or hook, bi, substantially as specified." 

The McDonald daims said to be inf ringed are thèse : 

(1) A lock-seamed can body having a circumferential détachable strip which 
extends across the locked seam and terminâtes In an Intégral free tongue pro- 
jecting from the external fold of the seam. 

(2) A loek-seamed can body having a clreumferential détachable strip ex- 
tending across the locked seam and terminating in an intégral free tongue pro- 
ceeding from the external fold of the seam at a point between the latéral lim- 
ita of said fold. 

(3) The can body blank or shcet desoribed having a détachable strip pro- 
vided vcith a tongue. Ai, projecting beyond the retracted edge, a, of the blank 
and laterally separated from the sheet at its base by slits, ai, whereby, when 
the blank is lock-seamed, as set forth, the tongue proceeds from the external 
fold of the seam. 

(4) The can body blank or sheet described having a détachable strip pro- 
vided with a tongue. Ai, projecting beyond the retracted edge, a, of the blank 
and laterally separated from the sheet at its base by a slit or slits, ai, deeper 
than the wldth of the fold, a, whereby, when the blank Is lock-seamed, as set 
forth, the torjgue proceeds from the external fold of the seam between the lat- 
éral limita of said fold. 

The appellees make and use the very structure of thèse patents, so that there 
Is no question of infringement îf the patents are valid. 

The other facts that are necessary to be considered are stated in the opin- 
ion. 

John W. Munday and Edmund Adcock, for appellant. 
Chas. E. Pickard, for appellees. 

Before BAKER and SEAMAN, Circuit Judges, and ANDERSON, 
District Judge. 

BAKER, Circuit Judge (after stating the facts) . The patents are for 
a lock-seam rip-strip can. The Norton application was filed December 
5, 1892; the McDonald, January 25, 1893. The appellees contend that 
the McDonald patent is void in view of the Norton. The appellant 
claims that there is compétent and sufficient évidence in the record to 
show that McDonald's alleged invention antedated Norton's, that the 
McDonald patent is generic, that the Norton is spécifie and embodies 
the best form of the structure, and that both patents may therefore stand. 
But to tarry hère is needless, because the défenses invalidate either pat- 
ent as fully as the other. 

The record convinces us beyond a doubt that in February and March, 
1892 (which was months earlier than the beginnings of either McDonald 
or Norton), Thomas Qare, foreman of the appellees' tin shop in their 
packing establishment at the Chicago stockyards, made and used 150 
lock-seam rip-strip cans of the kind which the appellees are now making 
and using and which the appellant claims are infringements of the pat- 
ents in suit. Thèse 150 cans were sent as samples to the French govera- 
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ment in response to a request for cans of that character. But no com- 
merce with the French government resulted. If it had, there probably 
would hâve been no hiatus in the appeîlees' manufacture and use of their 
lock-seam rip-strip cans. The break occurred, however, through the 
failure of the selling department and not through the fault or inefficiency 
of the tin shop, for the cans then produced were as completely perfected 
and operative as those of to-day, the very same cans. So Clare's work 
was final and was not an abandoned efifort to produce a finished and efi'i- 
cacious structure. Section 4886 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3383] voids a patent for a thing that has been known or used 
by others in this country prior to the alleged invention. No clearer case 
for the application of the statute can be f ound in the books, we believe. 
Compare Brush v. Condit, 132 U. S. 39, 10 Sup. Ct. 1, 33 L. Ed. 251, 
and the cases cited in the notes to sections 71 and 73 of Walker on 
Patents. 

The défense of noninvention was also established. Briefly, the devel- 
opment in can-making was this : The can with a lap-seam. Then, with 
a lock-seam. Next, the application of a rip-strip to a lap-seam can. 
Finally, the transfer of the rip-strip to the lock-seam can, Did the last 
require the exercise of the inventive faculty? In view of the prior art 
and the simplicity of can-making, the transfer would seem to be so obvi- 
ons that the only difficulty to be apprehended would be how the can- 
maker or tinsmith or tinker, instantly upon a call for lock-seam rip-strip 
cans, could avoid doing exactly what was donc. But the record does 
not leave the case to be judged by the ex post facto wisdom of the by- 
stander. Prior to 1892 there was no gênerai demand in the packing 
industry for lock-seam rip-strip cans, which inventors had long been 
struggling to meet and without success, like the demand for flying- 
machines and rotary engines. In January, 1893, the French government 
sent to the appeîlees a spécification, on which to make bids, in which 
lock-seam rip-strip cans were called for, but without any suggestion as 
to how they should be or could be made. Clare at once produced the 
structure which the appeîlees are now using. The record does not di 
rectly show that the demand of the French government's spécification 
became known to the other packers and can-makers in Chicago imme- 
diately or within a few months. But that svich was the case seems to 
be a fair inference f rom the f act that within a few months three othei 
Chicago men made lock-seam rip-strip cans. Thèse were : McDonald, 
vvho was then the superintendent of Arniour's can shop ; Norton, a mem- 
ber of a firm of can-makers ; and Ziinmerman, an officer in a corporate 
can-making establishment. That this was not a conjunction of lumina- 
ries in the firmament of invention, but was merely the simultaneous re- 
sponse of ordinarily skilled workmen to a problem that was really self- 
answering as soon as presented, the appeîlees bave proved to our satis- 
faction by showing that every tinsmith to whom the question has been 
presented, without hint, suggestion, aid, or knowledge beyond the art as 
it existed prior to 1893, produced at once, without hésitation or experi- 
ment, the lock-seam rip-strip can of the patents in suit. We think it 
clear that the patents are void for want of invention, Wilce v. Bush 
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Temple of Music, 134 Fed. 389, 67 C. C. A. 371, and the cases therein 
cited. 

The appellant, admitting now that the means were obvious and within 
the instant appréhension and application of the ordinary workman (con- 
trary to the position taken in the Patent Office, where it was insisted that 
a high order of invention was required to conceive of the means of com- 
bining in a can body a rip-strip and a lock-seam), advances the conten- 
tion that invention lay in perceiving that, if the structure which was ob- 
vious to the skilled mechamc were made by automatic machinery, the 
heavy bumpers would compress tlie lock-seam without so hardening the 
stock atthe base of thenp-striptongue as to cause it to break when being 
wound around the opening key, and the soldering machines would make 
a tight joint under the tongue where the seam is of the lap type and only 
half the width of a "standard" lap-seam. It is enough to observe that 
the patents are for the structure, not for methods of making it ; and that 
the patents, if valid, would be infringed by any lock-seam rip-strip can, 
irrespective of the tools used, or the width of seams, or the quantity of 
solder required to make a tight joint. Greist Mfg. Co. v. Parsons, 12.5 
Fed. 116, 60 C. C. A. 428. 

The decree is affirmed 



KIRCHBERGER et al. v. AMERICAN ACETYLENE BURNER CO. et al. 

(Circuit Court of Appeals, Second Circuit. October 31, 1905.) 

No. 174. 

Courts — TTnited States Circuit Couet of Appeals — Appea]>— Reheabing — 
Time foe Filino Pétition. 

A pétition for relie;', rins will not be considered by tlie Circuit Court of 
Appeals unless flled during the term at whicli the judgment was entered, 
or under leave granted during such term, as required by rule 29 (31 C. 
C. A. clxvii). 

On pétition for rehearing. Denied. 
For former opinion, see 128 Fed. 599. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. This is a pétition for rehearing filed by the 
American Acétylène Burner Company through its président, who is the 
patentée of the Shafifer patents involved in this litigation. The decree 
was entered on April 3, 1904, during the October, 1903, term, which 
ended October 17, 1904. A pétition for rehearing was filed during 
said term, and was denied. 133 Fed. 911, 66 C. C. A. 131. 

Rule 29 of this court (31 C. C. A. clxvii) provides as follows: 
"29. Rehearing. A pétition for rehearing after Judgment can be presented 
only at the term at which judgment is entered, unless by spécial leave granted 
during the term; and must be printed and briefly and distinctiy .state its 
grounds, and be supported by certificate of counsel ; and will not be granted, 
or permitted to be argued, unless a .ludge who concurred in the judgment 
desires it, and a majority of the court so détermines." 

The time for filing this second pétition for rehearing has expired 
under said rule, and it, therefore, is denied. 
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EOBINSON T, AMERICAN CAR & FOUNDRT CO. et aU 
(Circuit Court, N. D. Illinois. January 9, 1906.) 

1. JUDGMENTS — Res Judicata — Dechee Withotjt Peejudice. 

A judgment or deeree without préjudice never works an estoppel or ad- 
judicates thie res. 

[Ed. Note.~For cases In point, see vol. 30, Cent Dlg. Judgment, § 1018.] 

2. Same— ScoPE OF Adjudication— Heaking on Bill and Answer. 

In a suit In equity for infringement of a patent whicli was submitted 
on the pleadings, consisting of the bill and an answer, wliicli denied tliat 
complainant was the inventer of a device of tlie patent, a deeree sus- 
talning the sufficiency of the answer and dismlssing the bill is a con- 
clusive adjudication of such issue, and is a bar to a second suit for in- 
fringement of such patent between the same parties. 

At Law. Motion for judgment on the pleadings. 

J. Gray I,ucas, for plaintiff. 
Banning & Banning, for défendant 

SANBORN, District Judge. This îs an action at law for damages 
for the infringement of a patent. By plea the défendant car company 
sets up a former adjudication in its favor. It appears that plaintiff 
first brought a suit in equity for infringement against the Wells & 
French Co., to which the car company is privy in interest, and this 
suit terminated in a deeree dismissing the bill for want of equity on 
the ground that no infringement was shown. But the court recog- 
nizing the failure of complainant to properly conduct his case, dis- 
missed the bill without préjudice to him. Robinson v. Chicago Citv 
Ry. Co., 118 Fed. 438, 55 C. C. A. 254. 

Complainant then brought another suit in equity for infringement 
of the same patent against the car company, which terminated in a 
deeree for want of equity. Robinson v. American Car & Foundry 
Co (C. C.) 133 Fed. 165; Id., 135 Fed 693, 68 C. C. A. 331. The 
cause was submitted and heard upon the pleadings, without évidence. 
The only part of the pleadings hère material follows : The bill alleged : 

"And thereupon your orator complains and says that he was, and Is, the 
first and true and original inventor of certain new and usefui improvements 
in casting composite and other wheels described in letters patent hereinafter 
mèhtioned; and which had not been known or used before his invention 
tilereof, and which at the time of his application for a patent tberefor had 
iwt been in public use or on sale fOr a period of more than two years prior to 
lais application." 

To this allégation the answer contained the following déniai: 

"This défendant dénies that prier to the lOth day of February, 1897, or any 
other time, the said complainant was the original and flrst inventor of an 
alleged improvement in casting composite or other car wheels described in 
letters patent No. 594,286, dated November 23, 1897, as set forth in said bill 
of complaint ; and dénies that said alleged improvement had not been known or 
nsed by otbers in this country before the application for said letters patent, 
and the alleged invention or discovery thereof by the said complainant: and 
dénies that said alleged improvement and invention was not patented or de- 
scribed In any printed publication in this or any foreign country before the 
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alleged invention or discovery thereof by the complainant; and dénies that 
said alleged improvement or invention was not publicly used or on sale in this 
country for more than two years prlor to the date of the application for said 
letters patent." 

It will be seen that thèse allégations raised the vital question whether 
the patentée was the original and first inventer of the improvement 
patented. The main question litigated was whether the answer was 
responsive to the bill, containing as it did a déniai that complainant 
was the inventer of the alleged improvement in casting "composite 
or other car wheels," instead of "composite or other wheels," as al- 
leged in the bill. On this question both the Circuit Court and the 
Court of Appeals held against complainant; and the bill was dis- 
missed for want of equity, on this vital point that complainant was 
not the inventer. 

The présent suit is the third in number, and is between the same 
parties or privies as the other two. Defendant's plea relies on the 
decree in the second suit as an estoppel. Complainant sets up new 
matter in bis replication, to the efïect that défendant is using différent 
wheels from thèse in question in the second suit; that the cause of 
action is différent; and semé other matters. The question presented 
is therefore whether the decree in the second suit is res judicata in 
this. A preliminary question is raised, that the United States Dis- 
trict Judge for the Western District of Wisconsin has no power to 
hear or décide this motion, witheut plaintifï's consent, and that no 
such consent has been given. As to this objection it is enough to 
say that plaintifï's atterney is confused as to the boundaries of the 
Seventh Circuit, by mistake assuming that Wisconsin is in semé other 
circuit. Section 592, Rev. St. U. S. [U. S. Comp. St. 1901, p. 481], 
covers the case, and explains the reason why such judge was called in. 

As to the estoppel, the court in the first case dismissed the bill with- 
eut préjudice. This was donc for the express purpose of permitting 
further Htigation of the same questions. This being so, neither party 
can either plead the decree as an adjudication, or use it as évi- 
dence of estoppel. Estoppels are mutual; if one party is not bound 
the other cannot be. Hence the argument of plaintiff's atterney 
that the decree in the first case sustained the validity of the patent 
cannot be considered. A judgment or decree without préjudice never 
Works estoppel or adjudicates the res. Not only was this so decided 
in plaintifï's favor in the second case (see 135 Fed. 694), but so are 
the authorities. Durant v. Essex Ce., 7 Wall. 107, 19 L. Ed. 154; 
Mobile County v. Kimball, 102 U. S. 705, 2G L. Ed. 338; Story, Eq. 
PI. § 793; 1 Dan. Ch. Pr. 659; Beach, Eq. Pr. § 643; O'Keefe v. 
Irvington, etc., Ce., 87 Md. 196, 39 Atl. 428 ; Taylor v. Slater, 21 R. 
I. 104, 41 Atl. 1001 ; Seamster v. Blackstock, 83 Va. 233, 3 S. E. 36, 
5 Am. St. Rep. 262 ; Burton v. Burton, 58 Vt. 414, 5 Atl. 281 ; New- 
berry v. Rufhn, 102 Va. 73, 45 S. E. 733 ; Cochran v. Couper, 2 Del. 
Ch. 27; Lang's Heirs v. Waring, 25 Ala. 635, 60 Am. Dec. 533; 
Richards v. L. S. & M. S. Rv. Co., 134 111. 516, 16 N. E. 909 ; Bâtes 
v. Skidmere, 170 111. 233, 48 N. E. 962; Bigelow v. Winsor, 67 
Mass. 229, SOI ; Epstein v. Ferst, 35 Fia. 510, 17 South. 455 : Hazen 
V. Lyndonville Bank, 70 Vt. 550, 41 Atl. 1048, 67 Am. St. Rep. 
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680. The case of Insurance Co. v. Harris, 97 U. S. 331, 34 L. Ed. 
959, cited by plaintiff's attorney, does not hold the contrary. 

On the remaining question, whether the decree in the second suit 
js res judicata, and prevents plaintiff from ever maintaining- any 
other suit for infringement of the same patent against the same par- 
vies, there can be no question on the authorities. I feel absolutely 
obliged to so hold. Hubbell v. United States, 171 U. S. 207, 18 Sup. 
Ct. 8S8, 43 L. Ed. 136 ; Cromwell v. Sac Co., 94 U. S. 353, 24 L. Ed. 
195; Nesbit v. Independent Dist, 144 U. S. 618, 13 Sup. Ct. 746, 
36 L. Ed. 563 ; Southern Pac. Ry. Co. v. United States, 168 U. S. 1, 
18 Sup. Ct. 18, 42 L. Ed. 355 ; Burthe v. Denis, 133 U. S. 533, 10 
Sup. Ct. 335, 3-3 E. Ed. 768. The Hubbell Case above cited was a 
patent case. 

Plaintiff voluntarily went to a hearing on the pleadings. He thereby 
admitted the truth of material facts well pleaded in the answer. In 
(jther words, he admitted that he was not the inventor of the patented 
devices, if défendant had well pleaded its déniai. The court held that 
the answer was good; and, being admitted true, the case went to a 
decree. Plaintiff took his chance that the answer would prove good, 
in spite of the inaccuracy contained in it. Decree having gone, it 
was, and now is, conclusively established that plaintiff did not invent 
the devices. This is perhaps unfortunate, but there is no help for it. 
As the replication in this, the last case, admits such adjudication, it 
would be absolutely impossible for plaintiff to state any facts, short 
of waiver or agreement by défendant, however persuasive they might 
I)e, which would avoid the estoppel. 

The motion for judgment is granted. 



FEERY-HALLOCK CO. v. HALLOCK et al. 
(Circuit Court, B. D. Pennsylvanla. December 16, 1905.) 

No. 10. 

1. Patents — Infringement — Change of Foem. 

Wliere the whole substance of an Invention — tliat wtiich entitled the In- 
ventor to a patent — may be copied in a différent fovm, it Is the duty of 
the courts to loolc through the form of an alleged infringing device for the 
substance which the patent was designed to secure, and where that is 
found there is infringement. 

[Ed. Note. — For cases in point, see vol. 88, Cent. Dig. Patents, § 372.] 

2 Same — Machine foe Making Hat Packing Rings. 

The Ferry patent, No. 523,833, for a machine for automatically making 
pasteboard strips for hat pacliing rings, while not a pioneer patent, was 
not anticipated and discloses patentable invention, the machine being a 
marlved improvement in utility over those o£ the prior art; also Ueld in- 
fringed. 

In Equity. On final hearing. 

Gifford & Bull, for complainant. 
Horace Pettit, for respondent. 
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HOLLAND, District Judge. A patent, No. 523,833, for a machine 
for automatically making pasteboard strips for hat packing rings was 
issued to Frank P. Ferry July 31, 1894, upon his application for the 
same, filed in the Patent Office March 5, 1894. This patent was assign- 
ed to the complainant company, who is the présent owner. Suit was 
brought against défendants alleging an infringement of claims Nos. 
1, 2, 4, 5, and 6 of complainant's patent. The défendants admit that 
the title to the patent is vested in complainant, and that they made 
and used, prior to bringing the suit, a machine for making strips 
for hat packing rings Uke that shown in complainant's Exhibit De- 
fendant's Machine, sheets 2, 4, and 8, referred to in paragraphs 1 and 
5 of the statement of facts in complainant's brief, but set up the dé- 
fense that this machine does not infringe any of the claims of the 
patent in suit, and the défense of prior use for more than two years 
antedating the application for the patent. 

There are three différent devices that play an important part in 
the history of this controversy. The Ferry patented machine was 
constructed and extensively used, and is the only one of the three 
which has been patented. It appears that long prior to 1891 Frank 
P. Ferry had been engaged in the business of manufacturing articles 
of pasteboard, and he engaged the services of Monroe P. Wilkins, 
a well-known builder of automatic machinery, to build a machine for 
him capable of making hat packing rings with beaded edges. Wilkins 
succeeded in accomplishing the object of his employment, and delivered 
to him a machine of that kind in September, 1891, which succeeded 
in automatically making strips for hat packing rings, and it com- 
prised machines for continuously feeding the strip, for curling the 
latéral edges of the strip while it was being fed, for imparting to the 
curled strip a preliminary bend in the arc of a circle, and for severing 
the strip into predetermined lengths, but it was found that it was nec- 
essary to finish this strip so produced, in order that it might become 
désirable commercially, to pass it through another or second machine 
so that it would not lose its curl. This Wilkins machine was delivered 
to Théodore Clark & Co. of Danbury, Conn., who used it from Sep- 
tember to the Ist day of December, 1901, when the Clark Box Com- 
pany was organized, and the Wilkins machines on that date were 
leased to this latter company by Théodore Clark & Co., and the Clark 
Box Company used the Wilkins machines thereafter under a license, 
for which they paid a royalty to Théodore Clark & Co. for the rings 
manutactured by thèse machines. 

So far as that machine was concerned, it is plain from the évidence 
that it was regarded as completed, and a public use was being made 
of it. It was not leased and used for expérimental purposes, but was 
being utilized generally in a public use for profit, and so used for two 
years prior to the application for the patent in question. If the in- 
venter uses his invention for profit, and not by way of experim.ent, 
that is a public use. Walker on Patents, par. 94. Justice Matthews 
said, in Smith & Griggs Mfg. Co. v. Sprague, 123 Ù. S. 249, 8 Sup. 
Ct. 123, 31 L. Ed. 141 : 

"Wbere the use is mainly for the purpose of trade and profit, and the ex- 
periment is merely Incidental to that, the principle and not the incident must 
give nharacter to tlie use." 
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This machine then was in public use, and must be considered in con- 
nection with the claim of the complainant that they are pioneer in- 
ventors, and that their patent in suit is a basic one in the art of auto- 
matically manufacturing bat packing rings from a continuous strip of 
pasteboard. It precludes them from successfully making this claim, 
and they are, of course, restricted to "certain détails of construction and 
combination" and combinations of éléments set forth in their spéci- 
fication and subsequently claimed by them. 

The Wilkins devices were not a commercial success, as there were 
two machines. The first was the curling device, and the second the 
finishing machine, and what the patentée in this case did was to in- 
vent a machine to manufacture bat packing rings automatically and 
with great facility from a continuous strip of pasteboard, and, further- 
more, to provide means to accurately and uniformly form a curved 
bead or roll under both the top and bottom edges of the ring, which 
bead or roll will not be liable to become distorted after leaving the 
machine, and to accomplish this in one machine in such a way as to 
save much of the labor required on the two Wilkins machines, and to so 
finish the edges of the rings that in their use the bats packed in boxes 
would be protected from chafing — an objection heretofore experienced 
with ail other bat packing rings. The curlers and much of the ma- 
chinery of the device in the patent were similar to the curlers and 
machinery in gênerai use, but the patentée has so improved and corn- 
bined the éléments of the Wilkins and other machines as to entitle 
him to the distinction of being an inventor, and bis device entitled to 
be patented. It not only finishes the bat packing ring in a much 
more artistic and satisfactory way, but it has succeeded in doing this 
with one-twentieth of the cost for labor. 

The machine is somewhat complicated, and the spécifications are 
very long. It is not necessary to copy them hère. There are six daims, 
five of which it is alleged hâve been infringed, and are as follows : 

"(1) In a machine for automatically making pasteboard strips for hat 
packing rings, the combination of the mandrels, devices for curling the edges 
of the strip around sald mandrels and for disposing the extremlties of said 
edges flat against the strip whereby hollow beads are formed and stayed at 
said edges, and means for feeding the strip during the formation of said 
beads, sustantially as set forth. 

"(2) In a machine for automatically making pasteboard strips for hat pack- 
ing rings, the combination of the mandrels, devices for curling the edges of 
the strips around said mandrels and for disposing the extremities of said 
edges flat against the strip whereby hollow beads are formed and stayed at 
said edges, and means for grasping the strip between said curled beads and 
drawing the same through the curling devices, substantially as set forth." 

"(4) In a machine for making pasteboard strips for hat packing rings, the 
herein described device for curling the edges of the strip, comprising a block 
having extending there through a tapered elongated opening provlded with a 
latéral gâte, and an angle plate having formed therewith a conical shaped 
elongated mandrel, said piate being secured to such block with the mandrel 
extending centrally throughout said tapered opening, substantially as set 
forth. 

"(5) In a machine for automatically making pasteboard strips for hat 
packing rings, the combination of automatically operating appliances for con- 
tinuously feeding the strip, for curling the latéral edges of the same while the 
strip is being fed through the machine, for imparting to the curled strip a pre- 
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limlnary bend in the are of a circle, and for severing the strip thus curled 
and bent Into predetermlned lengths, substantially as set forth. 

"(6) In a machine for making pasteboard strips for hat pacliing rings. 
tlje combination of the block having extending there through a tapered elong- 
ated opening provided with a latéral gâte, the angle plate having formed there- 
with a conical shaped eiongated mandrel and secured to said block with the 
mandrel extending centrally throughout said tapered opening, and means 
for feeding the strip through said block and around said mandrel, substan- 
tially as set forth." 

We find from the évidence and a comparison of the machine pat- 
ented with that of the défendants, so far as can be donc in this case 
from the cuts submitted, that claims Nos. 1 and 2 are infringed. 
In the évidence there are quite a number of descriptions of the défend- 
ants' machine, but we do net find any language that so accurately de- 
scribes this machine in its essential éléments as the language used by 
complainant in its claims Nos. 1 and 2 of its patent. The différence in 
the shape of the stayed edges is not material. The extremities of thèse 
edges of the strips are not disposed flat against the strip. They are 
formed so as to lie in a plane of the strip, and if extended, would lie 
flat against the strip. It is such a slight variation from the manner 
of disposing of the edges of the strip as not to permit the défendants 
to escape the évident intention of copying the substance of this patent. 

As to claims 4 and 6, it is évident that the défendants' combination 
is an infringement of both. Its curlers are comprised of a block hav- 
ing extended throughout a tapered eiongated opening a conical-shaped 
eiongated mandrel, the mandrel extending centrally throughout the 
said tapered opening, and the défendants' curlers are "provided with 
a latéral gâte" extending the length of the curler. There is, however, 
no angle plate in the défendants' structure ; but it has its mandrel sup- 
ported centrally within the conical body by a web figure, performing 
precisely the same function as the angle plate of the patent. The 
angle plate of the claim shown in the drawing of the patent as separ- 
able from the block or body of the curve is mère matter of détail and 
Personal choice only, and has no bearing upon the opération or effi- 
ciency of the curling devices. Furthermore, such change of détail 
from two pièces to one, or from one pièce to two, would not require 
even high mechanical skill, but is quite within the ability of the or- 
dinary mechanic to devise and exécute. 

In determining a question of infringement, the important thing to 
be considered is the function of the structure in question. The func- 
tion of the angle plate of the patent in suit is to support the mandrel 
in the curler. Precisely the same function is performed by the in- 
wardly extending web of the défendants' curler, as by the angle plate 
of the patent in suit. The former is, therefore, the mechanical équiva- 
lent of the latter. If the machine complained of were a copy in form 
of the nlachine described in the spécification, of course, it would be at 
once seen to be an infringement. It could be nothing else. It is only 
ingénions diversities of form and proportion, presenting the ap- 
pearance of something unlike the thing patented, which give rise to 
questions ; and the property of inventors would be valueless, if it were 
enough for the défendants to say; 



176 142 FEDERAL REPORTEE. 

"Tour Improvement consisted In a change of form. You descrlbe and clalm 
but one form. I hâve not talten that, and so bave not Infrlnged." 

Where the whole substance of the invention may be copied in a 
différent form, it is the duty of the courts and juries to look through 
the form for the substance of the invention — for that which entitled 
the inventer to a patent, and which the patent was designed to secure. 
Where that is found there is infringement. Winans v. Denmead, 15 
How. 338, 14 L. Ed. 717; Machine Co. v. Murphy, 97 U. S. 120, 24 
L. Ed. 935. 

Claim 5, in view of the prior art, we think is so gênerai in its terms 
as to cover any combination of old parts which would automatically 
make pasteboard strips for hat packing rings, by curling the latéral 
edges of the same while the strip is being fed through the machine. 
We do not intend to hold that the complainant's device so thoroughîy 
covers the ground that no other machine can be constructed to ac- 
complish the same purpose, providing it accomplishes the resuit by 
a combination invention differing from that of the complainant's. For 
that reason we think this claim is too broad to be sustained. 

Let a decree be drawn in accordance with this opinion, holding, 
that claims 1, 2, 4, and 6 are infringed, with costs of suit. 



UNITED STATES v. ATCHISON, T. & S. F. RT. CO. 

(Circuit Court, W. D. Missouri, W. D. December 4, 1905.) 

Nos. 3,008, 3,020. 

1. Injunction — Violation — Contempt — Infoemation. 

An inforniatiou for Contempt at the relation of the United States 
against a railroad company for vioiation of a temporary injunction re- 
straiuing it from grauting rebates is criminal in character. In such pro- 
ceeding the défendant is entitled to every reasonable doubt as to the 
obligatory force of the mandate, and whether its disobedience was 
willtul. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injunction, § 514.] 

2. Same. 

If the court issuing the injunction alleged to bave been violated had 
no jurisdictiou of the subject-matter of relief prayed for !n the bill, the 
restraining order was void, and no contempt could be predicated of its 
disregard. 

[Ld. Note. — For cases in point, see vol. 27, Cent Dig. Injunction, § 439.] 

3. Caksiebs — JuKiSDioTioN — Enjoining Gbant of Eebates. 

Prior to the euactmeut by Cougress of the Ellvius act (Act Feb. 19, 
1903, c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 1905, p. 509]), a United 
States Circuit Court had no jurisdictiou in equity over a suit instituted. 
by direction of the Attoruey General of the Uuited States to enjoin a rail- 
road couipauy from granting rebates under the Interstate commerce law,- 
especially where no order had hitherto been made by the Interstate com- 
merce commission on the railroad company to discontinue the forbidden 
act. 

4. Same. 

The Interstate commerce act and the act known as the "Sherman Anti- 
Trust Law" are separate and independent acts, not germane in character 
aud purpose; and therefore jurisdictiou in the Circuit Court of the 
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tTnited States over a bi!l In equity to enjoin a railroad company from 
granting rebatcs to favored shippers cannot be maintained upon the 
ground that SDc-h act of tlie railroad company is a monopoly within the 
meaning of the second seution of said anti-trust act (Act July 2, 1890, c. 
647, 2(3 Stat 209 [U. S. Comp. St. 1901, p. 3200]). 

5. StATUTES CONSTKUCTIVE PROSPECTIVE OPEBATION. 

Statutes are presunied to he prospective in opération, and the courts 
refuse to give a rétroactive efCect to statutes, unless the intention is so 
clear and positive as by no reasonable possibility to admit of other con- 
struction. 

[Bd. Note. — For cases in point, see vol. 44, Cent. Dig. Statutes, § 344.] 

6. Same. 

The doctrine of relation, like every other fiction of the law, bas Its limi- 
tations. It can never be applied where its root was not planted in an 
antécédent lawful right. 

7. Injunction — Ekjoininq Géant of Rebates — Violation — Void Obdee — Con- 

ÏEMPT. 

A suit in equity instituted by the Attorney General of the United 
States to enjoin a raiiroad company from granting rebates, and a re- 
straining order made thereon in March, 1902, were not validated by the 
enactuieut of the Ellcins act in February, 1903 (Act Feb. 19, 1903, c. 708, 
32 Stat. 847 [U. S. Comp. St. Supp. 1905, p. 599]). Held, turther, that it 
the suit could hâve beeu coutinued under the Elkins act, where the anté- 
cédent offense of the railroad company was being continued after February 
19. 1903, an action by the United States attorney in the summary method 
authorized by the latter act would hâve presented an issue of fact en- 
titling the défendant to a heariug thereon; and any injunction granted 
would be as to violations of law then being committed, but would not 
hâve the elîect to vitalize an antécédent injunctive order granted by the 
court when it had no jurisdietion to make it. Held, further, that where 
no such iiction was taken by the United States attorney atter the passage 
of the Elkins act, an information for contenipt filed by him, based on a 
violation of such void order, has not the eftect to bring it within the 
opération of the Elkins act 

8. Same — Consteuction of Okdee — Contempt. 

Where tlie bill for an injunction against a railroad company, at the 
relation of the United States attorney, for granting rebates, in its spéci- 
fications describes only grain and packing-bouse products of méat on 
which rebates were being granted, foUowed by a gênerai allégation that 
the défendant was likewise granting rebates on other necessities of life, 
the subjects of Interstate traîllc, etc., and the injunctive order speciflcally 
enjoined the granting of rebates on the specifled articles of trathc "or 
any other Interstate trafflc," held, that the latter gênerai term, on the 
rule of "ejusdem generis" and "noseitur a sociis," is controlled by the 
antécédent particularization, and is limited to objects of like kind with 
those specitied ; and tbereiore an information for contempt, predicated of 
alleged rebates granted by the défendant a year or so after'wards in 
another jurisdietion on the commodities of sait and coal, could not be 
sustained under such limited restraining order. , 

9. Carriers — Rebates — Tbaffic Rates — Division. 

Where a short line railroad, chartered by the State, authorized to haul 
freights for hire, is owned by stockholders common to said short road and 
the shipper. and a long distance railroad Connecting therewith enters into 
a joint trafflc arrangement with it for the transportation of Interstate 
traflio, and the two roads file and publish such joint rates, as required by 
the Interstate commerce law. and live up to the same — Qusere: Can an 
information by the United States attorney against the Interstate carrier 

142 F.— 12 
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for grantlng rebates to such shlpper be sustained on évidence tendlng to 
show that the division of the tbrough rate is grossly disproportioned to 
tbe haul over such short Une? 
(Syllabus by the Court.) 

Motion to Quash Information. 

This Is a proceeding for contempt, growlng eut of a temporary restrainlng 
order inade by thls court on March 25, 1902. The restrainlng order was 
predicated upon a biil of complaint in equity flled by the United States attor- 
uey for this district, under direction of the Attorney General of the United 
States, agaiust the défendant railroad company. The bill recited that the ac- 
tion was tal:en on the request of the Interstate Commerce Commission. It 
charged that the défendant railroad company, a corporation of the state of 
Kansas, was engaged in the transportation of Interstate commerce; that in 
conformity to the requirements of the Interstate commerce act of congress It 
had flled with the Interstate Commerce Commission at Washington City a 
copy of schedule of rates and charges established and published by it for the 
, transportation of freight trafflc ; among other things on cured méats, known 
as "pacliing-house products," and also on dressed méats, for transporting the 
same from Kansas City, Mo., and Kansas City, Kan., across the states of 
Missouri, lowa, and Illinois, to the city of Chicago, 111., and other points 
known as "Chicago common points" ; that thèse were the only lawful rates 
for transporting such commoditles between said points prier to January, 1902, 
to the time of the Institution of the suit. That notwithstanding its duty to 
ship at no greater or less rate in that regard, the défendant, combining and 
confederating with certain persons, to the orator unknown, to create a monop- 
oly in the transportation of said commoditles on defendant's Une of railway 
between the points aforesaid, early In the year 1901, entered Into an agree- 
ment or agreements with the persons unlinown to transport such commoditles 
between such points at rates much less than the published, established rates 
on said commoditles. It is then charged that in pursuance of said combi- 
nation the défendant transported such packing-house products from Kansas 
City, Mo., to Chicago and Chicago common points, biiling the same at the estab- 
lished rate therefor, but in pursuance of said unlawful agreement rebating to 
such unknown persons the différence between the rate agreed upon and the es- 
tablished rate, and transported such trafflc at less than schedule rates. In para- 
graphs 5 and 6 the bill charges that prier to the Ist day of January, 1901, the 
défendant filed with the Interstate Commerce Commission its schedule of rates 
established jointly with Connecting rallways, for the transportation of grain 
from Mississippi river points to New York and New York common points, and 
from Kansas City, Mo., to the Mississippi river points aforesaid, and to Chicago 
and Chicago common points. Thèse paragraphs refer exclusively to grain and 
Its transportation between the points specifled. The seventh paragraph then 
charges that the défendant granted to certain favored grain buyers and ship- 
pers, whose names are unknown, who shlpped wheat, corn, and other grain 
over the defendant's Une between the points aforesaid, large concessions 
and rebates from Its published and established schedules, whereby such ship- 
pers obtained from the défendant unlawful rebates in respect to such ship- 
ments on grain between the points aforesaid. There Is no charge in this 
paragraph of any comblnation or monopoly; it is simply a charge for car- 
rying grain for certain shippers below the schedule rates. The ninth para- 
graph charges that during the perlod complalned of shippers could not, at the 
points of origin, wlthout ruinons loss, purchase at market priées and pay 
transportation to eastern destination at the said published and established 
rates. Thls charge refers to "said commoditles" ; but does not specify pack- 
ing-house products, dressed méats, or grain. The bill prayed for spécial and 
gênerai Injunctions against the défendant. 

A temporary restrainlng order was granted and set for the 23d day of June, 
1902, for further hearlng. It recited that untll that date, or the further 
order of the court, the défendant, Its offlcers, agents, and servants, be en- 
Joined and restrained from further acting under and enforcing, or executlng 
In any manner whatever, any agreement to transport over the defendant's 
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railroad, or any part thereof, between the states, any packing-honse products, 
dressed méats, grain, or the products of grain, or any other Interstate traffic, 
at any greater or less rate tlian the rates named for such services In défend- 
ants established schedule in force on its lines, and at the time said traffic is 
transported on file with the Interstate Commerce Commission, or from de- 
parting from their schedule rates in carrying any of said above products or 
traffic between the states, and enjoining them from hereafter agreeing with 
any shipper or other person to transport such trafic at any other or différent 
rates than such as may be provided for in its schedules as filed and published; 
and enjoining them from paying any rebates, or making any concessions what- 
ever in defendant's rates and charges whereby any such traffic transported by 
said défendant over its railroad, or in respect to any traffic in the transporta- 
tion of which said défendant may participate, shall be carried b.v it at any rate 
différent from the established rate at the time such traffic shall be trans- 
ported, "without préjudice to the right of the défendant to move at any time 
to vacate this order upon such ground as It may be advised, and no ground 
shall be deemed waived by reason of défendant not having presented them in 
opposition to this application." 

On June 2, i902, the défendant flled demurrer to the bill on the following 
grounds: (1) That the complaint does not state any such cause as ought, in 
a court of equity, to entitle the complainant to any such relief as prayed for ; 
that the bill does not eontain any matter of equity, on aecount of which this 
court eould grant any decree, or give the complainant any relief against the de- 
fendant. (2) That the court bas no jurisdiction to hear and détermine the ac- 
tion ; and that the court, as a court of equity, cannot take cognizance of the 
matters set forth in the bill, and bas no power or jurisdiction to hear or déter- 
mine the same. (3) That as to so much of the bill as seeks a gênerai injunction 
restraining the défendant from hereafter agreeing to pay rebates, or transport- 
ing at less tlian the published tariff, the court has no jurisdiction to hear and 
détermine this action, and no power to issue any gênerai injunction as prayed 
for in the bill. This demurrer was not heard until some time during the early 
part of 1903; and on May 8, 1903, the demurrer was overruled; and leave 
was given to the défendant to file answer to the bill within .30 days ; and in 
the meantime the temporary restraining order was continued in force until 
the further order of the court. 

On May 2.1, 1903, the défendant flled answer, taking issue on the allégations 
of the bill respecting any combination or confédération with other persons to 
transport such commodities between such points at less than the published 
rates ; or that in pursuance of any such unlawful agreement it rebated or re- 
funded, or pald back to the shippers, the différence between the established 
rates and the amount alleged to bave been agreed upon, or that it transported 
such traffic at less compensation than that specified in the published rates, or 
that it in any instance departed from the established rates ; or that it granted 
to favored shippers, or any other shippers, lower or différent rates than those 
named in its lawful published schedule or rates on any traffic. It also de- 
nied any intent or ultimate purpose to continue in the future to transport 
traffic nominally at its published rates and charges, and subsequently by un- 
lawful rebates or concessions to départ therefrom. The answer also denied 
that the complainant was entitled to any relief in a court of equity. No fur- 
ther action was taken on thèse issues other than the appointment of an ex- 
aminer to take testimony, and ho testimony has been taken. 

On the 19th day of August, 1905, the complainant, the United States of 
America, filed in this court an information, charging the défendant with the 
violation of said restraining order, in that between the 26th day of March, 
1902, and the Ist day of January, 1904, in violation of the Interstate com- 
merce law, and contrary to the rates of traffic established In its published 
schedules, etc., the défendant, its officers, agents, and servants, wrongfully 
and knowlngly violated and disregarded said temporary restraining order, in 
that it carried on its Une of road between and among the states and between 
certain states and territories of the United States, sait at a différent and less 
rate than that named and specified in its published schedules of rates, and 
more partieularly for the HutchinsonKansas Sait Company, a Kansas cor- 
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poration. The Information chargea that the Hutchînson-Kansas Sait Com- 
pany was engagea in the business of manufaeturing sait at Hutchinson, In 
the State of Kansas, and of transporting and selling the same at ail points 
along the Missouri river and more particularly In the states of Kansas, Mis- 
souri, and Nebraslia; that the said Hutchinson-Kansas Sait Company owned 
aud controUed nuinerous sait wells in said territory, and numerous inills for 
the manufacture of sait, about nine in number, the largest of which said mills 
so owned by said sait Company was known as the "Morton Mill" ; that the 
tracks of the défendant company ran on one side of said mill, and the tracks 
of the Chicago, Eock Island & Pacific Railway Company ran on the other 
side thereof, and that there are two switches Connecting both sides of said 
mill with the tracks of said railway companies ; that there is also in connec- 
tion with said mill another traek known as the "cinder track"; that the entire 
iength of thèse switches and sidings is less than a mile in length, and were 
originally constructed by the said Hutchinson-Kansas Sait Company for the 
purpose of Connecting said large mill known as the "Morton Mill" with both 
of said railway Systems; that said switches, etc., were owned and maintained 
by said sait company, and that no switching charges of any character were 
charged to any railroad corporation for the use thereof in the transportation 
of the product of said mills; that in July, 1002, a certain railroad corpora- 
tion was organized known as the "Hutchinson & Arkansas River Railroad 
Company" by the offlcers and stockholders of the sait company; that the sait 
company pretended to sell and did convey said switches to said last-named 
railroad corporation ; that for the purpose of evading the temporary restrain- 
Ing order heretofore referred to, and in violation of the terms thereof, the 
défendant made pretended Joint tarifCs and schedules with the Hutchinson & 
Arkansas River Railroad Company ; that the agreement as to such joint tar- 
iflfs while nominally made with the Hutchinson & Arkansas River Railroad 
Company was, In truth and in fact, an agreement made and entered into with 
the Hutchinson-Kansas Sait Company, whereby the sait company was to re- 
ceive rebates and concessions upon the transportation of sait from said city 
of Hutchinson, in the state of Kansas, to points upon the Missouri river. The 
information then sets ont the manner in which this was accomplished. It is 
then charged that in pursuance of such understanding the défendant on or 
about the Ist day of August, 1902, published and flled with the Interstate 
Commerce Commission a joint tariCf agreement with the Hutchinson & Ar- 
kansas River Railroad Company, showlng the rates on sait from Hutchinson 
to the points aforesaid; and that between the Ist day of August, 1902, and 
the Ist day of January, 1904, the défendant, from time to time, carried and 
transported for said sait company as aforesaid, for use In the manufacture 
of paeking-house products at the points aforesaid, and as such business was 
performed made settlements with the Hutchinson-Kansas Sait Company, in 
which the défendant paid to the sait company 25 per cent, of said Joint 
tariff rate on ail sait so transported, to the extent of many thousands of dol- 
lars ; ail of which, the Information charges, appears from évidence taken before 
the Interstate Commerce Commission at hearings in Hutchinson, Kan., and 
Chicago, m., on the 5th and 22d days of December, 1903, which évidence is 
flled as an exhibit with the information. The information further charges 
that between the Ist day of August, 1902, and the Ist day of January, 1904, 
there were, in the city of Hutchinson and its immédiate vlcinity, other per- 
sons, whose names are unknown, engaged in the business of manufaeturing 
sait, and selling and shipping the same to Missouri river points over the line 
of the défendant; that such persons were compelled and required by the de- 
fendant to pay the full frelght rates and charges named in the published and 
established schedules, whereby the défendant unlawfully discriminated against 
such other persons In favor of the Hutchinson-Kansas Sait Company. 

On September 16, 1905, the défendant filed motion to quash the information 
upon the ground that the bill of complaint, on which the restraining order 
was Issued, which complained only of alleged violations of the Interstate com- 
merce law. In respect of the transportation of certain commodities prior to 
the filing of the blll, was not predicated upon any lawful order or requirement 
of the Interstate commerce commission; that at the time of filing the com- 
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plaint and the issuing of the restraining order tbis court was without juris- 
dictlon or autliority to entertain said bill, or to make said restraining order ; 
that no amendment to said bill was filed by the eomplainant against the dé- 
fendant alleging or sbowing any violation of the provisions of the Interstate 
commerce law by défendant in respect to any alleged departures from Its pub- 
lished tariff rates in favor of any shippers after the passage of an amend- 
ment to said Interstate commerce law Isnown as the "Ellcins Act," approved 
February 19, 1903 (Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. St. 
Supp. 1905, p. 509] ) , which said act for the first time gave this court juris- 
diction to entertain biils of complaint on behalf of the United States against 
railway compaoies to restrain them from giving to any shipper a less rate 
than that contained in its pnblished schedules. And, further, that the court 
was without jurisdiction after the passage of said Elkins act to issue any 
injmiction covering the acts complained of in the information flled herein, 
for the reason that under said act and section 16 of the Interstate commerce 
act (Act Feb. 4, 1887, c. 104, 24 Stat. 384 [U. S. Comp. St. 1901, p. 3165]), 
the défendant oould be proeeeded against in equity only in the jurisdiction 
where it had its principal office, or in whlch the act complained of was com- 
mitted, and there is no allégation in the original bill filed herein, or in the 
information, that the défendant had its principal office within this judicial 
district, or that the act complained of was committed either in whole or in 
part within said district; but, on the contrary, the bill and information al- 
lège that the défendant is a corporation of the state of Kansas, and the in- 
formation avers that the act complained of was committed wholly within 
said state; and hence not within this judicial district. And further, that 
in the bill of complaint the only spécifie charge made against the défendant 
with regard to departure from its published rates in favor of particular ship- 
pers, was in respect to rates concerning the transportation of grain and 
packing-house products over its Unes; and no charge was made concerning 
the transportation of sait, or a departure from the published rates thereon; 
that said bill was wliolly insufllcient to warrant the issuing of a restraining 
order in respect of rates concerning the transportation of sait ; and that 
the restraining order in respect of any other commodities than grain or 
paclving-house products was unwarranted. And further, that it does not ap- 
pear from the information that In the transportation of sait from Hutchinson, 
Kan., the défendant violated the terms of said restraining order; but on 
the contrary it appears that the traflic mentioned was transported under the 
rate specified in its published tarifïs or on joint published tariffs, to which 
this défendant was a party, and which were duly published and flled with 
the Interstate Commerce Commission, and that the information Is otherwise 
insufficient and uncertaiu. 

Gardiner Lathrop, for the motion. 

M. D. Purdy, Asst. Atty. Gen., and A. S. Van Valkenburgh, U. S. 
Dist. Atty., opposed. 

PHILIPS, District Judge (after stating the facts). The United 
States having no pecuniary interest in the subject-matter of the original 
bill of complaint, acting only pro bono publico, the alleged contempt 
belongs essentially to what is termed "criminal contempts," to vin- 
dicate the dignity of the court. In re Nevitt, 117 Fed. 448, 4-5S, 54 
C. C. A. 632, 632; Bessette v. Conkey Company, 194 U. S. 3M, 24 
Sup. Ct. 665, 48 L. Ed. 997. As such the proceeding is to be strictly 
construed in favor of the personal liberty of the défendant. As it is 
to vindicate the dignity of the court in compelling respect for its man- 
date, a judge may best demonstrate his title to respect by according 
to the accused the benefit of any reasonable doubt in his own mind as 
to the obligatory force of his command, and whether or not its dis- 
obedience was willful. In re Watts et al., 190 U. S. 33, 23 Sup, 
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Ct. 718, 47 L. Ed. 933. If the court issuing the temporary re- 
straining order had no jurisdiction to make it under the bill of com- 
plaint, because it was without the power to proceed to final adjudica- 
tion of the matters embraced in the bill, the order was one which the 
défendant was under no légal obligation to observe, and could not, 
therefore, be adjudged in contempt for disregarding it. 

In Re Sawyer et al., 124 U. S. 200, 8 Sup. Ct. 482, 31 L. Ed. 402, 
one Parsons, who claimed to hâve been elected police judge of 
Lincoln, Neb., filed a bill in equity in the United States Circuit Court, 
praying for an injunction to restrain the mayor and councilmen of 
the city from proceeding further with certain charges against him, 
or taking any vote on the report of the committee declaring the office 
of police judge vacant, or appointing any person to fiU that office. A 
temporary restraining order was issued accordingly which the mayor 
and council failed to obey. They were cited for contempt, found 
guilty and adjudged to pay a fine, and in default to stand committed to 
the custody of the marshal. On writ of habeas corpus the jurisdiction 
of the Circuit Court over the subject-matter was challenged, and con- 
sequently its right to issue the injunction. The Suprême Court held 
that the Circuit Court was without jurisdiction to entertain the bill in 
equity for an injunction. Mr. Justice Gray quoted from ElHott v. 
Peirsol, 1 Pet. 328, 340, 7 L- Ed. 164, the following: 

"Where a court bas jurisdiction, it bas a riglit to décide every question 
wliicli occurs in tlie cause ; and whether Its décision be correct or otherwise 
its judgment, until reversed, is regarded as binding in every otber court. 
But, i£ it act witbout autbority, its judgment and orders are regarded as 
nullities. Tbey are not voidable, but slmply void." 

Further on he said : 

"Tbe Circuit Court being without Jurisdiction to entertain the bill in equity 
for an injunction, ail its proceedings in the exercise of the jurisdiction whicb 
it assumed are null and void. ïhe restraining order, in tbe nature of an in- 
junction, it bad no power to make. The adjudication that the défendants 
were guilty of a contempt in disregarding that order is equally void; their 
détention by the marshal under that adjudication is without autbority of 
law, and they are entitled to be discharged." 

To the same effect are the following authorities: Ex parte Row- 
land, 104 U. S. 604, 26 L. Ed. 861 ; In re Ayers, 123 U. S. 413, 8 
Sup. Ct. 164, 31 Iv. Ed. 216; Worden v. Searls, 121 U. S. 26, 7 Sup. 
Ct. 814, 30 L. Ed. 853; Ex parte Terry, 128 U. S. 289, 9 Sup. Ct. 
77, 32 L. Ed. 405 ; Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 724, 28 h. 
Ed. 1117; Ex parte Buskirk, 72 Fed. 14, 18 C. C. A. 410, 25 U. S. 
App. 613. 

So in St. Louis, etc., Railroad Company v. Wear, 135 Mo. 230, 
365, 36 S. W. 357, 366, 33 L. R. A. 341, the court said: 

"It is always permissible to show, upon process for contempt, that the 
order disobeyed was beyond tbe jurisdiction of the autbority from which it 
emanated. If that sbowing is successfully made, no punishable contempt bas 
been committed." 

Growing out of this established rule is the further princîple: The 
order alleged to hâve been violated must not only come clearly within 
the competency of the court to make, but the thing or act enjoined 
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must be clearly and definitely defined, so as to leave the party en- 
joined in no reasonable doubt or uncertainty as to what spécifie thing 
or act is prohibited. Rapalje on Contempt, p. 20; Weeks v. Smith, 
3 Abb. Prac. 311-214; In re Cary (D. C.) 10 Fed. 622, note. Did the 
court hâve jiirisdiction to maintain and enforce in equity the relief 
prayed for in the bill of complaint? It was filed at the instance of the 
■\ttorney General of the United States on behalf of the United 
States, to enjoin the défendant railroad company from violating the 
Interstate commerce law inhibiting the granting of rebates by the de- 
fendant carrier to favored shippers engaged in the shipping of grain 
and packing-house products from Missouri river points to Chicago, 
111., and common points of distribution there. 

It is true that allégations of a gênerai character were inserted in the 
bill, with the évident purpose of giving a semblance of jurisdiction 
to the United States Circuit Court in equity as conferred by what is 
known as the "Sherman Anti-Trust Law." Act July 2, 1890, c. 647, 26 
Stat. 209 [U. S. Comp. St. 1901, p. 3200]. There is a gênerai charge 
in the bill that the défendant combined and confederated with cer- 
tain persons, unknown, to create a monopoly in the transportation of 
said commodities on defendant's line of railway between the points 
aforesaid, "to transport such commodities between said points at rates 
much less than the published, established rates on such commodities 
at that time filed with said commission and in lawful force on de- 
fendant's line." This charge is confined to packing-house products 
and dressed méats; and the transportation involved was only be- 
tween the specified points, and the monopoly was to be accom- 
plished by giving to certain persons rates less than the schedule rates. 
It is not charged that such persons were favored over other shippers, 
or that thèse rates were not given to ail shippers. This is immediately 
followed by the allégation that in pursuance of said combination the 
défendant transported "such packing-house products" from Omaha 
and Missouri river common points to Chicago and Chicago common 
points, billing the same at the established rates, but secretly trans- 
ported such traffic at less than scheduled rates. 

Section 2 of said anti-trust act is as follows: 

"Every person who shall monopolize or attempt to monopoHze, or combine 
or conspire with any other person or persons, to monopolize any part of the 
trade or commerce among the several States, or with foreign nations, shall 
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be pun- 
ished by fine not exceeding five thousand dollars, or by imprisonment not ex- 
ceeding one year, or by both said punishments in the discrétion of the court" 

In the United States v. Joint Traffic Association, 171 U. S. 505, 568, 
19 Sup. Ct. 25, 31, 43 L. Ed. 259, the court said: 

"In Hopkins v. United States (decided at this term) 171 U. S. 578, 19 
Sup. Ct 40, 43 L. Ed. 290, we say that the statute applies only to those con- 
tracts whose direct and immédiate efCect is a restraint upon interstate com- 
merce and that to treat the act as condemnlng ail agreements under vvhich. 
as a resuit, the eost of conducting an interstate commercial business may 
be increased, would enlarge the application of the act far beyond the falr 
meaning of the language used. The effeet upon Interstate commerce must 
not be indirect or incidental only. An agreement entered into for the pur- 
pose of promoting the légitima te business of an individual or corporation, 
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with ho purpose to thereby affeet or restrain Interstate commerce, and which 
does net directiy restrain such commerce, is not, as we think, covered by the 
act, although the agreement may indirectly and remotely affeet that commerce. 
We also repeat what is said in the case above cited, that 'the act of Congress 
must hâve a reasonable construction, or else there would scarcely be an agree- 
ment or contract among business men that could not be said to ha%'e, indirect- 
ly or remotely, some bearing upon Interstate commerce, and possibly to re- 
strain it.' " 

While the bill under review does not allège an unlawful restraint, 
but a monopoly, the language and thought of the Suprême Court used 
in respect of the construction of the act as it touches contracts in 
restraint of trade, apply with equal force to an alleged monopoly. 
The statute, by no expression or implication, interdicts the increase of 
a railroad's business by any compétition, however energetic, eager or 
grasping. The essence of the charge in the bill of complaint is that 
the défendant, by carrying in fact at a rate below that established and 
published, tried to get ail the transportation it could of the designated 
products. In the Trans-Missouri Joint Traffic Association Cases 
the reasoning of the court was that the agreement there involved 
directiy tended to obstruct free compétition. By the portion of the 
bill hère touching the Sherman act, it seeks to enjoin the défendant 
from doing the very act which, in the Trans-Missouri Joint Traffic 
Case, the court held to be unlawful in repressing. The truth is that» 
as the Department of Justice at Washington was somewhat in nubibus 
in its experiment with the resort to equity in order to escape the 
embarrassing question of the jurisdiction of the court, gênerai alléga- 
tions of a monopoly under the anti-trust act were thrown out as a 
possible life-preserver. 

If, as contended by the United States attorney in his oral argument 
and brief, the bill of complaint is to be sustained on the ground of an 
allégation respecting monopoly under the Sherman act, how is this 
contempt proceeding to be sustained on that basis ? The Sherman anti- 
trust act is an independent statute. It cannot be eked out or assisted 
by the Interstate commerce act to create an offense under it. As tne 
monopoly charged was a "combining and confederating with certain 
persons who are to the orator unknown, to create a monopoly in the 
transportation of said commodities ( packing-house products) on de- 
fendant's Une," how is the information for contempt to be sustained 
on the ground that, between the Ist day of August, 1903, and the Ist 
day of January, 1904, the défendant violated the injunction by a 
device whereby it granted rebates to a favored shipper of sait at 
Hutchinson, Kan. ? The only charge of a monopoly predicated in the 
bill of complaint was in respect of packing-house products from Mis- 
souri river points east. The prayer of the bill in that part known 
as "the omnibus prayer for relief" is that the défendant, its officers, 
etc., be restrained "from paying any rebate or making any concession 
whatever, either by direct or indirect means, whereby any traffic trans- 
ported by said défendant over its railroad, or in respect to any traffic 
in the transportation of which said défendant may participate shall 
be carried by it at any rate différent from the lawfully published rate 
then established, etc." And so was the restraining order Hmited. The 
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information does not contain any allégation that the act in trans- 
porting sait constituted a monopoly. And yet, it is seriously con- 
tended that the jurisdiction of the court can be maintained on the 
ground of a monopoly interdicted by the anti-trust act, and of consé- 
quence the défendant can be chargea with contempt on the ground of 
monopoly for having granted a rebate. The position is obviously 
untenable. 

The bill of complaint must stand alone upon the interstate commerce 
act. The bill, as framed, and the argument made in support thereof 
at the hearing on the demurrer, were ail based upon the broad propo- 
sition that, at common law, at the instance of the Attorney General of 
the United States, the United States had the right, in exécution of the 
declared public policy of the gênerai government in respect of the 
régulation of interstate commerce, to appeal to the equity side of its 
own courts for an injunction; that as by its législation it was 
declared to be unlawful for any railroad, engaged in the car- 
riage of interstate commerce, to make discriminations by the method 
of granting rebates to favored shippers, it could invoke the 
jurisdiction of this court to enjoin the ofïending railroad from 
doing such forbidden act. But after argument and submission of the 
demurrer to the bill the Suprême Court in Missouri Pacific Railway 
Company v. United States, 189 U. S. 374, 33 Sup. Ct. 507, 47 L. Ed. 
811, held, as expressed in the syllabus, that prior to the passage of 
the act of Congress "to further regulate commerce with foreign 
nations and among the states," approved February 19, 1903 (Act 
Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 190.5, p. 
599]), a District Attorney of the United States under the direction of 
the Attorney General of the United States in pursuance of a request 
by the Interstate Commerce Commission was without power to com- 
mence a proceeding in equity against a railroad corporation to re- 
strain it from discriminating in its rates between différent localities. 
And, therefore, there was error committed below in refusing to sus- 
tain a demurrer of the défendant railroad company to a bill filed by a 
District Attorney of the United States under the circumstances stated. 

The third section of the act of February 19, 1903 (32 Stat. 848, c. 
708 [U. S. Comp. St. Supp. 1905, p. 600] ), known as the "Elkins Act," 
is as follows: 

"That whenever the Interstate Commerce Commission shall hâve reasonable 
ground for belief that any eommon carrier Is engaged in the carringe of passen- 
gers or freight traffic between given points at less than the published rates on 
file, or Is committing any discrimination forbidden by law, a pétition may be 
presented alleging such facts to the Circuit Court of the United States sitting 
in equity having .lurisdîction ; and when the act complained of Is allesed to 
liave been committed or is being committed in part In more than one judicial 
district or state, It may be dealt with, inquired of, tried, and determined in 
either such judicial district or state, whereupon it shall be the duty of the 
court summarily to Inquire into the circumstances, upon such notice and in 
such manner as the court shall direct and without the formai pleadings and 
proceedings applicable to ordinary suits in equity * * * and upon being 
satisfled of the truth of the allégations of said pétition said court shall enforce 
an observance of the published tariffs or direct and require a discontinuance 
of such discrimination by proper orders. • * * It shall be the duty of the 
several district attorneys of the United States, whenever the Attorney General 
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shall direct, elther of his own motion or upon the request of the Interstate Com- 
merce Commission, to Instltute and prosecute such proceedings, and the pro- 
ceedings provided for by thls act shall not preclude the brlnging of suit for 
recovery of damages by any party înjured, or any other action provided by said 
act approved February fourth, eighteen hundred and eighty-seven, entitled An 
act to regnlate commerce and the acts amendatory thereof." 

Mr. Justice White, in the opinion in Missouri Pacific Railway Com- 
pany V. United States, supra, said : _, „, .. , 

"Although by the fourth section of the act (Act Feb. 19, 1903, e. 708. 32 
Stat. 849 [U. S. Oomp. St. Supp. 1905, p. 601]), conflicting laws are repealed, 
it is provided 'but such repeal shall not afCect causes now pending, nor rights 
whleh hâve already accrued, but such causes shall be prosecuted to a couclu- 
sion, and such rights enforced in a manner heretofore provided by law, and 
as modified by the provisions of this act.' We think the purpose of the lat- 
ter provision was to cause the new remédies which the statute created to be 
applicable as far as possible to pending and undetermlned proceedings brought, 
prior to the passage of the act, to enforce the provisions of the act to regulate 
commerce. In the nature of things It cannot be ascertalned from the record 
whether the railroad company now exacts the rates complalned of as being 
discrlminatory and which it was the purpose of the suit to correct; but if 
it does, of course the power to question the legality of such rates by a suit 
in equity, brought like the one now hère, clearly exists. Under thèse cir- 
cumstances we think the ends of justice will best be served by reversing the 
decrees below and remanding the cause to the Circuit Court for such further 
proceedings as may be consistent with the act to regulate commerce as origi- 
nally enacted and as snbsequently amended, especially with référence to the 
powers conferred and duties imposed by the act of Congress approved Febru- 
ary 19, 1903, heretofore referred to." 

While it must be confessed that the paragraph above quoted is not 
very perspicuous, there is in my mind no doubt that it was the 
thought and purpose of the court that when the cause went back to 
the Circuit Court, if the défendant railroad company was then con- 
tinuing to "exact the rates complained of" in the original bill, instead 
of putting the Government entirely out of court by dismissing the bill, 
it might amend informally — perhaps by motion — pursuant to said 
section of the Elkins act, by showing that the railroad company was 
continuing in the given particular, the violation of the interstate com- 
merce act, to avoid the reinstitution of like complaint. In the very na- 
ture of the law, the injunction to be granted would apply to and op- 
erate alone upon acts then being done by the railroad company. It 
is inconCeivable that the court could hâve intended to say that under 
the Elkins act an injunction could be had for a past violation of the 
interstate commerce law, not being repeated at the time of granting 
the injunction under the Elkins act. Otherwise it would be violative 
of rules of law deeply rooted in the jurisprudence of the country. An 
injunction never goes to restrain a past act, already accomplished. It 
acts alone upon a wrong in fieri. Again, ail législative enactments are 
presumed to be prospective in their opération, unless the contrary is 
expressly declared. "Courts refuse to give statutes rétroactive con- 
struction unless the intention is so clear and positive as by no pos- 
sibility to admit of any other construction." Sedgwick's Construction 
of Statutes, etc., 166. 

Mr. Justice Cooley, in his work on Constitutional Limitations (page 
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76), says in respect of the ruie that législative acts are presumed to be 
prospective in their opération, that: 

"It is one of such obvious convenience and justice that it must always be 
adhered to in the construction of statutes, unless in cases where there is 
something on the face of tbe enactment putting it beyond doubt that the 
Législature meant it to operate retrospectlvely. • * • Rétrospective légis- 
lation is * * * commonly objectionable in principle and apt to result in 
injustice; and it is a Sound rule of construction which refuses lightly.to imply 
an intent to enact it." 

In Finney v. Ackerman, SI Wis. 271, the court, speaking of the 
language used in the law of 1865, which in its broad sensé might 
perhaps be held to apply to tax deeds previously executed, said : 

"This language must, however, be construed as applying to deeds executed 
after the passage of the law. For the rule is well settled, that statutes are 
not to be construed as havlng a rétrospective effect unless the intention of the 
Législature is clearly expressed that they shall so operate. Seamans v. Carter, 
15 Wis. 548, 82 Am. Dec. 696. That intention is not to be assumed from the 
mère fact that gênerai language Is used which might include past transac- 
tions as well as future. Statutes are frequently drawn in such a manner. 
Yet such gênerai language is held to hâve been used in view of the established 
rule that statutes are construed as relating to future transactions, and not 
to past." 

See full discussion of this question in State v. Grant, 79 Mo. 113. 49 
Am, Rep. 318 ; Leete v. State Bank of St. Louis, 115 Mo. 184, 31 S. W. 
788. 

The doctrine of relation, like every other fiction of the law, has 
its limitations. It can never be made to bear fruit where its root was 
not planted in some antécédent, lawful right. This principle is aptly 
illustrated by the opinion of Judge Adams in Powers v. Hurmert, 51 
Mo. 136-138: 

"Relation is sometimes allowed to prevent Injustice, as when an attach- 
ment has been issued and levied without sufflcient affldavit, and an amended 
affldavit is afterwards made it will relate back so as to uphold the attachaient 
and uphold the previous levy. But, in that case, the right to the attachment 
and its levy existed at the time, and only lacked the formality of a sufflcient 
affldavit." 

When the original bill was filed and the restraining order was 
made, there was no pre-existing equity in favor of the United States, 
sua sponte, at the request of the Interstate Commerce Commission, to 
institute such a proceeding for an injunction. The right to maintain 
it at the relation of the Government at common law did not exist. It 
did not attach under the Interstate commerce statute for the all- 
sufïïcient reason that under Act Feb. 4, 1887, c. 104, §16, 24.Stat. 
384, as amended by Act March 2, 1889, c. 383, § 5, 35 Stat. 859 
[U. S. Comp. St. 1901, p. 3165], it is provided: 

"That whenever any common carrier • * * shall violate, or refuse or 
neglect to obey or perform any lawful order or requirement of the commis- 
sion • * * it shall be lawful for the commission or for any company or 
person interested in such order or requlrement to apply in a summary way, 
by pétition, to the Circuit Court of the United States sitting in equity In the 
judicial district in which the common carrier complained of has its principal 
offlce, or in which the violation or disobedience of such order or requlrement 
shall happen, alleging such violation or disobedience, as the case may be ; and 
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the sald court shall hâve power to hear and détermine the matter ♦ * • 
and if it be made to appear to such court, on such liearing * * « that tlie 
lawful order or requirement of said commission drawn in question has heen 
violated or disobeyed, it shall be lawful for such court to Issue a wilt of in- 
juuction, etc., * * * and in case of any disobedience of any such writ of 
iujunction • • * it shall be lawful for such court to issue writs of at- 
tachmcnt, or any other process of sald court Incident or applicable to writs 
of injunction or other proper process, mandatory or otherwise, against such 
common carrier, etc." 

Neither the bill of complaitit nor the information herein allèges that 
any such order had ever been issued by the commission, and it is not 
claimed on behalf of the government that the commission ever pro- 
ceeded beyond a preliminary inquiry. The jurisdiction of the United 
States Circuit Court to grant such injunction was conditioned upon 
the antécédent order of the commission, and failure of the défendant 
to comply therewith. Interstate Commerce Commission v. Western, 
N. Y. & P. R. R. Co. (C. C.) 82 Fed. 193, 196; Farmers' Loan & 
Trust Company v. Northern Pacific Railway Company (C. C.) 83 
Fed. 249, 267; Sheldon et al. v. Wabash Railway Company et al. 
(C. C.) 105 Fed. 785 ; Interstate Commerce Commission v. Lake Shore 
& M. S. Railway et al. (C. C.) 134 Fed. 943, 946; Interstate Commerce 
Commission v. Louisville & N. R. R. Co. (C. C.) 73 Fed. 409; Central 
Stock Yards Company v. Louisville & N R. Co. (C. C.) 113 Fed. 
823, 837, 833. The Suprême court has recognized the correctness of 
this construction of the law, in East Tennessee, V. & G. Railway Com- 
pany V. Interstate Commerce Commission, 181 U. S. 1, 27, 21 Sup. Ct. 
516, 535, 45 L. Ed. 719, the court said: 

"Whilst the court has, in the discharge of its duties, been at times con- 
strained to correct erroiieous constructions whi';h hâve beon put by the com- 
mission upon the statute, it has steadily refused, because of the fact just 
stated, to assume to exert its original judgment on tlie facts, where uuder the 
statute, it was entitled, before approaching the facts, to the aid which must 
necessarily be afCorded by the previous enlightened judgment of the commis- 
sion upon such subjects." 

So, in Interstate Commerce Commission v. Clyde Steamship Com- 
pany, 181 U. S. 39-33, 31 Sup. Ct. 513, 45 L. Ed. 739, the court again 
declined to go into an original investigation, saying that that duty 
was laid upon the commission by the Interstate commerce act in the 
first instance. 

This being conceded as correct law, as it must be, there was no 
jurisdiction in this court to make the injunction order in question. It 
challenges ail our conception of law and précèdent that that which was 
dead at common law can be regalvanized and made alive by a post facto 
statute law. It would contradict the positive conclusion reached after 
most thorough investigation and discussion by Mr. Justice White in the 
case of Union Pacific Railway Company v. Wvler, 158 U. S. 385, 15 
Sup. Ct. 877, 39 E. Ed. 983, to attribute to his'ruling in Missouri Pa- 
cific Railway Company v. United States, supra, the purpose to hold 
that the original bill in this case, predicated alone of a common-law 
right to relief in equity, could be so amended as to rest for its sup- 
port Upon a statute law enacted nearly a year after the restraining 
order was madè under the common-law suit, so as to give life to such 
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antécédent order, and subject the défendant to prosecution for con- 
tempt for violating an order that was coram non judice when ma de. 
It was expressly held in Union Pacific Railway Company v. Wyler, 
supra, that a cause of action based on a common-law right could not 
be amended so as to predicate a furtlier proceeding thereunder based 
on a statutory right, for the reason that it was not a continuation of 
the original cause of action, but a substituted cause. 

The repealing section of the Elkins act, saving the rights of causes 
then pending and rights which had already accrued, only declared that : 

"Such causes sball be prosecuted to a conclusion and such rights enforced 
In a manner heretofore provided by law and as modified by the provisions of 
this act" 

As there was no manner provided by law, prior to the Elkins act, 
enabling the United States to maintain such a bill in equity as the 
one under considération, it had no rights in the proceeding to be 
saved. The words "as modified by the provisions of this act," being 
subjective rather than active in terminology, by no permissible liber- 
ality of construction can operate to make the Elkins act relate back- 
ward, so as to vitalize an order, which was a dead letter when made. 
As already suggested the only compréhensible thought in the mind of 
the court in the Missouri Pacific Railway Case, supra, in reversing the 
decree of the Circuit Court, and sending the case back, was to allow the 
United States attorney to proceed therein in the sunimary, informai 
manner provided by section 3 of the Elkins act, by showing that the 
railroad company was then continuing to do the act complained of in 
violation of the interstate commerce law. If, after the passage of the 
Elkins act, the United States attorney might hâve appeared in this 
case, by motion, or otherwise, alleging that the défendant was con- 
tinuing its alleged violation of the interstate commerce law, it must 
be conceded that he would thereby hâve presented an issuable fact 
on which the défendant would be entitled to hâve a hearing ; for, if the 
essential fact did not exist, there could be no predicate for continuing 
the proceeding under the Elkins act. No such movement has ever 
been made by the United States attorney. This contempt proceeding, 
therefore, rests for its sole support upon an injunctive order the court 
had no jurisdiction to make when issued. The only answer made to 
ùiis in argument is that, after the passage of the Elkins act, the court 
by order continued in force the restraining order of March 25, 190g. 
The effect of this, however, was not to issue any new injunction, but 
only to continue the original order. The continuing order was bot- 
tomed alone upon the original bill of complaint. If the original order 
made thereon had no force and efïect in law when first made, the 
court, by no post mortem act, could vitalize it. 

If the position of the government's counsel be well taken, it must 
obtain that if, in 1910, the Interstate Commerce Commission should, 
on investigation, ascertain that the défendant railway company, out 
On the Pacific Coast where its Unes extend, was granting rebates on 
carloads of cattle or California fruits, or at Chicago, 111., wa? granting 
rebates on agricultural implements, furniture, or dry goods and 
groceries, instead of the United States attorney for California or 
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Illinois înstituting proceedings in that jurisdiction, as the Elkins act 
contemplâtes and provides, the United States attomey for the Western 
District of Missouri could move against the railroad company in this 
court for contempt of the restraining order made in March, 1902, 
based upon allégations that at that time the défendant was granting 
rebates on grain and packing-house products in this jurisdiction. If 
the restraining order of 1903 is not itself restrained by the rule ejusdem 
generis, then as to ail the railroâds, to wit, the Atchison, Topeka 
& Santa Fé Railway Company, the Chicago, Rock Island & Pacific 
Railroad Company, the Chicago & Alton Railroad Company, the Mis- 
souri Pacific Railway Company, the Chicago, Burlington & Quincy 
Railroad Company, and the Chicago, Milwaukee & St. Paul Railway 
Company, which were enjoined under a like bill and under a like 
order at the same time, there need never be any order made on them 
by the Interstate Commerce Commission to desist from granting rebates 
at any place or at any time, on any kind of commodity shipped by them, 
or any action taken against them by the United States District Attor- 
ney in the jurisdiction where the offense should be coramitted. But 
no matter when, where or how, or on what subject-matter of Inter- 
state traffic either of said roads may ,grant rebates, a resort in this 
court to a contempt proceeding against the company, under the order 
issued in March, 1902, predicated of a suit in equity of which this 
court had no jurisdiction, would hit the blot. 

It must be conceded, beyond tolérant cavil, that a bill praying for an 
injunction must be predicated of some spécifie wrong then being done 
by the défendant to the complainant. The only violations of the pro- 
visions of the interstate commerce act specified in the bill as being 
committed at the time consisted in the granting of forbidden rebates on 
grain and packing-house products shipped from within this district. 
The eighth paragraph of the bill contained a broad, gênerai averment 
based on information and belief, that on many other principal commodi- 
ties, constituting the bulk of railroad traffic between the states, com- 
prising the ordinary necessities of life, the said défendant grants 
unlawful rebates, etc., between the states and between the states and 
territories, to certain other favored shippers whose names are to the 
orator unknown. No venue is laid in this sweeping "omnium gather- 
um" charge; and no particular spécification. It requires no citation 
of authorities to maintain that such indefinite, gênerai allégation with- 
out place, whether in Illinois, Missouri, Kansas, Colorado, California, 
New Mexico, or Arizona, through which the defendant's lines extend, 
would not authorize the court to grant an injunction predicated thereon. 
The restraining order enjoined the défendant "from further acting 
under and enforcing or executing in any manner whatever any agree- 
ment to transport over defendant's railroad, or any part thereof, be- 
tween the states, any packing-house products, dressed méats, grain, 
or the products of grain, or any other interstate traffic, at any 
greater or less rate than the rates named for such services in defend- 
ant's established schedule, etc." The authorities are ail agreed that 
the gênerai words "or any other interstate traffic," used in such con- 
nection, on the rule of noscitur a sociis and ejusdem generis, are con- 
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trolled by the antécédent spécification, and are limited to objects "of 
like kind with those specified." United States v. Bevans, 3 Wheat. 
336, 4 L. Ed. 404 ; St. Joseph v. Porter, 29 Mo. App. 605 ; State v. 
Bryant, 90 Mo. 534, 3 S. W. 836 ; Fuchs v. St. Louis, 167 Mo. 620, 
67 S. W. 610, 57 L. R. A. 136; City of St. Louis v. Laughlin, 49 Mo. 
559 ; Ex parte Neet, 157 Mo. 527, 57 S. W. 1025 ; State v. Schuch- 
mann, 133 Mo. 111, 33 S. W. 35, 34 S. W. 842 ; Boatmen's Bank v. 
Fritzlen, 135 Fed. 650, 68 C. C. A. 288. 

True it is that the gênerai evil struck at by the interstate commerce 
act was unjust discriminations and rebates; yet, the spécifie subject- 
matter predicated in the bill of complaint was rebates being granted 
on grain and prepared méats and their products, being shipped from 
this jurisdiction. Allied products of those specified commodities would 
alone come within the requirements of the rule of ejusdem eadem. 
In the case of Swift v. United States, 196 U. S. 375, 396, 25 Sup. Ct. 
276, 279, 49 L. Ed. 518, there was an injunction against the défend- 
ants, restraining them from using certain spécifie devices in violation 
of the anti-trust act, followed by a gênerai clause, net dissimilar in 
its import to the gênerai clause in the restraining order herein. When 
this gênerai clause was attacked as vicions, in argument before the 
Suprême Court, the Attorney General of the United States said in 
reply : 

"It is not true that this injunction broadly enjoins them ugainst violations 
of the law. It enjoins them against certain spécifie conspiracies, well plead- 
ed In the pétition, well stated in the injunction, capable of being understood 
by one who desires to understand them. The particular paragraph of which 
my friend so much complains — the language or by any other method or de- 
vice, the purpose or efCect o( which is to restrain commerce as aforesaid — 
is not open to the objection which he urges against it. There are spécifie de- 
vices set forth in the injunction and prohibited, and there is a gênerai pro- 
hibition in the clause against any combination to restrain commerce as afore- 
said; that is, according to the spécifie restraints which précède immediately 
this paragraph of the injunction." 

In the opinion dehvered by Mr. Justice Holmes, he says: 

"We are bound, by the first principles of justice, not to sanction a decree so 
vague as to put the whole conduct of the défendants' business at the péril of 
the summons for contempt. We cannot issue a gênerai injunction against ail 
possible breaches of the law. • * * The gênerai words of the injunction 
'or by any other method or device, the purpose and effect of which is to re- 
strain commerce as aforesaid,' should be stricken ont. The défendants ought 
to be Informed, as aecurately as the case permits, what they are forbidden to 
do. Spécifie devices are mentioned in the bill, and they stand prohibited. 
The words quoted are a sweeping injunction to obey the law, and are open 
to the objection which we stated at the beginning that it was our duty to 
avoid." 

Comment : This proceeding by contempt against the railroad Com- 
pany does not commend itself to my sensé of fair play and "a square 
deal." The Hutchinson & Arkansas. River Railroad Company is a 
railroad corporation, chartered by the state of Kansas. As such, 
it is presumptively invested with the power to exercise the right of 
eminent domain; and is presumptively a public carrier, authorized 
to carry freights for hire, although it may confine its opérations to 
the transportation of the output of particular sait mills. No railroad 



192 142 FEDERAL EEPOETEE. 

Company Connecting with or receiving freights from it has a right 
to demand or expect that it sliould carry and deliver to it freight free 
of charge. Whether its rates exacted are excessive and forbidden 
dépends upon whether or not the créative act from the state or tht 
State authority has fixed a maximum. If that be exceeded, it resta 
for correction in the right of Visitation and interférence on the part 
of the State. Congress has not undertaken to regulate the matter of 
an équitable division of rates on a joint tariff between two railroads. 
Under existing lavv, that is entirely a matter of private contract be- 
tween the railroads, and if the joint through rate be less than the ag- 
gregâte of the local rates fixed under the existing local laws, it is a 
matter of no concern to the government. The Interstate commerce 
act only requires that the established schedule shall be filed with the 
commission, duly published ; and that it shall then be adhered to by the 
joint parties. Any railroad Company touching at Hutchinson, Kan., 
desiring to do business in carrying sait, finds the shipper entrenched 
behind a chartered railroad connected with the plant or plants of the 
sait manufacturer, which carries the entire output to the Connecting 
roads. The shipper says to the railroad soliciting its business: We 
will sliip over our short line and deliver to you on condition that you 
will make a joint through rate agreement with us, or for terminal 
facilities, giving us the lion's share of the income or charge, which 
may be an exorbitant exaction. The soliciting railroad must submit 
to the exaction or do no business with the large shipper. When thus 
coerced, some other shipper of sait at Hutchinson, who does not own 
any Connecting short line road, becomes jealous of his competitor in 
business, and complains to the Interstate Commerce Commission, 
charging that the short railroad thus used is but a device by which 
such shipper obtains a rebate. Instead of the government invoking 
ail of the prohibitory and penalizing provisions of the statutes against 
the real offender— the shipper — in such transactions, by directly pro- 
ceeding against him in the United States Circuit Court of Kansas, where 
the offense was committed, it resorts to a prosecution for contempt, 
under an order 3^ years old, made in this jurisdiction, predicated 
of an entirely distinct sub j ect-matter of traffic, and asks that the Inter- 
state railroad company alone be punished. And this court, in this ex 
parte proceeding against the railroad company, is asked to enter into 
an investigation of the character of the railroad at Hutchinson, as to 
who are its stockholders and operators, and the exact relation between 
it and the Hutchinson-Kansas Sait Company, and how the contract 
for through traffic rates between the parties was brought about. When 
the government shall pursue and punish such shippers, if guilty, it 
will strike at the very root of the rebate evil. And as I doubt not 
the railroad companies would profit by the resuit, they can best bring 
about the desired consummation by opening instead of closing the 
mouths of the men under their control when their évidence is sought. 
There is a second like information against the défendant railway 
company, growing out of the rebates alleged to hâve been conceded to 
the Colorado Fuel & Iron Company, a corporation of Colorado, on 
shipments of coal from Trinidad, Colo., and Gallup in the territory 



FALMEB T, BEADLET. 193 

of New Mexico, to points in the territory of Arizona, El Paso, Tex., 
and to points in the republic of Mexico. Thèse shipments were made in 
1903-1904. This instance has attracted considérable public attention, 
because of the sensational association of the names of Mr. Ripley and 
Paul Morton then président and vice président, respectively, of the 
défendant company, with the transaction. The record in the case, 
however, consisting of the pleadings and the exhibits of évidence taken 
before the Interstate Commerce Commission, fails to furnish any foun- 
dation for imputing to those gentlemen any personal responsibility 
for the alleged violation of the Interstate commerce law. Such matter, 
however, is extraneous. For the reasons assigned in the foregoing 
discussion, this court cannot proceed to sentence in this contempt 
proceeding. However reprehensible the conduct of the défendant 
railroad company, if it be as alleged în thèse transactions, may hâve 
been, or however much disposed this court be to compel obédience to 
its lawful mandates, it is persuaded that it is without authority in 
this proceeding to draw to it the questions involved, rightfully belong- 
ing to the jurisdiction of the United States Circuit Court for the Dis- 
tricts of Kansas and Colorado. "Thus saith the law" is a perpétuai 
injunction upon the judge, when called upon to exert judicial power, 
which he may not disregard without standing in contempt of his own 
conscience. 

It results that the motions to quash the informations are sustained. 



ALMER V. BRADLEY et al. 
(Circuit Court, N. D. Illinois, E. D. Deeeiuber 18, 1905.) 
No. 26,548. 

1. WiLLS— Deckee oit Probate — Questions Incidentallt Aojudicated. 

An order of a probate court admitting a will to probate is an adjudica- 
tion of its validity as a testamentary instrument and conclusive on ail 
parties before the court, unless appealed froui, as to ail niaterial facts, 
including the place of domicile of the testator, wbere a fiuding of such fact 
Is necessary to support the adjudication. 

[Ed. Note. — For cases in point, see vol. 49, Cent Dig. Wills, §§911-919.] 

Z Same — Manner dp Execution — Illinois Statute. 

Under the statutes of Illinois a will is valid to dispose of personal 
property having its situs in the state, wherever it may hâve been exe- 
cuted, either (1) when executed in accordance with the requirements of 
such statute, or (2) when executed and proved in accordance with the 
laws of the state or country where it was made. 

[Ed. Note. — For cases in point, see vol. 49, Cent. Dig. WIlls, | 185.] 

In Equity. On bill and pleas. 

Francis W. Walker and Albert G. Welch, for complainant. 
Wilson, Moore & Mcllvaine, John J. Herrick, and John P. Wilson, 
for défendants. 

KQHLSAAT, Circuit Judge. Complainant files his bill to hâve 
the personal estate of his late mother, Anna M. Benedict, remaining 
after the payment of debts and costs of administration, declared intes- 
142 F.— 13 
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tate estate, and for an accounting against said Bradley. From the al- 
légations of the bill it appears that Anna M. Benedict departed this- 
life at Paris, France, on February 13, 1896, leaving a last will and 
testament, in which Bradley is named as executor and trustée; that 
afterwards Bradley filed said will in the office of the probate clerk of 
Cook county, 111., together with his verified pétition setting out the 
date of death; that testatrix left a will; that she was "of Chicago," 
Cook county, 111. ; that she left personal estate not exceeding $535,000 
in value "consisting of mortgages, bonds, etc.," and real estate not 
exceeding $75,000 in value; that she left, her surviving, complainant, 
a résident of Chicago, but "now residing in New York City," her only 
heir at law, and that the subscribing witnesses resided in Paris. It 
prays that a dedimus issue, directed to the United States consul or 
vice consul at Paris to take their dépositions, and that the will be ad- 
mitted to probate. It further appears from the record that at the 
same time, March 36, 1896, said Bradley filed a further duly verified 
pétition for a dedimus, in which it is alleged testatrix, "then of the city 
of Chicago," departed this life at said Paris, etc., and proceeding 
substantially as in his first pétition. Thereupon the court set the ap- 
plication for a dedimus down for a day certain, and ordered said 
Bradley to give notice to parties in interest thereof as required by the 
Illinois statute; which notice was duly served on complainant and a 
dedimus issued, under which the évidence of the subscribing witnesses 
was taken by the Vice Consul General of the United States, re- 
siding at Paris, and duly returned into said probate court. Thereafter, 
and on June 39, 1896, the said probate court entered an order finding 
that said will was duly executed and attested according to law, and 
ordered that it be received and recorded as the last will and testament 
of the said Anna M. Benedict. The court further found that the 
allégations of the said pétition of said Bradley were true, and directed 
that he be appointed executor, and thereupon approved his bond as 
such and ordered that letters testamentary issue to him, which was 
donc. Said Bradley then entered upon the performance of his duties 
as such executor, filed an inventory and appraisement, caused notice 
of adjudication to be given, and took possession of ail of said estate. 
It further appears that on January 36, 1897, complainant herein filed 
his bill in the circuit court of said Cook county to contest the will 
of said Anna M. Benedict, in the manner provided by the statute 
of Illinois, in which it is alleged that Anna M. Benedict "late of the city 
of Chicago, now deceased," executed an instrument purporting to be 
her last will, etc., on about February 13, 1896, at Paris, France, and 
died leaving complainant her only heir at law, and charging that she 
was not at the time of testamentary capacity, and was induced 
to make said will through undue influence, and praying that it 
be set aside and declared void. Afterwards, and on July 30, 1897, said 
bill was dismissed, without costs to either party. It further appears 
that on December 30, 1897, complainant herein filed his second bill 
to set aside said will upon the ground of want of testamentary ca- 
pacity on the part of the testatrix and of undue influence; that such 
proceedings were had in said suit in the state court that said will was 
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decreed to be "not the will of said Anna M. Benedict," and tlie same,' 
together with the probate thereof, was declared to be null and void. 
On appeal to the Suprême Court of Illinois, the order of the lower 
court was reversed, and the bill was, on May 23, 1902, dismissed, and 
judgment for costs rendered in the state court against complainant 
herein. Thereafter, on June 13, 1902, the final account of Bradley, as 
executor, was approved, said estate declared settled by said probate 
court, and Bradley discharged. Moneys were paid complainant under 
the terms of the will from time to time, and he was familiar with ail 
the proceedings in the probate court, and made no objection thereto 
until final distribution to Bradley, when complainant seems for the first 
time to hâve made formai objections to the right of Bradley to take the 
Personal estate, and it was by agreement of parties ordered that the 
order approving the final account and discharging Bradley "shall 
be, without préjudice to any claim said Frank T. W. Palmer may bave 
at the date hereof to recover from said Bradley or his successors, by 
proper proceedings, any balance of the personal estate of the said Anna 
M. Benedict deceased that may be in his or their hands at the time of 
the judgment or decree in such proceedings, turned over to him as 
trustée under said will, on the ground that the décèdent, Anna M. 
Benedict, was domiciled in France at the time of her death." 

The bill herein was filed December 3, 1903, and on August 4, 1904, 
an amended bill was filed, more than eight years after the death of 
the testatrix, and after her will was admitted to probate. It pro- 
ceeds upon the theory that Mrs. Benedict was, at the time of her 
death, domiciled in Paris, France, and that in order to make testa- 
mentary disposition of her personal estate, her will must hâve been 
executed and published in accordance with the requirements of the 
French law; that, in fact, it was not so executed and published; that 
it was a valid will for the purpose of disposing of the real estate situ- 
ated in Illinois, and for that reason was entitled to probate ; but that tlie 
Personal estate did not pass thereby, but is intestate estate, and held by 
Bradley as trustée for complainant; and that complainant's rights are 
in no degree prejudiced by any steps which hâve been taken. The 
défendant Bradley files three pleas, which are ordered to stand as the 
pleas of the other défendants, each of which pleas is urged in bar of 
the whole suit. The first plea allèges facts showing the situs of the 
personal estate to be in said Cook county, and sets up the proceedings ci 
the probate court in bar. The second plea sets up complainant's acts 
with regard to the proceedings had in the probate court as constituting 
an estoppel and an élection. The third plea sets up the five year 
statute of limitations as a bar. The matter comes before the court 
upon the bill and pleas, severally duly verified. The allégations of the 
pleas must be deemed admitted for the purposes of this hearing, so far 
as well pleaded. Indeed the questions submitted are matters of law 
rather than fact, and involve primarily the effect of the steps taken 
by the parties hereto, and of the orders of the several courts, as also 
the application of the gênerai statute of limitations. 

As to the said first plea, complainant insists that the will was en- 
titled to be admitted to probate since it was valid as to the real estate. 
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but that the tîtie to the personalty was în no wise affected thereby, and 
that the question whether the will was executed in accordance with 
the law of the testatrix' domicile was not adjudicated. The judgment 
of the probate court was an unlimited judgment, and, so far as the 
court had jurisdiction, the judgment must be deemed final and con- 
clusive upon ail parties legally before the court, unless appealed from, 
as to ail matters material to the issue involved. While the will would 
in any event hâve been entitled to probate, even though ineffectuai to 
pass the personal estate, yet it does, a:s it now stands, dispose of both. 
Clearly what complainant is hère attempting to do is to attack the con- 
clusiveness of the order of probate collaterally in respect to a material 
fact therein decided. The court had jurisdiction of the parties and the 
subject-matter. If its décision was erroneous, it should hâve been as- 
sailed in the manner provided by law in such case. It is unavailing to 
say that the bill does not attack the decree of probate, but seeks only to 
reach property which was not affected by it. The personal estate was 
affected by the order as it stands, and before the court can give the 
relief asked for, it must ascertain and déclare that the order was wrong 
as to a material fact, thus, at this late day, attacking its validity collater- 
ally. This cannot be done in the absence of fraud, or some disability 
whereby complainant might legally be relieved from the binding force 
of the order of probate. The bill makes no such case. The validity of 
the will as a whole was before the court, and everything essential to 
its probate as an instrument dealing with the whole estate was ad- 
judicated, and the rights of the parties interested in the will were 
thereby fixed. This proceeding, if successful, will divest those rights. 
On the face of the probate court record, it was necessary in order 
to take jurisdiction, that the court should find that testatrix' domicile 
for testamentary purposes was in the county of Cook aforesaid. The 
allégations of the pétition were in the form usually employed in such 
case, to wit, that: 

"On the 12th day of February, A. D. 3806, Anna M. Benedict of Chicago In 
sijJd Cook county, departed this life at Paris, France, leaving a last will and 
testament, duly signed and attested, as your laetitioner believes, which he now 
présents to your honor for probate." 

There was no attempt to set out any of the statutory conditions 
necessary to give the court jurisdiction where testatrix' place of rési- 
dence for such purpose was outside the county of Cook, or where the 
will is made, executed, and published outside the state as set out in 
section 10 of the Illinois statute on wills. Hurd's Rev. St. 1903, c. 
148. The whole proceedings come squarely within section 2 of the 
Illinois statute of wills. The court proceeded upon the theory that 
testatrix' résidence for testamentary purposes was in Cook county. 
The pétition was verified, and, while there was no statute requiring 
such a pétition, the court must in some way hâve been advised of the 
facts necessary to establish its jurisdiction, and an affidavit might hâve 
been accepted by the court as évidence of such facts. This is held in 
Bolton V. Schriever, 135 N. Y. 65, 51 N. E. 1001, 18 L. R. A. 242 ; 
Bumstead v. Read, 31 Barb. 6G1 ; Van Matre v. Sankey, 148 111. 536, 
36 N. E. 628, 33 E. R. A. 665, 39 Am. St. Rep. 196 ; Record v. Howard, 
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58 Me. 225; Abel v. Love, 17 Cal. 234; Bostwick v. Skinner, 80 111. 
147. In the last-named case the court says: 

"Upon their face they [the proceedlngs in the eounty court] show that the 
court had jurisdiction, and unless it is now compétent to raise an issue of fact 
to test their verity, they are conclusive. * * * It is perfectly consistent 
for us to hoid that the record of the eounty court is conciusive on the ques- 
tion of the domicile of the deceased when questioned collaterally." 

The statement of the will, viz., "The last will and testament of 
Anna M. Benedict of the City of Chicago in the eounty of Cook and 
State of Illinois," was of itself proper évidence upon the question of 
domicile. Ward v. Oxford, 8 Pick. 476, where it is said: 

"The désignation of his [decedent's] résidence in a solemn instrument such 
as a deed or wil) is in the nature of a fact rather than a déclaration." So, 
also, Gruger v. Phelps (Sup.) 47 N. T. Supp. 61. 

Undoubtedly the order of the court admitting the will to probate was 
an adjudication of its validity as a testamentary instrument and bind- 
ing, until appealed frora as to ail parties before the court, as to ail 
material allégations, including the place of domicile of testatrix. Wikl 
V. Sweeney, 84 111. 213; Transportation Co. v. Gill, 111 111. 541; 
Bowen v. Allen, 113 111. 53, 55 Am. Rep. 398 ; In re Storey, 120 111. 
244, 11 N. E. 209; Luther v. Luther, 122 111. 558, 13 N. E. 166; 
Wheeler v. Wheeler, 134 111. 522, 25 N. E. 588, 10 L. R. A. 613 ; Jele 
v. Lemberger, 163 111. 338. 45 N. E. 279; Keister v. Keister, 178 111. 
103, 53 N. E. 946; Chicago, T. & T. Co. v. Brown, 183 111. 42, 55 N. 
E. 632, 47 L. R. A. 798 ; Mémorial Home v. Price, 195 111. 279, 62 N. 
E. 872; Corrigan v. Jones, 14 Colo. 311, 23 Pac. 913; Stanley v. Safe 
Deposit Co., 87 Md. 450, 40 Atl. 53 ; Post v. Mason, 91 N. Y. 539, 43 
Am. Rep. 689. 

But, were the law otherwise, it would not be a strained déduction 
from a comparison of sections 2 and 9 of the Illinois statute of wills 
to hold that a will of personal estate, having its situs in Illinois, if 
executed in another state or country, should be valid whatever the 
domicile of the testator either (1) if executed in accordance with the 
requirements of section 2, or (2) if executed and proved in accordance 
with the laws of the other state or country. By section 2, in terms, 
ail wills are made valid if executed and attested in accordance with 
the requirements of that section. Section 9 provides that ail wills 
disposing of estâtes within the state, executed in another state or 
country shall be valid if executed and proven in accordance with the 
laws of such state or country, when properly authenticated. Section 2 
is the only clause of the statute of Illinois under which any original 
will may be probated. Section 9 applies to properly authenticated 
records of wills and the probate proceedings admitting them to record 
in foreign states. Sections 10 and 11 relate to the place in which 
wills made out of the state and of persons without a known address, 
may be probated. In other respects they conform to the requirements 
of section 2. To hold otherwise would be équivalent to saying 
that a will made out of the state and disposing of personal estate only, 
could not be probated in this state. The statute makes no distinction 
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between testators whether domiciled hère or abroad. It speaks only 
of wills made outside the state. It nowhere authorizes the courts of 
this State to admit an original will to record upon proof that it was 
executed and published according to the laws of a foreign state or 
country. It requires that the judicial proceedings of a foreign court, 
based upon the laws of that country, shall hâve, when properly attested, 
full credence. Clearly, every original will, by whomsoever and whereso- 
ever made, might be probated in accordance with section 2. What- 
ever title or right to the personal estate by way of descent complainant 
bas, he acquired through the opération of the Illinois statute. It is 
not a natural right. He takes it subject to ail the conditions imposed 
by the statute, and cannot be heard to assert it in défiance of the statute. 
The same question is discussed in Re McMulkin, 5 Dem. Sur. 295; 
Jaques v. Horton, 76 Ala. 238 ; In re Clayson's Estate, 26 Wash. 253, 
66 Pac. 410, where it is held that instruments purporting to be wills 
executed' in conformity with the laws of the several states where the 
décision was made, would be entitled to record there, no matter where 
executed. 

Under the Illinois statute, the personal estate situated in the state 
vests in an executor upon his qualification as such. That was the 
case hère. Bradley had an unqualified title thereto, as executor, fully 
acquiesced in by complainant. This is not a suit in which it is sought to 
reach the probate proceedings hère as ancillary to some foreign pro- 
bate. It seeks to déclare the title vested in Bradley under the Illinois 
statute absolutely void. The property in question was within the 
jurisdiction of the court, and the court was vested with power by 
statute to act in just that case and in just that manner. By the terms 
of the will, Bradley held the same for the purposes therein set out. 

Complainant claims that under the laws of Illinois in référence to 
the probate of wills he would not hâve been heard to oppose the 
probate of his mother's will, upon the ground that it was ineffectuai 
to dispose of the personal estate ; that inasmuch as the will was com- 
pétent for the transmission of real estate, that fact alone would hâve 
been a conclusive answer to any such contention on his part in the 
probate court, and that therefore he had no opportunity to assert 
his claim. On the other hand, défendants answer that it was quite 
within the power of a probate court to protect his rights if he had 
any, citing 23 Am. & Eng. Enc. of Law, 139, where it is said : 

"It Is very clear that an instrument may poasess ail the requisites of a 
valid wlU as to some of Its provisions, whlle other portions of it niay not be 
the testamentary act of the testator or may for some reason be ineffectuai as 
to a part of the property. Therefore slnce it is the province of the court in a 
probate proceeding to détermine whether or not the instrument propounded is 
the will of the alleged testator, it Is obvious on principie and weli settled by 
authoiùty that the court may flnd that a part only of the instrument is the 
testator's will, or that it Is operative as to a part only of the property whlch it 
assumes to dispose of, and may admit It to probate as to such part and reject 
the balance, or may limlt the probate as to such property as the will is ef- 
fectuai to pass. • * * A will may be sufflcient as to some but not ail of 
the property whlch It assumes to pass. This condition occurs in the case of 
a will whlch Is void as to devises of realty, but good as to legaeies of person- 
alty. In such cases probate will be limited to the property as to which the 
will is sufflcient" 
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They also cîte 1 Williams on Executors (7th Am. Ed.) 454; Dicey 
on Conflict of Laws, 316, note 2; 1 Woerner, Am. Law of Adminis- 
tration, 484 : Wolf V. Bollinger, 62 111. 368 ; Shaw v. Camp, 163 111. 144, 
45 N. E. 211, 36 L. R. A. 112; Lyons v. Campbell, 88 Ala. 462, 7 
South. 250 ; Banks v. Sherrod, 52 Ala. 267 ; Deane v. Littlefield, 1 Pick. 
239; Heath v. Withington, 6 Cush. 497; Ryno's Ex'r v. Ryno's 
Adm'r, 27 N. J. Eq. 522 ; Burger v. Hill, 1 Bradf . Sur. 360 ; HiU v. 
Burger, 10 How. Prac. 264; Ward v. Glenn, 9 Rich. Law (S. C.) 
127 ; Poplin v. Hawke, 8 N. H. 124; Judson v. Lake, 3 Day, 318 ; Har- 
rison's Appeal, 48 Conn. 202; Devecmon v. Devecmon, 43 Md. 335. 

In Wolf V. Bollinger, supra, the Suprême Court of Illinois says: 

"The power to try and détermine whether the writing prodnced be the will 
of thii testator or not, ineludes the power to adjudge upon the validity of any 
part of the instrument as well as the whole." 

In Hunt V. Mootrie, 3 Bradf. Sur. 322, the court held a will good as 
to the Personal estate and insufficient as to real estate. In Re Welsh, 
1 Redf. Sur. 239, that part of the will found to be the resuit of undue 
influence was rejected, and the will established as to the rest. In this 
case the vitiating act entered into the exécution of the will. Burger v. 
Hill, supra, and cases therein cited are to the same efïect. 

Undoubtedly in a proper proceeding a court of equity would hâve 
had ample jurisdiction to qualify the. order of probate, and the inter- 
position of the court complainant twice invoked, without adverting 
to the alleged defect in the exécution of the will. Chancellor Walworth 
decided (In re Stewart, 11 Paige, 398) that a will under the cir- 
cumstances of that case could be admitted to probate as to the per- 
sonalty, and held bad as to real estate. In the case of Post v. Ma- 
son, 91 N. Y. 539, 43 Am. Rep. 689, the court held that, not having 
raised the charge of fraud as to a part of the will, as might hâve been 
donc, complainants could not raise it in a gênerai chancery proceeding. 

Numerous other authorities might be cited upon this proposition. 
I do not, however, deem a détermination of it or of the other points not 
herein touched on essential at this time. 

The bill is dismi&sed for want of equity. 



UNITED STATES v. BEER. 

(Circuit Court, S. D. New Yorli. Noveœber 3, 1905.) 

No. 4,014. 

CUSTOMS DUTIES — ^APPRAISEMENT EXAMINATION Or MEECHANDISE. 

An Importer received two iots of the same Iflnd of merchandise within 
a few months. The first, being advanced in value by the appraiser, was 
the subject of reappraisement on appeal by the importer, which resulted 
in the afflrmance of the advance, and further reappraisement was waived 
by the Importer. The appraiser also advanced the value of the later 
shipment, without any examination of the merchandise itself or of sam- 
ples thereof, though he dld duly examine at least one package in ten of 
the invoice, as required by section 2614, Rev. St. [U. S. Comp. St 1901, p. 
1804]. Held, that this appraisement was void. 
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On Application for Review of a Décision of the Board of United 
States^ General Appraisers. 

For décision below, see G. A. 6,035 (T. D. 26,354), which reversed 
the assessnaent of duty by the collector of customs at the port of New 
York on part of an importation by Henry S. Béer. 

The facts of the case and the nature of the controversy appear 
from the opinions of the Board of General Appraisers, which are as 
follows: 

HAY, General Appraiser. The facts in this case are as follows : The Im- 
porter, who is the protestant, brought Into the port of New York a large in- 
voice of lace goods from St. Gall, Switzerland. The invoice is voluminous 
and embraces many différent varieties of goods. Fifteen cases in ail are 
stated upon this invoice. Of this number flve were taken to the public stores 
and examined. Case No. 2.398, which contained curtains, was not taken to 
public stores, and its contents not examined by the appraiser. The entered 
value of thèse curtains was advnnced by tliat olTicer. The testiraony shows, 
and this Is corroborated by the invoice description, that the goods iu this case 
differed materially from those contained in tlie cases that were sent to public 
stores and examined, as none of the examined cases contained curtains. 

The protestant claims that the action of the appraiser in advancing the 
value of thèse goods was erroneous and vold, for tlie reason that he did not 
hâve them before htm and was in no position to place upon them a value 
other or différent from that at which they were entered ; tbat for this reason 
the assessment of duty was upon a wrong value; and asks that the entry be 
reliquidated In so far as this case of goods Is concerned, and duty assessed on 
the entered value. 

The question presented Is one properly raised by protest. If the local ap- 
praiser proceeded upon a wrong principle or contrary to law in ascertaining 
the market value of Imported merchandise, his action in this respect is re- 
viewable upon protest. Passavant & Co.'s Case, G. A. 4,074 (T. D. 18,949), and 
Bisenbach Bros. & Co.'s Case. G. A. 5.090 (T. D. 23,.558). 

There is a clear line of démarcation between the action of the local ap- 
praiser and the action of a General Appraiser and the function which each 
performs in passing upon the value of imported merchandise. In Curnen & 
Stiuers Case, G. A. .5,720 (T. D. 25,423), this board lield that, where a General 
Appraiser, In passing upon the value of imported merchandise, upon ap- 
peal from the action of a local appraiser, had before him one package in every 
ten, the requirements of the law were satisfied and that his action was valid, 
even though the goods In thèse packages were not représentative of those in 
the other packages stated on the invoice; and that. If it was necessary, in 
order that he might fix a correct value upon the merchandise, that he should 
view every or any particular item thereof, it was incumbent upon the party 
asking for the review of the local appraiser's action to produce that Item be- 
fore him, upon the principle of law that is unlversal in every judicial or quasi- 
judieial tribunal in England and the United States, that the onus probandi 
is on him who sets the machinery of law in motion on his own behalf. In an 
appeal b.y an importer from the value placed upon his goods by the local ap- 
praiser, the onus of showing that the value Is incorrect is upon him, and It 
was held that it was for him, therefore, if he believed the samples examined 
by the General Appraiser were not représentative of the whole, to produce 
before that ofEcer such samples as he deemed necessary to establish his casa 
This rule, however, does not apply to the action of a local appraiser. He does 
not act as a reviewing offlcer. The Invoice is not before him upon appeal 
from the action of any other officer, nor Is It brought before him by the vol- 
untary act of the importer. It is his duty under the law to examine and pass 
upon the value of ail imported merchandise. It Is his duty by ail reasonable 
ways and means in his power to ascertain, estimate, and appraise the actual 
market value and whoiesale price of the merchandise at the time of ex- 
portation to the United States. It will not be presumed that he did this bj 
u mère examination of an Invoice. Section 2C14, Rev. St. (U. S. Comp. St 
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1901, p. 1804), and section 10, Aet June 10, 1890, c. 407, 26 Stat. 136 (TT. S, 
Oomp. St 1901, p. 1922). 

Tlie merchanrtise aboiit which this dispute arises was curtains, and the tes- 
timony shows that there were no curtains in the cases examined by tbe ap- 
pi-alser, hence he advanced tlie value of the curtains in question without see- 
iiifî tliem. 'J'Iiis action caiinot he jn^tifjed by any rule of law \vlth which we 
are familiar. It was tbe appraiser's duty to ascertain whether or not the 
goods were entered at the correct value. To détermine this it is liis duty to 
examine them. His duty in this respect diil'ers from that of a General Ap- 
praiser, in that, when a General Appraiser is called upon to pass upon tlie 
value of imported merchandise, it is upon appeal from the action of a local 
appraiser, tîiken either by the government or the importer. An issue of fact 
is thereby fairly joined. The presumption of law is always in favor of the 
correetness of the action of a public officer. The party appealins, therefore, 
assumes the burden of éstablishing a value différent from that found by the 
local appraiser, and the onus of presenting every material fact tending to 
show this is upon him. It logically foUows that, if he fails in this, the action 
of the General Appraiser in affirming the value found by the local appraiser 
is valid, whether he examined tlie merchandise or not. The General Ap- 
praiser's duties in this respect are entirely judicial ; the local appraiser's are 
not. It is the duty of the latter officer to ascertain and report the value of ail 
imported merchandise, not because any one challenges the entered value, but 
because it is made his duty by law. 

It was the duty of the appraiser, when he saw from the invoice, as he 
readily could, that the merchandise in case No. 2,398 was not represented by 
that contained in the cases brought to the public stores, to call for a sample 
of this merchandise. He had a perfect right to ask that this case be sent to 
the public stores; and, if it had already been delivered to the importer, he 
should bave, before acting, made a demand upon the importer for a sample of 
the same. 

We eonelude that, in ascertaining, estimating, and appraising the actual 
market value and wholesale priée of tbe merchandise in question, the ap- 
praiser "proceeded upon a wrong prineiple, contrary to law," and that his 
act in advancing the entered value was void. Tbe protest is sustained, and 
the collector is directed to reliquidate the entry, assessing duty upon the en- 
tered value of the curtains contained in case No. 2,398. 

SOMERVILLE, General Appraiser. I eoncur in tbe conclusion reaehed in 
this case by my colleagues. The subject of the examination of merchandise un- 
der appraisement is diseussed at some length in the décision of the Circuit 
Court for the Southern District of New York, rendered by Judge Platt, in the 
case of Curnen v. U. S. (0. C.) 136 Fed. 807, which modifled the view expressed 
by the majorlty of the board in Curnen's Case, G. A. 5,720 (T. D. 25,423). 

The duty of local appraisers to examine and inspect mercliaudise under ap- 
praisement is made peremptory by section 2614 of tlie United States Revised 
Statutes ru. S. Comp. St. 1901, p. 1804], which yet remains in force so far as 
thèse officiais are concerned. 

In the Circuit Court, on proceedings for the admission of further 
évidence, a stipulation was made in Heu of the examination of wit- 
nesses, the pertinent portion of which reads as follows: 

"It is admitted by counsel for the importer herein that on the 2Cth of 
January, and the llth of February, the importer made importations of sim- 
ilar goods ; that on tbe importation of January 26, 1904, there were In one of 
the cases goods designated by the pattern nunibers 4,060 and 4,061 ; that the 
goods designated by such pattern nuinbers 4,060 and 4,061, in tbe importation 
of January, were identical with the goods represented by those same pattern 
numbers in the importation of July, now under considération ; that in the im- 
portation of January the appraiser advanced the value of thèse two numbers, 
4,060 and 4,061 ; that the importer called for a reappraisenient, and that the 
reappraisement resulted in an afîirmance of the action of the local appraiser; 
and that a further reappraisement was walved." 
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Henry A. Wise, Asst. U. S. Atty. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
importers. 

HAZEL, District Judge. Décision affirmed, on the opinions of the 
Board of General Appraisers. 



UNITED STATES v. PARK & TILFORD. 

(Circuit Court, a D. New York. December 29, 1905.) 

No. 4,075. 

CusTOMS Dûmes — Unusual Coveeinqs — Cumulative Dtjtt. 

In construing tlie provision in Customs Administrative Act June 10, 
1890, c. 407, §19, 26 Stat. 139 [U. S. Oomp. St. 1901, p. 1924], tliat the 
dutiabie value of goods subject to an ad valorem rate of duty shall inelude 
"the value of ail * • * coverings of any kind," and that on unusual 
coverings "additional duty shaii be levied * • * at the rate to which 
the same would be subjected if separately imported," held, that this 
does not contemplate the imposition of cumulative duties, and that. if 
the coverings are unusual, they are subject only to the latter provision, 
and thelr value sbould not be Included in the dutiabie value of thelr 
contents in addition. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below, which Is reported as G. A. 6111 (T. D. 26,608), re- 
versed the assessment of duty by the collector of customs at the port of New 
York. The case involves the construction of Customs Administrative Act 
June 10, 1890, c. 407, §19, 26 Stat. 139 [U. S. Comp. St 1901, p. 1924], the 
pertinent part of which reads as follows: 

"Sec. 19. That whenever Imported merchandise is subject to an ad valorem 
rate of duty, * * * the duty shall be assessed upon the actual market 
value or Wholesale price of such merchandise • * • including the value of 
ail cartons, cases, crates, boxes, sacks, and coverings of any kind, * * • 
and if there be used for coverlng or holding imported merchandise, whether 
dutiabie or free, any unusual article or form deslgned for use otherwise than 
in the bona flde transportation of such merchandise to the United States, addi- 
tional duty shall be levied and collected upon such material or article at the 
rate to which the same would be subject if separately imported." 

The opinions flled by the board read as follows : 

"HAY, General Appraiser. Thèse cases ralse the question of the govern- 
ment's right to assess cumulative duty under section 19 of the customs ad- 
ministrative act of June 10, 1890, upon unusual coverings In which imported 
merchandise is packed and shipped. The articles in question are boxes or 
cabinets containing clgars. The value of thèse cabinets was added to the 
value of the cigars by the appraiser, and upon this total value the proper 
duty upon clgars was assessed, and in addition thereto a duty of 35 per cent, 
ad valorem (the proper duty upon manufactures of wood) was assessed upon 
the cabinets. The importers, in their protests, admit the cabinets to be 
unusual coverings, but insist that they should only be assessed at 35 per cent. 
ad valorem, the same duty which they would bear If imported empty, separate 
and ap^rt from the cigars, and that they should not be required to pay duty 
upon them as a part of the value of the cigars. 

"The question thus presented is a difficult one, not only because section 19, 
literally construed, produces a condition répugnant to falr deallng in the 
administration of customs laws, but because such construction is in conflict 



TTNITED STATES V. PABK A TILFORD. 203 

wlth the report of the commlttee of Congress In presentlng to the House of 
Représentatives the bill whlch, upon its enactment by Congress, beeame 
this act; and our task Is not lightened by the faet that there are irreconcil- 
able décisions of the board upon thls subject In the absence of express 
législation ail merchandise is entitled to free admission to our ports. In 
the wise exercise of its power Congress bas from time to time plaeed a 
duty upon various enumerated articles of imported merchandise, in order 
to provide revenue for the government and to encourage the industries of 
the United States. From the formation of the government it bas been the 
policy of Congress to se frame thèse laws as to render them tbe least pos- 
sible burden to the citizen and uniform in their administration. It is true 
that from time to time we find in the various tarife laws provisions by 
which certain articles are made to bear cumulative duties. This, hovi^ever, 
is the exception, and unless explicit language to that effect Is used it will 
not be presumed that Congress so intended. U. S. v. Dickson, 73 Fed. 195, 
19 C. C. A. 428. 

"It is frequently difBcult, by applying the ordinary raies that govern the 
construction of sentences, to détermine the exact meaning of paragraphs of 
the tariff law. In section 19 it is first provided that the value of imported 
merchandise upon vs?hich duty is required to be assessed shall include the value 
of ail cartons, cases, crates, boxes, sacks, and coverings of ail kinds, which 
are the usual coverings knowu to the trade and customarily used for covering 
and transportîng such goods. It is then declared that when there is used for 
covering or holding imported merchandise any unusual article or form, de- 
signed for use otherwise than the bona flde transportation of such merchan- 
dise, additîonal duty shall be levied and collected upon this covering at the 
rate to which the same would be subject if separately imported. Viewing 
this question without other liglit than the language used in tbe act, the con- 
struction plaeed upon the same by tbe board in Arnold & Company's Case, G. 
A. 4,926 (T. D. 23,050), would seem to be a fair and reasonable one. View- 
ing it, however, in the light of the similar provision In the former tariff laws, 
and the report of the committee on ways and means when submitting tbe act 
of June 10, 1890, to the House of Représentatives, we think a différent con- 
clusion must be reached, and one more in harmony with a fair and equal 
administration of the customs laws. Under Act March 3, 1883, e. 121, 22 Stat. 
488 [U. S. Comp. St. 1901, p. 2247], which was in force up to the enactment 
of the law now under considération, packages, sacks, crates, and boxes. In 
which imported merchandise was packed, were not estimated as part of the 
value of such merchandise, but it was provided that 'if any packages, sacks, 
crates, boxes, coverings of any kind shall be of any material or form designed 
to évade duties thereon, or designed for use otherwise than in the bona flde 
transportation of goods to the United States, the same shall be subject to a 
duty of one hundred per centum ad valorem upon the actual value of the 
same.' 

"The reason Is given In the very paragraph itself for the higb duty upon 
unusual coverings. It is intended as a penalty for an attempt to évade duties ; 
but in section 19, which we now hâve under considération, the words 'of any 
material or form designed to évade duties thereon' were omitted, and In- 
stead of the excessive duty of 100 per cent, ad valorem, which of itself In- 
dicates that it is of a pénal nature, unusual coverings are to pay duty at 
the same rate to which tbey would be subject if separately imported. In 
reporting the bill to the House of Représentatives, the ways and means com- 
mittee in its report used the following language relative to the provision hère 
under considération : 'It omits also the pénal duty of 100 per cent In cer- 
tain cases prescribed by section 7 of the act of 1883. In lieu thereof it sub- 
jects unusual coverings containing free goods or goods subject to a spécifie 
duty to the duty only to which such coverings would be liable if separately im- 
ported.' From this lauguage it seems to us. In tbe light of the préviens state 
of tbe law, that at least it was the intention of the committee that framed 
section 19 that unusual coverings should be subject to no other duty than 
that which would be imposed upon them if imported separate and apart from 
tbe merchandise which tbey contain. This is in consonance with fair ad- 
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ministratlon and was the vlew taken by the board Jn Alessi's Case, G. A. 
5,405 (T. D. 24,622). 

"We thlnk, therefore, that section 19, when read In the light of previous 
législation on the same subject and the report of the ways and means 
committee of the House of Eepresentatives, contemplâtes that the value 
of unusual coverings should not be added to the per se value of the mer- 
chandise, as ordinary cartons and crates are, but that such unusual coverings 
should be assessed separately and duty collected thereon at the rate they 
would bear if not used to contain the merchandise. Arnold & Company's Case, 
G. A.. 4,926 (T. D. 23,056), Is therefore overruled. The protests are sus- 
tained, and the collecter is directed to reliquidate the entries accordiugly." 

"SOMERVILiLE, General Appraiser. The question presented in thèse 
cases is precisely analog'ous to that passed on by this board in Re Alessi, G. 
A. 5,405 (T. D. 24,622). In that case a new leather trunk had been imported 
eontaining silk merchandise. The collecter, in liquidating the entry, included 
the value of the trunk as part of the market value of the merchandise, 
and in addition to this also assessed a duty of 35 per cent, ad valorem on the 
trunk, under paragraph 450 of the présent tariff act of 1897, on the ground 
that it was an unusual covering for such merchandise. It was held that the 
trunk in question, bein-^ an unusual covering for such merchandise, vpas sub- 
ject to no other duty than that provided in paragraph 450 of the tariff act of 
1897 for manufactures of leather, just as if it were separately imported, and 
that the value of unusual coverings should not be included in the dutiable 
value of the merchandise contained therein. In my opinion, this view of the 
law is unquestionable, and its solution présents no great difficulties. The 
whole case rests upon the proper construction of section 19 of the customs ad- 
ministrative act of June 10, 1890. The rule is that a statute must be so con- 
strued, if possible, as to give some effect to every clause, and not to place one 
portion in antagonism to another; and a construction virhich leaves to a 
sentence or clause of the statute no fleld of opération should be avoided, if any 
other reasonable construction of the language eau be given. For the reasons 
stated by the writer of this opinion in said décision of the board, I concur 
in the conclusion that the protests should be sustained, and that the value of 
the unusual coverings in thèse cases should not be included In the dutiable 
value of the merchandise under the provisions of section 19 of the customs 
iidministrative act of June 10, 1890. 

"In the case of Arnold & Co., G. A. 4,926 (T. D. 23,056), referred to by my 
colleague, the coverings there under considération were held to be the usvial 
and ordinary coverings of the merchandise, and were assessed for duty at the 
rate applicable to their contents. There was a mère dictum in the opinion, 
which would seem to be contrary to the views expressed in this opinion; 
but the décision was not predicated on this proposition, and It would therefore 
seem to be unnecessary to overrule it, but only to disapprove of the dictum. 
The coverings in question having been held to be the usual coverings, it 
was entirely aside from the issues involved to go further and décide how they 
would bave been dutiable in the event they had been held to be unusual 
coverings." 

Henry A. Wise, Asst. U. S. Atty. 
Edward Hartley, for importers. 

HAZEL, District Judge. I concur in the décision of the Board of 
General Appraisers. So ordered. 
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In re FISHBR. 
(District Court, W. D. Virginia. November 1, 1905.) 

1. Banketjptct — Exemptions — Time foe Claiming. 

ïlie provision of Banlir. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 
[U. S. Comp. St. 1901, p. 3451], tbat tbe trustée sliall be vested with tbe 
title of the banlîrupt to certain property as of the date of adjudication, 
"except in so far as it is to property wtiicli is exempt," does not show 
an intent tbat the claim of exemption must hâve been made prior to ad- 
judication, and such claim may be allowed, if perfected thereafter with- 
in the time allowed by the state law. 

2. SAME — AMENDMiZNT OF SCHEDTJLES. 

Bankr. Act July 1, 1898, c. 541, § 7 (8), 30 Stat. 548 [U. S. Comp. St. 
1901, p. 3425], providing for the flling of schedules and their contents, 
is directory, and, talien in connection with the express right of allowing 
amendments given by section 39 (2) (30 Stat. 555 [U. S. Comp. St. 1901, 
p. 3436]), and Gen. Order No. xi (89 Fed. vii, 32 C. C. A. xiv), does 
not preclude the court in its discrétion from allowing claims of exemp- 
tion to be made by ameudment after the original schedule bas been filed. 

3. SAME HOMESTEAD EXEMPTION — VIRGINIA StATUTE. 

Under Code Va. 1004, § 36-42, by wbich a homestead deed is effectuai 
so far as the question of time is concerned, if recorded before the prop- 
erty "is subjected by sale or otherwise under judgment, decree, order, exé- 
cution or other légal process," a claim to a homestead exemption may be 
allowed to a banlîrupt, although not made in the original schedules, and 
althougb a homestead deed was made and recorded after the filing of 
such schedules, but before any action had been taken by the trustée for a 
sale of the property. 

In Banlcruptcy. On review of décision of référée. 

J. H. Cutchin. for banlîrupt. 

Hunt & Staples and J. E. Gish, for creditors. 

McDOWELL, District Judge. On October 27, 1905, this case was 
presented on pétition for review of the ruling of the référée of July 1, 
1905, wherein is denied the bankrupt's claim of liomestead exemption to 
an interest of some $600 in certain real estate. The banlcrupt, who is a 
widow and head of a family of infant children, filed her voluntary péti- 
tion in banlcruptcy December 28, 1904, and was adjudicated on the 30tli 
of that month. In her schedules is a claim of exemptions, more than 
$600, less than the $2,000, allowed by law ; but the interest in real estate 
hère in contention is not mentioned in that schedule. It appears that in 
1902 the husband of the bankrupt was killed in a railroad accident, and 
the damages awarded for his death were adjudged, under the state law, 
partly to the widow and partly to her infant children. In that year the 
widow, as guardian of her children, invested their money, and also $600 
of her own money, in certain real estate. The deed to the property was 
taken to the bankrupt as guardian. At the first meeting of the creditors 
of the bankrupt, held on January 16, 1905, the facts as to this transac- 
tion were in part developed, and from what then transpired the counsel 
for the bankrupt came to believe that the creditors would seek to subject 
this interest in the real estate as an asset. Whether or not the $600 was 
intended as a gift to the children does not clearly appear. At any rate, 
in order to be on the safe side, the bankrupt on the 16th of Januarj 



206 142 FBDBBAL ^BPORTBB. 

asked, and was granted, leave to file amended schedules. On the 18th of 
January, 1905, the bankrupt executed and had duly recorded a deed of 
homestead, in which she claimed as exempt this interest in the real estate. 
On the same day amended schedules were filed in which the said interest 
was for the first time scheduled as an asset of the bankrupt, and in 
which, aiso, the said interest was claimed as a homestead exemption. 
No attempt by the trustée to sell the said real estate has yet been made, 
nor has a sale so far even been advertised. 

The sole question raised by the pétition for review is as to the pro- 
priety of allowing the daim of homestead as to this interest in the real 
estate mentioned, and the ground of objection to allowing it is delay in 
perfecting the claim under the state law and in claiming the exemption 
in the bankruptcy proceeding. The facts in the case do not justify the 
contention that the bankrupt has been guilty of any fraudulent intent, 
even if this were of importance in this connection. So far as can be 
learned from this record, the interest in the real estate mentioned may 
not be an asset of the bankrupt estate at ail, and may in fact be the prop- 
erty of the infant children. However, I shall consider the question on 
the supposition that the interest in question is a part of the bankrupt's 
estate. Under the state law the homestead deed, if recorded before the 
property "is subjected by sale or otherwise under judgment, decree, or- 
der, exécution, or other légal process," is effectuai, so far as the question 
of time is concerned. Code Va. 1904, § 3642. The argument of coun- 
sel for the trustée is based on the language of section 70a of the bank- 
rupt act (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. Rep. 
1901, p. 3451J), to the effect that the trustée shall be vested by opéra- 
tion of law with the title of the bankrupt, as of the date of the adjudi- 
cation, of certain property, except in so far as it is to property which "is 
exempt." The contention is that this language shows an intent that 
property sUbject to claim of exemption passes to the trustée, unless it 
is exempt at the date of adjudication. The language above quoted does 
not necessarily show such intent. Section 70 does not deal with the 
time or manner of claiming exemptions. Had the intent contended for 
existed, the language wouldmore properlyhave been, "except as to prop- 
erty which has been duly claimed and is exempt." And in cases of in- 
voluntary bankruptcy the first opportunity that the bankrupt regularly 
has to claim his exemptions in the bankruptcy proceeding is in the sched- 
ules, which— section 7, cl. 8 (30 Stat. 548 [U. S .Comp. St. 1901, p. 
3425]) — need not be filed until 10 days or more after adjudication. It 
necessarily follows that section 70a, which relates to involuntary as well 
as to voluntary cases, does not show an intent that the claim of exemp- 
tion must hâve been made prior to adjudication. 

The most important clause in the bankrupt act touching the allow- 
ance of exemptions is section 6, 30 Stat. 548 [U. S. Comp. St. 1901, p. 
3424] : 

"This act shall not affect the allowance to bankrupts of the exemptions 
which are preserlbed by the state laws. * » * " 

In Steele v. Buel, 104 Fed. 968, 44 C. C. A. 287, it is said that this 
section "pervades the whole act, and is to be read into every other sec- 
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tion and provision of the act." In Smalley v. Langenour, 196 U, S. 93, 

97, 25 Sup. Ct. 216, 49 L. Ed. 400, it is said: 

"The rights of a bankrupt to property as exempt are those given hlm by tlie 
State statutes, and, if such exempt property Is net subject to levy and sale 
under those statutes, then it can net be made to respond under the act of Con- 

gress." 

In so far as the stric-y regular time and manner of asserting in the 
bankruptcy court the daim of exemption is concerned, section 7, cl. 8, is 
the guide. But I regard this as directory, and, taken in connection witli 
the express right of allowing amendments (Act July 1, 1898, c. 541, § 
39, 30 Stat. 555 [U. S. Comp. St. 1901, p. 3436] ; Gen. Order xi [89 
Fed. vii, 32 C. C. A. xiv ] ) , there is clearly some discrétion in the bank- 
ruptcy courts to allow claims of exemption to be made after the original 
schedules hâve been fîled. The very slight delay in filing the homestead 
deed and the amended schedules, in the case at bar, is satisfactorily ex- 
plained, and no good reason occurs to me for denying the claim of home- 
steadin question. The mère qualification of the trustée didnot"subject" 
the property "under légal process." The right to efifectually record the 
homestead deed, so far as the state law is concerned, undoubtedly existed 
at the time the deed was recorded. The action of the référée in granting 
the bankrupt leave to file amended schedules was proper, and is affirmed. 
Nothing in this case brings it within the ruling in Moran v. King, 111 
Fed. 730, 49 C. C. A. 578. 

In a laudable effort to follow the supposed ■^ews of this court the 
référée has, it appears, been misled by the opinion in Re Garner (D. C.) 
115 Fed. 200. By that opinion nothing more was intended than was 
expressed. The state law makes the exécution and filing for record of 
a homestead deed a condition précèdent to the right to such exemption. 
In that case no such deed had been executed, and the only claim of home- 
stead was that made in the bankruptcy schedules. No subséquent op- 
portunity to comply with the state law was allowed, under the décision 
of the Circuit Court of Appeals of this circuit in Moran v. King, 111 
Fed. 730, 49 C. C. A. 578. The opinion in the Garner Case does not 
bear on the question raised hère. In this opinion, also, I am dealing 
only with the questions raised by the facts of this case. No opinion is 
expressed concerning cases such as Re Wunder (D. C.) 133 Fed. 821, 
where it is said that the claim of exemption must be made long enough 
before sale by the trustée to prevent a postponement thereof. 

The order to be entered will reverse the ruling of July 1, 1905, and 
remand the case for proceedings consistent with this opinion. 
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HOSTBTTER CO. v. GALLAGHER STORES. 

(Circuit Court, S. D. New York. November 2, 1905.) 

No. 8,786. 

1. Evidence — Opinion Evidence — Competency of Witnesses — Effect of Evi- 

dence. 

The testimony of witnesses who from expérience were entirely famili<ar 
witli the color, taste, and smell of a certain bitters that a liquid sold by 
défendant by tbat name was not sucb bitters, but was an imitation, ia 
compétent, and, where not direetly contradicted and corroborated by tbe 
circumstances, is suificient to establisli tlie fact 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 2355.] 

2. Teade-Mabks and Tbade-Names — Natuee of Unfaib Compétition — SAtE. 

of Imitation fob Genuine Abtigle. 

Evidence showlng tbat défendant, which conducted 20 stores, advertls- 
ed in Its gênerai catalogue to supply to its customers Hostetter's Bitters 
witbout limit as to quantity at a price only two-tbirds of tbat at whicb 
sucb bitters are sold by complainant, tbe manufacturer, and that défend- 
ant did supply to its customers calliug for such bitters an imitation, some- 
tiuies, when desired, placing tbe same in complainant's bottles, but witb- 
out using its labels or trade-marl£, is sufflcient to establish unfair com- 
pétition and to entitle complainant to an injunction and an aceounting. 

[Ed. Note.— For cases in point, seevol. 46, Cent. Dig. Trade-Marks and 
Trade-Names, §§ 82, 83, 104^106. . 

Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. 165; Lare 
V. Harper & Bros., 30 0. 0. A. 376.] 
■ ■ ♦ 

In Equity. Suit to restrain unfair compétition. 

A. H. Clarke, for complainant. 

Alexander & Green (Clifton P. Williamson, of counsel), for défend- 
ant. 

HOLT, District Judge. Tliis is a suit to restrain unfair compétition 
in trade. The complainant, the Hostetter Company, has manufactured 
and sold for many years an article known as "Hostetter's Bitters." It 
has no patent. It manufactures thèse bitters under a secret process. 
The bitters hâve always been put up and sold in bottles of a certain 
style and of a size known as "sixes"; that is, six bottles contain a gal- 
lon. They are sold in cases containing a dozen bottles at a standard 
price of $9 a case, or $4.50 a gallon. Thèse bottles hâve affixed two 
labels, containing certain pictures and printed matter, which hâve been 
duly registered as a trade-mark. The complainant has never sold its 
bitters in bulk, or in demijohns, or in any other réceptacle than the said 
bottles, which hâve always been of a uniform size. The défendant 
is a corporation which owns and conducts about 20 différent stores in 
the city of New York at which wine and liquor are sold. It publish- 
es a retail price list, which is gratuitously distributed to the public, and in 
which, among other bitters, it advertises as having for sale Hostetter's 
Bitters at the price of $3 per gallon. The évidence shows that a num- 
ber of persons applied at some of thèse stores for Hostetter's Bitters, 
and upon such request received a certain liquid contained in demijohns, 
and paid for it at the rate of $3 a gallon. In some instances the pur- 
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chasers asked to hâve the liquid placed in Hostetter bottles, and there- 
upon the persons makihg the sale obtained empty Hostetter bottles, hav- 
ing the name of Hostetter blown in the glass, but apparently not bearing 
the label protected by the trade-mark, and filled such bottles and deliv- 
ered them in accordance vvith the purchaser's request. Witnesses en- 
tirely familiar with the color, taste, and smell of Hostetter's Bitters 
testified that they had examined and tasted the contents of such bottles 
and demijohns, and that the liquid contained in them was not Hostet- 
ter's Bitters, but an imitation of them. The défendant ofïered several 
witnesses, who were employés in their stores, who testified, in substance, 
that they did not carry Hostetter's Bitters in stock in the particular 
store in which they were serving ; that they secured orders for Hostet- 
ter's Bitters from some of the plaintifï's witnesses ; that they sent such 
orders to a Mr. Vanderbach, who was in charge of the defendant's bot- 
tling department at headquarters, and thereafter received from Vander- 
bach the bitters which they delivered. Vanderbach testified that he 
purchased the bitters from Markey & Co. as Hostetter's Bitters. Charles 
A. Markey, a young shipping clerk for Markey & Co., testified, in sub- 
stance, that in 1904 they had about 10 gallons of Hostetter's Bitters 
in bulk; that Mr. Markey, the head of the firm, had emptied it out of 
some bottles, the labels of which had been destroyed by rats ; and that 
they had sold some of such bitters to the Gallagher Stores. On cross- 
examination he admitted that he did not see Mr. Markey pour out the 
bitters. He said that Mr. Markey told him so. He also testified that 
Mr. Markey, the head of the firm, who is alleged to hâve poured out 
thèse bitters from Hostetter bottles, was at his store that morning, 
and had directed him (young Markey) to come down and testify in 
the case. The elder Markey did not appear on the stand. 

This is ail the évidence in the case that the liquid contained in the 
demijohns sold by the défendant was in fact Hostetter's Bitters ; and, 
in my opinion, the évidence preponderates that it was an imitation bit- 
ters. The daim that Markey had obtained genuine Hostetter's Bitters 
în bottles, that rats had gnawed the labels, and that, instead of sending 
to the agent of the Hostetter Company at New York for new labels, 
he emptied the bitters out of the original bottles into demijohns, and 
subsequently sold, at $3 a gallon, bitters for which he must hâve paid 
$4.50, is extremely improbable, and the fact that the défendant included 
in its standard priée list, as one of the articles which they permanently 
dealt in. Hostetter's Bitters at $3 a gallon, shows, in my opinion, that 
they relied upon some other source of supply than that which could be 
obtained from a few bottles, the labels of which had been devoured by 
rats. The defendant's attorneys assert that the complainant had no 
exclusive right to the use of the name "Hostetter." That has been so 
held in this court. Hostetter v. Pries (C. C.) 17Fed.621. Butitwasheld 
in the same case that if the défendant sold, as Hostetter's Bitters, some- 
thing which was not Hostetter's Bitters, the Hostetter Company was 
entitled to restrain it. The defendant's counsel asserted that the évi- 
dence that the bitters sold by the défendant were not in fact made by 
the complainant is insufficient. He asserts that there should hâve been 
proof of an analysis of the genuine bitters and of the purchased bitters, 
142 F.— 14 
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and cites, in support of this claim, Hostetter Co. v. Bower (C. C.) 74 
Fed. 235, and Hostetter Co. v. Comerford (C. C.) 97 Fed. 585. In 
both those cases there was a strong conflict of évidence whether the 
bitters sold were, in fact, Hostetter's Bitters, and under those circum- 
stances Judge Coxe held that the évidence, as it stood, did not prepon- 
derate in favor of the complainant, and added that, if a chemical analysis 
had been made and proved, that would hâve settled the question. But 
in this case the évidence for the complainant, on the part of witnesses of 
large expérience and knowledge of Hostetter's Bitters, that, judging of 
the liquid sold by the sensés, they were confident that it was not Hostet- 
ter's Bitters, was certainly compétent évidence. The défendant ofïered 
substantially no évidence to the contrary. It could hâve called the elder 
Markey. It could hâve explained on what source of supply it relied 
when it put Hostetter's Bitters, at $3 a gallon, in its price list as an 
article which it was prepared at ail times to furnish to its customers. 
It could itself hâve had a chemical analysis made of the admittedly gen- 
uine bitters and those which it sold. The defendant's counsel claims 
that there was no attempt to deceive the purchasers. There is no 
doubt that the goods were sold in demijohns bearing no labels, and that 
the trade-mark of the complainant was not infringed. But the thing 
sold was advertised and sold as Hostetter's Bitters. In my opinion the 
évidence establishes that it was not. 

My conclusion is that the complainant is entitled to a decree restrain- 
ing the défendant from manufacturing or selling as Hostetter's Bitters 
any article which in fact is not Hostetter's Bitters, and to a référence 
to ascertain what damage, if any, has been caused in the past by its 
sale of such imitation bitters. 



In re KEMPER. 
(District Court, N. D. lowa, W. D. December 4, 1905.) 

BANKBtrPTCY PEOOP OF ClAIMS LIMITATION. 

TInder the provision of BanUr. Act July, 1898, c. 541, § 5în, 30 Stat. 
561 [U. S. Comp. St 1901, p. 3444], that claims shall not be proved aeainst 
a bankrupt estate subséquent to one year after the adjudication, a créd- 
iter who received a voidable préférence which was subsequently recov- 
ered in a suit by the trustée, cannot prove a claim therefor after the 
expiration of one year from the adjudication, either as an original claim 
or by way of amendment to a prior claim proved and allowed withln the 
time limited. 

In Bankruptcy. On objection of trustée to claim of the State Bank 
of Rock Valley against the bankrupt estate. 

J. M. Parsons and G. Klay, for claimant. 
Milchrist & Scott, for trustée. 

REED, District Judge. Aleiko J. Kemper was adjudged bankrupt 
in December, 1903, and within the four months immediately prior 
thereto, he paid to the claimant, the State Bank of Rock Valley, some 
$3,300 upon a debt he was owing to that bank, which payment the 
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trustée after his appointment claimed was a préférence in violation of 
the bankruptcy act, and he endeavored to hâve the bank surrender it 
because thereof, which it refused to do. Within a few weeks after the 
adjudication in bankruptcy the bank filed and proved a claim against 
the estate for more than $7,000, after allowing the crédit of $2,200 so 
paid to it by the bankrupt, without surrendering said alleged préfér- 
ence, which claim was duly allowed by the référée. The trustée after- 
wards brought action against the bank to recover said préférence, 
and upon the trial of said action he recovered judgment against the 
bank June 7, 1905, for the amount thereof, viz., some $2,200, with 
interest and costs. The bank thereupon paid the amount of such 
judgment to the trustée, and bas presented its pétition for leave to 
amend the proof of its prior claim by adding thereto the amount of 
the judgment so paid to the trustée. The trustée objects to the al- 
lowance of the amendment, and of the claim for the amount of such 
judgment, upon the grounds (1) that the bank acted in bad faith 
in accepting the préférence, and in retaining it until it was deprived 
thereof by the judgment of the court; and (S) that the claim for 
this amount was not filed or proved within a year from the date 
of the adjudication. 

Counsel for the bank rely largely upon Keppel v. Tiffin Savings 
Bank, 197. U. S. 357, 25 Sup. Ct. 443, 49 L. Ed. 790. The question 
of limitations was not certified to or determined by the Suprême Court 
in that case. The only question determined is: 

"That a créditer who bas received a merely voidable préférence, and re- 
tains the same in good faith until deprived tiiereof by the judgment of a 
court upon the suit of the trustée, may thereafter prove the debt so voidably 
preferred, upon the surrender of the préférence." 

Upon the trial of the action of the trustée against the claimant bank 
there was testimony tending to show that the bank did not act in good 
faith in accepting and retaining the préférence of which it was de- 
prived by the judgment in that case. Whether or not this, if so proved, 
would distinguish the case from Keppel v. Tiffin Savings Bank need 
not be determined, for section S7n of the bankruptcy act of Julv 1, 
1898 (30 Stat. 561, c. 541 [U. S. Comp. St. 1901, p. 3444]), prov'ides 
that: 

"Clalms shall not be proved against the banlirupt estate subséquent to one 
year after the adjudication." 

There is no exception to this prohibition, except th.at contained in the 
subséquent part of the section, and no fact in this case brings it within 
such exception. 

Hutchinson v. Otis, 190 U. S. 553, 23 Sup. Ct. 778, 47 L. Ed. 1179, 
is relied upon as authorizing the amendment of the claim in this case. 
In that case Otis & Co. had made proof of their daims against the 
bankrupt estate within the year after the adjudication, but it was de- 
fective. By agreement with the trustée they had permission to with- 
draw the proof to correct it, which was donc, and the same claim 
was proven in proper form and filed two days after the expiration of 
the year. It was the same cause of action or claim in the amended 
form as originally proved, and it was held that it was not barred by 
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section 57ii, especially în view of the agreement for the wîthdfawal of 
the defective proof to be amended. The principle that an amendment 
of a cause of action defectively stated in the original pétition or décla- 
ration relates back to the time of the filing of the original pétition or 
statement, was applied in that case. 

The principle applicable in such case is stated in Railvvav Company 
V. Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 39 L. Ed. 983, and Whalen 
V. Gordon, 95 Fed. 305, 37 C. C. A. 70, and the cases there cited. In 
the latter-named case, the Court of Appeals for this circuit states the 
rule as f ollows : 

"An amendment to a pétition whîcti sets up no new cause of action or 
claim, and malces no new demand, but simply varies or expands tlie allégations 
in support of the cause of action already propounded, relates back to tbe 
commencement of the action, and the running of the statute against the claim 
so pleaded is arrested at that point. But an amendment which introduces a 
new or différent cause of action, and malies a new or différent demand, not 
before introduced or made in the pendiug suit, does not relate back to the be- 
ginning of the action, so as to stop the running of the statute, but is the équiv- 
alent of a fresh suit upon a new cause of action, and the statute continuea 
to run until the amendment Is filed." 

See, also, Box v. Railway Company, 107 lowa, 661, 78 N. W. 694. 

Hutchinson v. Otis is not, tlierefore, authority for the addition by 
way of amendment of a distinct and separate claim barred by the 
statute of limitations to one not so barred and proved and allowed in 
due time, in order to save the barred claim from the opération of the 
statute. , 

The prohibition declared by section 57n is explicit and it cannot be 
made plainer by any attempt to interpret its meaning. The purpose of 
the bankruptcy act is to efifect a speedy distribution of the assets of 
the bankrupt among his creditors, and settlement of the estate. Con- 
gress must hâve foreseen that Htigation would resuit from payments 
or transfers of property declared voidable as préférences by the bank- 
ruptcy act, and if it had intended that creditors who had received 
such préférences and were subsequently deprived thereof by the judg- 
ment of a court upon the suit of the trustée might prove the claim 
against the bankrupt estate for the amount so recovered from thera 
on account of such préférences, and that such claim should be excepted 
from the opération of section 57n, it could hâve included thera with 
the other exceptions thereto. It did not do so, and it is not within the 
province of the court to engraft such a provision and exception upon 
this section. The period of limitation begins to run from the date of 
the adjudication of bankruptcy, and as the claim of the bank brought 
forward by the proposëd amendment to its claim proved and allowed 
against the bankrupt estate was not so brought forward within the year 
following the date of the adjudication, it must be, and is, denied. 

It is ordered accordingly. 
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PHBLPS BROS. & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. April 21, 1892.) 

No. 606. 

OtJSTOMS DuTiES— Additional Dutiks for Ukdervaltjation — Lemon Boxes. 
Boxes contalning lemons, wliich are treated in tbe tariff act as a duti- 
able entity by themselves, being subjected to a separate classifleation 
from the lemons they contain, are witliin the provision in Oustoms Ad- 
ministrative Act June 10, 1S90, c. 407, § 7, 26 Stat. 134 [U. S. Comp. St. 
1901, p. 1892], for the undervaluation of "any article of imported mer- 
chandise," and, when undervalued, are subject to the penalties provided 
by said section. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 559 (T. D. 11,200), in which the 
Board of General Appraisers affirmed the assessment of duty by the 
collector of customs at the port of New York. 

The merchandise consisted of lemons in boxes ; the lemons being dutiable 
at a spécifie rate under one pnragraph of the tariff act, and the boxes at 
an ad valorem rate under another paragraph. The value of the boxes being 
advanced by the local appraiser, the collector, besides imposing the regular 
duty on the lemons and the boxes, assessed on the boxes the additional duty 
provided by section 7, Customs Administrative Act June 10, 1890, c. 407, 2G 
Stat. 1,34 (U. S. Comp. St. 1901, p. 1892), for the undervaluation of "any 
article of imported merchandise." The importers protested against this 
additional assessment, claiming; "That the boxes alone are not articles 
of Imported merchandise, but must be taken vi'ith their contents (without 
which they are not inerchantable), as is the custom whore goods pay an ad 
valorem duty instead of part spécifie, as in case of the lemons, and part ad 
valorem, as in the case of the boxes contalning them." 

The board overruled this contention on the ground that the boxes are 
treated by the tariff act "as a separate commodity or article of Imported 
merchandise," and that "the same reasoning that led to the exaction of addi- 
tional duties on other articles of imported merchandise when undervalued 
applies with equal force to the imposition of such duties on the articles now 
under considération." 

In their application for review of the board's décision, the importers made 
the following assignaient of error : "That the act provides a penalty for un- 
dervaluation of 'articles of imported merchandise,' and that the évidence 
given before the Board of General Appraisers showed that lemon boxes were 
not 'articles of imported merchandise,' were not imported as such, and were 
not of any value as such, but were merely containers of the lemons, and that 
the lemons, either alone or together with the boxes, were the 'articles of 
imported merchandise,' within the meaning of the statute ; that if said col- 
lector had taken the declared value of the lemons together with the declared 
value of the lemon boxes, and compared them with tlie appraised value of 
both the lemons and the boxes, it would appear that there was not an under- 
valuation so great as to bring the consignment within the penalty clause of 
the statute." 

Rochfort & Stayton (Thomas E. Rochfort, of counsel), for im- 
porters. 

Charles D. Baker, Asst. U. S. Atty. 

LACOMBE, Circuit Judge. In this case I think I shall bave to 
affirm the décision of the Board of Appraisers. 
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GUDEWILL & BUCKNALIi v. UNITED STATES. 

NAIRN LINOLEUM CO. v. SAJMB. 

(Circuit Court, S. D. New York. December 14, 1904.)' 

Nos. 3,e00, 3,601. 

CUSTOMB DUTIES — CLASSIFICATION — GEOUND CoEK RbFUSE — WASTE — "MaNU- 
FACTUBES." 

Small pièces of cork, which hâve been produced by grinding the refuse 
of cork bark for eonvenience in handling, and whlch need further prép- 
aration before becoming ^t for its ultimate use In the manufacture of li- 
noléum, etc., held to be dutiable as waste, under Tarifî Act July 24, 1897, c. 
11, §1, Schedule N, par. 463, 30 Stat 104 [U. S. Comp. St. 1901, p. 
1679], and not as a manufacture of cork under paragraph 448, 30 Stat 
193 [U. S. Comp. St 1901, p. 1677]. 

On Application for Review of Décisions of the Board of United 
United States General Appraisers. 

The décisions under review affirmed the assessment of duty by the col- 
leetor of customs at the port of New York on importations by Gudewill & 
Bucknall and Nalm Linoléum Company. See G. A. 5,692 (T. D. 25,334). 
The merchandise conslsted of small pièces of cork, averaging a little larger 
In slze than an ordlnary grain of corn, and is produced by grinding the refuse 
obtained in trlmming cork bark In the process of flttlng It for baling. It 
appeared that the principal object of the grinding was that the merchandise 
might be more conveniently ishipped; that It Is used in the manufacture of 
linoléum and of insulating materlal, and for varions other purposes; and that 
In the manufacture of linoléum it needs to undergo much further prépara- 
tion. The board afflrmed the action of the coUector in classifylng It as a man- 
ufacture of cork under paragraph 448, Tariff Act July 24, 1897, c. 11, § 1, 
Schedule N, 30 Stat. 193 [U. S. Comp. St. 1901, p. 1677]. The Importers con- 
tended that it should hâve been classlfled as waste under paragraph 463, SO 
Stat. 194 [U. S. Comp. St 1901, p. 1679]. 

Comstock & Washburn, for importers. 
Henry A. Wise, Asst U. S. Atty. 

PLATT, District Judge. The décision of the Board of General 
Appraisers is reversed. 



AMERICAN TRADING CO. V. UNITED STATES. 

FLINT EDDY & AMERICAN TRADING CO. v. SAMH. 

(Circuit Court, S. D. New York. December 16, 1904.) 

Nos. 3,616, 3,617. 

CtrSTOMS DuTiES — Classification — Wood Veneers with Papeb Backino. 

As to veneers of wood of exceedlng thinness, pasted on paper for the 
pnrpose of keeplng them in shape, the paper belng in some instances 
the component materlal of chief value, held, that they are wlthin the 
provision In Tariff Act July 24, 1897, c. 11, § 1, Schedule D, par. 198, 30 
Stat 167 [U. S. Comp. St 1901, p. 1646], for "veneers of wood." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 



GERMANIA IMPOETING CO. V. UNITED STATES. 215 

Thèse cases relate to so-called wood-sharing veneers, imported at the port 
of New York. They consist of exceedingly thin wooden veneers, estimated 
by one witnt^ss to hâve a thickness of from 1-1000 to 1-900 of an inch, to 
which a paper backing bas been pasted ; the purpose of this backing beiug to 
keep tUe material in shape and protect it from destruction in handling and 
transportation. The collector classifled this material as manufactures of the 
component material of chief value, which in some cases was wood and in 
others paper. The importera contended that it should hâve been classifled 
under the provision in Tariff Act July 24, 1897, c. 11, § 1, Schedule D, par. 
198, 30 Stat. 167 [U. S. Comp. St. 1901, p. 1C461, for "veneers of wood." The 
Board of General Appraisers aflirmed the assessment by the collector. 

Comstock & Washburn, for importers. 
Henry A. Wise, Asst. U. S. Atty, 

PLATT, District Judge. The décision of the Board of General 
Appraisers is reversed. 



GERMANIA IMPORTING CO. T. UNITED STATES. 

(Circuit Court, S. D. New York. November 13, 1905.) 

No. 4,044. 

1. CusTOMS DuTiEs— Classification— Grease-Peoof Papeb — Peinting Papee. 
Held that an imitation parchment paper, known as grease-proof paper, 
which, though it can be printed on, is not suitable for printing purposes, 
but is used almost altogether as wrapping paper, is not dutiable as 
printing paper, under TarifC Act July 24, 1897, c. 11, § 1, Schedule M, 
par. 396, 30 Stat. 187 [U. S. Comp. St 1901, p. 1671], but as paper not 
specially provided for, under paragraph 402 (30 Stat 189 [U. S. Comp. St. 
1901, p. 1672]). 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision belovv, see G. A. 6,060, T. D. 26,443, which afifirmed 
the assessment of duty by the collector of customs at the port of New 
York. 

The questions involved are stated in the following extracts from the 
opinion of the Board of General Appraisers : 

"FISCHER, General Appraiser. The merchandlse la paper upon which 
duty was assessed at the rate of 2.5 per cent, under the provisions of Tariff 
Act July 24, 1897, c. 11, § 1, Schedule M, par. 402, 30 Stat. 189 [U. S. Comp. 
St 1901, p. 1672], as paper not specially provided for, and which is claimed 
to be dutiable property nnder the provisions of paragraph 396 of said act 
(30 Stat 187 [U. S. Comp. St 1901, p. 1671]), as printing paper. The samples 
admitted in évidence and the testimony taken in thèse and other cases, which, 
on motion, are made part of the record in the présent case, show that the 
article is the imitation parchment, grease-proof paper often passed on by 
the courts and the board, and held to be dutiable as herein assessed. Note G. 
A. 4,701, T. D. 22,163, and the authorlties cited. * * * In the cases now 
under considération the importer has attempted to show that the paper is 
'printing paper suitable for books and newspapers,' but the évidence they ad- 
duced at the hearings tends rather to establish a contrary conclusion. The 
paper Is invoiced sometimes as 'wrapping paper' and sometimes as 'perga- 
ment ersatz' (imitation parchment) ; and its chief and practically its only use 
is, as shown by the testimony of the importer himself, to be for wrapping 
méat, butter, lard, and other oleaginous substances. On motion of the attor- 



216 142 FEDERAL REPORTER. 

ney for the Importer, the record In protest 123,888 was made part of the 
record In this case. * • • It seems évident from this testimony that the 
clalm that this paper Is dutiable as printing paper has no other basis than 
that it can be printed on ; but that is not sufficient to warrant its classification 
as such, notwithstanding the somewhat libéral meaning that term possesses 
uuder récent judicial décisions. We hold that the paper is not printing paper 
suitable for books and newspapers, but that it is dutiable as assessed. 

"The protests are overruled and the décision of tne collecter afflrmed in each 
case." 

Hatch, Keener & Clute (J. Stuart Tompkins, of counsel), for im- 
porters. 

Henry A. Wise, Asst. U. S. Atty. 

HAZEL, District Judge. The décision of the Board of General Ap- 
praisers is afiirmed. 



LOEWE et al. v. LAWLOR et al. 

(Circuit Court, D. Connecticut December 13, 1905.) 

No. 538. 

PLEADING— SUFFICIENCT OF COMPLAINT— ACTION TJNDEB ANTI-TKUST ACT. 

The complaint, lu an action to recover damages under section 7 of the 
anti-trust act (Act July 2, 1890, c. 647, 26 Stat. 210 [U. S. Comp. St. 1901, 
p. 3202]), held sutHcient on a motion for correction of the same. 

At Law. On motion for correction of complaint. 
Sec 130 Fed. 633. 

Davenport & Banks, for plaintiffs. 

Bristol, Stoddard, Beach & Fisher, De Forest & Kleîn, and Howard 
W. Taylor, for défendants. 

PLATT, District Judge. The dispute herein has not yet reached that 
critical period which warrants a récital of the elaborate complaint which 
the motion attacks. It is enough to say that the gist of it is somewhat 
as follows, viz. : For many years the plaintiffs had been opposed to the 
closed-shop policy, and had consistently refused to take any action tend- 
ing to establish that policy, and the défendants knew it. On July 25, 
1902, the plaintiffs had a large and profitable Interstate trade in hats. 
The défendants, with others (see paragraphs 9-18, inclusive), had a way 
of making people come to terms on the disputed issue, which way is de- 
scribed carefully and minutely. They had been instrumental in using 
the described way effectively upon many individuals, firms, and corpora- 
tions, and had boasted of their success, so as to affect the plaintiffs when 
they should come at them. In 1901 they told the plaintiffs that, if they 
did not yield on the disputed issue, they would treat them as they had 
the others and force them to do so, but plaintiffs refused to yield. 
Thereuponand therefore, on July 25, 1908, défendants put into opération 
the machinery before described, with attachments thereto and refine- 
ments thereof, and so inflicted serious injuries upon plaintiffs in viola- 
tion of the Sherman act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. 
Comp. St. 1901, p. 3300]), under which and by virtue whereof this suit 
has been brought. 
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It is not understood to be one of the functions of the court, on such 
a motion as this, to compel the plaintiffs to state their case in tlie way 
most satisfactory to the défendants. Indeed, it is not easy to conceive 
how such a complicated situation, covering, as it does, such an impor- 
tant and serions question, could hâve been otherwise set forth. At any 
rate a close scrutiny of the complaint discloses nothing which is so ob- 
viously wrong that it ought to be expunged on motion. 

Motion denied. 



BENJAMIN V. CHANDLER. 

(District Court, M. D. Pennsylvania. December 15, 1905.) 

No. 3. 

1. Bankhuptct — Suit to Recoveet Préférence— PROor of Insolvenct. 

Evidence considered, and held to snstain a flnding by a jury tbat a 
bankrupt vvaa insolvent at tbe time of the maliing of a paymeut to a 
créditer olaimed to constitute a préférence. 

2 Sam E— PREFERE NTIAL PaYMENT — JUDGMENT LiEN. 

Under Banl<r. Aet July 1, 1898, e. 541, § (iOa, .^0 Stnt. .'502 fU. S. Comp. 
St. 1901. p. 344.^)], as amended by Act Feb. 5, 1903, c. 487. § 13. 32 Stat. 799 
[D. S. Comp. St. Supp. WO."), p. 089], a préférence is given wiierever, witliin 
four months prier to banl^ruptcy of the delitor, a lien is secured on bis 
real estate by a creditor by virtue of a judgment entered against him by 
confession or otherwise, which enables the créditer to get ont of the 
property in any manner more tban be would liave done had be remained 
a gênerai creditor, and It is Immaterial that the debtor hiuiself did Dot 
pay it. 

3. Same. 

A bankrupt, wlthin four months prier to hls bankruptcy, contractée! to 
sel! certain real estate and to give a clear title thereto. Tlie property 
was ineumbei-ed by liens whleh tbe purcbaser undertook to pay eut of the 
purchase money, but before such payments were completed or the prop- 
erty was conveyed défendant, wbo held .l'udgment notes of tbe bankrupt, 
entered a judgrnent thereon, tbereby ol)taining a lien on the property 
which the purcbaser paid in order to clear the title, although the pay- 
ment, togetlier with those made to remove the prier liens, exceeded the 
purchase price of the property. Held, that such paynient to défendant 
constituted a voidable préférence to tbe full amount received, having been 
obtained from property of the bankrupt through the iiieans of the judg- 
rnent lien. 

4. Same — Knowledoe of Insolvenct. 

Défendant, wbo held judgrnent notes, received a clrcular letter adrlslng 
bim that the debtor was in faiiing oircumstances and desired to effect a 
compromise with his crediters, and défendant thereupon entered judgrnent 
on his notes, and. by reason of the lien thus acquired on the debtor's realty, 
obtained payment of his debt in full. The debtor was shortly thereafter 
adjudged bankrupt. Held, that tbe circuiar was sufiicient to give défend- 
ant reasonable cause to believe the debtor to be Insolvent, and to render 
the payment he obtained a voidable préférence. 

fi. Same— Interest. 

Where a préférence bas been secured by the payment of money, Interest 
only runs in favor of the trustée from the time demand is ouade ofl the 
creditor for its return. 

At Law. On rule for new trial. 

Russell Dimmick and John F. Scragg, for the rule. 
R. L,. Levy and Houck & Benjamin, opposed. 
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ARCHBAUD, District Judge. This is an action by a trustée in 
bankruptcy to recover a préférence, and the verdict was in favor of 
the plaintiff for $578.88. Admittedly this is some $11 too much ; the 
amount actually received by the défendant being $539.40, on which 
interest became due only from the time demand was made for it 
(Tredway v. Kaufman 31 Pa. Super. Ct. 356 ; Kaufman v. Tredway, 
195 U. S. 271, 25 Sup. Ct. 33, 49 L. Ed. 190), which was not till De- 
cember 13, 1904, thus making $567.10. It is agreed that ail over and 
above this sum shall be remitted. But the défendant, not content with 
that, dénies any liability whatever, and asks for a new trial, accord- 
ingly, upon several grounds. 

One of the main points in controversy at the trial was the bank- 
rupt's insolvency at the time of the alleged préférence. His bank- 
ruptcy almost immediately followed, and it is a question whether this 
of itself was not évidence of his antécédent insolvent condition. Hack- 
ney v. Hargreaves, 13 Am. Bankr. Rep. 164, 99 N. W. 675 ; Cincinnati 
Cooperage Ce. v. Gaul, 170 Pa. 540, 33 Atl. 1093. But, without rest- 
ing the case upon that, there were other considérations upon which it 
was properly submitted to the jury. The indebtedness of the bankrupt 
ail told, secured and unsecured, was between $5,000 and $6,000; and 
his assets, nominally, considerably more than that; but in reality, as 
shown by the évidence and as found by the verdict, materially less. 
His real estate, of which there were two pièces, was worth, the one 
about $3,800, and the other somewhere from $1,000 to $1,300, both 
heavily incumbered. He was carrying on a small grocery store, but 
his stock of goods was reduced to very meager proportions, and was 
worth at the most, with the horses and wagons employed in the busi- 
ness, not more than $500 or $600. The only things else he had were 
his book accounts, having a face value of $4,400, and two life Insur- 
ance policies of $3,000 each, one in the Heptasophs and the other in 
the Woodmen, both well known bénéficiai and protective orders. It 
is thèse last two items that are made the subject of contest hère. The 
book accounts apparently raise the assets above the liabilities, and 
the surrender value of the policies was not shown. But the accounts 
were stale, and however much they amounted to numerically, the 
trustée, with the aid of others, was only able to collect some $66 out 
of them, and that may be accepted as ail that they were practically 
worth. It may be that time and persistence would hâve succeeded in 
realizing more; but they manifestly were not available to any extent 
to the bankrupt, who was in a position to make the most out of them ; 
and, as was pointed out in Re Coddington, 9 Am. Bankr. Rep. 343, 118 
Fed. 381, it is the value of such assets as they stand that is to be 
taken, in balancing them up with the liabilities, on the issue of in- 
solvency ; and it is plain that there was nothing of substance to them 
hère. The jury hâve so found, on the question being submitted to 
them, and their verdict is not to be disturbed. 

Neither am I persuaded that any mistake was made with regard 
to the life insurance policies which hâve been spoken of. Ail, at most, 
that could hâve been realized from that source, was the surrender 
value, if they had any, and whether they had depended upon a num- 
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ber of cîrcumstances, and was not a necessary incident, and was not 
therefore to be presumed. This is particularly true with regard to 
insurance by virtue of membership in a bénéficiai order, the right 
to which is conditioned upon the good standing of the party, and its 
payment met by assessments upon surviving members. Ail we hâve 
on the subject in the présent instance is the statement by the bank- 
rupt, drawn out on cross-examination, that he had $i,000 of insur- 
ance of this character, without any particulars, as to when it was 
taken out, in what condition it stood, or to whom or upon what terms 
it was payable. It is idle upon any such showing to contend that it 
represented anything of value, to be reckoned with in an estimate of 
the bankrupt's financial condition, or that the trustée was required 
to prove, as a négative, that it did not. 

With more show of reason, it is claimed that the payment to the 
défendant which is claimed as a préférence was the independent and 
voluntary act of a third party, and not of the bankrupt, out of which 
no préférence could grow. The facts with regard to this are as fol- 
lows: On June 1, 1903, the bankrupt being indebted to the défendant 
gave him five promissory notes with confessions of judgment, for 
$100 each, payable in three, four, five, six, and seven months. The 
first two of thèse were taken care of as they came due ; but not so the 
others, which a year or more later still remained in the defendant's 
hands unpaid. On September 24, 1904, having received a circular 
letter from Mr. Levy, the bankrupt's attorney, saying that he (the 
bankrupt) was in financial difficulty and was compelled to offer a 
compromise to his creditors, the défendant entered up judgment on 
liis confession, in the court of common pleas of Lackawanna county, 
Pa., for the face of the notes with interest, amounting to $539.40. 
As already noted, the bankrupt just prior to this had had two pièces 
of real estate, one of which he had conveyed away two days previous 
to one Peter Maher for the recited considération of $1,300. This was 
afterwards decided to be a fraud and recovered back by the trustée, 
but we do not need to concern ourselves with it hère. The bankrupt 
had also agreed to sell the other pièce to another party, one Gomer 
Jones, for $3,800, on an option to that efïect given him some time in 
August, and a deed dated September Ist had been made out for it, 
but had not been accepted or put on record. Submitting the matter 
to his attorney for examination, it was found by the purchaser that 
the property was covered with liens, which it would be necessary to 
pay ofE in order to secure a clear title ; and this, through his attorney, 
he thereupon proceeded to do, out of the purchase money, after notice 
to the bankrupt of this intention. The first lien was a mortgage July 
13, 1903, for $1,847.71 ; the next was a judgment August 5, 1903, for 
$114.71 ; the next was another judgment August 10, 1903, for $438 ; 
there was a further judgment September 20, 1904, for $200; and then 
came the judgment of the défendant as already mentioned. It will be 
noted from this récital that $2,600.42 was required to pay off the pre- 
ceding incumbrances before reaching that of the défendant, which thus 
left but $199.58 of the $2,800 purchase money to apply upon it. Not 
stopping at this, however, the whole of the judgment — debt, interest, 
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and costs- — was paid by the purchaser, as was of course necessary to 
get an unincumbered title, thus running up the cost of the property 
to considerably over $3,100. Payment to the défendant was made 
October 3, 1904, and the bankrupt filed his pétition October 13th 
following, which thus brought the transaction within the four 
months period. But the payment to the défendant having been 
made in the way stated, two positions are taken with regard to it: 
First, that, inasmuch as it was not made by the bankrupt, but by the 
purchaser of the property, it was not the act of the bankrupt and so 
not a préférence ; and, second, that, if this be not so, it clearly was not 
such, as to ail over and above the $3,800 which was agreed to be givgn 
for the property, Neither of thèse views in my judgment can be 
sustained. 

By section 60a of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 563 [U. S. Comp. St. 1901. p. 3445]) : 

"A person Bhall be deemed to hâve glven a préférence lî belng insolvent he 
bas within four months before the flling of the pétition * * * procured or 
suffered a judgment to be entered against hiuiself in favor of any person, 
* * * and the effect of the enforcement of such judgment * • * wili be 
to enable any one of his creditors to obtain a greater percentage of his debt 
than any other of suCh creditors of the same class." 

This is fulfilled, and a préférence such as is so prohibited îs shown, 
wherever, as hère, a lien is secured on real estate of the bankrupt, by 
virtue of a judgment entered up against him by confession or other- 
wise, the resuit of which enables the party in whose favor it is to 
get out of the property of the bankrupt more than he would bave done 
had he remained a gênerai, instead of becoming a secured, creditor. 
It does not matter that the bankrupt does not himself pay it. That 
is not to be expected from a failing debtor, and might never in con- 
séquence be realized. Neither does exécution hâve to be issued. The 
lien obtained by virtue of the judgment, whereby payment is secured 
out of the property, is a sufficient enforcement of it within the mean- 
ing of the îaw. Neither does it change the character of the transac- 
tion that payment is made by a purchaser from the bankrupt who ap- 
propriâtes the price he was to pay in clearing ofï the liens, in order 
to bave an uninciunbered title. The significant thing is that, by virtue 
of the judgment which was given him for his debt, the creditor is 
paid out of the property of the bankrupt, while others not so favored 
hâve to wait. There can be no question that, if this was effected 
through the médium of a sheriflf's sale, it would amount to a préfér- 
ence, and there is no essential différence that the sale is private. 
Otherwise, by a mère disposition of his property to a third party, after 
covering it with judgments, a failing debtor could prefer and make 
them ail good. The Iaw permits no such évasion of its terms. The 
payment of a judgment, secured in this way, is as much an enforce- 
ment of it as if exécution issued and levy were made. By whomever 
paid, it comes out of the property of the bankrupt against which it 
is a lien, and that is enough. 

It is said, however, that according to the bargain with the pur- 
chaser the price of the property was to be $3,800, and that ail over 
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and above this was clearly voluntary, limiting a recovery at most to 
$199.58 with interest, instead of $539.40. But although that was the 
bargain, it was not consummated until after the défendant had en- 
tered up his judgment, and secured a lien which the purchaser, in 
order to get a clear title, was compelled to pay. It is not as though 
title to the property had been obtained in advance of this, leaving 
nothing but the purchase money on which the judgment could become 
a lien. The défendant controlled the situation, and, if the purchaser 
held onto the property, he was bound to take care of him, or face the 
possibility of an exécution, which he evidently preferred not to do. 
This may hâve carried the price beyond what he bargained for, but 
the property seems to hâve been worth it, and he did not hesitate. 
The défendant was thus enabled to obtain out of the property of the 
bankrupt, on the eve of his bankruptcy, by means of the judgment 
given him, payment of his debt in fuU, and he must return it in con- 
séquence to the trustée. 

There are other reasons suggested for a new trial, but this is ail 
that seems to require notice, except the complaint with regard to the 
refusai of the defendant's second point. The court was there asked 
to charge that: 

"It is not enough that tbe creditor bas some cause to suspect the insolveiicy 
of his debtor ; but he must hâve such lînowledge of facts as to induce a reason- 
able belief of the debtor's insolvency." 

But even if the point as so framed was technically correct, its refusai 
did the défendant no harm. Notice of the bankrupt's faiiing condi- 
tion was conveyed by the circular letter which was issued to the credit- 
ors under the advice of counsel in the effort to effect a compromise; 
and this by the admission of the défendant was received by him prior 
to the entry of his judgment, being in fact the cause of it ; after which 
there could be no question as to whether he acted with knowledge. 
If not direct proof of insolvency, as held in Re Lange, 3 Am. Bankr. 
Rep. 231, 97 Fed. 197, it at least put the défendant on inquiry, and the 
acceptance of a préférence in the face of it was at his péril. 

The rule for a new trial is discharged, on condition that the plaintiff, 
within 10 days, by paper filed remit ail of the verdict above $567.10. 



ROBINS OONVEYING BELT CO. V. AMERICAN ROxVD MACH. CO. 

(Circuit Court, E. D. Pennsylvania. December 16, 1905.) 

No. 4. 

1. Patents — Infeingement — Substitution of Equivalent Paets in Combi- 

NATION. 

Infringement of a combination patent is not avoided by the substitution 
for one of the parts of the pntented maciiine, which consists of a pulley 
revolving on a shaft, of a pulley having trunnions revolving in bearings 
at the ends; the two devices being exact mechanical équivalents. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dlg. Patents, § 386.J 
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2. Same — Idlebs roE Belts. 

The Eoblns patent, No. 571,604, for a troughing Idler, was not antlcl- 
pated, and discloses Invention ; also heîcl Infringed. 

In Equity. On final hearing. 

Dickerson, Brown, Raegener & Binney (Harold Binney and Her- 
bert G. Ogden, Jr., of counsel), for complainant. 

Frank S. Busser and George J. Harding, for respondent. 

HOLLAND, District Judge. The complainant instituted a suit in 
equity for an infringement of letters patent No. 571,604, granted No- 
vember 17, 1896, to Thomas Robins, Jr., and by him assigned to the 
complainant Company, a corporation of the state of New Jersey, against 
the défendant company, a corporation of the state of Pennsylvania. 
The bill prays for an injunction and an accounting. The défenses 
are invalidity of the patent and noninfringement. 

There are six claims in the patent in suit, the fifth and sixth of 
which it is alleged are infringed by the defendant's device. There 
was évidence offered to prove the manufacture and sale of troughing 
idlers by the défendant, scmewhat différent from those now manu- 
factured and sold by it, which it is conceded were infringements of 
the complainant's patent, but the fact that only two machines were 
made and the improvement abandoned by the défendant, upon ascer- 
taining the existence of the complainant's patent, relieves the court 
of the necessity of considering them in connection with this case. The 
validity of this patent dépends upon whether or not the field as to 
troughing idlers was so covered by the prior art that the complainant's 
device is only an adaptation of what existed prior thereto. From an 
examination of the prior art, I am convinced that the device of the 
complainant Involves invention. 

The patent in the suit was the resuit of experiments by one Robins, 
and had been reduced to actual practice and actual manufacture as 
early as July, 1895. The patent, however, was not issued until No- 
vember 17, 1896. Prior to 1895 there were two forms of conveying 
beit idlers in use, one consisting of a single cylindrical pulley set hori- 
zontally, which supported the belt in a flat position, that is, without 
its sides being raised, the other was in a troughed form with the sides 
raised, where by means of a spool shaped idler formed of a cylin- 
drical central section with a cône at each end, the greater diameter 
of the cône being at the outside, whereby the edges of the belt were 
raised, giving it the form of a trough. In this form there was great 
wear and tear of the belt and loss of power by reason of the slip in 
the belt caused by the différence in diameter of the idler at the middle 
and outer edges. 

There was another form of troughing idler used in a patent issued 
to Healey in 1878, consisting of cylindrical side pulleys set on an in- 
cline in one vertical plane and cylindrical central pulleys set horizontally 
in another vertical plane. There was no slip in the belt in the use of 
an idler of this kind, but the principal objection to this form, which 
rendered it of no practical use, was the fact that the belt in passing 
over the cylindrical central pulley set horizontally, was flattened out. 
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and then, in passing over the pulley set on an incline, was thrown 
into a trough shape, and this alternating action upon the belt on the 
horizontal and incline pulleys in a short time split the belt, and ren- 
dered it of no value. The defendant's witness, Mr. Walton, testified, 
as to the construction similar to the Healey patent, that it worked en- 
tirely satisfactory as long as the belt lasted, but the acute angle in 
bending the belt caused it to split in the middle. 

In order to obviate the objections to pulleys, such as the spool 
shaped, where the slipping of the belt caused great wear and tear and 
loss of power, also the splitting of the belt resulting from the use of the 
cylindrical pulleys, Robins began experiments early in 1895, which re- 
sulted in the construction of the device involved in his patent; the 
delay in obtaining which was caused by the fact that it was necessary 
to test the effectiveness of his arrangement of idlers for some time 
before he could be certain of their utility. The arrangement of idlers 
involved in the Healey patent was a failure and used to no very great 
extent, but as soon as the arrangement adopted by Robins in his 
patent was made known to the public it met with instant récognition 
and was extensively used by the public. It overcame ail the objec- 
tions found in ail previous mechanism of every kind. Pierson M. 
Walton, however, had constructed idlers with three rollers in the same 
plane similar to the patent in suit, but subséquent to the construction of 
Robins without knowing of his patent. His construction, therefore, 
cannot afïect this case. 

The other question to be determined is whether or not the defend- 
ant's idler, as alleged in the bill, infringes the fifth and sixth claims 
of the complainarit's invention. They are as follows: 

"(5) The supporting pulleys L, K, L, the hollow bearings F, therefor, and 
the horizontal and turn-up hollow shafts secured in the said bearings, and 
the cil devices mounted on the ends of the turn-up shafts, substantially as set 
forth. 

"(6) In combination, the two brackets or castings suitably supported, the 
horizontal pulley mounted between them, the turn-up shafts secured in the 
said brackets or castings, and the pulleys L loosely turning thereon, sub- 
stantially as set forth." 

The spécifications set forth the pulleys, turn-up shafts and oil de- 
vices in the following language: 

"One preferred form of my Improved pulley -mounting is as follows : The 
brackets, F and G (Fig. 5), are secured to a transverse plank or support, as 
11. Thèse brackets, F, are cast hollow. The angle or turn-up shafts, J, and 
the shaft of pulley, K, are preferably of double, extra heavy, one-lnch 
wrought-iron pipe, turned smooth and driven or tapped into the brackets, F. 
Grease cups, Q, are tapped into the ends of the turn-up shafts. A small 
hole, i, in the side of the shaft, J, allows the oil or grease to pass into the 
pulley bearings. Ail the pulleys, L, K, L, turn freely on their shafts. Spécial 
provision may be made for conducting the oil to the center pulley. Thus I 
hâve shown a small oil pipe, R, extending from just below the grease cup 
Into the shaft of the center idler, K. The oil from the cup feeds simulta- 
neously Into the shaft, J, and tube, R. The return idlers, M, are mounted on 
a solid Steel shaft, N, which turns in the end bearings, G. The bearings are 
a simple form of bail and socket type, the outer shells of which are cast In 
two pièces without coring. Oiling is accomplished by the oil tubes, g, which 
run down through the support. H, into the bearings, G. Small plugs may 
close the upper end of thèse tubes to keep out dust The angle of the turn-up 
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Bhafts may vary at will, from 30 degrees to 45 degrees belng advantageous In 
most cases. So, also, the dimensions of the several parts may be propor- 
tioned to suit requirements. I do not mean to llmit myself to the détails 
showu, but liave described what I consider the préférable (orm of my inven- 
tion. In Fig. 5 I bave omitted tlse idlers, P, of Fig. 2. ïhese may be mount- 
€d and used wherever a tendency of the belt to work ofE one o£ the side 
pulleys, L, Is observed." 

The complainant's idlers consist of two hollow brackets secured 
to a transverse plank or support and a horizontal shaft between them 
upon which the central pulley is placed ; two hollow turn-up shafts 
secured to the outer sides of thèse brackets or castings and pulleys 
loosely turning thereon. Thèse three pulleys are placed in the sanie 
vertical plane, and grease cups are mounted upon the outer end of 
the turn-up shafts from which the grease flows through the axis 
of each turn-up pulley, and thence through the hollow bearing to 
lubricate the central pulley, without requiring separate grease cups. 

The defendant's idlers as now manufactured are mounted the same 
as those of the complainant, being three in number and in the same 
vertical plane; but, instead of the hollow turn-up shaft upon which 
the side pulleys revolve, the défendant has constructed the shaft of 
the turn-up pulleys intégral with the pulleys in the form of trunnions, 
like the shafts or pintiles of the wheels of a clock or watch, which 
turn with the pulleys, instead of being nonrotary, and a bracket at the 
end supports the outer end of the shaft in which the outer end of the 
trunnions of the side pulley revolves, and upon this bracket there is 
mounted a grease cup, such as used by the défendant, connected 
with an opening in the shaft and trunnions through which the oil 
is conducted for the same purpose and in the same way as in the com- 
plainant's devices. Originally the defendant's side pulleys were 
mounted upon turn-up shafts such as are employed by the complainant ; 
but, upon defendant's examination of the complainant's arrangement 
of pulleys, turn-up shafts, and lubricating devices, the change was made 
whereby trunnions were used, instead of having the pulleys revolve upon 
the shaft. It is very plain that the defendant's change is an exact équiva- 
lent for the turn-up shaft of the complainant, and the method of lu- 
brication, introducing the oil by applying the oil to the bearings through 
an opening in the shafts upon which the pulleys revolve, is exactly the 
same in both devices. It is true that this is a patent for a combina- 
tion, and the complainant will be restricted to precisely what it claims, 
and the doctrine of équivalence will not in such patents be extended 
so as to preclude others from using the same elementary parts in dif- 
férent combinations ; but where it is so plainly évident that the défend- 
ant seeks to utilize the combination devices of the complainant by 
simply changing the form to the extent of substituting for a shaft 
upon which the pulley revolves a pulley with trunnions revolving in 
a bearing at both ends, which is an exact équivalent for the former, 
he should be restrained. 

The conclusions arrived at in the case at bar that this invention 
involves patentability, and that the fifth and sixth claims hâve been 
infringed by the défendant, are fully sustained by the number of dé- 
cisions on the Hoyt patent, which was for a combination of old élé- 
ments. McSherry Manufacturing Co. v. Dowagiac Manufacturing 
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Co., 101 Fed. 716, 41 C. C. A. 627 ; Dowagiac Manufacturing Co. v. 
Superior Drill Co., 115 Fed. 886, 53 C. C. A. 36; Same v. Minnesota 
Moline Plow Ce, 118 Fed. 136, 55 C. C. A. 86 ; Same v. Fowler, 121 
Fed. 988, 58 C. C. A. 643. 

Let a decree be drawn in favor of the complainant. 



SMITH et al. v. UNITED STATES et al. 
(Circuit Court, D. Oregon. December 23, 1905.) 

1. Indians — Suit Respectinb Aixotment of Lands — Jurisdiction to Ap- 

point Receiveb. 

Under Act Aug. 15, 1894, c. 290, 28 Stat. 286, amended by Act Feb. 6, 
1901, c. 217, 31 Stat. 700, which coiifers on tlie Circuit Courts of the 
United States "jurisdiction to try and détermine any action, suit or pro- 
ceeding arising within their respective jurisdictions involving tlie right 
of any person in whole or in part of Indian blood or descent to any al- 
lotment of land under any lavv or treaty," sucb courts bave power to 
ap])oint a receiver for the lands involved in such a suit, where a proper 
showing therefor is made. 

2. Same — Gbodnds fob Appointment of Receiveb. 

The Circuit Court wiU not appoint a receiver in a suit to détermine 
tbe right to an allotment of Indian lands to take charge of and lease 
such lands, wbere the Secretary of the Interior, who is given by statute 
supervisory power of such leasing, bas given instructions tliat no action 
shall be taken in respect to leasing the lands in dispute until the rights 
of the respective claimants bave been determined. 

On Motion for Appointment of Receiver. 

R. J. Slater and J. T. Hinkie, for plaintiffs. 
W. C. Bristol, U. S. Atty. 
T. G. Hailey, for défendants. 

WOLVERTON, District Judge. This is an application to the 
court, through motion of the plaintiffs, to hâve a receiver appointed 
to take charge of the real property in dispute and the rents accrumg 
therefrom, and to hold the same subject to the further order of the 
court. The plaintiffs are Indians, who allège that they are entitled 
to hâve allotments made to them of certain lands described in the com- 
plaint, situate upon the Umatilla Indian Réservation, which were 
wrongfully allotted to the défendants and their predecessors ; the pur- 
pose of the suit being to détermine who of the parties plaintiff or de- 
fendant are rightfully entitled to the allotments. See Smith v. Bonifer 
(C. C.) 132 Fed. 889. The lands are now in the possession of the 
défendants, who are assuming to lease the same, and are collecting 
and appropriating the rents therefrom. 

The government contests the right of plaintiffs to the appointment 
of such receiver, principally on two grounds : First, that the court is 
not authorized, by the act providing for suit or action in the premises, 
to appoint a receiver; and, second, that the appointment of such re- 
ceiver would prove unavailing in the présent case, because the Sec- 
retary of the Interior has signified his intention of taking no further 
action respecting the leasing of the lands involved until the rights of 
the respective claimants hâve been determined. 
142 F.— 15 
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By Act Cong. Feb. 6, 1901, c. 217, 31 Stat. 760, which îs amendatory 
of Act Aug. 15, 1894, c. 290, 28 Stat. 286-305, the Circuit Courts of 
the United States are accorded "jurisdiction to try and détermine any 
action, suit, or proceeding arising within their respective jurisdic- 
tions involving the right of any person, in whole or in part of Indian 
blood or descent, to any allotment of land under any law or treaty; 
* * * and the judgment or decree of any such court in favor of 
any claimant to an allotment of land shall hâve the same effect, when 
properly certified to the Secretary of the Interior, as if such allotment 
had been allowed and approved by him." The language quoted is 
the same as that employée! in the act of 1894, supra. 

This statute has formerly been construed as extending to the Circuit 
Courts jurisdiction in cases of this nature. Smith v. Bonifer, supra; 
Patawa v. United States, 132 Fed. 893 ; and Hy-yu-tse-mil-kin v. 
Smith, 194 U. S. 401, 24 Sup. Ct. 676, 48 L. Ed. 1039. In Beck v. 
Flournoy Lîve Stock Co., etc., 65 Fed. 30, 12 C. C. A. 497, a circuit 
court exercised the authority to issue an injunctive writ, both in its 
preliminary and final stages. While the case was reversed on appeal, 
it seems not to hâve been questioned that the jurisdiction of the court 
was compétent for thèse purposes in a proper case. See, also, United 
States v. Flournov Live Stock Co., etc. (C. C.) 69 Fed. 886. And in 
United States v. Flournoy Live Stock Co., etc. (C. C.) 71 Fed. 576, 
it was held that the government had the right to invoke the aid of 
the court to restrain persons from procuring leases from the Indians, 
other than such as are authorized by law, and in virtue of the control 
of the Indian Department. 

The remedy sought by the appointment of a receiver in the présent 
case is provisional in its nature, like a preliminary or interlocutory 
injunction, and is designed to préserve the status quo of the parties 
until the final détermination of the cause. The exclusively équitable 
remédies embrace, says Mr. Pomeroy : 

"Those remédies which are wholly ancillary or provisional ; which do not 
either direetly or indlrectly afifect the nature of any primary right, but are 
simply means and instruments by which primary rights may be more effi- 
ciently preserved, protected, and enforced in judicial proceedings. This class 
includes the ordinary préventive injunction, receivers, and interpleader." 1 
Pomeroy's Equity Jurisprudence, § 171. 

Congress having given to the circuit court ample jurisdiction to 
détermine ail disputes touching the allotment of lands among the 
Indians upon réservations, I am of the opinion that it was also the 
purpose and intendment of the statute to accord jurisdiction in ail 
ancillary and provisionary matters, requisite to conserving to the par- 
ties ail just rights and privilèges pertaining to a rightful allotment, 
and that such jurisdiction extends to and comprises the power and au- 
thority for the appointment of a receiver in a case like the présent. I 
hold, therefore, that the first ground of objection, going to the juris- 
diction of the court, is not well assigned. The second ground, however, 
going to the exercise of such jurisdiction in the présent case, is well 
taken. 

Act Cong. March 3, 1885, c. 319, 23 Stat. 340, 341, relating to the 
allotment of lands in severalty to the Indians residing upon the Uma- 
tilla Réservation, provides, among other things, that: 
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"The Président shall cause patents to Issue to ail persons to whom allot- 
ments of lands shall be made under the provisions of thls act, which shall be 
of the légal effeet, and déclare that the United States does and will hold the 
land thus allotted, for the period o( twenty-flve years, in trust for the sole 
use and beneflt ot the Indian to whom such allotment shall hâve been made, 
or in case of hia decease, of his heirs aecording to the laws of the state of 
Oregon, and that at the expiration of said period the United States will 
convey the same by patent to said Indian, or his heirs as aforesaid, in fee, 
discharged of said trust and free of ail charge or Incumbrance whatsoever." 

A later act (Act Feb. 8, 1887, c. 119, § 4, 24 Stat. 388, 389), gên- 
erai in its scope, contains a like régulation, and provides further: 

"That the Président of the United States may in any case in his discrétion 
extend the period. And if any conveyance shall be made of the lands set 
apart and allotted as herein provided, or any eontract made touehing the 
same, before the expiration of the time above mentioned, such conveyance or 
eontract shall be absolutely null and void." 

By a yet later act, amendatory of this one, it is still further provided : 

"That whenever it shall be made to appear to the Secretary of tbe luterior 
that, by reason of âge or other disability, any allottee under the provisions of 
said act, or any other act or treaty can not personally and with benefit to 
himself occupy or improve his allotment or any part thereof the same may be 
leased upon such terms, régulations and conditions as shall be preseribed by 
such Secretary, for a term not exceeding three years for farming or grazing, 
or ten years for mining purposes." Act Feb. 28, 1801, c. 383, § 3, 2C Stat. 
794r-795. 

The régulation is re-enacted June 10, 1896. See Act June 10, 1896, 
c. 398, 29 Stat. 321-340. 

The first two statutes above alluded to were designed as limitations 
upon the power or authority of the Indians to deal with the lands 
by grant or eontract, which were imposed for their protection against 
"the greed and superior intelligence of the vi'hite man." Beck v. 
Flournoy, supra. The later statutes indicate unmistakably the policy 
of the government respecting the allotments and the Indian allottees 
entitled thereto. The Secretary of the Interior is given appropriate 
and ample authority to exercise a salutary supervision over the leas- 
ing of the lands thus allotted, for the protection and welfare of the 
Indians holding them, and to this end has heretofore acted in the 
discharge of the function accorded him. United States v. Fournoy 
Live Stock Co., etc., supra. The policy, therefore, has been put into 
practical efïect, and as it respects the lands severally allotted upon the 
Umatilla Réservation, the Secretary has, I am informed, uniformly 
exercised this supervisory control. 

Now, by the affidavit showing cause for the appointment of a re- 
ceiver herein, it is averred that the Department of Indian Affairs will 
recognize the receiver, and will authorize and approve leases made 
by him ; but by a récent dispatch f rom the Secretary to the Secretary 
of the Interior, the court is informed that the Umatilla agent, or his 
clerk in charge, was, as early as November 21, 1896, instructed that 
no action would be taken relative to the leasing of the land involved 
until the rights of the respective claimants had been determined. This 
instruction is authoritative, and the purpose of the government with 
respect to thèse lands and the contention of claimants is obvions ; that 
is, not to act further in the premises until the dispute is ended. 
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It îs stated as a principle of law, in Blondheim v. Moore, 11 Md. 365 
(a case cited in 3 Pomeroy's Equity Jurisprudence, under section 
1331) : 

"That there is no case In which the court appoints a receiver merely because 
the measure can do no harm." 

Coupling this with another principle, well settled, that courts will 
not do a vain or useless thing, it at once becomes apparent that a 
receiver ought not to be appointed in the présent case. The court has 
no positive assurance that such appointment would help any one at 
any stage of the proceeding. The motion will therefore be denied. 



HARDING, WHITMAN & CO. v. YORK KNITTING MILLS. 

(Circuit Court, M. D. Pennsylvanla. November 3, 1905.X 

No. 29, June , 1905. 

1. Tendee — Pleadino. 

A plea of tender must state bow and to whom it was made, as well as 
the amount tendered, in order tliat the court may see that as a matter of 
law the tender was good. 

[Ed. Note. — For cases In point, see Tol. 45, Cent. Dig. Tender S 69.] 

2. INTEREST — ACCOUNTS — DeFINITE TeEM OF CeEDIT. 

While tbe gênerai rule is that interest is not recoverable as a matter of 
course on open accounts, a distinction is made where goods are sold ou 
a deflnlte term of crédit, in which case interest runs from the date when 
the account becomes due, and unless there is a dispute as to the amount, 
or there are déductions or discounts to be adjusted and settled, a demand 
Is not necessary, but the account is presumed to be correct, and assumes 
the character of a iiquidated or settied account on which Interest becomes 
due. 
S, CouKTS — Ukited States Couets — Procédure — Evidence — Paeol EvroENCE 
TO Vaby Weiting. 

Where a contract is In writing and complète in itseif, its terms cannot 
be added to by paroi, in an action at law in a fédéral court 

[Ed. Note. — Conformity of practice in common-law actions in fédéral 
courts to State practice, see notes to O'Connell v. Reed, 5 C. C. A. 594, 
Nederland Life Ins. Co. v. Hall, 27 C. C. A. 392.] 

4. Sales — Right of Rescission — Acceptance oe Part Performance. 

Where défendant contracted for the purchase of a large quantity of 
yarn from piaintiffs, to be manufactured and delivered in weekly instail- 
ments, and accepted and used a number of shipments, although maliing 
compiaint about the quality, which It claimed was not that required by 
the contract, it could not thereafter rescind the contract as to yarn un- 
delivered because of such ailcged breach. 

5. CoNTRACTS — Action — Affidavit of Défense. 

An affidavit of défense in an action on a contract, alleglng a cancella- 
tion of the contract by consent of plaintifCs in writing, is insufflcient, un- 
less it sets out such writing, so that the court can détermine its légal effect 

6. Pleadihg— Affidavit of Défense— State Practice— Judqment for Part 

OF Plaintiff's Claims. 

On a rule for judgment for want of a sufflcient afBdavit of défense, the 
Btate practice will be foUowed, allowing judgment for such portions of the 
plaintiff's claim as to which the affidavit is found insufflcient, without préj- 
udice to the right to présent for the balance of the claim. 

At Law. Rule for judginent for want of a sufi&cient affidavit of dé- 
fense. 
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Clément B. Wood, for plaintiff. 
Henry C. Niles, for défendant. 

ARCHBALD, District Judge. It is admitted that the plaintifïs fur- 
nished to the défendants cotton yarn to the extent of $4,784.29, which 
has not been paid for, for which at least the plaintiffs are entitled to 
judgment. According to the dates of dehvery and terms of crédit set 
eut in the statement, $1,583.56 of this was due November 10, 1904, $2,- 
561.10 was due December 10, 1904, and $730.63 was due February 10, 
1905, making January 20, 1905, as averred by the plaintiffs, as the aver- 
age date of maturity, from which time interest is claimed. The défend- 
ants deny liability for interest, for the reason, as stated in their affidavit, 
that "on March 13, 1905, they tendered payment for ail the said several 
sums of money to the plaintiffs, which the plaintiffs declined to accept." 
The averment of tender so made is clearly insuffîcient; the difficulty 
with it being that it gives no facts. As it stands, it is a mère conclusion, 
like an averment of payment, which, without more, is bad. Snyder v. 
Powers, 3 Walk. (Pa.) 277; McCracken v. First Presby. Congr., 111 
Pa. 106, 2 Atl. 94. Tender is a mixed question, and the facts should be 
given in order that the court may see that as a matter of law it was 
good, to judge of which it is necessary to state how and to whom it was 
made, as well as the amount tendered, without which this cannot be 
known. 

But, however déficient in this respect the défendants' aiifidavit may 
be, interest is not to be allowed unless it appears that the plaintiffs are 
entitled to it. Interest is not a matter of course on open accounts, unti1 
they bave been liquidated or settled. 16 Am. & Eng. Encycl. Law (2d 
Ed.) 1017. This is the prevailing rule, and is in force in Pennsylvania 
(McClintock's Appeal, 29 Pa. 361), except that hère, by long-establish- 
ed usage, interest is chargeable in any event on a running account aftcr 
six months. Adams v. Palmer, 30 Pa. 346. A distinction seems to bc 
made, however, where goods are sold on a definite term of crédit. Sel- 
leck V. French, 1 Conn. 32, 6 Am. Dec. 185, 1 Am. Lead. Cas. 500. 
When that is the case, the debtor being in default after the term of 
crédit has expired without payment, there would seem to be no good 
reason why he should not pay interest as compensation for withhold- 
ing the price due. Crawford v. Willing, 4 Dali. 286, 289, 1 L. Ed. 836 ; 
Obermyer v. Nichols, 6 Bin. 159, 162, 6 Am. Dec. 439 ; Eckert v. Wil- 
son, 12 Serg. & R. 393, 398; Young v. Godbe, 15 Wall. oG2, 565, 21 L. 
Ed. 250. The only question is whether (as seems to be intimated in 
some of the cases) a demand is not necessary in order to give it the 
character of a settled or stated account and so meet the requirement that 
interest is only recoverable where there is a failure to pay a definite sum 
at a day fîxed. Kelsey v. Murphy, 30 Pa. 340. Minard v. Beans, 64 
Pa. 411 ; Richards v. Citizens' Nat. Gas Co., 130 Pa. 37, 18 Atl. 600. 
But, however that may be, where items of the account are in controver- 
sy, or there are déductions or discounts to be adjusted and settled, 
where, as hère, the balance due is admitted, the necessity for making a 
demand or rendering a statement, by which, if not objected to within 
a reasonable time, the account is presumed to be correct and assumes the 
character of a liquidated or settled account on which interest becomes 
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due by virtue of that, is not apparent. In the account în suit, as averred 
in the statement, the bills for goods shipped each month were due on the 
lOth of the month succeeding, subject to certain discounts and allow- 
ances, the correctness of which as figured by the plaintiffs is not chal- 
lenged. This may not entitle them to average the date of maturity as 
they claim ; but it does entitle them to interest on each bill, the amount 
being undisputed, from the time it became due, having the right to ex- 
pect payment at that time, and being compelled to resort to légal pro- 
ceedings to obtain it. 

The rest of the plaintifïs' claim is for a refusai to accept further de- 
liveries. Four several written orders for yarn were given by the de- 
fendants and accepted by the plaintifïs, and thèse constituted the con- 
tracts between them. Three of thèse were dated the same day, July 16, 
1904, of which two were accepted July 18th, and the third on August 
9th, and there was also a subséquent order on September 8th accepted 
the next day. The yarn to be furnished on the first and last of thèse 
was to be from the Arlington Mills ; on the second, from the Manomet 
Mills ; and on the third, from "Mill No. 57," so called. On the order 
to be filled from the Manomet Mills it was specified that the yarn "must 
be as good as Arlington Mills yarn," and on the second Arlington Mills 
order, that it should be "like previous orders" ; but on the "Mill No. 57" 
order nothing whatever of the kind was said. It is under this order* 
that the présent controversy arises. 

iDupIleate — Please slgn and return. 

Hardlng, Whitman & Co., 
Dry Goods Comnilssion Merchants, Cotton Yam Department 

Boston. Mass.. Aug. 9tli, '04. 
No. 8,065. 
York Knlttlng Mills Co., York, Pa. 

Dear Sirs: We hâve eutered your order of July ICth, 1904. 
Your order No, Mil! No. 57. 

Quantity 50,000 Ibs. Count. 

Description Ciirded on Cônes, 

Proportion abont 15,000 Ibs. each 7s & 9%s, 
I 10,000 Ibs. Ils & 5,000 Ibs. each 15s & l«s. 
Priée and Tenus. 2% lOth Prox. Freight paid to York. Basis 

18c for lOs. 
Coues. 

7's-17c, OVaS-lSc, IS's-iga^c, ll's-18J4c, 18's-20%c. 
Deliveriea SùOO ibs. weekly Sept. 20th. 

(Changed by customer to Oct. Ist) 
Shipping Directions York, Pa. 

Remarks Please send spécifications at once. 

This sale subject usual allowance of 2% tare for cônes and paper wrapping 
if shipped on Broadbent or Foster Cônes 1% if shipped on Universai Cônes. 
Yours very truly, Hardlng, Whitman & Co., 

By Geo. D. FoUett 
This Is in accordance with our understanding. 

York Knlttlng Mills Co., 

Per Henry L. Field, Sec. 
If the production of the mill sball be curtailed during the time above men- 
tloned by strikes, lockouta, or any unavoidable casualties, deliveries shall 
only be demanded proportionate to the production. 
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So far as the refusai to accept deliveries is based on an alleged agree- 
ment, outside of the order, that the yarn was to be of a quality equal to 
that which had been f urnished from the same mill about a year previous, 
with which the plaintiffs failed to comply, it cannot be sustained. As 
aiready stated, the order and its acceptance constitute the contract, and 
being in writing, and complète in itself, the size, as well as the grade, of 
the yarn being admittedly indicated by the numbers given to it, it can- 
not be added to in this way by bringing in an omitted member by paroi 
in an action at law in a fédéral court. This is too well established to 
need any extended citation of authorities ; but De Witt v. Berry, 134 U. 
S. 306, 10 Sup. Ct. 536, 33 L. Ed. 896 ; Seitz v. Brewers Refrigerating 
Machine Co., 141 U. S. 510, 12 Sup. Ct. 46, 35 L. Ed. 837 ; Van Winkle 
V. Crowell, 146 U. S. 43, 13 Sup. Ct. 18, 36 L. Ed. 880; Pitcairn v. 
Hiss, 135 Fed. 113, 61 C. C. A. 657 ; and Dunn v. Mayo Mills, 134 Fed. 
804, 67 C. C. A. 450 — may be referred to as particularly apposite. 

It is averred in the affidavit, however, that yarns shipped by the plain- 
tiffs as 7's and 9j4's were not such in reality, although so designated, 
being "uneven in size, knotty, irregular, badly spun," and reeling "from 
No. 6 to No. 10," breaking the needles in the défendants' knitting ma- 
chines, and not being able to be knit into hosiery that was merchant- 
able, producing chiefly seconds, which could only be sold at a price 25 
cents a dozen less than regular goods, and resulting in a much larger 
percentage of waste material than if such yarns had been of the quality 
claimed to hâve been contractèd for. Also, that the plaintiffs were 
repeatedly notified of this by letter, and samples of the yarn, as well as 
spécimens of the product, sent them ; in response to which they advised 
the défendants that they had taken the matter up with the '"Mill No. 
57," by which the yarn was made, and finally assented in writing to a 
cancellation of the order as to No. 7's. Notwithstanding this, however. 
and although they had advised the défendants that the mill had discon- 
tinued spinning No. 7's, they insisted, as it is further averred, on the 
défendants receiving some 2,500 pounds more of the "unsatisfactory 
yarn"; whereupon, being obliged to go into the market and purchase 
other yarn in place of that which was to be furnished, the défendants 
canceled the contract and declined to receive any further deliveries, 

It is not altogether clear, from what is so recited from the affidavit, 
whether the refusai of the défendants to take any more yarn is to be 
regarded as based on a failure in quality, judged according to the stand- 
ard sought to be established by paroi, or by taking the writing as it 
stands. But, assuming it to be the latter, the question is whether they 
had the right, at the time, to rescind the contract as they did. It may 
be conceded as a gênerai rule, to which, however, there are many quali- 
fications, that the breach of a contract by one party relieves the other 
from further obligation under it. This is certainly the case where the 
contract is entire, and either in time or in manner of performance is 
broken by either party at the outstart. Norrington v. Wright, 115 U. 
S. 188, 6 Sup. Ct. 12, 29 L. Ed. 366 ; Bowes v. Shand, L. R. 2 App. 
Cases, 455; Pope v. Porter, 102 N. Y. 366, 7 N. E. 304. Where the 
contract, however, is divisible, or, if indivisible, is made up of several 
distinct and similar acts to be separately and successively performed, 
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the right to rescind, according to some authorities, dépends on whether 
the conduct of the party in default is such as évinces an intent to aban- 
don the contract, or no, longer to be bound thereby. Mersey Co. v. 
Naylor, L. R. 9 App. Cases, 444 ; Blackburn v. Reilly, 47 N. J. Law, 
290, 1 Atl. 27, 54 Ain. Rep. 159. More to our purpose, however, it is 
held, where a commodity has been sold, to be delivered in certain install- 
ments, the vendee is not relieved by defective deliveries which would or- 
dinarily entitle him to rescind, if he has accepted and retained them with 
knowledge of the defects. It is différent where the acceptance is with- 
out knowledge, if he elects to rescind within a reasonable time after he 
knows. Norrington v. Wright, 115 U. S. 188, 6 Sup. Ct. 12, 29 L. Ed. 
366. But, saving this, the right is gone. 

In Lyon v. Bertram, 20 How. 149, 15 L. Ed. 847, the plaintiffs sold 
a cargo of flour of about 2,000 barrels, the quality of which was to be 
determined by inspection, by which, also, the price was to be ascertained. 
On orders of the défendant some 200 barrels were delivered, which were 
paid for and consumed, notwithstanding which, because of some alleg- 
ed failure in quality, the défendants subsequently refused to take any 
more. And it was held that by a partial acceptance the right to rescind 
was no longer open. "The purchaser cannot rescind the contract," as 
it is said, quoting from Perley v. Balch, 23 Pick. 283, 34 Am. Dec. 56, 
"and yet retain any portion of the considération. The only exception is 
where the property is entirely worthless to both parties. * * * Jt 
must be nullified in toto, or not at ail." Bamett v. Stanton, 3 Ala. 183, is 
also cited with approval where it is said : 

"A contract cannot be reseinded without mutual consent, where circum- 
stances hâve been so altered by a part exécution, that the parties cannot be 
put in statu quo." 

The case of Clark v. Wheeling Steel Works, 53 Fed. 494, 3 G. C. A. 
600, decided by the Court of Appeals of this Circuit is to the same ef- 
fect. The plaintiffs there made sale to the défendants of 5,000 tons of 
steel billets, to be delivered at a certain rate per month on orders of the 
défendants, upon which 1,512 tons were shipped to a designated partj, 
and something paid upon account. The défendants having refused to 
accept any further deliveries, the plaintiffs tendered performance in ac- 
cordance with the contract, and subsequently brought suit. The défend- 
ants at the trial justifîed their refusai on the ground that the billets which 
had been delivered were not "good, merchantable steel, suitable for 
manufacturing purposes," as required by the contract; many of them 
being so defective by reason of cracks, flaws and seams that they could 
not be rolled into smooth and perfect sheets. It appeared, however, 
that on complaint and investigation thèse had been made good by the 
plaintiffs, and that upon an adjustment between the parties the défend- 
ants had paid some $45,600 as the balance due for what they had had. 
In sustaining a recovery for the rest, it was held that if the steel was 
not what it should hâve been, and the défendants retained and used a 
portion of it without knowledge that it was defective, and, immediately 
upon discovering it, refused further deliveries, they were within their 
rights and could rescind; but that, if they retained and used it after 
that, they could not. So in Scott v. Kittanning Coal Co., 89 Pa. 231, 



HAEDING, WHITMAN & CO. V. YORK KNITTING MILLS. 233 

33 Am. Rep. 753, the plaintiffs agreed to deliver 5,000 tons of coal from 
a specified vein, within the period of a year, at not exceeding 6,000 tons 
a month. Some 18,000 tons were delivered and received, of which 10,- 
000 were paid for. Défendants claimed the right to rescind because of 
the fraudulent substitution of coal inferior to that which had been bar- 
gained for. But it was held that, while they might hâve refused to take 
such coal, having actually accepted and sold it, they could not rescind, 
because they could not restore it. 

Thèse cases rule the one in hand. Admittedly the défendants retain- 
ed and used a quantity of the yarn after they knew of its de f active char- 
acter, and only undertook to rescind vvhen the plaintiffs after some at- 
tempted adjustment proposed to go on. But this was too late. If they 
had ground for rescinding because the yarn was not what it should hâve 
been, they were called upon to assert it within a reasonable time after 
the defects were brought home by the opportunity for inspection 
(Spiegelberg v. Karr, 24 Pa. Super. Ct. 339), after which it was not 
available to them. They could, of course, refuse to accept inferior yarn, 
and compel the plaintiffs to furnish that which was up to the standard, 
and they would also be entitled to damages if this was not done. But 
the contract was entire, and could not be abrogated after there had been 
a partial, even though a defective, performance, of which the défend- 
ants knowingly accepted the benefit. 

It is said, however, that accordîng to the affidavit the plaintiffs, on 
complaint made to them and ineffectuai attempts to remedy the dif- 
ficulty, assented in writing to a cancellation of the contract, as to the 
yarn known as "7's," to which extent at least the défendants are not 
liable. But according to familiar rules, if any such writing was relied 
upon, a copy should hâve been exhibited (Erie City v. Butler, 120 Pa. 
374, 14 Atl. 153), or its terms, at least, stated with such particularity 
that the court could détermine whether the construction claimed for it 
was warranted (Willard v. Reed, 132 Pa, 5, IS Atl. 921.) To allège 
broadly that the plaintiffs assented to the cancellation of the contract, 
without more, is a mère conclusion, which, the same as the allégation of 
tender considered above, is left without facts to sustain it, and is there- 
fore ineffectuai to prevent judgment. It follows that the plaintiffs are 
entitled to recovery hy way of damages the loss which they experienced 
on a resale of the yarn which was manufactured and tendered to the 
défendants, but which the latter refused to receive. 

Not so, however, as toyarn which was not manufactured, on which 
the profits which would hâve been made, if it had been, are claimed. 
The plaintiffs are admittedly mère factors or brokers, and the profits 
would beiong to the manufacturers whom they represent ; ail that they 
themselves hâve lost being apparently their commissions. It is said 
that they sold del credere, and are therefore entitled to stand as prin- 
cipals, being liable over to the manufacturers for the priée. But that is 
not shown by the record, and there is nothing in conséquence to over- 
come the averment in the affidavit, that they are commission men, 
without more. 

In accordance with the views so expressed, and following the course 
prescribed by the state law in such cases, judgment is directed to be en- 
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tered in favor of the plaintiffs for the following items of their daim, as 
to which the affidavit of défense is found to be insufficient, without préj- 
udice to the right to proceed for the balance of the same (Act Pa. July 
15, 1897 [P. L. 276] ; Pierson v. Krause, 208 Pa. 115, 57 Atl. 348 ; In- 
ternational Contracting Co. v. McNichol [C, C] 105 Fed. 553) : 
For balance due on yarn, delivered but no}: 

paid lor $5,674 60 

Less crédit of 800 37 



Interest tliereon: 

(a) As to $2,382.99 from November 10, 1904, 
IOkSS déduction of $1.96, mercbcUidise re- 
turned, and crédit of $789.41, Marcb 9, 

1905 $111 20 

(b) As to $2,.561.10, from December 10, 1904. . 138 .30 

(c) As to $730.63, from February 10, 1905.,.. 32 15 



$4,874 29 



$281 65 $5,155 94 



Loss on resale of unaccepted yarn $350 37 

Interest tbereon from April i4, 1905 11 56 



361 73 
$5,517 67 



In re COLUMBIA IRON WORKS. 

(District Court, E. D. Mlcblgan, S. D. April 18, 1904.) 

L Bankeuptcy — Administration of Estate — Mattees to be Determined bt 

COUBT. 

It Is the policy of the bankruptcy law to commit the administration of 
estâtes of bankrupts to persons who are disinterested and will act for 
ail of the creditors, and not in the interests of any particular faction, 
and In vlew of such policy the appointment of appraisers, which by 
Bankr. Act July 1, 1898, c. 541, § 70b, 30 Stat. 565 [U. S. Comp. St. 1901, p. 
3451], Is required to be made by the court, sbould be made by the référée 
In the exercise of his independeut judgment and sbould not be submitted 
to a vote of the creditors, espeeially where there is a sharp conflict of 
vlews and interests between creditors ; nor, for the same reason, sbould 
the manner in which the property shall be sold, whether In bulk or In 
parcels, be submitted to the vote of the creditors. 

2. SAM&— TRUSTEE RiGHT TO SELECT COUNSEL. 

It is error for a r'Cferee in bankruptcy to permit the creditors by a 
majority vote to sélect the attorney for the trustée; the right to make 
such sélection being In the trustée, subject only to control by the court 

3. Same— CouNSBL for Trustée— Conflicting Employments. 

Where there are disagreements between factions of creditors as to 
thé manner of administering a bankrupt estate, the court will not ap- 
prove the sélection by the trustée of an attorney who also represents and 
continues to act for certain of the creditors. 

4. Same — Allowance op Secured Claims — Review. 

Bankr, Act July 1, 1898, c. 541, § 56b, as supplemented by section 57f , 
30 Stat. 560 [U. S. Comp. St. 1901, p. 3443], provides for the votiug valu- 
ation of claims which exceed in amount the securities or prlorities of 
the creditors, and the ascertainment of the excess prior to the final dé- 
termination of the amount to be credited as the basis of a dividend as 
provided by section 57h. On such hearing both the claimant and object- 
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Ing credltors are entitled to be heard and to adduce testlmony, and the 
allowance can be reviewed only on a pétition by the trustée or another 
créditer for a re-examination. 

[Ed. Note. — Appeal and review In bankruptcy cases, see note to In re 
Eggert, 43 C. 0. A. 9.] 

5. Same — Ceeditors' Meetings — Ceeditoes Entitled to Vote. 

Where objections are filed to a claim, on tlie ground that the claimant 
bas received a préférence, be should net be permitted to participate in 
creditors' meetings until tbe matter bas been àeard and determined. 

6. Pboxy to Bankrtjpt's Attoeney. 

A power of attorney from a creditor of a bankrupt, running jointly to 
one of the bankrupt's attorneys and another, does not entitle either to 
vote on sucb daim at a creditors' meeting. 

7. Same — Appraisees — Disqtjalifyino Interest. 

A person is not disqualified for appointment as an appralser of a banli- 
nipt's property merely because some of the officers and directors of a 
corporation creditor are also officers and directors of another corpora- 
tion of which such appraiser is président. 

In Bankruptcy. On certificate from référée, and exceptions of 
creditors. 

Bernard B. Selling, for trustée. 

William B. Hatch, for excepting creditors. 

Walker & Spaulding. for other creditors. 

SWAN, District Judge. On February 11, 1904, an adjourned 
meeting of creditors of the bankrupt was held, at which the référée 
presided. To the proceedings of the meeting, eighteen exceptions 
are filed by the minority creditors, and the référée has certified them 
to the court for review, together with his report of the proceedings 
had at the meeting. Thèse exceptions may be classified as follows : 
( 1 ) To the actions of the référée in taking the votes of creditors : 
(a) On the choice of appraisers; (b) on the manner in which the 
sale of the assets of the bankrupt should be made, whether in bulk 
or in parcels; (c) on the choice of an attorney for the trustée. (2) 
To the rulings of the référée: (a) That the State Savings Bank was 
entitled to vote upon its claim; (b) that A. D. Bennett, trustée, was 
entitled to vote; (c) that Alex. Moore was entitled to vote on sun- 
dry claims. (3) The appointment of A. C. Pessano as one of the ap- 
praisers. The first class may be considered collectively. 

1. Section 70, subd. "b," of the bankrupt act of July 1, 1898 (30 
Stat. 565 [U. S. Comp. St. 1901, p. 3451]), provides: 

"That ail real and Personal property of bankrupt estâtes shall be ap- 
praised by three disinterested appraisers; they shall be appointed by, and 
report to, the court." 

While there is nothing in the act which in terms prohibits either 
officiai from allowing creditors to express their préférences or taking 
their votes upon the persons proposed for the position, it is a proceed- 
ing not to be encouraged. The appointments were made by the référée, 
and if his appointées possess the proper qualifications his sélections 
are not void by reason of permitting creditors to express their préf- 
érences, yet it is far better that he act upon his own unfettered juig- 
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ment. The act confers the power to choose a trustée prîmarily on 
the creditors. As explicitly it empowers the court to appoint the ap- 
praisers. The Une between the powers of the creditors and those 
of the référée is clearly drawn. He may, if the creditors fail to do 
so, appoint a trustée. The creditors cannot, if the référée fails to 
do so, appoint appraisers. While it is necessary and proper that 
the référée should inform himself of the competency and disinter- 
estedness of such persons as he may hâve in mind for appraisers, 
to permit the creditors to nominate such persons as they may think 
proper for the positions, is to subject the persons nominated to the 
suspicion that they are partisans of their supporters, and the référée 
to criticism that in appointing the nominees of the majority the 
choice is not his individual judgment, but a concession to numbers. 
Especially is this true when there is a sharp conflict of views and 
interests between the factions. The proceedings of the creditors' 
meeting under review, are not the first manifestations of the exist- 
ence of cliques among creditors in this cause. In fact the case has been 
more prolific of heated controversies between those interested in the 
estate than any other case in bankruptcy — 'Voluntary or involun- 
tary — which has been brought in this district since the passage of 
the présent bankrupt act. Thèse différences seem to be due in part 
to a misconception of the powers of creditors and of trustées, and to 
conflicts of interests and judgment in regard to matters, the dispo- 
sition of which belongs to the court. This first developed at the meet- 
ing of January llth ult., when a majority of the creditors, in the 
face of the statute and gênerai orders, attempted, by vote, the re- 
raoval of the trustée chosen at the first meeting and the élection of 
his successor. This action was, of course, held a nullity. Scarcely 
less illégal are some of the proceedings of the meeting of February 
llth ult., which hâve given rise to thèse exceptions. The object of 
section 70b is to secure disinterested appraisers, and the means to 
that end is that appointment by the référée, because he alone is dis- 
interested. There is great force in what is said by Judge Thomas, 
in Re Sumner, 4 Am. Bankr. Rep. 123, 101 Fed. 334, in relation to 
the choice of trustées by the creditors, and its truth has been ex- 
emplified in this case: 

"Expérience In tbis district under the présent act illustrâtes that the 
provisions of the statute committing the sélection of the trustée to the cred- 
itors, permlts embarrassments whicb seriously tend to delay tlie speedy and 
proper distribution of the estate. It usually happens that, where there are 
assets, coteries of creditors are formed for the purpose of controlling the 
élection of a trustée, either In the interest of particular creditors, or for the 
purpose of carrying to some particular lawyer the émoluments arising froni 
the conduct of the business. As a resuit, the coui-t has been compelled to 
appoint a recelver in almost every Important proceedlng pending the contest 
over the élection of the trustée. Such reoeiver usually performs a considér- 
able part of the duties that belong to the trustée, and the expense of the ad- 
ministration is largely Increased. It is not withln the power of the court to 
withdraw from the creditors their due right to sélect the trustée, but every 
effort should be made to put an end to the undue contention, and the eonso- 
quent delay that accompanles the attempted exercise of that right." 

The same view is expressed by Judge Nixon, 14 N. B. R. 153, Fed. 
Cas. No. 4,058. The lilce results flow from permitting the majority 
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of credîtors to control the minority, and equally from factious opposi- 
tion of a minority. The summary of évidence sent up by the référée 
contains three letters, from which it appears that some, at least, 
of the majority of creditors are acquiring daims with a view to re- 
organization and a sale of the property as a whole, and presumably 
an appraisal is sought which will promote that scheme. On the other 
liand, it is charged that the minority désire that administration of the 
estate be prolonged and its property sold in parcels. Thèse are 
matters which are for détermination by the court upon a liearing. 
The act is equally adverse to any step, measure, or administration 
which will retard the realization and distribution of assets, or facili- 
tate their acquisition by any part of the creditors at the expense of 
the rest. It is apparent from the vote that both factions of creditors 
deem the sélection of appraisers a matter of importance, and it may 
reasonably be inferred that one party is seeking a low appraisal and 
the other a high one, for ulterior ends. This controversy, and that 
relative to the question whether the property should be sold in bulk or 
in parcels, are matters for détermination by the court, and not by vote 
of creditors. The interests of the bankrupt and its creditors should 
not be impaired or imperiled by thèse bickerings, which engender 
discord, delay administration, and cause injury to the interests of ail 
concerned. 

2. Equally removed from the interférence of the creditors is the 
action of the trustée, so long as that oificer shall act with fidelity 
to his trust. He is chosen to represent ail the creditors — not a ma- 
jority, however great. In re Lewensohn, 9 Am. Bankr. Rep. 368, 
121 Fed. 539, 57 C. C. A. 600. The purpose of vesting the estate of 
the bankrupt in him is to commit to an impartial administration 
its management for the benefit of each and ail the creditors. The credi- 
tors are the cestuis que trustent. He gives a bond for the faithful 
performance of his duty to ail the beneficiaries. His office is one of 
Personal confidence and cannot be delegated. He has no right to im- 
pose his duty on others, and if he does he will be responsible to the 
cestuis que trustent. 1 Perry on Trusts, § 402 ; Turney v. Carney, 
5 Beav. 517; Taylor v. Hopkins, 40 111. 442. Subject to the control 
of the court and statutory limitations, the entire administration of 
the trust estate is in his hands. He cannot, therefore, yield his 
judgment to that of a majority of the creditors, merely because they 
are a majority, without a breach of his trust. To thus abdicate his 
duties is to make himself a mère passive trustée. It is proper that 
he should consult with the creditors upon important matters and 
get the benefit of their knowledge and expérience, but the responsi- 
bility of décision rests upon him. Finance Co. v. Warren, 88 Fed. 
528, 27 C. C. A. 472. The forty-third section of the act of 1867 (14 
Stat. 538, c. 176) made provision for superseding the ordinary bank- 
ruptcy proceedings by a vote of three-fourths of the creditors and 
the conveyance to trustées of the estate of the bankrupt to wind up 
and settle the same under the direction of a committee of the credi- 
tors. In Re Jay Cooke & Co., 11 N. B. R. 1-19, Fed. Cas. No. 3,169, 
this statute was construed as withdrawing control over the settlement 
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and distribution of the bankrupt's estate from every other power than 
the creditors' committee, and it was held that in the absence of fraud 
the direction of such committee to the trustée was conclusive and 
would not be controlled by any meetings of creditors after their ap- 
pointment. The présent bankruptcy law has no corresponding pro- 
vision. The strong inference from its absence is that the trustée 
must discharge his duties according to iiis best judgment, subject 
only to the control of the court. He has been held a quasi officer 
of the court. In re Ryan & Grififin Co., 6 N. B. R. 235, Fed. Cas. 
No. 13,183; McLean v.' Mayo, 7 Am. Bankr. Rep. 115, 113 Fed. 106. 
"By the clearest impHcation," says Judge McCormick, "he represents 
ail the creditors, and as such représentative has an interest in the 
just administration of the estate which belongs to the creditors." 
Atkins V. Wilcox (C. C. A.) 5 Am. Bankr. Rep. 313, 105 Fed. 597, 
44 C. C. A. 636, 53 L. R. A. 118; In re Dewey, 4 N. B. R. 412-414, 
Fed. Cas. No. 3,849. 
Judge Lowell said: 

"I am unwllling to admit that parties opposed In Interest to the officiai action 
of assignées should hâve the power to dictate their conduct even if they hap- 
pen to be able to command a majority vote of the creditors themselves." 

In Re Mallory, 4 N. B. R. 157-159, Fed. Cas. No. 8,990, Judge 
Hillyer said: 

"He [the assignée] has a right to choose his own counsêl, and must proceed 
wlth his duties according to his best judgment; the court holding him only 
to a just and reasonable accountability. Should the court undertake to direct 
hlm when to proceed in a suit, it would find that it had practlcally decided 
questions ex parte which ought to hâve been decided only on a hearing of 
both parties interested." 

Judge Lowell remarks, in Re Clairmont, 1 N. B. R. 276, Fed. Cas. 
No. 2,781: 

"It Is not very obvious that the assignée could do any great Injury to a 
creditor If he were so disposed. His conduct Is always open to the super- 
vision of the court." 

In Re Baber, 9 Am. Bankr. Rep. 406, 119 Fed. 525, Judge Ham- 
mond held it was the duty of the trustée to engage compétent 
counsel, state the facts, and follow his advice. See, also. In re 
Abram, 4 Am. Bankr. Rep. 575, 103 Fed. 273. The discrétion of the 
trustée extends to the employment of professional and clérical as- 
sistance without application to the court. "The court could do but 
little more than grant such authority," says Judge Longyear, "in gêner- 
ai terms leaving the cases in which such assistance should be employ- 
ed largely to the discrétion of the assignée as contingencies shall arise 
making such assistance necessary. Such authority I think the as- 
signée already possesses under his gênerai power s, subject, however, 
to the control of the court." In re Noyés, 6 N. B. R. 281, Fed. Cas. 
No. 10,371. See, also. In re Davenport, 3 N. B. R. 77, Fed. Cas. No. 
3,587. 

The reasons for thèse rulings are not far to seek. The admin- 
istration of the estate by the body of creditors is manifestly imprac- 
ticable, and against the scheme and policy of the law. The strife 
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between discordant creditors would imperîl realization of the assets, 
and perhaps waste the estate. The law, therefore, requires the 
assets of the bankrupt to be entrusted to the management of one or 
three trustées, selected by the creditors, whom it clothes with ample 
powers for the exécution of the trust, securing their fidelity by proper 
bonds and by subjecting their management to revision by the court. 
It exacts from them the same degree of care in their duties which a pru- 
dent business man would give to his own affairs (Stanley v. Coït, 5 
Wall. 167, 18 L,. Ed. 502), and subject to review of his actions by the 
court — not by creditors — commits to their judgment the adminis- 
tration of the estate. The gênerai rule is that the courts will not re- 
move the trustée except for incompetency or breach of duty, and 
then only, pursuant to statute, "upon complaint of creditors * * * 
for cause, upon hearings, and after notice to them." Section 2, subd. 
17 (Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 
3421]). He has a right generally to choose his own counsel, and 
that right will not be controlled unless it is plaiuly abused. The 
majority of creditors hâve no more power to dictate whom he shall 
employ as counsel than the beneficiaries under a deed of trust or a 
will bave to détermine that matter by the vote of the greater num- 
ber. In the case at bar, there is no ground for criticising his choice. 
It is equally true that the integrity and ability of the gentleman voted 
for by the majority of the creditors is unquestioned. No objection 
exists against either of the counsel, except the fact that each repre- 
sents creditors. This objection was not made to either. There was, 
therefore, no reason assigned for the proposed change nor power 
in the creditors to make it. The vote, therefore, was unauthorized 
and nugatory, and the référée erred in permitting it to be taken. 

But, notwithstanding the trustee's gênerai authority to sélect his own 
counsel, this case présents conditions which require its modification. 
The gênerai rule is opposed to the employ ment by the trustée of 
counsel representing interests in the litigation which are either ad- 
verse to the estate or in conflict with other interests represented 
by the trustée, or to which he owes a duty. In re Rusch, 5 Am. 
Bankr. Rep. 565, 105 Fed. 608. In Re Arnett, 7 Am. Bankr. Rep. 
522, 112 Fed. 770, Judge Hammond condemns the action of credi- 
tors, or a majority of them, selecting some one or more of their own 
attorneys as the légal adviser of the trustée, and held that the trustée 
"should be advised by independent counsel, selected by the court 
for that purpose, who does not represent any of the creditors." 

In Re Mallory, 4 N. B. R. 157, Fed. Cas. No. 8,990, Judge Hillyer 
held that: 

"The assignee's attorney Is a minister of the court, and his duty is to the 
estate, even to the préjudice of his own claim, and it is considered Inconsist- 
ent with his duties if he acts also as attorney for the banlcrupt." 

It is equally objectionable, it would seem, for him to attempt to 
serve the body of the creditors represented by the trustée and his own 
clients, who hâve claims against the estate. Ex parte Arrowsmith, 
14 Ves. 209. While thus far in the case at bar no conflict between 
his duty to the trustée and that owing to his clients seems to hâve 
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arisen, such a conflict is not unlikely and should be forestalled. The 
ruie which requires the strictest impartiality on the part of a re- 
ceiver more strongly obtains in the case of a trustée in bankruptcy, 
and also to his attorney. If a receiver ought not to employ the 
counsel of any party to the Htigation (Beach on Receivers, § 262), 
it certainly ought not to be permitted to a trustée whose cestuis 
que trust contest each others' daims and are concerned only for their 
individual interests. The opinion of Judge Seaman in Re Kelley 
Dry Goods Co., 4 Am. Bankr. Rep. 528, 102 Fed. 748 is a forcible 
négation of the propriety of committing even possible adverse in- 
terests to the same counsel. 

In view of the strained relations between the combinations of credit- 
ors in this cause, and in the belief that it will conduce to harmony 
and promote speedy settlement of the estate, the attorney for the trus- 
tée should elect at once whether he will sever his professional rela- 
tions with the creditors whom he represents or cease to act for 
the trustée. If he chooses the former, there would seem to be no 
objection to his continuing as counsel for the trustée. If he elects 
to act for the creditors, the court will appoint an attorney for the 
trustée. The conclusions reached on the right of creditors to choose 
the attorney for the trustée are opposed to the views expressed in 
Re Smith, 1 Am. Bankr. Rep. 37, and in Re Little River Lumber Co., 
3 Am. Bankr. Rep. 682, 101 Fed. 552, but the authority cited in 
the first for the ruling made fails to sustain it. In the second case 
Judge Rogers, without discussion of the question, rests his opinion 
upon the case of In re Smith. The reasons for a contrary view 
seem to bave a stronger support in principle and authority, 

2. The second class of exceptions présent questions upon the right 
of the State Savings Bank, A. D. Bennett, and Alex. Moore to vote 
upon claims. Section 56 (Act July 1, 1898, c. 541, 30 Stat. 560 [U. S. 
Comp. St. 1901, p. 3442]), provides that: 

"Creditors shall pass upon mtitters submitted to them at their meetings 
by a majorlty vote In numbers and amount of claims of ail creditors whose 
claims hâve been allowed and are présent, except as herein otherwise pro- 
vided." 

This, however, confers no authority to submit to creditors the 
décision of matters which the statute has otherwise made provision 
for. By section 56b [U. S. Comp. St. 1901, p. 3443] creditors hold- 
ing claims secured or having priority shall not, as to such claims, 
be entitled to vote at creditors' meetings, "nor shall such claims be 
counted in the number of creditors or amount of claims, unless 
the amounts of such claims exceed the value of such securities 
or priorities, and then only for such excess." Section 57a dé- 
clares what shall constitute proof of a claim, and by subdivision "c" 
claims, after being proved, may, "for the purpose of allowance, be 
filed. * * * " By subdivision "d" claims "duly proved shall 
be allowed upon receipt by or upon présentation to the court, unless 
objection to their allowance shall be made by parties in interest," etc. 
By subdivision "e" of section 57 "claims of secured creditors and those 
who hâve priority may be allowed, to enable such creditors to par- 
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ticipate in the proceedings at creditors' meetings held prior," etc., 
"but shall be allowed for such sums only as to the courts seem to be 
owing over and above the value of their securities or properties." 
By subdivision "i" "objections to claims shall be heard and deter- 
mined as the convenience of the court, and the best interests of the 
estâtes and claimants will permit." Subdivision "f" suppléments sec- 
tion 56b, by providing for the voting valuation of claims which ex- 
ceed in amount the securities or priorities, and the ascertainment 
of the excess at meeting held prior to the final déterminations of 
the amount to be credited on the claim as the basis of a dividend, 
as provided by subdivision "h." 

While it is the policy of the présent bankrupt act, as it was of that 
of 1867, that the proceedings should be speeded and ail causes of delay 
and expense removed, section 57f contemplâtes that an objecting 
creditor shall hâve a right to a hearing upon his objection, to examine 
the claimant and to adduce testimony in opposition to the réception 
of the claim. In re Sumner, 4 Am. Bankr. Rep. 123, 101 Fed. 224. 
The creditor whose claim is questioned has an equal right to hearing 
in support of the prima facie proof required by section 57. Subdi- 
vision 6 of gênerai order 21 (89 Fed. x, 32 C. C. A. xxiii) prescribes 
the method by which the trustée or a creditor may invoke the re-ex- 
amination of a claim filed, and is broad enough to include any and 
ail claims — secured and unsecured. It is quite as important to the es- 
tate and other creditors that the right of a secured or priority credit- 
or to vote upon the excess of his claim over his security or priority 
should be correctly determined and limited to the proper amount as 
that the amount of any other claim asserted should be ascertained. 
Unfortunately for this class of exceptions, neither the trustée nor any 
creditor has filed a pétition for re-examination of the daim of the 
State Savings Bank or the détermination of the value of its security 
under section 57e. This exception, therefore, must be overruled, 
without préjudice to the right of the trustée or creditors to take 
the appointed method for review of the ruling, as it is claimed that 
the value of the security greatly exceeds that placed upon it by the 
référée. 

"That the référée erred in permitting A. D. Bennett, trustée, to 
vote upon his claim." The Columbia Iron Works made an assign- 
ment for the benefit of creditors July 31, 1903, and was adjudicated 
bankrupt September 30, 1903. An appeal was taken from the decree, 
which, however, was affirmed December 19, 1903. In the schedule 
attached to the common-law assignment, A. D. Bennett, trustée, was 
listed as a creditor in the sum of $55,000. He has filed a claim 
against the bankrupt's estate for the sum of $22,500, as trustée and 
assignée of the Commercial Bank of Port Huron, on six promissory 
notes, amounting to $55,000 and dated from May 18 to June 9, 1903, 
inclusive. Thèse notes appear to be secured by collatéral purport- 
ing a value of $110,000, the same being the assignment of a contract 
for building a steel steamer. It appears, and it is claimed by the ex- 
cepting creditors, that Bennett, trustée, or his assigner, has received 
a préférence in the sum of at least $32,500 within four months next 
142 F.— 16 
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preceding the filîng of the pétition in bankruptcy în this case. This 
charge is of a character that would hâve justified the référée in post- 
poning the daim. The trustee's report, which has been certified hère 
in support of the exceptions of the creditors, apparently makes a prima 
facie case against the réception of the vote of Mr. Bennett, trustée, 
and his participation in the meeting until a hearing and détermination 
of the facts. The objecting creditor has a right to examine the 
claimant and other witnesses. In re Sumner, 4 Am. Bankr. Rep. 
123, 101 Fed. 224. The duty of the trustée "to coUect and reduce 
to money the property of the estâtes for which they are trustées, under 
the direction of the court, and close up the estate as expeditiously as 
practicable or is compatible with the best interests of the parties in 
interest," implies necessarily the protection of the estate from un- 
founded claims. The trustée should be as vigilant to pursue alleged 
preferential claims as to collect assets. In re Baird, 7 Am. Bankr. 
Rep. 448, 112 Fed. 960. If Bennett, trustée, or his assignor, received 
within the four months $32,S00, or any other sum on this original in- 
debtedness of the bankrupt, such payment was a préférence, and, unex- 
plained, deprived Bennett, trustée, both from aîlowance of his claim 
and the. right to participate in creditors' meetings until the surrender 
of his préférence. Swartz v. Fourth National Bank, 8 Am. Bankr. 
Rep. 673, 117 Fed. 1, 54 C. C. A. 387. This exception should hâve 
been sustained so far as to suspend the right of the claimant to vote 
until the claim could be investigated. In re McGill, 5 Am. Bankr. 
Rep. 155, 106 Fed. 64, 45 C. C. A. 218 ; In re Jackson, 14 N. B. R. 
449, Fed. Cas. No. 7,123 ; In re Bartusch, 9 N. B. R. 478, Fed. Cas. 
No. 1,086. The trustée should take steps to hâve the ruling re- 
viewed and the transaction probed. 

The next exception is to the referee's permitting Alexander Moore 
to vote upon any claim or take part in the proceedings. Mr. Moore, 
it is shown by the report of the trustée, holds, with one of the 
bankrupt's attorneys, the power of attorney of Bennett, trustée, and 
also several powers of attorney running to himself jointly with another 
of the bankrupt's attorneys, and this does not appear to be denied. 
He was disqualified from voting for a trustée upon those claims (In 
re Wetmore, 16 N. B. R. 514, Fed. Cas. No. 17,466; In re McGill, 
5 Am. Bankr. Rep. 155, 106 Fed. 57-62, 45 C. C. A. 218), and his 
vote should hâve been rejected. If he holds valid assigned claims, 
in the enumeration of creditors, he should hâve had but a single 
vote on ail. In re Messeneill, 7 Am. Bankr. Rep. 669, 113 Fed. 366 ; 
In re Frank, 5 N. B. R.^194, Fed. Cas. No. 5,050. Thèse claims 
should be investigated under subdivision 6 of gênerai order 21. 

3. The only exception remaining for discussion is the appointment 
of Mr. Pessano as an appraiser. No objection is made to the ap- 
pointment of Messrs. G. J. Vinton and Edward G. Recor as appraisers. 
The latter was not voted for, but appointed by the référée on his own 
motion. It was claimed that Mr. A. C. Pessano, for whom the ma- 
jority of the creditors voted, is not "disinterested." This objection 
was overruled by the référée, and Mr. Pessano was appointed. The 
exception to this appointment is based solely on the facts that Mr. 
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Pessano is président and manager of the Great Lakes Engineering 
Company, a corporation engaged in a kindred business to that which 
the bankrupt had carried on, and that Mr. George H. Russell, who is 
président of the State Savings Bank— the largest creditor of the bank- 
rupt — is also vice président of the Great Lakes Engineering Com- 
pany, which has several directors who are also directors of the State 
Savings Bank. -Mr. Pessano's integrity, his competency as an expert 
shipbuilder, and his knowledge of the values of the shipbuilding plant 
and materials of the bankrupt, are not questioned. It is not claimed 
that he has any affiliation with any of the creditors, or that any other 
fact exists suggesting bias than his interest as a stockholder and prési- 
dent of a corporation of which Mr. Russell is vice président. This 
would not be per se ground of challenge for cause to Mr. Pessano 
as a juror in a case to which the State Savings Bank was a party. 
nor yet in a criminal case. Connors v. United States, 158 U. S. 408, 
15 Sup. Ct. 951, 39 L. Ed. 1033. It is not to be presumed that a 
man of integrity would be deflected from the obligations of his oath 
by the fact that he has an interest in an investment in which an 
officer of a corporate creditor of the bankrupt is also a stockholder 
and an officer. This casual association in an unrelated business 
venture is too remote to impugn the disinterestedness of Mr Pessano, 
and the objections to his appointment are overruled. In re Elue 
Ridge Packing Co., 11 Am. Bankr. Rep. 36, 135 Fed. 619. 

It is to be hoped that this disposition of the matters in controversy 
will compose the jarring éléments in the cause and that they will 
hereafter co-operate to their mutual benefit and advantage in expe- 
diting the settlement of the estate. The question of costs is re- 
served for future action. 
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CONTEACTS — DeLAT IN COMPLETINO BUILDING — StIPULATED DAMAGES. 

A eontract for the construction of a part of a building for tlie United 
States provided tliat a stipulated snm sliould be deducted from the eon- 
tract priée as liquidated damages for each day's delay in the completlon 
of the woriî after the time therein fixed. Helé, that a delay caused hy 
the inability of the contracter to obtain certain steei work in time, owing 
to the congested condition of worlt in the steel mills, was not unavoidable, 
and did not relieve the contracter from the payment of the stipulated 
damages, where such condition was Iinown when the eontract was made, 
and was supposedly guarded against by the contractor by makjng the 
time for the completion of the work much longer than would ordinarlly 
bave been required, 

At Law. 

Arthur Smith, Chas. F. Gummey, and M. Hampton Todd, for plain- 
tiff. 

John C. Swartley and J. Whitaker Thompson, for the United States. 
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J. B. McPHERSON, District Judge. This suit is brought, and was 
tried without a jury, under the Act of March 3, 1887, c. 359, 34 Stat. 
505, 1 Supp. Rev. St. 559 [U. S. Comp. St. 1901, p. 753], to recover a 
balance said to be due upon a contract whereby the plaintiff undertook 
to furnish certain materials and do certain work for the government 
at the Washington Navy Yard. In obédience to section 7 of the act, 
Avhich provides: 

"That It sball be the duty of the court to cause a written opinion to be 
flled in the cause, setting forth the spécifie flndings by the court of the facts 
therein and the conclusions of the court upon ail questions of law involved in 
the case, and to render judgment thereon," 

I find the following facts to be estabUshed by the évidence : 

1. In January, 1903, the government advertised for proposais for 
building a steel roof and coal handling appliances for ordnance boiler 
house, building No. 109, at the Washington Navy Yard. On Feb- 
ruary ISth, the plaintiff proposed to furnish and construct the roof 
and appliances referred to, and this proposition, with some modifica- 
tions, was accepted by the government on March S8th. The modi- 
fications were agreeed to by the plaintiff on March 39th, and on April 
4th the contract was executed. It provided, inter alla: 

"That the said party of the flrst part will provide, furnish and dellver, at 
its own risk and expense, at the United States Navy Yard, Washington, D. 
C, ail the necessary materials, labor, tools, and appliances for the construc- 
tion and completion, in ail respects, of the steel and iron worli for the roof 
of a building, and certain coal handling machinery and coal and ash pockets 
for the same, at said navy yard, and will construct and complète the same 
within seven calendar nionths from the date of this contract, in strict ac- 
cordance with, and subject to, ail the conditions and requirements of the 
plans and spécifications appended hereto and forming a part hereof, and of 
memoranda likewise appended, for the sum of eighteen thousand one hundred 
and forty-six dollars ($18,146)." 

Elaborate spécifications and plans accompanied the contract, and 
with référence to the plans it was provided by section 33 of the spéci- 
fications as follows: 

"Plans.— Four plans, numbered 18,070, 18,071, 18.072, and 18,073, and dated 
August 22, 1901, accompany this spécification. This spécification and the 
plans accompanying it are to be considered as supplementary one to the 
other, so that materials and workmanship shown, called for, or implied by 
the one and not by the other shall be supplied and worked into place the 
same as though speciflcally called for by both. Ail détail plans that may be 
furnished subsequently in further amplification, as well as ail instructions 
glven by the officer in charge that may be necessary to more fully indieate the 
intention of the spécification and the above-mentioned plans, are to be fol- 
lowed and considered as though forming a part of the original contract. For 
ail portions of the work the contracter shall submit the necessary détail plana 
to the ofiicer In charge for approval, unless otherwise directed by him, before 
proceeding with the work. Thèse détails must conform to the letter and spirit 
of the spécification, to any supplementary data and instructions, and to the 
gênerai and détail plans already furnished the contractor. Plans are to be 
submitted to ,the officer in charge in blue-print form in duplicate. One copy 
will be returned to the contractor either 'approved' or 'to be revised,' as noted 
thereon. In the latter case the necessary corrections shall be made and du- 
plicate blue-prints of the revised drawings submitted before proceeding with 
the work. Approval of plans will be of a gênerai nature and will not relieve 
the contractor from errors or omissions that may exist therein. Previous to 
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final payment the contractor shall hâve fumlshed the Bureau of Yards and 
Docks, through the officers In charge, one complète set of blue-prints on linen 
of ail approved plans for rétention and filing." 

2. In accordance with the section Just quoted, the plaintiff submitted 
certain plans in the following letter: 

"Nicetown, Philadelphia, May 1, 1902. 
"Mr. Mordecal T. Endicott, Chief of Bureau of Tards and Docks, Washing- 
ton, D. 0. — Dear Sir: We are inclosing herewith two blue-prints of drawing 
No. 1,385, showing the coal pocket for ordnance boiler-house, on contract 
awarded to us under your spécifications No. 1,212. We are submitting thèse 
to you for criticlsm or approval, In accordance with article No. 23 of the spéci- 
fications, and will await your approval before proceeding vs^ith the work. 
"Very truly yours, The Link Belt Engineering Company, 

"Charles Piez, Chief Engineer." 

To this the government replied as follows: 

"Washington, D. C, May 29, 1902. 

"Gentlemen : Referring to your letter of May Ist and plan No. 1,385 of coal 
pocket, accompanying same, while the gênerai requirements as regards 
strength and shape of pocket appear to be met, the bureau is not satisfied 
with the thickness of material of some of the members that will be in contact 
with coal. 

"2. In order to make the pocket satisfactory a redistribution of métal Is 
desired as follows : 

"(a) Change the roof purlins from Z-bars to 7" channels, 9.75 Ibs. per foot. 
It is estimated that this will reduce the weight about 7,900 Ibs. 

"(b) Change the thickness of métal in the coal pocket as shown generally 
on the blue-print which Is returned herewith, and the thickness of the 12" 
chutes from %" to 3-16", so that the increase will be equal to the decrease 
caused by the change in the purlins. 

".3. Please submit revised blue-prints In duplicate In accordance with the 
above. 

"Very respectfully, Mordecai T. Endicott, Chief of Bureau. 

"Link Belt Engineering Co., Nicetown, Philadelphia, Pa." 

On June 6th the plaintiff submitted revised plans carrying out the 
change requested by the letter of May 29th and thèse plans were final- 
ly approved by the proper bureau on June 20th. To this approval 
the plaintiff replied as follows: 

"Nicetown, Philadelphia, June 24, 1902. 
"Mr. Mordecai T. Endicott, Chief of Bureau of ïards and Docks, Navy 
Department, Washington, D. C. Dear Sir: We hâve your favor of the 20th 
signifying your approval of the construction of coal pocket in Boiler-House 
No. 109, as shown in print No. 1,385, and will now proceed with the work. 
"Very truly yours, The Link Belt Engineering Company, 

"F. V. Hetzel, Asst. Chief Engineer." 

3. The roof was not erected until the end of November, 1902, nor 
the pocket until August, 1903. The delay was caused by the condition 
of the Steel market; the manufacturers being so overrun with orders 
that the plaintiff could not secure delivery of the needed material as 
soon as was expected at the time when the contract was made. Sec- 
tion 12 of the spécifications is as follows: 

"Damages for Delay. — In case the work is not completed within the time 
specified in paragraph 9, or the time allowed by the Chief of the Bureau of 
Yards and Docks under paragraph 10 of this spécification, it is distinctly un- 
derstood and agreed that déductions at the rate of $10 per day shall be made 
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from the contract priée as llquldated damages, and not as penalty, for each 
and every calendar day after and exclusive of tlie date within whicli com- 
pietion was required, up to and including tlie date of completion and aecept- 
ance of tlie work, said sum belng speciflcally agreed upou In advance as ttie 
measure of damage to the United States by reason of delay in the completion 
of the worlj ; and the contractor agrées and consents that the contract price, 
reduced by the aggregate of damages so deducted, shall be accepted in fuli sat- 
isfaction for ail worlj done under the contract." 

Under this section the government withheld $3,900 for a delay of 
290 days, but afterwards agreed that 110 days' extension of time 
should be allowed for Sundays and légal holidays, and for the time 
consumed in the préparation, checking, and approval of working draw- 
ings. This sum, $1,100, has not yet been paid to the plaintiff 

The only question involved in the case is whether the plaintiff is 
liable for the delay caused by the inability of the manufacturer to 
furnish the material in time to allow the work to be done within the 
seven months specified in the contract. Sections 13 and 14 of the 
spécifications are as follows: 

"Unavoidable Delays. — Unavoidable delays are such as resuit from causes 
which are undoubtedly, or may reasonabiy be presumed to be, beyond the con- 
trol of the contractor, such as acts of Providence, unusual storms, fires {not 
the resuit of négligence), fortuitous events, inévitable accidents, etc. Delays 
caused by acts of the TJnited States will also be regarded as unavoidable de- 
lays. Should the progress of the worlî be, or seem likely to be, deiayed at 
any time by such causes, the contractor shall at once notify the offlcer in 
charge, in writing, of the occurrence, in order that a record of the same may 
be made. Should it be decided that the delay was unavoidable, a correspond- 
Ing extension of time for the completion of the worlî may be allowed, but it is 
distlnctly understood that should the contractor fail or negleet to notify the 
offlcer in charge as above provided, such omissions shall be construed as a 
waiver of ail ciaim and right to an extension of time for the completion of the 
worli on account of such delay. 

"Avoidabie Delays. — Avoidable delays are such as resuit from causes which 
the contractor might, by care, prudence, or foresight, hâve guarded against 
or prevented. No extension of time wiil be allowed on account of such delays." 

The provisions of the thirteenth spécification, regarding the manner 
of giving notice, were not complied with by Ihe plaintiff. Indeed, no 
notice at ail was given, as is contemplated by this section; and, if 
it be contended that conversations with oiificials were équivalent to 
such notice, I think it is sufficient to reply that section 19 of the spéci- 
fications provides that 

"Verbal Modlflcatlons. — It is distlnctly understood that no verbal statement 
of any person whomsoever shall be allowed In any manner or degree to modify 
or otherwise affiect the terms of this spécification or of the contract for the 
worli. Changes shall be made only and strictly aecording to paragraph 17 of 
this spécification." 

Undoubtedly the plaintiff knew, at and before the date of the 
contract, of the congested condition of the steel market, and sup- 
posed that the risk of failure to secure material was sufficiently guard- 
ed against by proposing seven months as the time for completing 
the work. It was testified that ordinarily a contract of this size could 
be executed in three months, and that seven months was "a good 
long time." In other words, the contractor exercised his foresight 
to provide for the delay which he saw was inévitable, but was mis- 
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taken in his estimate of the future. This is not an unavoidable delay, 
within the meaning of section 13 of the spécification. It is a delay 
due to the contractor's error of judgment, and I do not see upon what 
ground he can ask to be excused from the conséquences of his own 
mistake. The delay in beginning the work was occasioned by the 
time required for the préparation and approval of the detailed draw- 
ings, but (aside from the fact that thèse drawings were expressly 
called for by the contract) an allowance has been made for this 
initial delay, and the plaintifï will reçoive an award for the proper 
amount. 

The case is governed, I think, by the ruling that is thus expressed 
in Chicago, etc., Railway Co. v. Hoyt, 149 U. S. at page 14, 13 Sup. 
Ct. at page 784 [37 L. Ed. 625] : 

"There can be no question that a party may, by an absolute contract, bind 
himself or itselt to perform things wbieh subsequently become impossible, or 
pay damages for tlie nonperformance, and such construction is to be put upon 
an unqualified undertaking where tbe event which caused the imiwssibility 
might hâve been anticipated and guarded against in the contract, or where the 
impossibility arises from the act or default of the promisor. But, where the 
event is of such a character that It cannot be reasonably supposed to bave beeu 
in the contemplation of the contracting parties when the contract was made, 
tbey wlU not be held bound by gênerai words, which, though large enough to 
include, were not used with référence to the possibility of, the particular con- 
tingency which afterwards happens." 

See, also, Dermott v. Jones, 2 Wall. 1, 17 L. Ed. 762; Texas, etc., 
Railway Co. v. Rust (C. C.) 19 Fed. 239 ; Central Trust Co. v. Rail- 
way Co. (C. C.) 31 Fed. 440; Robson v. Logging Co. (C. C.) 61 
Fed. 893. 

Believing, therefore, that the plaintifï is only entitled to the sum 
for which the government expressly agreed to make an allowance 
I find that the plaintifï is entitled to recover the sum of $1,100, and 
for that amount the clerk is directed to enter judgment in its favor. 



UNITED STATES v. MILWAUKEE RBPRIGERATOR TRANSIT CO. et al. 

(Circuit Court, B. D. Wisconsin. Deeember 28, 1905.) 

1. Cabeiees — Suit fob Violation of Interstate Commeece Lavv — Sufficiency 
OF Bill. 

In a suit in equity by the United States against Interstate carriers and 
others, brought, under Elkins Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. 
S. Comp. St. Supp. 190.5, p. 599], to enjoin the giving and receiving of un- 
lawful rebates, in which the lawfulness of payments made by the carriers 
dépends upon the Intent with which they were made and received, the 
bill is sufficient on its face to show the unlawful intent and the illegality 
of the payments, where It allèges that a défendant brewing company, 
which was a large shipper of béer prior to the enactment of such statute, 
habitually received rebates from carriers; that shortly after such enact- 
ment its offlcers, who were also its controlling stockholders, organized a 
transit company (défendant) and became its officers and the owners of 
practically ail of its stock, and on behalf of the brewing company con- 
tracted with it to make ail the shipments for the brewing company ; that 
the transit company contracted for shipments with such Interstate car- 
riers as would pay it from one-tenth to one-eighth of the published rate 
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for the transportatlon, ostensibly as a commission for obtaining the busi- 
ness, but In fact, as was well known to the carrier défendants, as a rebate 
for the beneflt of the brewing company. 

2. Same. 

It is the manifest purpose of the statutes regulating Interstate com- 
merce to strilce through ail pretense and ail ingenious devices to the sub- 
stance of the transaction, and it Is the duty of the courts to recognize 
and carry into effect such purpose in suits for their enforcement. 

3. COKPOBATIONS — IDBNTITY DOCTRINE OF SePAKATE LeOAL ENTITT. 

A corporation will be loolied upon as a légal entity, as a gênerai ruie, 
and until sutlicient reason to the contrary appears; but, when the notion 
of légal entity is used to defeat public convenience, justify wrong, protect 
fraud, or défend crime, the law wlll regard the corporation as an asso- 
ciation of persons ; and, where one corporation was organized and is 
owned by the offlcers and stockholders of another, making their interests 
identical, they may be treated as identical when the interests of justice 
require it. 

4. Evidence — Intent — Facts Showing System. 

In case of an equivocal act which is unlawful if so Intended, but not 
othervvise, or which Is claimed to hâve been accidentai or through mis- 
take, évidence of unconnected but similar facts is always admissible to 
show intent or System or rebut accident; and, under such ruIe, upon an 
Issue as to whether a corporation organized and owned by the oflieers and 
stockholders of another is in fact an indépendant corporation or was 
organized merely as a dummy to enable the other through it to solicit and 
obtain illégal rebates from carriers, the fact that the latter had previously 
and hnbitually received rebates In violation of law Is pertinent and may 
be alleged and proved. 

In Equity. On motion to strike out, and on gênerai demurrers to 
the bill by the Chicago, Rock Island & Pacific Railway Company and 
others. 

H. K. Butterfield, U. S. Atty., and Charles Quarles, for the United 
States. 
Winston, Payne & Strawn, for défendants. 

SANBORN, District Judge. This is a bill in equity for an înjunc- 
tion to prevent the payment of alleged rebates on freight, brought under 
Elkins Act Feb. 19, 1903, c. 708, 3» Stat. 847 [U. S. Comp. St. Supp. 
1905, p. 599]. The défense outlined in argument of the demurrers is 
that it appears on the face of the bill that the alleged rebates were not 
paid back to the shipper (the brewing company), but to the Refrigerator 
Transit Company, and, in substance and effect, nothing more is shown 
than the payment to a soliciting agent (the transit company) of a com- 
mission of an eighth or tenth of the published tariff rates, thus show- 
ing, in real effect, acts neither unlawful, immoral, nor injurions. A 
motion is also made on behalf of the brewing company to strike out 
certain allégations averring prior and disconnected illégal acts on its 
part, said to be material in proof, to characterize the acts of its prin- 
cipal officers and managers in organizing the transit company, and 
rebut the theory that the moneys paid by the carriers to the transit 
company were paid as commissions for obtaining the business and not 
as prohibited rebates. 

The provisions of section 10 of the Interstate commerce act, the 
act of 1889 (Act March 3, 1889, 35 Stat. 857 [U. S. Comp. St. 1901, 
p. 3160]), and the Elkins act, may be thus summarized: 
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Section 10, Interstate Commerce Act. 

Common carriers, and the officers of such as are corporations, re- 
ceivers, agents, etc., of siich corporations, are prohibited from giving 
rebates, préférences, and advantages, and making unjust discrimina- 
tions, and are punishable by fine and imprisonment. Under tlùs sec- 
tion only the agents of corporate carriers, and not the carriers them- 
selves, were punishable. U. S. v. Mich. Cent. R. Co. (D. C.) 43 
Fed. 26. 

Act of 1889. 

Agents of carriers: Any common carrier, and officers and agents 
of corporation carriers, who by means of false billing, classification, 
weighing, or other device or means, shall assist, suffer, or permit any 
one to obtain transportation at less than established rates, shall be 
guilty of a misdemeanor, punishable by fine and imprisonment. 

Shippers: Any person or corporation agent shipping property, 
who shall knowingly, by false billing, classification, etc., or other de- 
vice or means, with or without the carrier's consent or connivance, 
obtain carriage at less than such established rates, shall be deemed 
guilty of fraud, declared to be a misdemeanor, punishable by fine and 
imprisonment. 

Bribery to obtain unjust discrimination: Any such person, officer, 
etc., who shall by paying money or thing of value, or by solicitation, 
induce a carrier to discriminate unjustly in his favor as against other 
shippers, or aid or abet such discrimination, he shall be deemed guilty 
of a misdemeanor, punishable by fine and imprisonment. 

Tort action: Shippers discriminated against are given action for 
damages against such person, officer, etc., as well as the carrier. 

Corporation carriers themselves, it will be noticed, are not within 
the penalties of thèse acts ; and the défense that the supposed discrimi- 
nation was m.ade not under like circumstances and conditions was al- 
ways available. 

Elkins Act of 1903. 

Corporation carriers are made liable to the same extent as were 
their agents under the earlier statutes, but subject to fine only, not 
imprisonment. Their willful failure to publish tariffs or rates, or 
strictly observe them, is a disdemeanor punishable by fine. It is made 
unlawful and punishable for any person or corporation to ofïer, grant, 
or give, or to solicit, accept, or receive, or offer so to do, any rebate, 
concession, or discrimination in respect of transportation in interstate 
or foreign commerce by common carriers within the former statutes, 
whereby any such property shall, by any device whatever, be carried 
at less than the published tariff rate. Offenses under the earlier acts, 
followed by convictions after this act, are punishable only by fine. 
The acts or omissions of agents are deemed the acts or omissions 
of the carrier also. The published rate is made conclusive, and any 
departure therefrom punishable. Suits in equity by the commission, 
as well as those directed by the Attorney General, are authorized, and 
the provisions of the expédition act and anti-trust act are made ap- 
plicable. It will be observed that this act makes the corporation car- 
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riers themselves liable, éliminâtes the question of like circumstances 
and conditions by making the published rate conclusive, and abolishes 
punishment by imprisonment. 

In effect the bill in this case is claimed to charge the création by 
a shipper of a dummy corporation as a device to cover rebates on 
large shipments of béer in Interstate and foreign traffic. The car- 
riers which are charged with paying the rebates are joined as de- 
fendants, and some of them hâve filed gênerai demurrers for want of 
eqnity in the bill. The Pabst Brewing Company has also moved to 
strike out the following paragraph: 

"That until the passage and promulgation of the act of Congress entitled 
'An act to further regulate commerce with foreign nations and among the 
States,' approved February 19, 1903, said défendant Pahst Brewing Company 
had, through the agency of said Gustav G. Pabst and Fredericlc Pabst, ha- 
bitually reeeived from many of the railroads and common carriers, which so 
transported the béer and other articles so shipped by it from the state of 
Wisconsin Into foreign countries and states other than Wisconsin, rebates and 
concessions and other discriminations." 

The bill, after stating that the Pabst Brewing Company, Milwau- 
kee Refrigerator Transit Company, and Wisconsin Central Railway 
Company are Wisconsin corporations, and the other défendants 
foreign corporations, that the Attorney General has directed thèse pro- 
ceedings, that the shipments originate in Milwaukee and continue in 
other States and countries, contains the following allégations, hère 
given in brief outline (the figures refer to the numbered paragraphs 
of the bill) : 

(11) The transit company was> on October 7, 1903, organized, inter 
alia, to operate refrigerator cars on défendants' and other Unes. It 
owns or controls 540 such cars. It was conceived, and is operated, as 
défendants carriers well knew, as a device to cover the receiving of 
rebates, concessions, and discriminations, to wit, an eighth or tenth of 
the published rate ; whereby the traffic is carried at less than published 
rates. Such rebates are paid and accepted under the prêteuse, claim, 
and guise of "commissions," and amount to large sums to complainants 
unknown. 

(13) The transit company was incorporated by procurement of the 
attorneys of the brewing company, and at its instance and request, 
with a capital of $150,000, having five directors, and with power to 
acquire and operate refrigerator cars, and contract for the supply and 
opération of refrigerator transportation by land and water. 

(13) The Brewing company is a Wisconsin Corporation operating 
a large brewery, and selling and shipping béer into ail the states and 
territories and to purchasers in foreign countries. It has a capital of 
$10,000,000 or 10,000 shares. Gustav Pabst and Fred Pabst are 
brothers, owning 2,000 shares, and with their mother and sisters 
over half of the stock. They vote and control a majority of the 
stock, and hâve always directed and controlled the élection of direct- 
ors, and their action ; they hâve been and are its président, vice prési- 
dent, and gênerai managers, and hâve always controlled ail its sales, 
purchases, and shipments. 

(14) (Hère occurs the passage above quoted as to rebates prior 
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to the Elkins act.) Upon the passage of that act the brewing company 
was no longer able to directly secure rebates, and cast about for some 
device to évade the statute, and the Pabsts, as such officers, and one 
Howe, as traffic manager, intending to contrive and operate a device 
for such évasion, caused the transit company to be formed. Of its 
1,500 shares, 1,340 were issued to the two Pabsts, 35 shares to Fred 
Pabst's wife, and the balance to dummy directors, to give color to the 
claim that its stock was not owned by the brewing company. After 
investigation by the Interstate commerce commission in May, 1905, 
Gustav Pabst transferred his stock in the transit company to Fred 
Pabst, and had some person elected director in his place; but such 
acts were colorable merely, he still retaining a large pecuniary in- 
terest in the corporation, and participating in its control. 

(15) Immediately on the création of the transit company the 
Pabsts, as controlling officers of the brewing company, contracted 
with themselves as executive officers of the transit company, for a 
term not yet expired, to give the latter exclusive control of the ship- 
ment of ail freight of the brewing company moving in interstate and 
foreign commerce, which it is still exercising. The contract was made 
to enable the transit company to route the shipment of such freight on 
the lines of such companies as will pay rebates, and withhold it from 
such as will not; and ail. the rebates, concessions, and discriminations 
charged in the bill hâve been exacted by threats of such diversion. 
Many thousand tons of said freight hâve been hauled by défendant 
carriers since the contract was made. On such shipments the brewing 
company pays to the carriers the full tariff rate, and the carriers pay 
the transit company for use of its refrigerator cars for mileage three- 
fourths of a cent to a cent per mile, and in addition an eighth or tenth 
of the sums paid them by the brewing company ; and in every instance 
the property is transported by défendant carriers at an eighth or tenth 
less than the published tariff. Such rebates amount to many thou- 
sands of dollars, the exact sum unknown to complainants. 

(IG) Ail the défendant carriers well knew that the transit company 
was organized in the interest of the brewing company, and for the 
purpose of evading the law, and paid such rebates with the ILke 
purpose and intent. 

(18) The transit company claims and prétends that such repayments 
were made and accepted as compensation for its services in soliciting 
and procuring freight for carriage by défendants ; but such claim or pre- 
tense is untrue. The transit company has entire control of ail the ship- 
ping business of the brewery, comprising almost the entire business of 
the transit company, which it does not solicit ; the only possible consid- 
ération moving from it to the carrier being its refraining to divert the 
business. Ail such repayments hâve always been known to ail said par- 
ties to be a device for unlawful rebate, concession, and discrimination. 
But such payments constitute unlawful concession and discrimination, 
whether or not the transit company solicits the shipments, which, if not 
so solicited and procured, would be diverted from the carrier so paying. 

Such are the charges of the bill challenged by the demurrers. Two 
questions are presented: Whether the payments are sufficiently 
shown to hâve been made, "by any device whatever," not as com- 
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missions, but with intent to évade the law; and whether the two 
Wisconsin corporations are so united in interest, control, and man- 
agement as to malce them substantially tlie same. ■ j 

Many devices and scliemes hâve been contrived to évade the 
statutes against discrimination. The reports of the commission 
abound with them. One of the most common is the manipulation of 
carriers controlled by the shipper, like those shown in the Sait Cases, 
10 Interst. Com. Com'n R. 1, and Id. 148 ; and in the Chicago Terminal 
Case, 10 Interst. Com. Com'n R. 385, where it was claimed that a 
terminal company controlled by a large shipper was given an excessive 
share of a joint rate. Another device is the direct purchase of freight 
by a carrier, and its sale and carriage at a loss, as in Interstate C. C. 
V. Chesapeake & O.R. Ce. (C. C.) 138 Fed. 59; or by its indirect pur- 
chase through a dummy corporation, and shipment at nominal freight 
rates by the carrier itself, as in Re Alleged Unlawful Rates in the 
Transportation of Grain, 7 Interst. Com. Com'n R. 33. In thèse 
cases the rule is laid down that, if such dealings are devices for dis- 
crimination, they are unlawful, although in ordinary cases it is not 
unlawful for the carrier to be also the shipper. And in Interstate 
Commerce Com'n v. Baird, 194 U. S. 25, 43, 24 Sup. Ct. 563, 48 L. 
Ed. 860, contracts for the purchase of coal were held admissible, 
where their real purpose was claimed to be the fixing of rates. 

The Question of Intent. 

Hère îs an act of doubtful or equivocal import, asserted on the one 
hand to be innocent and lawful, and on the other to be a mère device 
or subterfuge to évade the law. Are the payments lawful commissions 
or unlawful rebates? The question can only be answered by finding 
out with what intent the acts were done. Some acts are made criminal 
without respect to their intent, like counterfeiting ; but in most cases 
intent is material. The payments in question were innocent and law- 
ful if in good faith intended as commissions, but criminal if intended 
as rebates. The intent becomes therefore not merely material, but 
absolutely vital. The bill states several facts tending to show unlaw- 
ful purpose : Such as prior habituai violations of former laws, not then 
sufficiently punishable, and later the création of a dummy corpora- 
tion to escape from the strictness of an amended statute; which cor- 
poration, though a separate légal entity, should be substantially the 
some ag'gregation of persons, interests, and aims ; scienter of the car- 
riers of the purposes of such manipulation; that the transit company 
solicits no freight, etc. As said by the commission in the Chicago 
Joint Rate Case, 10 Interst. Com. Com'n R. 385, the manifest pur- 
pose of thèse statutes is to strike through ail prêteuse, ail ingenious 
device, to the substance of the transaction itself. The allégations seem 
to me sufficient to call for plea or answer, so far as the question 
now under considération is concerned. 

The Question of Corporate Identity or Control. 

It is further essential, to bring the case within the law, that the re- 
payments be made to the brewing company, or for its beneiit, directly; 
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or indirectly, and not merely to third persons for obtaining the busi- 
ness; otherwise the repayment is no more than a salary or other ex- 
pense incident to the carrier's business. The remaining question, 
then, is whether this is sufficiently shown in the bill. It is forcibly 
argued that the bill carefully avoids the statement that the brewing 
Company received the money repaid, or even that it was paid back for 
its benefit; and that the two corporations are not only distinct légal 
entities, but hâve différent stockholdefs. The bill shows the création, 
by the controlling interests of the brewing company, of a dummy cor- 
poration, with dummy directors, and scienter of its character by the 
carriers, with intent to évade the law. It is argued that thèse aver- 
ments show that the transit company is merely the alter ego of the 
brewing corporation; both being substantially identical in interest 
and control, and the brewing company the ultimate beneficiary, in 
some form, of the opérations in question. Now is not this the usual 
device of a shipper securing discrimination by manipulation of car- 
riers in which it is interested ? 

That the transit company is controlled by the managing agents of 
the brewing company is entirely clear. But is it controlled by the 
shipper corporation? The solution of this question dépends on 
whether the brewing corporation, in a case like this, is an association 
of individuals, rather than a légal entity apart from those who own 
and control it. No doubt the gênerai rule that a corporation is a 
légal entity, an institution, artificial, intangible, existing only by légal 
contemplation, and separate and apart from its constituents, is firmly 
imbedded in the common law of this country. It bas been so laid 
down in hundreds of cases. In the Dartmouth Collège Case Chief 
Justice Marshall adopted and expressed it, almost in the exact 
language of Lord Coke, in Coke on Littleton, STb ; and this définition 
has been universally approved, especially in cases involving the extent 
of the corporate powers. 

It is, however, most significant that the Suprême Court of the 
United States was the first to break away from the notion that a 
corporation is only a légal entity, when its literal application would 
operate with injustice. If a corporation is only a légal entity, of 
course, it cannot be a citizen of a state. Hence the Suprême Court, 
in order to sustain the most important and far-reaching jurisdiction 
of the national courts over corporations, depending on the citizenship 
of the parties, was obliged to adopt some other theory of corporate 
constitution than that laid down by the great chief justice. This was 
accomplished by holding that a corporation is an association of per- 
sons who may hâve citizenship, and following this with the adop- 
tion of a fiction of law, supported by a conclusive presumption, by 
which the members of a corporation are conclusively presumed to be 
citizens of the state creating it. Hope Ins. Co. v. Boardman, 5 Cranch, 
57, 3 L. Ed. 36 ; Louisville, etc., R. Co. v. Letson, 2 How. 497, 11 L. 
Ed. 353; Marshall v. R. Co., 16 How. 314, 14 L. Ed. 953. In reach- 
ing thèse results, the court, in answering the argument that a corpora- 
tion is an artificial person, a mère légal entity, invisible and intangible, 
said that it was not reasonable that those who deal with corporate 
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affairs or agents should be deprived of the valuable privilège of liti- 
. gating in the fédéral courts by a syllogism, or rather sophism, which 
deals subtly with words and names, without regard to the things 
or persons they are used to represent. 16 How. 327, 14 L. Ed. 953. 
"For ail purposes of acting, contracting, and judicial remedy," said 
Mr. Justice Grier, "they can speak, act, and plead only through their 
représentatives or curators." Id. Thus the idea that a corporation is, 
for some purposes, an aggregation of individuals, and not a légal 
entity, was adopted, through a fiction of law, and given fuU effect. 
It was the same kind of fiction by which the English Court of Ex- 
chequer usurped jurisdiction by permitting an allégation that plaintiff 
was the King's debtor, and then allowing no one to deny it. 

But, when the case of a consoIidated corporation incorporated in 
two or more states, having the same stockholders, arose, the Suprême 
Court partially returned to the rule that a corporation is a légal 
entity, existing only in contemplation of law. And it was held that 
there are as many corporations as there are states in which the same 
group of persons is incorporated. In each of such states it is con- 
clusively presumed that the shareholders are, for jurisdictional pur- 
poses, citizens of that state alone. Hence, a citizen of Illinois cannot 
in Illinois sue in a fédéral court the Chicago & Northwestern Rail- 
way Company, Consolidated by incorporation in both Illinois and Wis- 
consin; but he may do so in Wisconsin. Railroad Co. v. Wheeler, 1 
Black, 286, 17 L. Ed. 130 ; Railway Co. v. Whitton, 13 Wall. 270, 283, 
20 L. Ed. 571. This resuit was reached by applying the rule that 
the légal entity existing by force of law can hâve no existence beyond 
the State or sovereignty which brings it into life and indues it with 
its faculties and powers. Id. "It is true that for certain purposes the 
law will recognize the corporation as an entity distinct from the in- 
dividual stockholders; but that fiction is only resorted to for the pur- 
pose of working out the lawful objects of the corporation. It is never 
resorted to when it would work an in jury to any one, or allow the 
corporation to perpetrate a fraud upon anybody." Held, that stock 
in one corporation directed by another corporation to be issued to the 
stockholders of the latter, and paid for by it, was in reality received by 
the corporation. The Sportsman Shot Co. v. American Shot & Lead 
Co. (Superior Court of Cincinnati) 30 Wkly. Law Bul. 87; State v. 
Standard Oil Co., 49 Ohio St. 137, 177, 30 N. E. 279, 15 E. R. A. 
145, 34 Am. St. Rep. 541. "The abstract idea of a corporation, the 
légal entity, the impalpable and intangible création of human thought, 
is itself a fiction, and has been appropriately described as a figure of 
speech. It serves very well to designate in our minds the collective 
action and agency of many individuals as permitted by the law; and 
the substantial inquiry always is what in a given case has been that 
collective action and agency?" People v. North River Sugar Re- 
fining Co., 121 N. Y. 582, 621, 24 N. E. 834, 9 L- R. A. 33, 18 
Am. St. Rep. 843. "A corporation is an artificial person, created by 
law as the représentative of those persons, natural or artificial, who 
contribute to and become the holders of shares in the property in- 
trusted to it for a common purpose. * * * It is exclusively the 



UNITED STATES V. MILWAUKEE REFEIGERATOR TRANSIT CO. 255 

work of the law." In re Gibb's Estate, 157 Pa. 59, 27 Atl. 383, 22 
L. R. A. 276, 281. "Corporations are but associations of individuals." 
Hightower v. Thornton, 8 Ga. 492, 52 Am. Dec. 412; 1 Kyd on 
Corp. 13. "Who, in law, constitute the company, if it be not the stock- 
holders?" Gelpcke v. Blake, 19 lowa, 268. "A private corporation 
is, in fact, but an association of individuals united for a lawful pur- 
pose and permitted to use a common name in their business, and to 
hâve a change of members in their business." Field, ]., in Kansas 
Pacific V. Atchison Railroad, 112 U. S. 414, 5 Sup. Ct. 208, 38 L. Ed. 
794. On the other hand, when dealing with the question of corporate 
power, the Suprême Court has gone so far as to hold that a contract 
ultra vires of the corporation, although assented to by ail the stock- 
holders, is void. Oregon Raihvay & Navigation Co. v. Oregonian 
Ry. Co., 130 U. S. 1, 9 Sup. Ct. 409, 32 E. Ed. 837. 

A stockholder owning nearly ail the stock cannot bind the cor- 
poration by a contract niade in his individual capacitv. Donoghue v. 
I. & L. M. Ry. Co., 87 Mtch. 13, 49 N. W. 512;'Finley Shoe & 
Leather Co. v. Kurtz, 34 Mich. 89; England v. Dearborn, 141 Mass. 
590, 6 N. E. 837. It seems that an act of ail the stockholders, as in- 
dividuals, binds the corporation, as no one can object. Bundy v. Iron 
Co., 38 Ohio St. 300 (mortgage by ail but one stockholder. to the re- 
maining one, of corporate property, executed in the individual names 
of the stockholders, held valid) . A corporation, from one point of view, 
may be considered an entity, without regard to its shareholders, yet the 
fact reraains self-evident that it is not in reality a person or thing 
distinct from its consistent parts. The word corporation is but a 
collective name for the members who compose the association. Home 
Fire Ins. Co. v. Barber (Neb.) 93 N. W. 1024, 60 L. R. A. 927; 
City of Nashville v. Ward, 16 Lea, 27; People v. North River, etc., 
Co. (Sup.) 3 N. Y. Supp. 401, 2 L. R. A. 33; Ford v. Chicago Milk 
Shippers' Ass'n, 155 111. 166, 39 N. E. 651, 27 E. R. A. 298; First 
Nat. Bk. v. Trebein Co., 59 Ohio St. 316, 52 N. E. 834; Buffalo Loan, 
etc., Co. V. Médina Gas Co., etc., Co. (Sup.) 42 N. Y. Supp. 781. If any 
gênerai rule can be laid down, in the présent state of authority, it is 
that a corporation will be looked upon as a légal entity as a gênerai 
rule, and until sufficient reason to the contrary appears; but, when 
the notion of légal entity is used to defeat public convenience, justify 
wrong, protect fraud, or défend crime, the law will regard the cor- 
poration as an association of persons. This much may be expressed 
without approving the theory that the légal entity is a fiction, or a 
mère mental création; or that the idea of invisibility or intangibility 
is a sophism. A corporation, as expressive of légal rights and powers, 
is no more fictitious or intangible than a man's right to his own home 
or his own liberty. 

Applying the rule hère laid down to the circumstances shown to 
surround the brewing company and transit company, can it be doubted 
that there really is, in substance and effect, an identity of interest, or 
that the brewing company, considered as an association of individuals, 
really owns and fully controls the transit company? Or that the pay- 
ment of the eighth or tenth of the rate is in reality, and in some form. 
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a payment to, or for the benefit of, the shipper? I think sufficient îs 
alleged to show this. Moreover, it clearly appears that the shipper 
practically controls the transit company, and I think this shows a 
sufficient identity of interest among the shareholders of botli in thèse 
repayments to make them rebates, if paid and received with unlawful 
intent. It is said that the procurement of the shipments through the 
contract is the mère soHciting of them for the carriers, for which they 
are lawfully authorized to pay a part of the rate, in order to gct the 
business; and the transit company, owning a large number of refrig- 
erator cars, and wishing to keép them employed, simply gives the 
freight to those competing shippers who will make the best terms, 
the business being of great volume, and the sums paid for freights 
large. But this theory of innocence is exploded by the fact, as alleged 
(whatever the actual proof may show), that the transit company is a 
mère separate name for the brewing company, being in fact the same 
collection of persons and interests. Assuming the truth of the aver- 
ments, the device adopted is "neither new, nor deserving of new 
success." As the patent lawyers say of an aggregation, there is no 
new mode of opération, new use, or new resuit — simply the use of old 
things in a différent situation. 

There is no doubt some tendency in thèse days to accept gênerai 
and vague charges of wrongdoing on the part of the corporations at 
a premium. Much has happened to arouse public feeling on this 
sensitive subject. For many years transportation development was en- 
couraged in every possible way. The municipal aid craze was an early 
form of such stimulation. Fraise for those who were seeking com- 
mand of the trade of the world was unstinted and without dissent, 
and criticism forgotten. But now that we are beginning to feel the 
tyranny of arbitrary and overwhelming industrial and commercial 
power, the tendency is to go to the other extrême, and it becomes easy 
to excite préjudice leading to injustice. The courts will no doubt be 
somewhat influenced by such tendency; but so far as possible it is 
for them to keep fundamental rules steadily in view, and with dis- 
crimination and careful reflection see to it that injustice is prevented. 
Joseph Cooke once facetiously said that he had never traveled in 
Pennsylvania, but had often visited the domains of the Pennsylvania 
Railroad Company. Thèse and other like domains are now subject to 
widespread attack; but it will not be forgotten that they are our do- 
mains, and, if they are being despoiled, the spoliation is the work of 
our trustées, who must indeed be brought to book, but the trust prop- 
erty at the same time preserved. 

The Motion to Strike Out. 

It has been shown that the question of the intent of the brewing 
company, the transit company, and the carriers, is a material and vital 
issue in the case. It is asserted that the repayments are commissions 
only. On this issue it is certainly pertinent to show the facts alleged 
in the quoted paragraph. The leading American case on the admissi- 
bility of such évidence is People v. Molineux, 168 N. Y. 264, 61 N. 
E. 286, 62 L. R. A. 193. It can only be put in to prove knowledge. 
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motive, intent, or System, or rebut the theory of accident or mistake. 
Where the act is clearly unlawful with or without intent, such proof 
is excluded. But in case of an equivocal act, which is unlawful if so 
intended, though not otherwise, or claimed to hâve been accidentai or 
through mistake, évidence of unconnected but similar facts is always 
admissible, to show intent or System or rebut accident. The following 
cases also illustrate the principle on which such proof is admitted: 
Bottomley v. U. S., 1 Story, 135, Fed. Cas. No. 1,688 ; Penn. M. L. 
Ins. Co. V. M. L. B. & T. Co., 19 C. C. A. 286, 72 Fed. 423, 38 L. 
R. A. 33. The ruie is fully discussed and illustrated by Prof. Wig- 
inore in his work on Evidence (sections 300-372). 
The demurrers are overruled, and the motion to strike eut denied. 



FOURTH NAT. BANK OF ST. LOUIS, MO., v. CAMDEN LUJIBBR CO. et al. 
(Circuit Court, W. D. Arkansas, Texarkana Division. December 22, 1905.) 

1. COEPOEATIONS VALIDITY OF MOETGAGE — USE OF SeAL. 

Tbe omission of a seal from a mortgage made by a business corpora- 
tion is not fatal to its validity in equity under the Constitution and laws 
of Arkansas, which contain no provision requiring tbe use of a seal by 
such corporations, while the Constitution abolisùes the distinction be- 
tween sealed and unsealed instruments made by individuals. 

[Ed. Note.— For cases in point, see vol. 12, Cent. Dig. Corporations, 
§ 1860.] 

2. Same — EsTOPPEL — Ratification. 

A trust deed executed in behalf of a corporation by its président to 
secure the purcbase price of property which tlie corporation bought and 
a mortgage given partly in renewal and in part to secure another Just 
indebtedness cannot be impeacbed for want of a seal, nor beeause they 
were not formally authorized at a meeting of directors wliere tbe prop- 
erty was retained and used in the corporation's business and payments 
were made on the indebtedness with full knowledge of the transaction 
on the part of the officers and stockholders. 

[Ed. Note. — For cases In point, see vol. 12, Cent. Dig. Corporations, 
§ 1714.3 

3. Chattei, Mortgage — Validity — Stock op Mebchandise. 

Under the law of Arkansas a mortgage on a stock of merchandise which 
is left in control of the mortgagor to be sold in the usual course of bus- 
iness is invalld. 

f Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Chattel Mortgages, 
§ 398.] 

In Equity. 

Rose, Hemingway & Rose, for complainant. 

Gaughan & Sifïord and Smead & Powell, for défendant Camden 
IvUmber Co. 

N. S. Brown, for défendant Cochran. 

ROGERS, District Judge. The bill in this case was filed under 
the statute (Kirby's Dig. p. 370, tit. "Insolvent Corporations") to 
wind up the afïairs of the corporation, the Camden Lumber Com- 
pany. On the évidence adduced the court is of the opinion that the 
défendant corporation is insolvent. The assets, when the bill was 
142 F.— 17 
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filed, were taken charge of by a receiver appointed by thîs court, and 
by consent of the parties ordered sold, the proceeds to be subject to 
the future orders of the court. The Columbia County Bank has in- 
tervened by bill to foreclose a deed of trust and mortgage on prac- 
tically ail the assets of the défendant corporation. The facts per- 
tinent to the questions raised by the pleadings for foreclosure are 
thèse: The défendant corporation had been engaged in the sawmill 
business at Elliott, in Ouachita county, Ark, ; but its plant at that 
place had been closed, presumably for want of timber. The Davis 
Lumber Company had failed at Lumber; and, being largely indebted 
to the Columbia County Bank, the latter became the owner of its 
property, consisting of timber lands, certain options on timber on 
other lands, mill machinery, planing mill, a lumber railroad, etc. It 
sold this property situate at Lumber to the Camden Lumber Com- 
pany, and took its notes and deed of trust in controversy to secure 
the purchase money. The deed of trust covered, not only the property 
sold, but other properties then situate at Elliott, which were removed 
and put at Lumber, consisting generally of iron for extensions of the 
railroad at Lumber, and other personal property. The notes were 
not paid, and the mortgage now sought to be foreclosed was given to 
better secure the indebtedness, and to make certain descriptions of 
some of the property contained in the deed of trust more certain and 
definite, and also to secure an additional indebtedness of $5,000 due 
the Columbia County Bank. At the time this sale took place there 
were only three stockholders of the Camden Lumber Company — ■ 
J. T. Burkett, P. C. Blain, and John J. Cochran. They were the 
directors and officers of the company; Burkett being the président 
and treasurer, Cochran vice président and secretary, and Blain, gêne- 
rai manager. The deed of trust and mortgage was executed by Bur- 
kett, and neither bears the seal of the corporation. 

The deed of trust and mortgage are both assailed on the following 
grounds: First, that Burkett, who executed the deed of trust and 
mortgage, was not président of the company, and therefore had no 
right to exécute them; second, that neither the deed of trust or mort- 
gage bears any seal of the corporation, and is therefore invalid; 
third, that there was never any authority by the stockholders or board 
of directors of the Camden Lumber Company for Burkett to exé- 
cute either the mortgage or deed of trust, and therefore they are 
invalid ; fourth, it is alleged that the debt of the Columbia County 
Bank was not the original debt for the purchase money, and that the 
original debt for the purchase money has been paid. 

The mortgage in controversy was dated August 4, 1904. As early 
as October 16, 1903, Mr. Cochran himself wrote a letter to the Colum- 
bia County Bank on stationery caused to be printed by himself in St. 
Louis, in which he held out Burkett as président and Cochran 
as vice président and Blain as manager, and stationery used by the 
officers and employés of the Camden Lumber Company in writing 
letters to himself was similarly printed; and the positive proof of 
both Burkett and Blain, his two co-directors, is to the eiïect that 
Burkett was président. The minutes of the board of directors of the 
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Camden Lumber Company also show that on April 18, 1903, at a 
meeting of the stockholders of the Camden Lumber Company, at 
Elliott, Ark., at which Blain and Burkett were présent in person, 
Cochran, by his proxy, John T. Burkett, was elected président and 
treasurer, John J. Cochran vice président and secretary, and P. C. 
Blain gênerai manager. There is no évidence to the contrary, 
except the vague statement of Cochran. I conclude, therefore, that 
the proof is clear that Burkett was président at the time the mortgage 
and deed of trust were executed. 

The second and third grounds on which the deed of trust and 
mortgage are assailed are that neither of them bear the seal of the 
Camden Lumber Company, and that the Camden Lumber Company, 
neither by its board of directors or stockholders, had ever authorized 
the exécution of the mortgage and deed of trust. Thèse two conten- 
tions may be considered together. Neither of the instruments bears 
any seal. In the state of Arkansas private seals between individuals 
were abolished by the Constitution of 1868. See Const. 1868, art. 15, 
§ 16. By section 1 of the Schedule of the Constitution of Arkansas, 
adopted in the year 1874, it is provided that: 

"Until otherwlse provided by law, no distinction shall exist between soaled 
and unsealed instruments, concerning contracts between individuals executed 
since the adoption of the Constitution of 1808. * • * » 

Under the statute of this state (see Kirby's Dig. p. 349, tit. 
"Manufacturing and Other Business Corporations") there is no pro- 
vision requiring a corporation of such a character as the Camden 
Lumber Company to use a seal at ail. Section 850, at page 353, 
of that act, makes such a corporation capable "to hâve a common seal 
and to alter the same at pleasure"; but it makes no provision what- 
ever that in business transactions of any kind a seal shall be used, 
and neither deed nor mortgages in this state between individuals are 
required to bear a private seal of any character. It was the common law 
that a corporation could only act by its seal, and especially was this 
true in référence to transactions in regard to real estate. For many 
years such was the rule in this country. The rule, however, is laid 
down in the tenth volume of Cyclopedia of Law and Procédure, at 
page 1008, as follows : 

"The manner by which real estate may be transferred by a corporation, 
either domestic or foreign, is a matter which is within the power of the 
state in which such real estate is situated to regulate. It is therefore com- 
pétent for a state to abolish the use of seals In the conveyance of real estate 
situated within its limits, whether by individuals or by corporations. But, 
except in those states or territories where this bas been donc, the rule of the 
common law remains that a deed conveying land, wbether in fee or whether 
by mortgage, In order to be valld and effectuai wlthout the ald of equity, 
must be executed by the use of the corporate seal. (iv) But even In cases 
where a seal Is required, when the instrument is that of a natural person, a 
court of equity will not treat the instrument as void when executed by a cor- 
poration without the use of its seal, but, if necessary, will rather compel the 
corporation to affix Its seal. In other words, where the prlnclples of equity 
subslst, an unsealed bond, If the omission of the seal was due to Inadvert- 
ence, is good, and not bad. So the fallure to attach the corporate seal to a 
mortgage executed by a corporation is not fatal to Its validlty in equity." 
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In Cook on Stockholders the author lays down the ntle to this effect : 

"The corporate seal need not be attached to a corporate contract, unless a 
similar contract, when made by an Individual, would require a seal." 

There are many cases cited in the footnotes to the text to both of 
thèse authors. In Skeen et al. v. AlUs (C. C.) 45 Fed. 149, Judge 
Caldwell, at circuit, recognized this rule, and -said : 

"The omission to attach the corporate seal to the mortgages Is not fatal to 
their validity in equity. The companies admit their exécution and assert their 
validity. The owners of the stock of the companies assert their validity. 
They were given for debts actually due from the companies to the banljs. 
The officers and stockholders of the milling companies had no personal interest 
In the debts secured by the mortgages. Ko part of the money belonged to 
them, nor were any of them sureties for its payment. On this state of facts 
it is not necessary to inquire whether thèse mortgages are légal and sufflcient 
securities at law against the gênerai creditors of the companies. They are 
undoubtedly good in equity" — citing many cases. 

He also said in the same case: 

"In Koehler v. Iron Co., 2 Black, 716, 17 L. Ed. S39, the court declined to 
treat a mortgage of a corporation not under seal as good in equity, because it 
was declared on as a légal, and not an équitable mortgage. To obviate that 
objection, the banks are granted leave to amend their cross-bills by adding a 
spécial prayer to the efCect that, if the court should hold them inefCectual 
as légal mortgages that they may be held and treated as équitable mort- 
gages. The court may do this. Hardin v. Boyd, 113 U. S. 756, 5 Sup. Ot 
771, 28 L. Ed. 1141." 

The same may be donc hère, if deemed necessary. I conclude, there- 
fore, that the absence of the seal does not invalidate either the deed 
of trust or the mortgage. In this same connection the question then 
arises as to whetlier or not there was any authority for Burkett 
to exécute the mortgage. It is denied by Cochran, who owned a 
large majority of the stock in the Camden Lumber Company, that 
any authority was ever given to Burkett to exécute the deed of trust 
or mortgage in controversy ; but he admits that a month before the 
purchase was made and the deed of trust executed, he knew that ne- 
gotiations were going on between Blain and Burkett for the purchase 
of the property, and that he supposed that a deed of trust or mort- 
gage would be given upon the properties purchased to secure the pur- 
chase money. It is shown, also, that he himself went to Arkansas 
before the purchase was consummated, and had a conférence at 
Smead & Powell's office, who were the consulting attorneys at Cam- 
den, Ark., with référence to the purchase of the property; but 
he dénies that any meeting was ever held afterward, although he was 
advised that it was necessary, or that any authority was given to Bur- 
kett to exécute the deed of trust or mortgage. The proof, however, is 
overwhelming against him, not only to the effect that he attended the 
meeting at which the authority was given, but that the authority was 
given. Moreover, his own admission to the oiificers of the bank 
(which was testifîed to by them, and not contradicted by him) was to 
the same effect. In addition to that, as stated above, he made payments 
on account of this indebtedness for a long time, and was at the plant 
more than once after the deed of trust and mortgage were executed. 
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It is a strain upon credulity to suppose that Mr. Cochran, wlio owned 
two-thirds of the stock in a plant, estimated by Burkett, its président, 
to be worth in the neighborhood of $300,000, would be ignorant of 
the existence of a mortgage and deed of trust covering the entire 
plant, and should for a considérable time after the exécution oî the 
deed of trust make payments upon it, and even continue to make pay- 
ments after the mortgage was given, should carry on a correspondence 
with Burkett and the sales agent, Jones, and with the Columbia County 
Bank, should visit the plant and see what was there, and be advised of 
the amount of railroad that had been constructed, and that the iron 
and machinery had been taken from Elliott to build the railroad and 
to establish a planing mill plant at Lumber, and should be the sales 
agent of the entire output of the concern, in violation of the very tenus 
of the mortgage upon which he was from time to time making pay- 
ments as the lumber was sold, and yet be ignorant of the existence of 
the mortgage and deed of trust. That he was not ignorant I think is 
clearly shown by the testimony in the case. And if there had been 
no authority for the exécution of the mortgage clearly his actions and 
conduct constituted a ratification thereof. Judge Caldwell, in the case 
of Skeen v. Allis, supra, says, in référence to the exécution of mort- 
gages : 

"If the authority to exécute them before they were given was not in ail 
respects regular, their exécution was afterwards ratifled. What may be au- 
thorized iu advance may be ratifled afterwards. Mor. Priv. Corp. 228-231, 
623-625. Paroi évidence is admissible to prove the action of the board of 
directors or stockholders where the record fails to state it." 

It may be, and I think it is, true that no meeting of the stockholders 
or board of directors of the Camden Lumber Company was held at 
Elliott on the 2d of May, 1903, and that the date of those minutes 
is erroneous; but that such a meeting was held, and such au- 
thority given, I hâve little or no doubt whatever. Such a meeting 
had been advised by the law firm of Smead & Powell, when Burkett, 
Blain, and Cochran were ail présent, and the proof shows they ail left 
Smead & Powell's office, in Camden, and went to Elliott for that pur- 
pose. Burkett and Blain swear the meeting was held, Cochran swears 
it was not, and other witnesses swear that Cochran admitted that the 
meeting had been held and the authority given. There are no minutes 
of the board of directors of the Camden Eumber Company showing 
that any meeting was held authorizing the exécution of the mortgage ; 
but the weight of the testimony is in favor of the fact that such a 
meeting was held, and that the same was légal, Whether such is the 
case or not, the deed of trust was executed and the court thinks has 
been fully ratifled by Cochran, and he cannot now be heard to say 
that this deed of trust and mortgage, the former executed to secure 
the purchase money of property which the company still holds and 
has used from the date of the purchase down to the présent day, are 
invalid, and tlmt the deed of trust, which was given in part to secure 
the same debt, coupled with an additional debt, equally as honest, is 
void, either for want of a seal or for want of authority to exécute it. 
Such a conclusion would be grossly inéquitable and unjust, and would, 
in fact, be depriving the Columbia County Bank of its property and 
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permitting the Camden Lumber Company's other creditors to hold 
it for the satisfaction of their debts. In Skeen et al. v. AUis, supra, 
at page 150, Judge Caldwell said : 

"The money was recelved by the companies, and used In conductlng and 
carrylng on thelr legltimate corporate business, with the knowledge and con- 
sent of ail the offlcers and stockholders. On thèse tacts the banks are en- 
titled to be repald thelr money, nnd the companies could exécute a valld se- 
curlty for its payment." 

In this case the property of the Columbia County Bank — i. e., the 
sawmill plant at Lumber — was received by the Camden Lumber Com- 
pany, and has been used in conducting and carrying on its légitima te 
corporate business, with the fuU knowledge and consent of ail the 
officers and stockholders. On thèse facts the plaintiff is entitled to be 
paid the purchase money for the plant, and the Camden Lumber Com- 
pany could exécute a valid security for its payment. The deed of trust 
and mortgage were executed for that purpose, and were valid, and 
should be enforced. However, the deed of trust and the mortgage 
covered a stock of merchandise, and this stock of merchandise, so far 
as the proof shows, was left in the control of the Camden Lumber 
Company, to be disposed of in the usual and ordinary course of 
business. Under the décisions of the Suprême Court of tiiis state the 
trust deed and mortgage are both invalid as to the stock of merchan- 
dise; but only to that extent. This is because the mortgage of a 
stock of goods, which is being sold and replenished and the proceeds 
used by the mortgagor, opérâtes to hinder and delay other creditors 
in the collection of their debts; but its invalidity as to the merchan- 
dise in no way afïects its validity as to other properties of a différent 
nature. 

As to the fourth ground on which the mortgage is assailed — i. e., that 
the notes and mortgage and deed of trust were not given to secure 
the original debt for the purchase money — the answer is that there 
is no évidence to sustain it. The proof is conclusive that the purchase 
money was for the sawmill plant at Lumber sold by the complainant to 
the Camden Lumber Company, and has never been paid. True the 
$5,000 note secured by the mortgage does not appear to hâve been 
for the purchase money, but that note has been paid, except a nominal 
sum ; and at ail events the note was given for money which went into 
the plant, and therefore carries with it as strong an equity as if it had 
been for the purchase money. The Camden Lumber Company got 
the full benefit of it, and its properties hâve in no wise been diminished 
by it, or other creditors prejudiced thereby. The small balance due 
on that note is secured by mortgage, and should be paid. 

A decree is ordered on the original bill, winding up the affairs of 
the corporation in conformity with the provisions of the statu te for 
winding up insolvent corporations, and a decree is ordered on the 
cross-bill, foreclosing the deed of trust and the mortgage upon ail the 
properties described therein, except upon the stock of merchandise, 
which property is now in the hands of the receiver, and the proceeds 
of the sale, when made, must first go to the payment of the debt 
secured by the deed of trust and the mortgage in controversy, the 
residue thereof to be distributed as the court may hereafter direct 
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In re BLOUNT. 
(District Court, E. D. Arkansas, B. D. January 0, 1906.) 

1. BANKRUPTCY CoNSTBtrCTION OP ACT SCHEME TO DeFEAT PbOOEEDITïGS. 

The main objeet of the bankruptcy act is to secure an equal distribu- 
tion of tlie assets of an Insolvent among ail his creditors and prevent 
préférences, and it is tlie duty of tlie courts to carry this pnrpose Into 
efCect to the extent whieh the language of the act justifies. Schemes 
and artifices to évade the letter and spirit of the law will not be tol- 
erated. 

2. Same. 

An insolvent having more than 12 creditors cannot defeat bankruptcy 
proceedings against liim by transferring his propcrty for the benefit of 
some of his creditors leaving less than three unprovided for, but leav- 
Ing the preferred creditors actually unpaîd for the purpose of reauiring 
them to be counted so that those remaining will be insufflcient in number 
to maintain a pétition in bankruptcy, under Bankr. Act July 1, 1898, 
c. 541, §59b, SO Stat 561 [U. S. Comp. St 1901, p. 3445]. 

3. Same — Involxjntaby Peoceedings — Ntjmbee of Cbeditors. 

An Insolvent sold and transferred ail of his property to one creditor, 
under an agreement that the purchaser should pay ail of the seller's other 
creditors, except one. The creditors so provided for were notified of the 
arrangement and expressed no dissent. Under the law of the state the 
purchaser became absolutely bound for the payment of their claims in 
full. EeU, that they must be deemed to hâve assented to the transfer 
for their benefit, and that under Bankr. Act July 1, 1898, c. 541, § 56b, 
30 Stat 5G0 [U. S. Comp. St. 1901, p. .3443], which provides that creditors 
holding security shall not be counted in Computing the number of cred- 
itors of a bankrupt unless their claims exceed the value of the secur- 
ities, they should not be counted, and the single creditor left unprovided 
for, having a claim exceeding $500, could alone maintain a pétition In 
bankruptcy. 

4. Same. 

In determining the number of creditors of an alleged bankrupt for the 
purposes of Bankr. ,Aet July 1, 1898, e. 541, § 59b. 30 Stat. [U. S. 
Comp. St. 1901, p. 3445], persons to wbom at the time of the filing of the 
pétition he owed small bills, contracted after his commission of an act 
of bankruptcy, for current family necessaries or similar purposes, which 
are customarily paid monthly or within a short time, and which were 
for the most part in fact so paid shortly afterward, should not be counted 
as creditors to defeat proceedings instituted by a bona flde creditor, 
whose claim it was the évident purpose of the debtor to defeat by a pref- 
erential transfer of his property. 

6. Same — Pkefeeeed Ceeditoes. 

A créditer will not be considered as preferred because he holds as 
security for his debt a life Insurance pollcy having no surrender value. 

In Bankruptcy. Involuntary proceedings. On exceptions to mas- 
ter's report. 

S. D. Johnston flled a pétition to hâve the above-named bankrupt adjudi- 
cated as an involuntary bankrupt, alleging that he was the only creditor of 
the bankrupt, and setting up a conveyance of ail his property for the benefit 
of his other creditors. The only question put in issue by the bankrupt 
was a déniai that Johnston constituted the only creditor, but alleging that 
there were more than 12 creditors. No Jury having been demanded, the 
matter was referred to M. L. Stephenson, Bsq., one of the référées In bank- 
ruptcy, as spécial master, with directions to take proofs, make findings of 
facts, and state his conclusions of law. 
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The référée made the f ollowlng report : 

"The undersigned, on the order of référence hereto attached, respectfully 
reports : 

"ïhat on the 7th of October he caused the petitioners and respondent and 
M. H. Ford to appear before him, and examined the said Blount and Ford, 
whose testimony taken in shorthand and rednced to longhand by E. R. Crum 
is attached to this report as Exhibit A. That thereafter, on the 18th day of 
October, he caused notice to be given to ail the creditors, diselosed by the 
answer and testimony of Blount and Ford, as reqnired by section 59d (Aet 
July 1, 1898, c. 541, 30 Stat. 561 [U. S. Comp. St. 1901, p. 3445]), by posting 
to their address as given by respondent, a copy of which notice is attached as 
Exhibit B. None of the creditors named hâve joined in the pétition nor hâve 
talvcn any otlier steps to establish their claims. On the 27tli of Novîniber, 
upon due notice, I attended at Marianna, Arlt., and examined varions parties 
relative to the subject, which évidence is attached as Exhibit C. 

"From the examination of Blount and Ford, on the 7th of October it tran- 
spired that Blount on the 31st day of March, 1905, sold the entire business, 
Including stock, book accounts, etc., to M. H. Ford for $4,845.53. Blount 
was indebted to Ford in the sum of ?2,C00, which was to be taken as part of 
the purchase priée, and for the balance Ford vfas to assume and pay Blount's 
creditors, a list of whom with the amounts due them was made out, and 
fornied a part of the transaction, the total amount being $2,245.53. From 
the évidence of Pord it appears that some doubt was entertained by him of 
the value of some of the outstanding accounts, and it was agreed between 
himself and Blount that the latter should give Ford his note for $500, with 
the understanding that, should collections on certain of the accounts exceed 
Ford's estimate of their value, Blount was to receive crédit on his note for 
such excess. From the list of Blount's creditors tiled with Ford's testimony, 
and from the évidence of both Ford and Blount, it would appear to hâve been 
the purpose of both to pay ail the creditors of Blount except the petitioner 
Johnston. It Is conceded that the sale to Ford on March 31st was, under the 
facts and circumstances attending it, an act of bankruptcy. It is admittedly a 
préférence in favor of ail the creditors excepting the petitioner Johnston. It 
was a payment of Ford's debt by the sale and delivery of the property, and, 
as to the other creditors named, he held the goods as trustée until they were 
paid. Ford says in his testimony (page 5) that he assumed to pay the cred- 
itors named in the list and wrote them ail, and they ail understood that he 
was responsible for it. At the hearing on tiie 7th of October I required Pord 
to file a list of accounts owed by Blount on March 31, 1905, and remakiing 
unpaid on October 13, 1905; and also required Blount to file a list of his 
creditors remaining unpaid on the 18th of July, that being the date of the 
filing of Johnston's pétition herein. I attach thèse lists as Exhibits D and E. 

"From the évidence taken on the 27th of November at Marianna it appears 
that many of the creditors named in the reports of Blount and Ford (Ex- 
hibits D and B) hâve been pald since the filing of the pétition, and in one 
or two instances the alleged créditer dénies creditorship. It is insisted on the 
part of Blount that at the time of the filing of the pétition (July 18th) by 
..iohnston he had more than 12 unpaid creditors, and that it requires at least 
three creditors to join in a pétition of involuntary bankruptcy; and they 
attack the validity of the two other petitioners who Joined with Johnston. 
Whethcr ihese are bona flde claims against Blouut, as I view the case, can 
make no différence in the resuit. It seems to be clear that ail creditors aecept- 
ing the préférence in their favor, resulting from the sale to Ford and his 
agreement to pay their claims, cannot join in a pétition in involuntary bank- 
ruptcy, without first surrenderiug their préférence. In re Miner et al. (D. C.) 
104 Fed. 520; In re Gillette et al. (D. C.) 104 Ped. 769. 

"There is no proof from the preferred creditors themselves that they 
agreed to accept Pord in lieu of Blount ; but I find the following as very per- 
suasive circumstances that they did so : First. Pord wrote ail of them, and 
those from whom he received replies agreed to it. (Ford's testimony, pp. 5, 
6.) Second. To the notice sent out by me (Exhibit B) no responses hâve 
been received, and no action taken toward joining In the pétition. Third. 
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Of the debts outstanding and unpaid October 13, 1905, as given In Ford's 
respoQse (Bxhibit D), Brown, Cross, Dupuy, Lee Connty Bank, and Lesser and 
Mixon hâve been pald. Gist dénies that he is a creditor. Blount is a ncpliew 
of W. F. Blount and theref ore not eligible under the law to join. Fourth. The 
allégations of Blount in bis answer that Johnston, upon being apprised of the 
sale to Ford, 'proceeded by persuasion and every otber inducement which 
be could originate to persuade other ereditors than himself to join in 
the pétition for involuntary bankruptcy against respondent. At the time there 
vvere some 35 or more ereditors, but none of them, so far as respondent is 
advised, would consent to join in the pétition vvith the said Johnston.' 

"By the sale to Ford, ail the debts of Blount, except that of the petitioner 
Johnston, were to be paid by Ford. With a few trifling exceptions they bave 
been paid by him. Under the law a creditor agreeing to the préférence can- 
not join in the pétition for involuntary bankruptcy uniess he surrenders the 
préférence. From the foregoing reasons, it is a fair presumptiou that al! 
ereditors did agrée to the préférence. If any in fact disseuted they were 
notifled of the pendency of the proceedings, as required by section 50d of the 
bankrupt act, and bave neglected to avail ttiemselves of the lavr. As a matter 
of law it is immaterial in this case at what time it is made to appear that 
there are more than 12 ereditors and consequently a necessity for at least 
three petitioning ereditors. The agreement of Ford on the 31st of March, 1905, 
constituted the ereditors assenting to it preferred ereditors, and therefore 
not to be counted. lu re Miner (D. C.) 104 Fed. 520. The fact that most 
ox them bave accepted payaient froui Ford is couclusive that they at least 
are assenting ereditors, and the further fact that those remaiuing hâve failed 
to join, since notice, is sufïicient in niy opinion to put upon tbem the burden 
of proving themselves dissentients. The date at which the nurnber of eredit- 
ors is to be counted under section 59 is that on which a préférence appears 
to bave been made. In this case it is March 31st. The fact that many of 
the debts iiave been paid since the flling of the pétition is simply évidence of 
the fact that such ereditors bave accepted the préférence, and, if it Is at ail 
necessary that the pétition should show the fact, it will be considered as 
amended, or a supplemental pétition can be filed as of course, setting out 
the fact. In re Miller (D. C.) 104 Fed. 7(54. 

"Any other conclusion vt'ould resuit in making use of the bankrupt law, 
the primary ob.ieet of wbich is to iirevent préférences, as a means for secur- 
ing a préférence. Ali ereditors except Johnston are secured to be pald by 
Ford. Nearly ail hâve been paid in fact. They bave no motive for rejecting 
their money In full, and joining In a proceeding, wbich on the face of the 
•mswer, would force a sealing of tbeir debts. To count ail of any part of 
thèse preferred ereditors against him in Computing the iramher, under sec- 
tion 59, would inevltably resuit in enabling one set of ereditors to get their 
claims paid in full and In utterly defeating others. Tbis in my opinion is 
not the law. Besides, I find as a fact that there are less than 12 ereditors 
(boua flde) now remaining unpaid, and tliat nt tbe date of the filing of the 
pétition there were less than that nurnber, who were eligible to join, with- 
out giving up their préférence. 

"1 therefore find that the sald W. F. Blount should be adjudged a bank- 
rupt on the pétition of said S. D. Johnston." 

Objections were made by the bankrupt to thèse findings of facts, as well as 
bis conclusions of law. 

P. D. McCulloch and Jacob Finie, for petitioner. 
W. F. Compton and H. F. Roleson, for bankrupt. 

TRIEBER, District Judge (after stating the facts). The main ob- 
ject of the bankruptcy act is to secure an eqiial distribution of the as- 
sets of an insolvent among ail his ereditors and prevent préférences 
Pirie v. Chicago Title & Trust Co., 182 U. S. 438, 449, 31 Sup. Ct. 
906, 45 L. Ed. 1171. The duty of the courts is to carry this inten- 
tion of Congress into effect to the extent which the language of 
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the act Justifies, Mère schemes and artifices to avoid the letter and 
spirit of the law will not be tolerated. In Leighton v. Kennedy, 129 
Fed. 737, 64 C. C. A. 265, a scheme was resorted to for the purpose 
of keeping alive the daims of 12 creditors so as to prevent proceedings 
of involuntary bankruptcy being instituted by 1 créditer, but the Dis- 
trict Judge, and upon appeal the United States Circuit Court of Ap- 
peals for the First Circuit, refused to sanction such attempted frauds 
on the law, and sustained the petitioning creditors. Judge Putnam, in 
dehvering the opinion of the Appellate Court in that case, aptly said : 
"An attempt to create such a condition, and thns by indirect methods to 
defeat the scheme of the statute, Is unlawful and void, and so clearly so that 
we need not elaborate the proposition." 129 Fed. 741, 64 C. C. A. 269. 

Section 59b of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 561 [U. S. Comp. St. 1901,'p. 3445]) provides: 

"Three or more creditors who hâve provable daims against any person 
which amount in the aggregate, in excess of the value of securities held by 
them, if any, to $500.00 or over ; or if ail of the creditors of such person are 
less than twelve in number, then one of such creditors whose claim equals 
such amount may file a pétition to hâve him adjudged a bankrupt." 

That the bankrupt committed an act of bankruptcy is admitted, but 
it is strenuously insisted that there are more than 12 creditors, and for 
this reason it requires at least 3 creditors to file a pétition to adjudicate 
one a bankrupt. 

The finding of the référée on that point, and it is based solely on 
the évidence of the bankrupt and the beneficiary of the conveyance 
made by the bankrupt, is : 

"That Blount on the 31st day of March, 1905, sold the entire business, In- 
cluding stoclc, book aeeounts, etc., to M. H. Ford for $4,845.53. Blount was 
indebted to Ford in the sum of $2,600, which was to be taken as part of the 
purchase price, and for the balance Ford was to assume and pay Blount's 
creditors, a list of whom, with the amounts due them, was made out, and 
formed a part of the transaction; the total amount being $2,245.53. * * » 
From the list of Blount's creditors flled with Ford's testimony, and from the 
évidence of both Ford and Blount, it would appear to hâve been the purpose 
of both to pay ail the creditors of Blount except the petitioner Johnston." 

If the contention of counsel for the bankrupt is to be sustained, an 
insolvent debtor owing debts to 12 or more creditors can assign or 
convey his property for the benefit of some of his creditors, leaving 
some unprovided, provided the creditors thus discriminated against 
do not exceed two ; and the bankruptcy courts are powerless to prevent 
this wrong, because they say that until the preferred creditors are 
actually paid out of the proceeds of the insolvent's estate they are 
still his creditors. The reasoning of the référée, as well as the author- 
ities cited by him, fully meet that contention and are approved by the 
court. When Mr. Ford, in considération of the transfer to him of ail 
the assets of the bankrupt, assumed the payment of ail of the bank- 
rupt's debts except that of the petitioning creditor Johnston, he not 
only became a trustée for the benefit of those preferred creditors, but 
under the laws of the state of Arkansas, as construed by its highest 
court, he became absolutely liable to them for their claims. Patton v. 
Adkins, 42 Ark. 197 ; Dismukes v. Halpern, 47 Ark. 317, 1 S. W. 554. 
And this rule of Ï3,v/ established by the Suprême Court of the state is 
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conclusive on the national courts in actions arising in that state. Will- 
ard V. Wood, 164 U. S. 502, 17 Sup. Ct. 176, 41 L. Ed. 531. 

The fact that none of the creditors thus preferred hâve consented to 
release the bankrupt does not change the resuit, for the same reason 
that a créditer whose debt has been secured by a mortgage or pledge 
can still hold the debtor Uable and maintain an action against him with- 
out resorting to the security. The fact that none of the creditors has 
consented to this arrangement, or had consented thereto at the time 
thèse proceedings were instituted (for the referee's findings of fact 
show that since then most of them hâve been paid in full by Mr. 
Ford), is immaterial, for, in the absence of any dissent on their part, 
the transaction being for their benefit, the law présumes an accept- 
ance. Ft. Leavenworth R. R. Co. v. Lowe, 114 U. S. 525, 528, 5 Sup. 
Ct. 995, 29 L. Ed. 264; Ewing v. Walker, 60 Arlc. 503, 31 S. W. 45; 
Breathwit v. Bank of Fordyce, 60 Ark. 26, 28 S. W. 611, and authori- 
ties there cited. 

That by virtue of this conveyance to Ford and his covenant to pay 
thèse creditors their debts in full their claims are secured for the 
full amount is too clear for argument, and as under the bankruptcy 
act, creditors can only join in a proceeding of this kind for claims 
"in excess of the value of the securities held by them," there are no 
other creditors than Johnston who could join in this proceeding, even 
if inclined to do so. But it is insisted that there are 16 other creditors 
besides Johnston to whom Blount was indebted on the 18th of July, 
1905, the day of the filing of the pétition, and who were not secured 
by the Ford transfer, or in any other manner. The names of thèse 
creditors are fully set out in the response to the pétition, and it is un- 
necessary to copy the list in this opinion. Of thèse claims it was ad- 
mitted at the hearing that the indebtedness alleged to be due to C. J. 
Cross, one of the 17 persons named, had been paid off before July, 
thus leaving 16 creditors, including the petitioning créditer Johnston, 
and therefore that three creditors must join in the pétition. 

In order to understand fully the claims of some of thèse parties, 
which will be hereafter more fully set forth, it is proper to state that, 
after the sale made by Blount to Ford, the business was carried on 
in the same manner as if there had been no change, except that the 
firm name was changed from W. F. Blount to M. H. Ford Grocery 
Company, although there was no corporation. Blount remained in 
charge of the business as manager, Ford being the sheriff of the 
county, and for this reason unable to give the business any attention. 
Ail transactions connected with the business were attended by Mr. 
Blount, and a number of those creditors named by Blount in his re- 
sponse to the pétition state that they did not know whose business 
it was, whether Blount's or Ford's, and that ail orders for the busi- 
ness sent by Blount were charged to him. Among the debts claimed 
to be owing by Blount and set forth in his response are the following: 

G. R. Leary is alleged to hâve been a creditor on July 18th for 
the sum of $12.15. Of this amount $10 was a cash loan made to 
Blount for a customer of the store ; Ford being absent, and the money 
taken in that day having been deposited in the bank. The money was 
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cliarged on the bocks of Ford to the custotner and paid back by the 
store. This clearly was not an indebtedness of Blount, but rather 
of the Ford store. The balance due consisted of 85 cents for laundry 
incurred during that month and $1.30 for newspaper subscriptions 
for two months, ail of which were paid by Blount the first part of 
August, as it was customary in that city to hâve ail bills of that kind. 
including groceries, dry goods, drug, laundry, newspaper, ice, and 
other neccessaries for the use of the family, charged during the 
month and paid upon présentation of the bill the first part of the 
succeeding month. The indebtedness due David & Simms was $1.50 
for a baby cap bought by Mrs. Blount for their baby on July 'î'th 
and paid the first part of August. The account of James R. Roane 
was $16.50, of which $1.50 was for guarantying the hiring of a 
horse and buggy for a drummer, who settled for it with the store, 
and the other $15 was a verbal guaranty for debts due the livery stable 
keeper from customers of the store. Thèse debts being liabilities of 
the store, of which Mr. Ford was then the owner, cannot be treated as 
liabilities of Blount; but, aside from that fact, as the guaranty of thèse 
debts of other persons was not in writing, but only verbal, it is void 
under the statute of frauds of this state, and upon objections by the 
trustée in bankruptcy, if the respondent is adjudicated a bankrupt, 
could not be proven against the estate. The claim of Chandler & 
Harrington, druggists, amounting to $1.50, was for some prescrip- 
tions for the family of Blount incurred July 7th and settled in the 
usual course of business in August. The bill of Dr. Deaderick was 
for $2, less a discount of 40 cents. This was for a visit and pre- 
scription on the night of July 17 to one Thomas, an employé of the 
Ford store, and was paid by the store out of his wages. The claim 
of J. N. Schichtl is for 10 cents for a bridle bit bought by respondent 
on the 12th of July and paid as usual in August. The claim of H. 
Mixon is alleged to be for the rent of the dwelling from the Ist day 
of July until the 18th of that month, the date of the filing of the pé- 
tition. The évidence shows that, under the contract, the rent was 
due on the first day of each succeeding month, and was always 
promptly paid by Blount. The rent for June had been paid the first 
part of July, and the July rent was paid in August. The claim of 
Julius Benham was for ice delivered during July and charged as de- 
livered and payable on the first of the next succeeding month. Up to 
the 18th of July the bill for ice delivered amounted to $2.40. He 
continued to deiiver during July after thèse proceedings were insti- 
tuted, and the first part of August coUected the bill for the entire 
month. Dr. Hall's bill is for a small doctor's bill due from a colored 
boy and verbally assumed by Blount, in violation of the statute of 
frauds. Mixon & McClintock's bill is 30 cents for some millet seed 
bought for use in the house in July and paid upon présentation of the 
bill in August. 

To treat the holders of such claims as creditors to be considered 
in determining the number existing for the purpose of preventing a 
bona fide creditor to institute proceedings of tlais nature, when an 
insolvent conveys ail of his property, with the avov^ed intention of 
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preferrîng ail of his creditors except one, would be a violation, if net 
of the letter, certainly of the spirit, of the bankrupt law, and cannot 
be tolerated. In fact, if the contention of the respondent is to be 
sustained, the involuntary feature of the bankruptcy act would be a 
dead letter, for any insolvent who desired to prefer some of his credit- 
ors, leaving out one or two, could always manage to hâve as many 
as tvventy creditors by purchasing for his personal use and that of his 
family small things amounting to sums ranging, as in the case at 
bar, from 10 cents to $2, and having them charged. By paying them 
the succeeding month, after he had made some small purchases, to 
be charged again, it would always leave a number of creditors ready 
to be used whenever proceedings of this kind are instituted against 
him. It is hardly reasonable to suppose that creditors of that kind, 
who feel secure in having their bills promptly paid, would want to 
incur the risk of losing a good customer in order to join a bona 
fide créditer to institute proceedings in bankruptcy. Ail laws must 
be given a reasonable construction, and for this reason the claims 
hereinbefore recited must be disregarded in determining the number 
of the creditors of Mr. Blount at the time thèse proceedings were in- 
stituted, and if this is done it clearly appears that there were less 
than 12 creditors. The fact that most of thèse creditors could hâve 
maintained an action and recovered judgment against Blount can- 
not change the rule, for a creditor whose debt is fully secured may 
maintain an action and recover judgment without surrendering his 
security, but he cannot prove his claim in bankruptcy proceedings 
unless he surrenders the same. The maxim "De minimis non curât 
lex" may also be properly applied. 

The finding of the court is that on July 18, 1905, the day thèse pro- 
ceedings were instituted, there were less than 13 creditors of the 
respondent who had provable claims, within the meaning of the 
bankruptcy act relative to involuntary proceedings. 

It is further claimed that Johnston, the petitioning creditor, is a 
preferred creditor by reason of the fact that he is the holder of a 
life insurance policy assigned to him by Blount as security. It is 
claimed that the policy had a cash surrender value of $2G0 at the time 
thèse proceedings were instituted. The policy was issued on the lOth 
day of February, 1903, and shows that it has a surrender value of 
$260, but only at the end of the third year. As the three years will 
not end until the lOth of February, 1906, it follows as of course that 
it had no surrender value on July 18, 1905, but only a spéculative value 
depending upon the death of the assured. As stated by this court 
in Gould, trustée, v. New York Life Insurance Co. et al. 132 Fed. 987, 
a life policy, being at the time of the adjudication of bankruptcy of no 
actual value to the estate, would not pass to the trustée as an asset. 

An order will be entered adjudicating Mr. Blount as a bankrupt, 
in conformity with the prayer of the pétition. 
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TOLMAN et al. v. UBERO PLANTATION CO. 

(Circuit Court, D. Massachusetts. December 22, 1905.) 

No. 2,092. 

CoBPOBATioNs — Receiveeship — Restoeation of Peopeety AT Request or Ma- 
JOBITY OF Stockholders. 

At the suit of stockholders, and with the consent of the corporation, 
receivers were appointed for Its property, but no order was made for 
wlnding up Its afiEairs. It was shown that It was organized and its af- 
falrs conducted by its promoters for the purpose of defrauding subséquent 
purchasers of stock, and that of the amount received from tlie sale' of 
stock only a small proportion had been honestly expended for their bene- 
fit, but the corporation was solvent and had some tangible property and 
money on hand. A part of the stockholders desired to reorganize the 
corporation and continue the enterprise for which it was organized, while 
others favored its being wound up, and, on the matter belng siibmitted to 
a vote, a large majority of those voting favored reorganizatlon. Beld 
that, in view of such vote, the receivers would be discharged and the 
property restored to the stockholders. 

In Equity. 

C. P. Sampson, for Ubero Plantation Co. 
Fred C. Chamberlin, for certain stockholders. 
Henry E. Warner, for reorganizatlon committee. 

LOWEEL, Circuit Judge. The plaintiffs, stockholders in the de- 
fendant Company, brought a bill alleging: Fraud in the corporatc 
management by sundry ofïàcers of the corporation; dissensions among 
the stockholders ; that suits were threatened, and that rights which the 
défendant corporation had against others were in danger of being lost 
by the fraud of the corporation's officers above referred to; that the 
company's property was in danger of loss ; that the stockholders' in- 
terests could be saved only by the appointment of a receiver to care for 
the corporate property and to bring the necessary suits. 

Upon preliminary proof, and with the defendant's consent, the 
court appointed receivers of ail the defendant's property, choses in 
action, franchises, and rights, but the decree contained no provision 
for winding up the defendant's affairs. From this omission, the fault 
of the court as well as of counsel, the controversy now pending has 
arisen. 

The receivers took charge of the property, and made investigation 
concerning the corporate affairs. In their report they state that the 
corporation was organized by Owen, Borges and Clark, under the 
laws of Maine in 1900, with an authorized capital of $1,000,050, con- 
sisting of 6,667 shares of the par value of $1S0 each; that, before any 
money was paid in, Borges was appointed business manager and, on 
behalf of the défendant, executed a contract with the La Puerta Plan- 
tation Company, hereinafter called the "Plantation Company." By 
this contract, the plantation company contracted with the défendant 
to develop and plant with coffee, pineapples, and rubber 3,000 acres 
of forest land in the state of Oaxaca, Mexico. The land was conveyed 
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by the plantation Company to a trust company. It had been bought 
by Owen, président of the plantation company, for about $2 an acre, 
and this the receivers find to hâve been a high price. The défendant 
agreed to pay the plantation company $750,000. The latter was con- 
trolled by Owen; it had no assets except the land above mentioned 
and its development contracts. It never did any other business, and 
was wholly irresponsible. The plantation company agreed with the 
La Puerta Development Company, another corporation, apparently 
controlled by Owen, to clear, plant, and develop the plantation. For 
this, and for a guaranty that the products of the plantation would pay 
dividends, the plantation company was to pay the development com- 
pany $300,000, leaving $450,000 for the former to pay for land worth 
$10,000 or less. Comment on thèse transactions is unnecessary. The 
object of the promoters was plainly to defraud prospective stock- 
holders of the défendant, by inducing them to put their money into an 
enterprise of little or no value. Further évidence of the fraud exists, 
but is superfluous. 

In seeking to fîoat the défendant company, the original promoters 
enlisted the aid of Messrs. Stedman and Hood. Both were made di- 
rectors; the former becoming président, the latter vice président. 
They put no money into the concern, and 67 shares were allottcd to 
each. Each received $10,000 par value of stock in the La Puerta 
Development Company. This they returned to the Ubero Company 
at a later day. Salaries were voted to Stedman, Borges, Hood, and 
Owen. Borges and Owen managed the business. Though Hood was 
voted a salary for his services upon the executive board of the compa- 
ny, and his name was advertised as chairman of this board, yet, so far 
as the defendant's record shows, there never was any such board, and 
the advertisements were gotten up without consulting Hood, in order 
to induce the public to believe that he was taking an active part in 
the management. It has not been contended that Stedman and Hood 
knew the fraud practiced by the promoters upon the stockholders, but 
they must hâve known the contracts with the plantation company, and 
Hood should hâve known that he was taking pay for his services 
in a corporate office which did not exist. 

The enterprise was brought to the attention of the public in the 
usual manner, and many persons were induced to subscribe for stock; 
the price, for the most part, being payable by installments. Dividends 
were paid out of capital for three years. Pineapples and cofïee were 
planted, but without resuit. Rubber trees also were planted, which are 
not sufficiently grown to yield returns. 

After three or four years, Stedman and Hood, and perhaps others 
interested, suspected that matters were not going well. Payments 
to the two La Puerta companies were stopped, stockholders' commit- 
tees were appointed, and the receivership proceedings were begun. 
Stedman and Hood are persons of substance, living hère; most of 
the other promoters are inaccessible. 

There came into the hands of the receivers the land in question; 
about 700 acres being planted in rubber. A few thousand dollars in 
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cash were found at the company's office in Boston. The defendant's 
debts were very small, and may be neglected. Owen, Borges, and the 
original promoters hâve been deprived of control, and the fraudulent 
promotion has ceased. 

Two parties hâve developed among the stockholders. One desires 
to reorganize the défendant corporation. Its members are ready to 
pay in considérable sums of money. Messrs. Stedman and Hood will 
make considérable payments in aid, and more than $40,000 is thus 
made available for continuing the defendant's business as a grower 
of rubber. They therefore ask that the receivers be ordered to ttirn 
the corporate property back to the défendant. Other stockholders 
believe that the enterprise, an admitted fraud in its conception, can 
never be made to pay. They wish to sue Messrs. Stedman and Hood 
upon the ground that, while thèse two persons had no actual knowl- 
edge of the fraud of the original promoters, yet they hâve rendered 
themselves liable for some or ail of its conséquences by their conduct 
as directors. They believe that a considérable sum of money can thus 
be obtained for division among the stockholders, and they ask that the 
receivers bring this suit and wind up the défendant. Both parties 
doubtless would agrée to sue the original promoters, were it not that 
a judgment against them, even if obtained, would resuit in litde or 
no pecuniary return. If the first plan is adopted and the money of 
Messrs. Stedman and Hood is received for the purpose of reorgani- 
zation, no suit is likely to be brought against them. 

The receivers incline to think the second course is désirable, and 
my opinion decidedly agrées with theirs. While I hâve no right to 
speak as an expert, I hâve little doubt that the reorganization is but 
the throwing of good money after bad. About $75,000 has been ac- 
tually spent on the plantation, and it has been spent wastefuUy. A 
wasteful expenditure of this sum will not ordinarily pay returns on 
a capital of more than $500,000. Of the prospects of a suit against 
Messrs. Stedman and Hood, I cannot properîy speak, but the suit 
can be pressed without an assessment, as there are sufficient funds in 
the hands of the receivers to pay costs and counsel fées. The de- 
fendant, however, is practically free from debt. The decree appoint- 
ing the receivers did not provide, as it should hâve donc, for winding 
up the corporate business. I hâve therefore deemed it right to submit 
the question of policy to the judgment of the stockholders, that the 
court might be advised by their opinion, though not necessarily bound 
by it. A circular was sent out to ail stockholders, stating the two 
plans, accompanied by circulars drawn up by the two parties, and 
asking a vote upon the termination of the receivership. The re- 
suit of the vote shows that there are in ail about 935 stockhold- 
ers, having an actual investment of $554,000. Four hundred and 
thirty-eight of thèse repHed to the circular; 256, representing an in- 
vestment of about $246,000, voted "Yes"; 174, representing an in- 
vestment of about $85,000, voted "No." The vote of eight was doubt- 
ful and could not be canvassed. Under thèse circumstances, having 
satisfied myself that there is a tangible plantation at the place stated, 
I hâve deemed it wise to accède to the wishes of the large majority 
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of those stockholders who hâve seen fit to vote. The receivers will 
be paid their charges and a proper compensation, and will be dis- 
charged. The property will be handed back to the stockholders. It 
it to De hoped that the plan of reorganization will resuit in a substan- 
tial return to the investors. If it does not, they will understand that 
they cannot again invoke the aid of a court of equity. 



BUFFALO GLASS CO. v. MANUFACTUREES' GLASS CO. 
(Circuit Court, W. D. New Yorlc. December 19, 1905.) 

Godets — United States Courts — -Jukisdiction — Corpoeations. 

Where service is made upon an ollicer or agent of a foreign corporation 
temporarily witliin the state or dinitrict of suit, in order to give a fédéral 
court jurisdiction to render a persoual judgment against tlie corporation, 
It must appear tliat it was actually and substantially engaged in busi- 
ness in sucti State or district, its business must liave been transacted by 
some agent or manager representiug the corporation, and it must also ap- 
pear that the local statute provides for suit against such foreign corpora- 
tion wliich bas been permitted to transact business witUin the state. A 
corporation of another state, which had no place of business within the 
state of suit, but merely solicited and obtained orders for goods thereiu 
by correspondence by agent, is not v^ithin the ruie. 

[Ed. Note. — For cases in point, see vol. 13, Cent Dig. Courts, § 814.] 

On Motion to Vacate Service of Process. 

Frost & Huntley, for plaintifï. 
Lewis & Lewis, for défendant. 

HAZEL, District Judge. It is conceded by the plaintifï that the 
défendant has no office or place of business in this state, and that the 
process was served on the président of the défendant while he was 
attending a convention of manufacturers and jobbers of the business 
in which the défendant is engaged. The single question is whether 
the said défendant is engaged in business in this state, and whether 
it is found hère within the meaning of the statute for the service of 
process. Affidavits were presented showing that the defendant's prin- 
cipal place of business is in Cleveland, Ohio, that it is engaged in the 
manufacture of glass, and that within the past year the défendant has 
sold in this state large quantities of glass, and has also entered into 
contracts for the sale of glass to varions firms and corporations en- 
gaged in business in this state. In short, the défendant has solicited 
trade in New York by correspondence and by an agent, and sells its 
commodity to customers located hère. This, however, the contracts 
of sale not being made in this state, is not, within the meaning of the 
fédéral judiciary acts, doing business in the state to authorize the 
service of process on an agent or officer of a foreign corporation tem- 
porarily in the state. To authorize such service of process, the for- 
eign corporation must actually and substantially be engaged in busi- 
ness in this state or district, its business must bave been transacted 
by some agent or manager representing such corporation, and it must 
also appear that the local statute provides for suit against such foreign 
142 F.— 18 
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corporation which has been permitted to transact business within the 
State. Thèse three conditions are necessary, according to the Suprême 
Court, to give the court jurisdiction. United States v. American Bell 
Téléphone Co. (C. C.) 29 Fed. 37; Mutual Life Ins. Co. v. Spratley, 
173 U. S. 618, 19 Sup. Ct. 308, 43 L. Ed. 569. In St. Clair v. Cox, 
106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222, the court said: 

« • • * -çy-g ^j.g Qf opinion that, when service is made within the state 
upon an agent of a foreign corporation, It is essential, in order to support the 
Jurisdiction of the court to render a Personal judgment, that it should appear 
somewhere in the record • • • that the corporation was engagea In busi- 
ness in the state." 

In Good Hope Co. v. Railway Barb Fencing Co. (C. C.) 22 Fed. 
635, the principle is stated as foUows: 

"Where a corporation la not engagea in business in this state, there Is no 
room for Implying its consent to coue hère to litigate with a citizen of this 
Btate or of a foreign state. In this case the président of the défendant was 
hère in his représentative character, but the corporation had never been prac- 
tically engagea in business hère. It had made purchases hère occasionally, 
but it could hâve made them by correspondence, as well as by the présence of 
its agents hère. If the purchases had been made by correspondence, it could 
be as logieally urged that the corporation was engaged In business hère as 
It can be now. Instead of writlng, its agent came hère in person. As it has 
never iîept an office hère, or carried on any part of Its business opérations 
hère, or been engaged In any business hère, which required it to Invoke the 
comity of the laws of the state, it was not 'found' hère for the purposc of 
being sued." 

The case of New Haven Pulp & Board Co. v. Downington Mfg. 
Co. (C. C.) 130 Fed. 605, cited by the défendant, is not thought to be 
at variance with the foregoing décisions. There the contracts for the 
machinery and contracts with other firms and persons for the sale of 
machinery were made by the officers of the défendant corporation 
within the state of Connecticut, and hence, in the opinion of the court, 
such corporation was actually engaged in doing a substantial part of its 
business in that state. It is not hère shown in the opposing affidavits 
that the contract alleged in the complaint to hâve been broken was 
entered into in this state, nor that the défendant is actually engaged in 
business in this state. I incline to the opinion that the facts bring the 
case within the rule enunciated by Judge Wallace in the Good Hope 
Case, supra. 

The foregoing observations require that the motion of the défendant 
be granted, and that the service of the process be vacated. 



THE OUR FRIBND. 
THE MAJESTIO. 

(District Court, E. D. Pennsylvania. December 27, 1905.) 

No. 34. 

COIXISION TUO AND OATBOAT VIOLATION OF RtTLES. 

A steam tug was proceeding dovvn the Delaware river on a dark night 
without a looliout, when a collision occurred with a catboat which was 
saiiing up the river on a tack toward the New Jersey shore, and was 
not seen by the tug until too late to avoid collision. The catboat carried 
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a whit< Hght, but was not supplied with a colored lantern, as reqnlred 
by article 7, §3, of the navigation rules (Act Aug. 19, 1890, c. 802, 26 
Stat 322 [U, S. Comp. St 1901, p. 2866]). Those In charge knew that 
they were not seen by the tug when 600 feet distant, and that a collision 
must resuit If both vessels Isept thelr courses, but did not change the 
boat's course. Eeld, that both vessels were in f ault ; the tug for failing 
to keep a lookout and to keep out of the way as required by article 20, 
26 Stat. 32T [U. S. Oomp. St. 1901, p. 2870], and the catboat for fail- 
ing to carry the prescribed light or to take measures to avoid the col- 
lision as required under the spécial circumstances by article 27, 26 Stat 
327 [U. S. Comp. St 1901, p. 2871]. 

In Admiralty. Suit for collision. 
See 131 Fed. 395. 

Joseph Hill Brinton, for libelant. 
Willard M. Harris, for respondent. 

HOLLAND, District Judge. The libelant in tliis case seeks to re- 
cover damages sustained by him as owner of a catboat, and for claims 
assigned to him against the steam tug Majestic, the resuit of a col- 
lision between thèse boats on the Delaware river, a little below the 
old Point House, near the Pennsylvania side, on a dark and somewhat 
cloudy night, at about 10:30 o'clock, May 30, 1904. B'rederick S. 
Heard, the owner of the catboat, and some friends, had been down the 
river to Thompson's Point spending Saturday and Sunday, and were 
returning home, having left tvi^o of the party at Washington Park. 
They were proceeding up the river, under sail, on what is termed the 
"long leg of the tack," when within a few feet of the Pennsylvania 
shore the boat started on her port tack and continued across the river 
toward the Jersey shore in a direction little south of east. Immediately 
after the catboat had turned on the port tack, the captain thereof saw 
the Majestic coming around the Greenwich coal piers down the river, 
about two squares away. The Majestic was seen by the party for 10 
minutes before the collision occurred, and came straight on in a man- 
ner which indicated to the party in the sailing boat that they had not 
been sighted. When the tug was within 600 feet of the catboat, the 
captain and owner of the catboat were convinced that, if both vessels 
kept on their course, a collision would resuit. The Majestic had no 
lookout and did not discover the présence of the catboat until the en- 
gineer, by accident, stepped out upon the deck of the Majestic and 
then stooped down and saw a sail ahead and called to the man at the 
wheel, "A boat ahead !" By this time they were within 20 feet of each 
other, and the Majestic reversed her engine, so that when the collision 
occurred she was almost at a standstill. The catboat had a white light 
on her jib stay, about 9 feet above the water. This, however, had not 
been seen by any one on the Majestic, and there is much dispute in 
the évidence, as usual, as to whether this light was burning. The cat- 
boat also had a bicycle lamp, which the party claimed had been lighted 
and waived to the Majestic as the boats approached each other, but 
it was afterward discovered that there was no oil in this lamp and 
could not hâve been lighted. The catboat did not hâve at hand a 
lantern with a green glass on one side and a red glass on the other, 
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to be exhibited at sufficient time to prevent a collision on the approach 
of other vessels, as is required by article 7, § 35 of the rules of navi- 
gation (Act August 19, 1890, c. 802, 36 Stat. 322 [U. S. Comp. St. 
1901, p. 2866]), although the owners admitted they had such a liglit at 
home, but it was not upon their beat at the time of the accident. 

It is true that "the nautical rules require that, when a steamship and 
sailing vessel are approaching each other from opposite directions 
or on intersecting lines, the steamship, from the moment the sailing 
vessel is seen, shall watch with the highest diligence her course and 
movements, so as to be able to adopt such timely measures of pré- 
caution as will necessarily prevent the two vessels from coming in 
contact. * * * Jt is the duty of the steamer to keep out of the way 
of the sailing vessel, giving her a wide berth, and so avoiding not 
only the collision, but the risk of collision." Merchants' Transit Co. 
V. Hopkins, 108 Fed. 890, 48 C. C. A. 128. 

Article 20 (26 Stat. 327 [U. S. Comp. St. 1901, p. 2870]), of the 
rules provides : 

"When a steam vessel and sailing vessel are proceeding In such directions 
as to involve risk of collision, the steam vessel shall keep out of the way of 
the sailing vessel." 

Article 27 (26 Stat. 327 [U. S. Comp. St. 1901, p. 2871]), provides: 

"In obeying and construing thèse rules due regard shall be had to ail 
dangers of navigation and collision, and to any spécial circumstances which 
may render a departure from the above rules necessary In order to avoid im- 
médiate danger." 

The party in charge of the catboat knew they had not been seen 
by those in charge of the Majestic when they were 600 feet away, 
and knew, if they both kept on their course, a collision would resuit. 
They could hâve lufïed up in the wind and prevented this accident, 
but they kept on their course, insisting upon their right of way in 
face of their failure to exhibit the required light, and the spécial cir- 
cumstances which we think in this case rendered a departure from the 
rules necessary in order to avoid immédiate danger. 

In view of the fact that the catboat did not carry such a light, as is 
required by the rules of navigation, and the failure of the Majestic 
to station a lookout as a matter of précaution on a dark night, as they 
should bave done, we conclude that both are responsible for this col- 
lision, and the damages should be equally divided between the libelant 
and respondent, and each party should pay one-half of the aggregate 
taxable costs. The Pennsylvania (D. C.) 15 Fed. 814, Id. (C. C.) 
24 Fed. 296. 

There is some évidence submitted as to the damage to the boat and 
the daims for wearing apparel, which it is claimed hâve been assigned 
to the libelant, but there is nothing to show when and under what cir- 
cumstances they were assigned, and the évidence is so indefinite that 
the court cannot arrive at any satisfactory conclusion as to the amount 
of loss. 

Let a decree be entered in accordance with this opinion, and upon the 
application of either party a commissioner will be appointed to assess 
damages. 
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In re LASCH. 

(District Court, B. D. Pennsylvania. December 16, 1905.) 

No. 1,839. 

Bankbuptcy — Pétition fob Révocation of Dischaege — Refusai, op Peti- 

TIONEBS TO AdVANCE CoSTS. 

Where a pétition for revocation of a banlsrupt's discharge was an- 
swered, and thf- niatter referred for tiearing to a spécial référée, and liis 
request for a deposit to cover the costs of tlie hearing vi'as refused by 
tlie petitioners, and no furtber proceedings before tlie référée were had, 
the pétition will be dismissed for want of prosecution at the cost of the 
petitioners. 

In Bankruptcy. On pétition for revocation of order. 
The following is the report of Référée Richard S. Hunter sur pé- 
tition for revocation of discharge : 

The référée, to whom the above pétition was, on December 2, 1904, by your 
honors referred for considération and report thereon, respectfully reports : 
That ansvver was duly made to the said pétition, denying the allégations 
thereof and averring that the pétition shows no ground for the revocation of 
the decree of discharge. That the référée called upon the petitioners, through 
their counsel, to furnish an indemnity against costs, but that counsel, after 
Consulting his clients, reported to the référée that no indemnity could be ob- 
tained. That counsel for the petitioners has now verbally reported to the 
référée that no further steps will be taken in tbe matter. No meetings were 
held before the référée and no testimony was talîen. The référée therefore 
recommends that the pétition be dismissed for want of prosecution. The référée 
annexes the pétition and tbe answer. Ail of which is respectfully submitted. 

The following is the pétition of Bernard Stern for revocation of 
order : 
To the Honorable John B._ McPherson, Judge of the Said Court : 

The pétition of Bernard Stern respectfully represents : 

First. That on or about the 2d day of December, 1904, Simon Makransky. 
Abraham Miller, and O. Jacobs, trading as Miller & Jacobs, and Bernard 
Stern, filed a pétition in your honorable court, wherein, for reasons therein 
set forth, the petitioners prayed your honorable court to revoke the order made 
on the 8th day of June, 1904, discharging the said Samuel Lasch from ail 
debts and claims which are made provable by the acts of Congress, etc., which 
pétition was duly referred by your honorable court to Richard S. Hunter, 
Esq., référée in bankruptcy. 

Second. That thereafter the said Samtiel Lasch filed his answer, denying 
the facts set fortb in said pétition, and praylng that the said pétition be dis- 
missed. 

Third. That on January 16, 190.5, the said Richard S. Hunter wrote to A. S. 
Ashbridge, Jr., counsel for the petitioners, a letter, of which the following is a 
copy : 

"January 16th, 1905. 
"In the Matter of Samuel Lasch, Bankrupt. 

"A. S. Ashbridge, Jr., Esq., 1524 Chestnut Street — Dear Sir: In the above 
matter I am iufornied by Mr. Wessel that he has filed his answer. It is 
therefore necossary that the case shall go immediately forward. Please let 
me hâve $100 in the matter ; $.50 for my fee and $50 to be applied to the costs. 
In answer to your inquiry as to the cost of taking testimony. The allowance 
by the district court is ten cents a folio, and the sanie for each copy. One 
copy goes to eacb side and one is retaiued by the référée. 

"Yours very truly, liichd. S. Hunter." 
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Fourth. That the sald letter was submitted to your petitioner, and your 
petitioner called upon Mr. Hunter, and asked him when the case would be 
heard, and the sald Richard S. Hunter, Esq., référée in the said matter, stated 
to the petitioner that no proeeedings would be had until the sum of $100 was de- 
posited with him. 

Fifth. That your petitioner did net deposit the said sum of $100 with the 
said Richard S. Hunter, Esq., believing the same to be unreasonable that the 
sum of $100 should be deposited before any proeeedings were had. 

Sixth. That on April 28, 1905, the said Richard S. Hunter, Esq., wrote to A. 
S. Ashbridge, Jr., attorney for the petitioners. a letter, of which the following 
la a copy: 

"April 28th, 1905. 
"In the Matter of Samuel Lasch, Banknipt. 

"A. S. Ashbridge, Jr., Esq., 1524 Chestnut Street— Dear Sir: I am forced 
to believe th.at the above case will not be proceeded with. TJnless the deposit 
aslied for Is in my hands by Wednesday next, I shall recommend that the 
case be dismissed for want of prosecution. 

"ïours truly, Richard S. Hunter." 

Seventh. That your petitioner refused to deposit the said sum, and there- 
after the said référée flled his report recommending that the pétition be dis- 
missed. 

Eighth. That subsequently, to wit, on September 27, 1905, your honorable 
court ordered the report of the said Richard S. Hunter, Esq., therein called 
"spécial référée," confirmed, and dismissed the said pétition at the cost of the 
petitioners, which costs were taxed as follows: Richard S. Hunter, Esq., 
spécial référée, $15, Samuel Lasch, counsel fee, $20. 

Ninth. That the petitioner only received notice of thls decree on the 2d of 
October, A. D. 1905. 

Tenth. Petitioner further avers that the said Richard S. Hunter, Esq., was 
the référée in the matter of Samuel Lasch, bankrupt, and that the said pétition 
was referred to him because he was the référée in the bankruptcy matter, and 
theretore your petitioner believes that, as the said Richard S. Hunter, Esq., 
was the référée in the bankruptcy case, he had no right to demand the said 
sum ot $100 before proceeding in this matter, and that the petitioner believes 
that petitioners are not liable for the costs of this proceeding, inasmuch as 
they could not proeeed without paying the sum of $100 to the said référée be- 
fore he proceeded. 

Wherefore your petitioner prays that the said order made by your honor- 
able court on the 27th day of September, 1905 be revoked, and that the matter 
be referred back to the référée, with direction to proeeed in the matter with- 
out deposit of $100 by the petitioners. And, further, your petitioner prays 
that the order against the petitioners for costs in the above matter be re- 
voked ; and your petitioner prays for such other and further relief as the 
circumstances of the case may warrant and to your honorable court may 
seem meet. And he will ever pray. 

Henry N. Wessel, for bankrupt. 
A. S. Ashbridge, Jr., for petitioner. 

HOLLAND, District Judge. The pétition filed by Bernard Stem 
on October 4, 1905, praying the court to revoke its order in the above 
case, entered September 27, 1905, is dismissed. 
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In re HARK et al. 

(District Court, E. D. Pennsylvania. December 27, 1905.) 

No. 2.065. 

Bankeuptcy — Involxtntabt Pboceedings — Amendment of Pétition. 

A pétition, ctiarging as an act of banliruptcy a transfer of property witli 
intent to hinder, delay, and defraud creditors, may properly be pemiitted 
to be amended to charge that tlie transfer was made to prêter certain 
creditors, where sucb fact Is developed on tlie hearing. 

[Ed. Note. — For cases in point, ses voi. 6, Cent Dig. Banlcruptcy, i 128.] 

In Bankruptcv. On application for leave to amend pétition, 
See 135 Fed.'COS. 

Harry S. Mesirov and J. Howard Reber, for petitioners. 
Wessel & Aarons, for alleged bankrupts. 

HOLLAND, District Judge. We think, in the interest of justice 
in this case, the pétition filed on the 38th day of August, 1905. ask- 
ing permission to amend the original pétition in bankruptcy against 
the above-alleged bankrupts, in accordance with the requests con- 
tained in the amending pétition, should be allowed, for the reason that 
the act of bankruptcy charged in the original pétition is a concealment 
and transfer of property with intent to hinder, delay, and defraud 
creditors, and the amended pétition also allèges a transfer of property, 
but for a différent reason, to wit, with intent to prefer certain credit- 
ors. The petitioners were unable to secure this information until they 
discovered it from the évidence adduced upon the trial of this case 
on June 13, 1905. A new trial having been granted on August 10, 
1905, the petitioners filed their pétition for amendment August 28, 
1905. 

The amendments are allowed. 



In re WEISS et al. 

(District Court, E. D. Pennsylvania. December 27, 1905.) 

. No. 1,687. 

Bankrtjptct — AcTS OF Bankeuptcy — Pebfebence Peocueed bt Petitioning 
Ceeditoes. 

Tbe failure of an insolvent debtor to disctiarge the préférence obtained 
by a judgment credltor by the levy of an exécution eannot be charged 
as an act of bankruptcy, where the levy was procured by the attorney for 
the petitioning creditors for the sole purpose of laying the fouudation for 
the banliruptcy proceedlngs. 

In Bankruptcy. Involuntary proceeding. On motion for judgment 
non obstante veredicto, and for new trial. 

Samuel W. Cooper, for petitioners. 

Hepburn, Carr & Krauss, for alleged bankrupts. 

HOL,L,AND, District Judge. An involuntary pétition in bank- 
ruptcy was filed in the above case on the 37th day of July, 1903. On 
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August lOth, of the same year, an answer was filed denying the act 
of bankruptcy, and demanding a jury trial. The act of bankruptcy 
alleged in the pétition is that: 

"The bankrupts dîd on or about the 21st day of July, 1903, suflfer and per- 
mit, wbile insolvent, Frederick J. Geiger to obtain a préférence through légal 
proceedings, and net having, at least five days before a sale or final disposition 
of any property affected by such préférence, vacated or discharged sucli 
préférence." 

At the trial of the case on June 19, 1905, ît appeared that the pe- 
titioning creditors were Weiss & Segal, the Belmont Fur Hat Works, 
and Abraham B. Ryker, three in number. The claim of Weiss & 
Segal is for merchandise and amounts to $3,204.69. This claim is 
represented by Benjamin Alexander, Esq., who prepared the pé- 
tition in bankruptcy and procured its présentation to court by an- 
other attorney for the reason that he was about to sail for Europe. 
Prior, however, to the préparation and présentation of the pétition in 
bankruptcy, Mr. Alexander had an interview with Mr. Geiger, the 
owner of the judgment upon which the exécution above mentioned 
was issued, and requested him to issue the exécution, with the under- 
standing that, if he (Geiger) did not receive his money from the 
bankrupts after the exécution had been issued, he (Alexander), on 
the part of his client and two others joining therein, would présent a 
pétition in bankruptcy against the alleged bankrupts, and lay the 
exécution on the Geiger judgment as the ground of bankruptcy. Mr. 
Geiger assented to this agreement and Mr. Alexander issued the 
fî. fa., had the sherifï of Philadelphia county make the levy, and 
immediately thereafter filed a pétition in bankruptcy alleging this 
exécution on the Geiger judgment as ground for the same. It was 
admitted at the trial that the bankrupts were insolvent. 

The défendants submitted a point, which was affirmed by the court, 
as follows: 

"If you believe the testimony of Mr. Geiger, which is entirely uncontradict- 
ed, tliat Le issued exécution upon bis judgment at the solicitation of the at- 
torney for the petitioners who made arrangements with the sherifï for mailing 
the levy upon such exécution, then I instruct you that the petitioning credit- 
ors, having brougbt about and assisted in conducting the exécution and levy, 
cannot make complaint of sucb exécution and levy and are estopped from setj 
ting it up as an act of bankruptcy, and your verdict must be for the respondent 
as to the alleged act of bankruptcy." 

The testimony of Mr. Geiger was corroborated by Mr. Alexander, 
and was substantially as above set forth, upon which the jury found 
for the défendants. At the trial, the plaintiffs having requested the 
court to give binding instructions to the jury to find for them, which 
was refused, they filed a motion after the trial for judgment non ob- 
stante verdicto under the Pennsylvania practice act of April 32, 1905, 
which applies and authorizes the party to a suit who has been refused 
such binding instructions to subsequently request the court to enter 
a verdict non obstante verdicto in their favor. They also filed a 
number of reasons for a new trial, none of which, however, need be 
considered, excepting the question involved in the above-mentioned 
point submitted. At the argument, counsel for the petitioning crédit- 
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ors admitted that in case a verdict be no* entered in their favor, under 
the act of 1905, this is the sole question upon which they rely for a 
new trial. 

Both thèse motions are overruled, as we are of the opinion that 
the jury vvas right in their finding, for the reason that it has been well 
settled that it is a just ground for refusing to allow a petitioner to 
complain of an act of bankruptcy which has been induced or brought 
about by himself. "To hold otherwise would enable the unscrupulous 
to entrap a person into bankruptcy." Simonson v. Sinsheimer, 95 Fed. 
948, 37 C. C. A. 337. A party cannot thus take advantage of its 
own wrong. In re Williams, Fed. Cas. No. 17,706 ; Clark v. Henné, 
11 Am. Bankr. Rep. 583, 127 Fed. 288, 62 C. C. A. 172. 

In thèse cases the act of bankruptcy in which the petitioning credit- 
ors participated was an assignment by the alleged bankrupt for the 
benefit of creditors; but we see no différence in principle between in- 
ducing or participating in an assignment and procuring a judgment 
creditor to issue exécution for the sole and express purpose of en- 
abling the procurer to file a pétition in bankruptcy. A debtor might 
thus be entrapped into bankruptcy, who, if permitted to utilize his re- 
sources, could continue in business and eventually meet ail his obli- 
gations. 

The motion to enter judgment in favor of the petitioning creditors 
non obstante veredicto, and the motion for a new trial, are both there- 
fore overruled. 



NEUSS, HESSLEIN & CO. v. UNITED STATES. 

(Circuit Court, S. D. New Yorlj. April 8, 1896.) 

No. I,lû0. 

1. CusTOMS PuTiES— Classification— Openwork Embbotdery. 

So-called opemvork articles, having ornnmeiital designs stitched tliere- 
on by hand witli a needle and tliread, held to be "embroideiies," witliin 
tlie menniiiîï of Tarife Act Oct. 1, 1890, c. 1244, § 1, par. 373, Sehedule 
J, 26 Stat. 594. 

2. Same — Evidence — Commercial Désignation — ^Testimont oï a Single Wit- 

ness sufficiency. 

On tlie question of wliether certain imported opemvorlj articles were 
"embroideries," within the meaning of a tarifiC act, the onl.y évidence 
was the testimony of a clerl^ of the Importers testifying in tlieir belialf, 
who had never bought or sold embroideries, and whose only knowledge 
was as to the désignation of the goods in the linen trade. Held, that 
this testimony was insufHcient to establish the commercial scope of the 
expression "embroideries," or to prove that the goods, though embroid- 
ered in fact, were not embroidery in a commercial sensé. 

[Ed. Note. — Interprétation of commercial and trade terms in tariiï 
laws, see note to Dennison Mfg. Co. v. United States, 18 C. C. A. 545.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 1,808 (T. D. 13,506), which affirmed 
the assessment of duty by the collecter of customs at the port of New 
York on goods imported by Neuss, Hesslein & Co. 

Stephen G. Clarke, for importers. 
Henry D. Sedgwick, Jr., Asst. U. S. Atty. 
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TOWNSEND, District Judge. The articles in question herein are 
tidies or covers with openwork patterns formed therein, the threads 
and edges of which hâve been stitched in ornamental designs by hand. 
The coUector assessed them for duty under Tariff Act Oct. 1, 1890, 
c. 1244, § 1, par. 373, Schedule J, 26 Stat. 594, as articles composed 
of flax embroidered or embroideries. The importers protested, claim- 
ing that they were neither embroideries or commercially known as such, 
but were dutiable as manufactures of flax, under paragraph 371 of 
said act, 26 Stat. 594. The only évidence as to commercial désigna- 
tion was that of the importers' clerk, who testified that they were not 
known as embroideries in the trade. This évidence of this single in- 
terested witness is incompétent to establish the scope of the commer- 
cial désignation "embroideries." He bas never bought or sold em- 
broideries, and does not deal in them. His only knowledge is as to the 
désignation Under which thèse tidies are known in the linen trade. 
The Board of General Appraisers, however, has found that the articles 
are openwork, and are not commercially known as embroidery. The 
single question is whether they are embroidered articles in fact. 

The board has found that thèse tidies are ornamentally worked by 
hand with a needle ?nd thread, and this constitutes embroidery. The 
single witness for the importers does not deny this fact. He only 
says : "There is no embroidery in this as known by the trade." Web- 
ster defines "to embroider" as "to ornament with needlework" ; and 
"embroidery" as "needlework used to enrich textile fabrics." The 
évidence as to the process hère employed accords with this définition. 

In the absence of any affirmative or sufficient évidence that thèse 
articles hâve any commercial meaning which would exclude them 
from the class of embroideries or articles embroidered, the décision 
of the Board of General Appraisers is affirmed. 



TIFFANY V. UNITED STATES. 

(Circuit Court, S. D. New ïork. May 3, 1896.) 

No. 2,191. 

OuSTOMS DuTiES — Classiitcation — Bronze Ornaments — Composition Metai- 
Bronze ornaments, being manufactured articles and advanced beyond 
the condition of tlie "old copper," "clipplng," and "composition métal," 
enumerated in paragraph 452, Free List, § 2, c. 349, Tariff Act Aug. 27, 
1894, 28 Stat. 539, are not subject to that provision, but are dutiable as 
manufactures of métal under paragraph 177, Schedule C, § 1, 28 Stat 520. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 2,995 (T. D. 15,971), in which the 
Board of General Appraisers affirmed the assessment of duty by the 
collector of customs on merchandise imported at the port of New 
York by Charles L. Tiiïany. 

Henry W. Rudd, for importer. 
Henry C. Platt, Asst. U. S. Atty. 
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TOWNSEND, District Judge. The articles in question comprise 
a pair of bronze candelabra and a bronze statue, classified for duty as 
"manufactures of métal" under paragraph 177, schedule C, § 1, c. 349, 
Tariff Act Aug. 37, 1894, 28 Stat. 620. The importer protested, claim- 
ing that the articles are free of duty under paragraph 453, Free List, 
§ 2, of said act (28 Stat. 539), which is as foUows: 

"452. Old copper, fit only for manufacture, cllpping from new copper, 
and ail composition métal of which copper is tbe component material of 
ehief value, not speclally provided for in thls act." 

It is unnecessary to consider the elaborate argument of counsel for 
the importer in support of this highly technical claim. It seems clear 
from the évidence herein, from the decided cases, from long established 
usage under prior acts containing similar provision, and from an ex- 
amination of paragraph 453 of said act, that it was not intended to 
cover, and did not in fact cover, thèse bronze ornaments. If every 
other contention were resolved in favor of the importer, the fact that 
thèse are manufactured articles composed of métal, and therefore 
advanced beyond the "old copper," "clippings," and "composition 
métal," not specially provided for, would seem to be sufficient to 
shoviT that they were specially provided for and properly classified for 
duty under the provisions of paragraph 177 of said act as manu- 
factured articles composed wholly or in part of any métal. 

The décision of the Board of General Appraisers is affirmed. 



UNITED STATES v. AMERICAN GEM & PEARL CO. 

(Circuit Court, S. D. New Yorlî. May 24, 1905.) 

No. 3,656. 

1. CusTOMS Ddties — Classification — Opal Balls — Rock Cetstai. Ron- 
delles — Pbecious Stones — Beads. 

In construing the provisions in Tariff Act July 24, 1897, c. 11, § 1, 
Schedule N, pars. 408, 435, 30 Stat. 189, 192 [U. S. Comp. St. 1901, pp. 
1673, 1676], for "beads of ail kinds," and "precious stones," respectiveiy, 
Tield, that pierced opal balls about one-fourth of an inch In diameter and 
pierced rocli-crystal rondelles, or small, flat, faceted dislcs, are dutlable 
under the latter provision rather than the former ; thèse articles not 
being commercially known as beads. Held, also, as to the rock-crystal 
articles, that they are dutiable under said latter provision rather than 
as manufactures of rock crystal under paragraph 115, Schedule B, § 1, 
of said act (30 Stat 169 [U. S. Comp. St 1901, p. 1636]). 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,776 (T. D. 25,549), which reversed 
the assessment of duty by the collecter of customs at the port of 
New York. 

The opinion of the Board of General Appraisers reads as follows : 

SHARRETTS, General Appraiser. The merchandise in question consista 
of so-called drilled opal balls and rock-crystal rondelles. The opal balls are 
about one-fourth of one inch in diameter, and hâve been pierced and made 
spherica) by a process of cutting. The rondelles are small, flat disks wlth 
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faceted edges, and plerced through the center. Duty was assessed on th© 
tnerchandise at the rate of 35 per cent, ad valorem under the provision of 
Tarife Act July 24, 3897, c. 11, § 1, Schedule N, par. 408, 30 Stat 189 [U. S. 
Comp. St. 1901, p. 1G73], for beads of ail Idnds, and it is claimed by tlie im- 
porters to be dutiable at 10 per cent ad valorem under paragraph 435, 30 
Stat. 192 [U. S. Comp. St. 1901, p. 1676]. 

The two paragraphs relied upou by the Iltigants in this case are: 

"408. Beads of ail kinds, not threaded or strung, thirty-five per centum ad 
valorem; fabrics, nets or nettings, laces, embroideries, galloons, wearing ap- 
parel, ornaments, trimmings and other articles not specially provided for 
in this act, composed wholly or in part of beads or spangles made of glass 
or paste, gelatin, métal, or other materlal, but not composed in part of vvool, 
sixty per centum ad valorem." 

"435. Dlamonds and other precious stones advanced in condition or value 
from their natural state by eleaving, splitting, cutting, or other process, and 
not set, ten per centum ad valorem * * * . " 

Opal Is classifled as one of the nine minerais dlstlnguished as precious 
stones. Rock crystal, although not so classed mineralogically, belongs to 
the class of minerais known as semiprecious stones, and for tariff purposes is 
regarded as a precious stone. Hahn v. D. S., 100 Fed. 635, 40 0. C. A. 622. 
Ali of the merchandise in dispute has been advanced in condition by cutting 
and Is not set, and would properly be chargeable with duty under paragraph 
435, unless more speciflcally provided for elsewhere in the tariff act. The 
contention of the collector is that the articles in dispute are more speciflcally 
provided for under paragraph 408, as "beads." 

The counsel for the government In a very able brief argues that "beads" 
Is not a commercial term, but we are inclined to the opinion that we must 
give the word the meaning applied to it commercially ; otherwise the phrase 
"beads of ail kinds" would include beads for guns and rifles, glass globules 
known as beads used for testing the strength of aleoholic spirits, beads of 
fused borax used in Chemical laboratories, and, in architecture and wood- 
work, ornaments known as beads used to mark a junction or a séparation. In 
Shevill V. U. S. (C. C.) 87 Fed. 192, the court deflnes bends to be "little per- 
forated halls to be strung on a thread and worn for an ornament." The élim- 
ination of the other two définitions of the word "beads," together with the 
numerous subdivisions thereof found in Webster, indicates that the court 
as nearly as possible conflned itself to the trade meaning of the word, which, 
with regard to glass beads, does not differ from the dictionary meaning. In 
the présent case we are not dealing with the ordinary beads of commerce, 
but vFith precious stones, regarding which the prépondérance of the évidence 
shows that they are not known in trade as beads. 

It is a fact, as contended for by the counsel for the government, that it is 
not suflicient for the importers to show that the merchandise is not known by 
those who deal in it as beads, but it must be proven that the term "beads" 
has a well-known commercial meaning which excludes precious stones from 
classification thereunder. We think there has been an approximation of 
this condition when it Is shown that dealers in the ordinary beads of com- 
merce do not handle precious stones, and that those who do deal in precious 
stones never designate them as beads. Diamonds and other precious stones 
eut in drop shape and faceted are known in trade as "briolettes," just as the 
opals in question are known as "halls." Thèse briolettes, in many instances, 
are drilled through, and would, under the contention of the governmf^nt, 
become dutiable as beads. The same may be said of drilled pearls, but by 
judicial détermination they are not beads ; otherwise, the similitude clause 
would not hâve been made applicable thereto. Neresheimer v. U. S. (C. O.) 
131 Fed. 977. 

Paragraph 408, after enumerating beads, provides for articles composed 
wholly or in part of beads made of glass or paste, gelatin, métal, or other ma- 
terials. Precious stones are not ejusdem generis with the class of goods 
enumerated in this paragraph. One of the witnesses for the importers testi- 
fied that he handles opal beads and that such articles were imitations com- 
posed of glass, just as the term "pearl beads" as understood in trade does not 
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Inclnde genulne pearls drilled, but refers to articles of glass made to Imitate 
pearls. 

For the reasons set forth herein, we are of opinion that neither the opal 
balls nor the rondelles are dutiable at 35 per cent, ad valorem as "beads." 
Con(;emlng the rondelles, they are neither commonly nor commerclally known 
as beads, and. were it not for the provision of section 1, Schedule B. par. 115, 
30 Stat. 159 [TJ. S. Comp. St. 1901, p. 1636], for manufactures of rock crystal, 
their classification under paragraph 435 would be conceded by the govern- 
ment We bave carefully considered this point, and are of opinion that articles 
of utility. such as umbrella handles, paperweights, etc., composed of rock 
crystal, are dutiable under paragraph 115, but that rock crystal eut and 
capable of being set in jewelry is Included within the enumeration of para- 
graph 435, and not of 115. 

The protests are sustained, and the collector's décision In each case is re- 
versed. 

Charles Duane Baker, Asst. U. S. Atty. 
M. D. Rothschild, for importers. 

TOWNSEND, Circuit Judge. Décision of the Board of General 
Appraisers affirmed. 



MASSACHUSETTS COKST. CO. v. KIDD. 

(Circuit Court, D. Massachusetts. November 10, 1905.) 

No. 1,546. 

1. ASSIGNMENTS— RiGHT OF ACTION AUTHOEITY OF ASSIGNEE TO SUE IN NAME 

or ASSIGNOB. 

Where a right of action has been assigiied for a valuable considération, 
authority from the assignée to attorneys to bring suit thereon is suffieient, 
although the assignor is the nominal plaintiff. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Assignments, 
§ 207.] 

2. COEPOBATIONS — AUTHOBITY TO SUE — RATIFICATION OF ACTION OF PRESIDENT. 

Authority to bring a suit in behalf of a corporation, given by its prési- 
dent, and subsequently ratified by the board of directors, is suffieient, al- 
though such ratification takes place after the commencement of the suit, 
and after the authority of counsel has been challenged. 

3. SaME — POWEES OF DiRECTOKS. 

The fact that by a contract between a corporation and another the 
latter is to name the directors to be elected by the corporation does not 
affect the powers of such directors to act in ail matters in behalf of the 
corporation after their élection. 

At Law. On motion for rule to plaintifï's counsel to show their au- 
thority for bringing the action, and for dismissal of the action. 

Storey, Thorndike, Palmer & Thayer, for complainant. 
Nason & Proctor and Streeter & Hollis, for défendant. 

COLT, Circuit Judge. This motion calls on the plaintiff's attorneys 
to prove their authority for instituting this suit. The affidavits show, 
first, that the Massachusetts Construction Company is the nominal 
plaintiff, and that the real plaintiiï is the Massachusetts Construction 
Company, Incorporated, a Connecticut corporation, to which ail the 
property, assets, and rights of action of the plaintiff were conveyed by 
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an indenture bearing date October 28, 1901, with express power for 
bringing suits in the name of the plaintiff ; second, that the action was 
authorized by the président of the Connecticut corporation, and that, 
subséquent to the commencement of the suit and the fihng of the 
présent motion, the action of the président was ratified by the board 
of directors of the Connecticut corporation in thèse words : 

"Voted, that the commencement of the action now periding In the Circuit 
Court of the United States at Boston In the name of tlie Massacliusetts Con- 
struction Company [of Massachusetts] against Charles ,G. Kidd for the re- 
covery of certain moneys owing by him to that company to which moneys this 
oompany is beneficially entitled under an assignment by that company with 
power for this company to bring actions for recovering the same in the name of 
the said Massachusetts Construction Company [of Massachusetts] be, and It Is 
hereby, ratified and confirmed, and that Messrs. Storey, Thorndilce, Palmer & 
Thayer, or any of them, be, and they are hereby, authorized on behalf of this 
company to proseouto the said action, and to iake ail such further or other 
proceedlngs as they may think proper for the recovery of the said moneys." 

The proper party to authorize the bringing of this action was the 
real plaintiff, and not the nominal plaintiff. "Where a right of action 
has been assigned for a valuable considération, the assignment includes 
a power to prosecute the suit in the name of the assignor, although no 
express power be given ; and the suit may be prosecuted — without the 
consent — or even against the express dissent of the nominal plaintiff." 
Howe's Practice, par. 1, Warrant of Attorney, p. 33. 

The authorization to bring an action by the président of a corporation, 
subsequently ratified by the board of directors, is sufficient, although 
such ratification takes place after the commencement of the suit, and 
after the authority of counsel has been challenged. Craig v. Twomey, 
14 Gray, 486; Walpole v. Gray, 11 Allen, 149; School District v. 
Richardson, 23 Pick. 63 ; Ancona v. Marks, 7 H. & N. 686. 

The défendant attacks the ratification by the directors of the plain- 
tiff company, and a large portion of the record and briefs of counsel is 
directed to this issue. It is immaterial, however, whether the nominal 
plaintiff legally ratified the authority of the attorneys in instituting this 
suit, and hence it is unnecessary to décide this question. 

The défendant also attacks the ratification by the real plaintiff, on the 
ground that the Connecticut corporation is owned and controlled by the 
New York Security & Trust Company. This position is not well tak- 
en. An examination of the contract between the Connecticut company 
and the trust company shows that, while only such directors of the 
Connecticut company were to be elected as the "trust company may de- 
sire," still, the directors for the time being were clothed with ail the 
usual powers of directors, and therefore possessed the authority to pass 
the vote of ratification already referred to. 

To defeat this ratification, the défendant also invokes the rule of 
agency that where the principal by his subséquent ratification seeks to 
acquire affirmative rights against the other party, he cannot do so unless 
the other party assents. In my opinion, this rule, or rather exception 
to the gênerai rule, has no application to the case at bar, which relates 
merely to the authority of an attorney at law to institute a suit. 

Motion denied. 
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SCOTT V. STOCKHOLDERS' OIL CO. et al, 

(Circuit Court, E. D. Pennsylvanla. January 2, 1906.) 

No. 1. 

Abatement and Revival — Dissolution of Cokpoeation Défendant. 

Act Del. Mareh 10, 1899 (21 Del. Laws, p. 450, e. 273) § 36, relatlng to 
corporations, which provides tliat ail corporations, whether tliey expire 
by limitation or are otherwise dissolved, shall be continued for the term 
of three years from such expiration or dissolution for the purpose of 
proseeuting and defending suits by or against tbem, etc., applies to ail 
Buits by or against Delaware corporations wtierever brought, and the dis- 
solution of such a corporation does not abate a suit pending against it in 
another jurisdiction. 

[Ed Note. — For cases in point, see vol. 1, Cent. Dig. Abatement and 
Revival, §§ 194-204.] 

In Equity. On exceptions to master's report and motion to abate 
suit. 

Samuel J. Houston and Lawrence W. Baxter, for compîainatît. 
Wm. J. Wagenknight, for défendants and Théodore J. Dumble. 
Stern & Wolf, for Howard George. 

J. B. McPHERSON, District Judge. I agrée with the master that 
Théodore J. Dumble did not ofïer a satisfactory excuse for his failure 
to produce the books and other papers referred to in the former order 
of the court. Howard George did, I think, explain sufïiciently his fail- 
ure to produce them, and his exceptions must therefore be sustained. 
I do not wish to be harsh with Mr. Dumble, and I shall therefore give 
him another opportunity to obey the order of the court. According- 
ly, it is ordered that he produce the books and other papers of the 
Stockholders' Oil Company and of the Dumble Development Company 
before the master on or before February 1, 1906, and in default there- 
of that an attachment for contempt be issued by the clerk of the Cir- 
cuit Court. 

The motion to abate the suit is made upon the ground that both the 
défendant corporations were dissolved on January 9, 1905, by a procla- 
mation of the Governor of Delaware for nonpayment of taxes. It is 
needless to inquire what force the fact of dissolution might hâve, if 
the défendants were corporations of this state. They are Delaware 
corporations, however, and section 36 of an act of that state, passed 
on March 10, 1899 (21 Del. Laws, p. 456, c. 273), expressly provides: 

"Ail corporations, whether they expire by thelr own limitation, or are 
othervirlse dissolved, shall nevertheless be continued for the term of three 
years from such expiration or dissolution bodies corporate for the purpose of 
proseeuting and defending suits by or against them, and of enabling them 
graduaily to settle and close their business, to dispose of and convey thelr 
property, and to divide their capital stock, but not for the purpose of contin- 
uing the business for which said corporation shall hâve been established." 

This section is not confined to suits brought against them in the 
state of their origin, but is gênerai in its terms, and applies to ail 
suits by or against them, wheresoever brought or defended. 

The motion to abate is therefore refused. 
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DODGE MFG. CO. v. SEWALL & DAT CORDAGE CO. 

(Circuit Court, D. Massachusetts. July 5, 1898.) 

No. S44. 

1. Teade-Marks — Registeation. 

The registration of a trade-mark by a rope manufacturer, consistlng 
of a colored thread twisted in one of the strands of the rope, had no légal 
effect except to Indieate that such manufacturer claimed the trade-marls 
set forth in Its application at the time of the registration. 

[Ed. Note. — For cases In point, see vol. 46, Cent Dig. Trade-Marlis and 
Trade-Names, §53.] 

2. Same — ScopK or Teade-Mark. 

Where a rope manufacturer adopted a blue thread twisted into one 
of the strands of its rope as a trade-mark, whieh was the only practicable 
way of marking rope, such manufacturer was not entitled to restrain 
another manufacturer from using a thread of a différent color. 

In Equity. 

Samuel L,. Powers and Charles P. Searle, tor complainant. 
Nichols & Cobb, for défendant. 

LOWELL,, District Judge. Since 1886, or thereabouts, the com- 
plainant has twisted a blue thread into one of the strands of the so- 
called "transmission rope" which it manufactures. In 1888 it regis- 
tered as a trade-mark a colored thread so twisted. This registration 
had no légal effect except to indieate that the complainant then claimed 
the trade-mark set forth in its appHcation. A colored thread of some 
sort twisted in the rope is, evidently, almost or quite the only possible 
way of marking or identifying the rope itself, and it is in évidence 
that a colored thread has been commonly used for many years for 
such a purpose, though seldom, if ever, has it been used as a mark 
of origin. The défendant at one time twisted a blue thread into each 
strand of the transmission rope which it manufactured, but, upon no- 
tification by the complainant that confusion might arise, it ceased 
to do so at once, and has since used red threads instead. 

If the complainant has any trade-mark, it is plainly confined to a 
blue thread, for that is the only mark the complainant ever used. To 
allow the complainant the exclusive right of twisting into rope threads 
of any and ail colors would give it a monopoly of the only practicable 
way of marking rope. Where a trade-mark is a figure or design, the 
owner's right may well cover that figure or design reproduced in 
any color, for the identity of figure may mislead the purchaser in spite 
of the différence of color. In this case the defendant's red thread will 
emphasize the différence between its rope and the coniplainant's blue 
thread rope, and cannot deceive anybody. It follows, therefore, that 
the défendant has the right to continue its présent red thread manu- 
facture. As it had ceased to use a blue thread some months before 
this bill was filed, and as the évidence indicates that it has acted in 
g-ood faith, there is no occasion to enjoin it from using a blue thread, 
even if it has no right to use one. Whether it has this right or not, 
need not now be discussed. 

Bill dismissed, with costs. 
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A. LESCHEN & SONS ROPE CO. v. MACOMBER & WHYTE ROPE 00. 

(Circuit Court, N. D. Illinois, E. D. December 18, 1905.) 

No. 27,001. 

TBADE-MAEKS — VaLIDITY — COLOEED StEEAK in WlEE ROPE. 

A registered trade-mark, described as consisting of "a red or other dis- 
tinctively colored streak applied to or woven in a wire rope," is invalid, 
not only beeause there can be no valid trade-mark in color alone, but for 
tbe further rerison that it contains no distinctive design, but attempts 
to monopolize tlie right to use any streak of any eolor, hovvever pro- 
duced in or applied to a wire rope. 

In Equity. Suit for infringement of trade-mark and for unfair com- 
pétition. 

J. C. Jones and Geo. H. Knight (Ashcraft & Ashcraft, of counsel), 
for complainant. 

Dwight B. Cheever, for défendant. 

KOHLSAAT, Circuit Judge. Complainant files this bill to restrain 
the use by défendant of complainant's registered trade-mark, No. 
35,552, issued December 4, 1900, and to enjoin unfair compétition in 
trade. Complainant and défendant both are manufactnrers of wire 
rope. Complainant is a Missouri corporation. Défendant is a corpora- 
tion organized under the laws of Illinois. Proofs hâve been taken and 
the cause is now before the court on final hearing. 

There is doubt, in view of the opinion of the Suprême Court in the 
case of Warner v. Searle & Hereth Co., 191 U. S. 195, 24 Sup. Ct. 79, 
48 L. Ed. 145, whether the allégations of the bill and the proof are 
sufficient to show jurisdiction in this court. Défendant makes no point 
of this, save as it affects the unfair compétition feature of the case, and 
the matter is presented for considération upon the merits. 

Complainant's trade-mark as registered is described in its statement 
as follows: 

"The trade-mark consista of a red or otlier distinct! vely colored streak ap- 
plied to or woven in a wire rope. The color of tbe streak may be varied 
at will, so long as it is distinctive from the color of the body of the rope. The 
essentiel feature of the trade-mark is the streak of distinctive color pro- 
duced in or applied to a wire rope. This mark is usually applied by painting 
one strand of the wire rope a distinctive color, usually red." 

The proof shows that since 1886 complainant company bas painted 
red in color one of the strands of a certain brand of its wire rope, called 
by complainant and known to the trade as "Hercules" rope. In June, 
1903, défendant company put upon the market a brand of rope known 
as "Monarch" brand, one strand of which was painted white. and in 
September of that year défendant registered in the Patent Office as 
its trade-mark the représentation of a lion's head surrounded by two 
circles of the rope, one strand in each circle being painted white, and 
with the word "Monarch" written in curved form on the circles of rope 
above the lion's head. Défendant uses on the side of its rope réels for 
this brand of wire rope, which is its best qnality of rope, and on its 
stationery the said Monarch trade-mark, and below the trade-mark ap- 
142 F.— 19 
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pear the words "Always one Whyte strand." To designate the brand 
of Hercules rope, for which great superiority is claimed, complainant 
uses in a similar way a pictorial représentation of a section of wire 
rope, one strand of which is painted red. 

The practical difficulty that confronts the manufacturer who desires 
to safeguard against the substitution of another, and perhaps inferior, 
article for his brand of wire rope, arises when the rope is sold in less 
than réel lots. Any trade-mark which may be placed upon the rope 
réel then becomes of no value as a distinguishing mark. To overcome 
this difficulty, complainant bas for years painted one of the strands, 
throughout tbe entire length of the rope, red. Défendant met the 
problem by painting a strand white. There is some controversy as to 
whether this is the only practical way of marking wire rope so that it 
can afterwards be identified, but it is not necessary hère to consider 
that question. The record does not disclose anything further in sup- 
port of the unfair compétition feature of the bill than the marking 
of the strand aforesaid. The case rests, therefore, both as to the trade- 
mark infringement and as a case of alleged unfair compétition, upon 
the validity of complainant's registered trade-mark and its right to a 
monopoly of a red or other colored strand or streak extending through- 
out wire rope. 

Has complainant a valid registered trade-mark? The claim is for a 
red or other distinctively colored streak applied to or woven in a wire 
rope. The claim contravenes ail the requisites of a valid trade-mark 
as announced in an unbroken line of adjudicated cases. That there 
can be a trade-mark right in mère color has been denied by the courts 
throughout the country. Hopkins on Trade-Marks (2d Éd.) p. 243, 
and cases there cited; Philadelphia Nov. Mfg. Co. v. Rouss (C. C.) 40 
Fed. 587; Dodge Mfg. Co. v. Sewell & Day Cordage Co., 143 Fed. 
288 (Judge I/>well, Circuit Court, District of Massachusetts). Hère 
complainant in its statement has not confined itself to one color, but 
has claimed a red or other distinctively colored streak. There is lack- 
ing definiteness of form and color. The wording of the claim em- 
braces, not alone the weaving into a wire rope of a strand of any 
color, but covers every conceivable manner in which a line of color can 
be applied to the rope. No character of streak or relation of the streak 
to the rope is described, and, if the trade-mark be valid, it would sub- 
ject to prosecutions for infringement any manufacturer of wire rope 
who put upon his product any kind of streak at any angle on the rope. 
Complainant could run the gamut of color and form, and still be with- 
in the wording of its registered mark. The fundamental idea of a 
trade-mark is that it must be a distinctive design. This élément of 
mutability strikes at the very foundations upon which the trade-mark 
rests in commerce and in law. 

There is also much force in the suggestions that complainant's trade- 
mark as registered is invalid for the reason that it is broader than the 
use thereof by complainant, and for the further reason that the mark is 
descriptive of the character of the goods ; but it is not necessary to dis- 
cuss thèse questions. I am of the opinion, for the reasons above given, 
that the trade-mark as registered is invalid and that this suit must fail. 
The validity of complainant's trade-mark was considered by Judge 
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Adams in the Circuit Court of tlie United States for the Eastern Dis- 
trict of Missouri in the case of Complainant v. Broderick & Bascom 
Rope Company, and the court found against the validity of the trade- 
mark. On appeal, this finding was sustained by the Circuit Court of 
Appeals for the Eighth Circuit. 134 Fed. 571, 67 C. C. A. 418. 

Upon a proper showing, complainant would undoubtedly be protect- 
ed against unfair compétition in its use of a red strand, even though 
the registration was iuvalid. Elgin Nat. Watch Case Co. v. 111. Watch 
Case Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365. Upon the 
facts disclosed by this record, however, I cannot find that complain- 
ant's rights are invaded by the use of a white strand by défendant, and 
the bill is dismissed for want of equity. 



In re SMITH LONGBOTTOM & SONS. 

(District Court, B. D. Pennsylvania. December 13, 1905.) 

No. 2,192, 

1. Bankrtjptcy — Oedeb to Bankeupt to Subeendee Peopeett — Facts Justi- 

FYING. 

The fact that bankrupts improperly paid out monpy after the filing of 
the pétition In banliruptcy, or otiierwise expended it in good faith, Is not 
ground for an order requiring them to pay It over to the trustée, where 
it is no longer in their possession or under their control. 

2. Same. 

A banlîrupt, who prier to the filing of the pétition in banliruptcy had 
used in his business certain money in his hands as trustée, which he 
thereafter paid baclj to himself as trustée, must restore the same to his 
trustée to whom the title passed, where it is still subject to his control 
as receiver. 

In Bankruptcy. On certificate from référée. 

J. Wilson Bayard and John G. Johnson, for trustée. 
V. Gilpin Robinson, for bankrupts. 

J. B. McPHERSON, District Judge. I regret to find myself unable 
to agrée in full with the conclusions of the learned référée. He does not 
find as a fact that — with an exception to be stated in a moment — the 
bankrupts hâve in their possession or under their control the sums of 
money which they are respectively ordered to pay over; and, as I 
view the évidence, the proof is clear that the money bas been paid 
over to others in settlement of asserted claims. Such payments may 
hâve been preferential, but this fact is not sufficient to support an order 
on a bankrupt to pay over money which he has already parted with in 
good faith to one of his creditors. The money received by J. H. 
Longbottom, one of the bankrupts, was paid to him in settlement of 
a claim against his father, and a claim against the bankrupt firm, and, 
although it is true that this payment ought not to hâve been made 
while the firm creditors were unpaid, I see nothing to impeach the 
bona fides of the transaction, and nothing to attack his testimony that 
the money is no longer in his possession, but had been used for living 
expenses and other purposes. As I regard it, the case is ruled by 
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American Trust Co. v. Wallis, 11 Am. Bankr. Rep. 360, 126 Fed. 464, 
61 C. C. A. 342, a récent décision by the Circuit Court of Appeals of 
this circuit. 

The exception to which I referred is the money paid by Smith Long- 
bottom to himself as trustée of the Robertshaw Manufacturing Com- 
pany. The circumstances under which this payment was made were 
briefly thèse. In December preceding the bankruptcy, he was the 
trustée of the Robertshaw Manufacturing Company, and in that ca- 
pacity had money in his possession belonging to that company. Some 
of this money he used improperly in. the partnership bvisiness of Smith 
Longbottom & Sons, and in the following March, after the présent pé- 
tition in bankruptcy had been filed, he paid to himself, as trustée of 
the Robertshaw Manufacturing Company, $1,000, which were the pro- 
ceeds of personal property belonging to the firm of Smith Longbottom 
& Sons. Undoubtedly, this payment was unauthorized. The title 
to the money passed to the trustée of Smith Longbottom & Sons from 
the moment when the voluntary pétition was filed, and Smith Long- 
bottom had no authority to divert the money to other purposes. As 
he bas this money in his control, subject to his check, as trustée of 
the Robertshaw Manufacturing Company, it is clear that he must re- 
store it to the fund from which it was wrongfuUy taken. 

It is therefore ordered that Smith Longbottom, within five days 
from this date, pay to the trustée of Smith Longbottom & Sons the 
sum of $1,000. In other respects the orders made by the référée are 
set aside. 



In re JORDAN. 

(District Court, B. D. Pennsylvania. December 16, 1905.) 

No. 2,197. 

BANKEtrPTCT — DlSCHARGE FOEMER DiSCHAEGE "WlTHIN SiX TeAES." 

In order that a former discharge In voluntary proceedings should be 
"within six years," so as to defeat the right to a second discharge in sub- 
séquent proceedings, under Bankr. Act. 1808, c. 541, § 14b (5), as amended 
in 1903 (Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St Supp. 
1905, p. 684] ) , It must hâve been grauted within six years prior to the 
hearlng on the application for the second discharge. 

In Bankruptcy. On objections to discliarge. 

David J. Myers, for bankrupt. 

Keator & Johnson, for objecting creditors. 

J. B. McPHERSON, District Judge. On March 23, 1899, the 
bankrupt filed a voluntary pétition in a former proceeding in this court, 
and on June 20, 1899, he was granted a discharge. On March 13, 
1905, he filed the présent voluntary pétition, and on September 21st 
he applied to be discharged. To this application objection bas been 
taken, on the ground that the first discharge is "within six years" ; and 
it is the scope of this phrase that is now in question. Bankr. Act July 
1, 1898, c. 541, § 14, cl. "b" (Act Fed. 5, 1903, c. 487, § 4, 32 Stat. 
797 [U. S. Comp. St. Supp. 1905, p. 684]), requires the judge to "dis- 
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charge the applîcant unless he has * * * (5) in voluntary pro- 
ceedings been granted a discharge in bankruptcy within six years." 
This was one of the amendments of 1903, and the décisions hâve not 
been numerons iipon the effect of this provision. It was considered in 
Re Neely, 12 Am. Bankr. 407, 134 Fed. 667, and by Judge Lowell 
in Re Carleton, 13 Am. Bankr. Rep. 475, 131 Fed. 146, and by the Cir- 
cuit Court of Appeals for the First Circuit in Re Seaholm, 136 Fed. 
144; but the point in controversy did not arise in any of thèse cases. 
It did arise, however, and was distinctly decided by the Circuit Court 
of Appeals for the Seventh Circuit, in Re Little, 13 Am. Bankr. Rep. 
640, 137 Fed. 521, as will appear by the following quotation from the 
syllabus : 

"The expression 'within six years' in the amendment of 1903 to section 
14b of the banlîrupt act of 1898, which forbids a discharge if the bankrupt 
has been granted a discharge within that period, measures the time between 
a first and second discharge, and not between a first discharge and the 
flling of a second pétition in banliruptcy." 

The reasoning of the court in support of its conclusion is eminently 
satisfactory, and I think the décision carries out the plain meaning of 
the clause. The section evidently has référence to the judge at the 
moment when he is about to enter a decree granting or refusing a dis- 
charge, and directs him to grant it, unless (inter alla) within six year.s 
the bankrupt has been discharged in voluntary proceedings. As it 
seems to me, this can only mean six years before the time when the 
second decree is under considération, and is about to be entered, and 
I should so hold, even without the authority and the reasoning of In 
re Little. See, also, Loveland (2d Ed.) p. 752b; Collier (Hotchkiss' 
Ed.) p. 174;_Brandenburg (3d Ed.) § 371. 

The objections are overruled. 



In re SAXTON FURNACE 00. 

(District Court, E. D. Pennsylvania. December 15, 1005.) 

No. 1,837. 

1. BANKKupTOT—CnAiMS— Damages— Bheach of Contraot op Sale — Profits. 

Where a bankrupt became insolvent and repudiated a contract which 
it had entered into for the purchase of machinery, the seller was en- 
titled to prove its claim against the banljrupt estate for the profit which 
It would hâve inade on the sale, where the same could be shown with 
reasonable certainty. 

2. Same — ^Tender op Pekfoemance — Waivee. 

In mailing the contract claimant acted for a manufacturing Company 
whieh was to build the machinery, claimant becoming responsible to it for 
the prlce and receiving a commission on the order, which facts were 
known to the bankrupt. On répudiation of the contract the manufactur- 
ing Company made a claim for its damages on the claimant, which paid 
the same. HeJd that, if tender of performance was required of such Com- 
pany under the circumstances, it was walved by claimant, and the latter 
was entitled to prove its claim for the amount of its commissions, and 
also for the profit which it was shown would hâve been made by the 
manufacturing company. 
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In Bankruptcy. On certificate from référée concerning claim of 
Westinghouse, Church, Kerr & Co. 

R. W. Archbald, Jr., and Francis Shunk Brown, for Westinghouse, 
Church, Kerr & Co. 

D. Stuart Robinson, for trustée. 

J. B. McPHERSON, District Judge. The facts upon which thîs 
controversy arises are thus stated by the référée: 

"(1) On August 4, 1902, Westinghouse, Church, Kerr & Co. entered into a 
written contract with the Saxton Furnace Company, the bankrupt, which 
contract is attaehed as Exhibit A to the pétition, by which contract Westing- 
house, Church, Kerr & Co. agrée to construct and erect two blowing engines 
for the Saxton Furnace Company, and the Saxton Furnace Company agrée 
to pay therefor $42,600. 

"(2) This contract was executed on behalf of the Saxton Furnace Com- 
pany by Charles H. Scott, Its président, who knew at the time of Its exécu- 
tion that the actual worli of construction would be done by the Westinghouse 
Machine Company. 

"(3) Westinghouse, Church, Kerr & Co. was a corporation engaged, at the 
time of the malsing of this contract, as selling agents for the Westinghouse 
Machine Company, among other thiugs, and the actual worls of deslgning and 
c-onstruction of machinery was not done by them, but by the Westinghouse Ma- 
chine Company. 

"(4) August 19, 1902, Westlngliouse, Church, Kerr & Co. ordered from the 
Westinghouse Machine Company the deslgning and construction of the two 
blowing engines described in the contract with the Saxton Furnace Company, 
and the Westinghouse Machine Company thereupon undertook to build the 
same for the sum of $88,190 for delivery f. o. b. cars at Bast Pittsburg, and 
proceeded with the work of deslgning by preparing drawlngs and patterns. 

"(5) By a gênerai agreement between Westinghouse, Church, Kerr & Co. 
and Westinghouse Machine Company, Westinghouse, Church, Kerr & Co. re- 
eeive a commission of 5 per cent, of the selllng prlce of machinery as their 
commission as selllng agents, and Westinghouse, Church, Kerr & Co. assume 
the flnanclal risk in ail contracts. 

"(6) On December 5, 1903, Charles H. Scott, président of the Saxton Fur- 
nace Company, sent the following letter to Westinghouse Machine Company : 

" 'Phlla., Dec. 5th, 1903. 
" 'Westinghouse Machine Co., 10 Bridge St., New York, N. T. — Gentlemen : 
Your favor of Nov. 4th was duly recelved, but was not replled to, because I 
had hoped to see you in New York. 

" 'It Is impossible for us to flx a new date for the shipment of the engines 
referred to, and as they hâve not been made yet, I hope it wlll be no Inconven- 
lence to you to allow us to retire from this contract altogether. The fact is, 
we could not pay for them If we took them. Our finances are in bad shape 
and for this reason we can't do anything except not take forward what we 
are unable to pay for. 

" 'Yours truly, Charles H. Scott, Président, per W. F. F.' 

"(7) On December 14, 1903, Charles H. Scott, as receiver, sent the follow- 
ing letter to Westinghouse Machine Company: 

" 'Phila., Dec. 14, 1903. 

" 'Westinghouse Machine Company, 10 Bridge Street, New York, N. Y. — 
Gentlemen: Mr. Lauder and myself hâve been appointed by the court of 
common pleas of Bedford county, recelvers of the Saxton Furnace Company, 
and as such receivers we beg leave to notify you that we wlll not be able to 
carry out the contract of the Saxton Furnace Company with you for two 
blowing engines. 

" 'Yours truly, Charles H. Scott, Receiver.' 

"(8) The Saxton Furnace Company was adjudged a bankrupt March 10, 
1004. 



IN EE SAXTON FTJENACE CO. 295 

"(9) Westinghouse, Church, Kerr & Co. and Westinghouse Machine Com- 
pany were at ail times ready and wllHng to perform their agreement ander 
this contract. 

"(10) The cost to Westinghouse Machine Company of performing Its con- 
tract with Westinghouse, Church, Kerr & Co. for the designing and con- 
struction of thèse engines, If the performance of the contract had been pro- 
ceeded with, would hâve been $31,902.92. 

"(11) Tlie profit of Westinghouse, Church, Kerr & Co., if the contract had 
been completed would bave been $2,010. 

"(12) The profit of the Westinghouse Machine Company, if said contract had 
been completed, would hâve been $6,287.08." 

It further appears that the machine company made a daim for dam- 
ages against Westinghouse, Church, Kerr & Co., amounting to more 
than $11,000, and that the latter corporation, recognizing the claim as 
proper, has paid it in full. By this action — acceptance of the claim 
and payment — the référée was of opinion that a tender of performance 
by the machine company had been waived by Westinghouse, Church, 
Kerr & Co., and he Hquidated the claim of the latter against the bank- 
rupt estate at the sum of $8,397.08, being the amount of the claim- 
ant's commission on the sale and the sum paid to the machine company 
as damages for the breach of the contract. There is no dispute about 
the rule which should be applied in measuring the plaintiff's damages. 
It is thus stated in United States v. Behan, 110 U. S. 344, 4 Sup. Ct. 
83, 28 L. Ed. 168: 

"The prima facie measure of damages for the breach of a contract is the 
amount of the loss which the injured party has sustained thereby. If the 
breach consista in preventing the performance of the contract, without the 
fault of the other party, who is willing to perform it, the loss of the latter 
will consist of two distinct items or grounds of damage, namely: First, what 
he bas already expended towards performance (less the value of materials on 
hand) ; secondly, the profits that he would realize by performing the whole 
contract. The second item, profits, cannot always be recovered. They may 
be too remote and spéculative in their character, and therefore Incapable of 
that clear and direct proof which the law requires. But when, in the lan- 
guage of Chief Justice Nelson in the case of Masterton v. Mayor of Brooklyn, 
T Hill, 69, 42 Am. Dec. 38, they are 'the direct and Immédiate fruits of the 
contract,' they are free from this objection. They are then 'part and parcel 
of the contract itself, entering into and constituting a portion of its very élé- 
ments — something stipulated for, the right to the enjoyment of which is Just 
as clear and plain as to the fulflllment of any other stipulation.' Still, in 
order to furnish a ground of recovery in damages, they must be proved. If 
not proved, or If they are of such a remote and spéculative character that 
they cannot be legally proved, the party is conflned to bis loss of actual 
outiay and expense. This loss, however, he Is clearly entitled to recover in 
ail cases, unless the other party, who has voluntarily stopped the perform- 
ance of the contract, can show the contrary." 

In Howard v. Stillwell Mfg. Co., 139 U. S. 206, 11 Sup. Ct. 503, 35 
L,. Ed. 147, after stating the gênerai rule that anticipated profits are 
to be excluded in estimating damages, the court goes on to say: 

"But it is equally well settled that the profits which would hâve been real- 
ized, had the contract been performed, and which bave been prevented by Its 
breach, are Included in the damages to be recovered In every case where such 
profits are not open to the objection of uncertainty or remoteness, or where 
from the express or implied terms of the contract Itself, or the spécial cir- 
cumstances under which it was made, It may be reasonably presumed that they 
were within the Intent and mutual understanding of both parties at the 
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tlme it was entered Into. United States v. Behan, 110 V. S. 338, 345-347, 4 
Sup. et. 81, 28 L. Ed. 168 ; Western Union Tel. Co. v. Hall, 124 U. S. 444, 
454, 456, 8 Sup. Ct 577, 31 L. Ed. 479 ; Plaila., Wilmington & Baltimore R. R. 
Co. V. Howard, 13 How. 307, 14 L. Ed. 137.' 

In the présent case the trustée admits that the claimant îs entitled 
to an award for the commission that would hâve been earned if the 
contract had been carried out, but objects to an allowance for the 
damage suffered by the machine company upon the ground that no 
tender of performance was made by that company to the claimant, nor 
was such tender ever waived. In view of the uncontradicted testi- 
mony, I do not think this position can be maintained. Without dis- 
cussing everything contained in the referee's report upon this subject, 
it is enough to say that I agrée with his conclusion that the acceptance 
and payment by the claimant of the machine company's bill for dam- 
ages was an unmistakable waiver of such right as may hâve existed to 
hâve performance tendered. A tender would hâve been the merest for- 
mality. Ail parties werë fully acquainted with the répudiation of the 
contract by the bankrupt, and with its subséquent insolvency; the 
ability of the machine company to build and deliver the engines was 
unquestioned ; and the relations between that company and the claim- 
ant were so close that it is impossible to think of them as dealing at 
arm's length. It was certainly not in the minds, either of the claimant 
or the machine company, that a tender should be required, or made; 
but, if it was technically necessary, I think it was clearly waived by the 
payment of the bill for damages. 

The order of the référée is affirmed. 



In re BORELLI & CALLAHAN. 

(District Court, D. Connecticut. January 12, 1906.) 

No. 1,515. 

BaNKRTJPTCT — INVOLUNTAET PROCEEDINGS SUFFICIENCY Or EVIDENCE. 

Evidence ofEered on the hearing of a pétition in involuntary banliruptcy 
against a partnership and its members considered, and held to show that 
petitioners were holders of provable claims against the flrm, that it was 
insolvent, and that an act of bankruptcy had been committed by one of 
the partners which rendered défendants subject to adjudication as banli- 
rupts. 

In Bankruptcy. On report of spécial master, to whom was re- 
ferred pétition in involuntary bankruptcy against Borelli & Callahan, 
as partners and as individuals, with answer of Callahan in opposition 
thereto. 

Stiles Judson, for petitioners. 

F. M. Williams and L. J. Nickerson, for respondent Callahan. 

PLATT, District Judge. This matter has been sadly tangled. 
From the day when it first reached the court's attention, every effort 
has been made to remove complications as fast as they appeared, but 
at this late date, and after bearing grievous burdens, an unpleasant 



IN RE BORELLI & OALLAHAN. 297 

taste still lingers in the mouth. If the record shall reach the eyes of 
the appellate tribunal, it must carry witli it tliis word not exactly of 
apology, but ratlier of explanation. 

Thie heat of thie battle is over, and I hâve read with care the entire 
record. I do not propose to take up the exceptions to the report 
seriatim; but in reaching my conclusions I shall give the alleged 
bankrupt Callahan the benefit of his exceptions, so far as they appear 
to hâve any merit. I shall assume that he is entitled to ail that he 
claims to hâve shown or to be able to show. There is enough before 
me so that an orderly administration of justice demands a speedy 
settlement of the issues vvhich hâve been raised, and for that rea- 
son I am taking early action and filing therewith this meagre mémo- 
randum. I am satisfied that the partnership of Borelli & Calla- 
han was formed on November 3, 1904, as shown by the bill of sale 
of that date from Borelli to Callahan (marked by me "Exhibit 2"), and 
by the actions of the parties which followed. Borelli turned in a half 
interest in property of which he was the sole owner, as well as the 
half interest in other things which he owned in common with his de- 
ceased wife's estate. I am also satisfied that the copartnership became 
insolvent, and that, while insolvent, one of the partners (Callahan) 
tried to give one Warner a préférence for his individual debt, by 
transferring to him his (Callahan's) interest in the copartnership prop- 
erty. If this could be done, it would be at the expense of the copart- 
nership creditors. I am also satisfied that the debts are provable 
debts, although I doubt if that issue has been properly presented and 
tried, but, in reaching this conclusion, I hâve given Callahan the bene- 
fit of every fact which he insists did appear, or which might hâve ap- 
peared after further hearing. As to the paper marked "Opinion"' 
originally filed by the référée on October 27, 190.5, and to the refiling 
of which by the référée as spécial master on December 29, 1905, the 
respondent Callahan excepts, I hâve only this to say: I did not 
read it when first filed, and I hâve not read it since its refiling. It has 
therefore not afïected the court's mind in the slightest degree, and 
the clerk may strike it from the files. I am bound to say, however, 
that, if it is just what the respondent Callahan says it is, the matter 
would reaily be one between the master and myself, and its refiling 
would not be a proper subject of exception by respondent, and par- 
ticularly so, since no exception was taken to the original filing. 

Let the copartnership and the individual members be at once adju- 
dicated bankrupts. 

Exhibit 2. 

"Know ail men by thèse présents, that I, Andrew Borelli, of New Milford, 
In the fiounty of Litolifleld and state of Connecticut, for the considération of 
a valuable sum in dollars, received to my full satisfaction of Dennis F. Cal- 
lahan, of said tovvn of New Milford, do hereby bargain, sell, transfer. and con- 
vey unto the said Dennis F. Callahan the foUowing articles of Personal prop- 
erty, to wit, one undivided one-half of ail my stock of goods, merchandise. and 
articles of consumption, one undivided one-half of bar, bar fixtures, bottles 
glasses, chairs, billiard table, tables, and furniture of ail kinds used by me 
in conducting the sale of liquors, cigars, tobacco, etc., also my undivided one- 
half of ail the furniture, beds, bedding, linen, tableware, crockery, kitchen 
utensils, stoves, ranges, and ail other articles used in keeping a hôtel (said 
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other undlvlded one-half belonging to the estate of my deceased wife, Mar- 
garet Borelll) — ail of sald property belng sltuated and contalned In the Lin- 
coln House, on Bank street, in said town, together with one nndivided one- 
half of the good will in said business of lieeping a hôtel in said town; it 
being my intention to sell and deliver to sald Callalian an Interest in said 
business, sp as to make himself and myself equal partners. 

"To hâve and to hold the same to hlm, the said Dennis F. Callahan, hls 
executors, administrators, and asslgns forever, to his and their own proper use 
and behoof. 

"And I, the sald Andrew Borelll, for myself, my heirs, execaitors, and ad- 
ministrators, covenant and agrée with the said Dennis F. Callalian to war- 
rant and défend the sald goods to him, the said Dennis F. Callahau, against 
ail persons whatever. 

"In witness whereof, I hâve hereunto set my hand and seal this 3d day 
of November, in the year of our Lord, one thousand nine hundred aud four. 

"Andrew Borelll. [L, S.] 
"Signed, sealed and delivered in the présence of 
"Russell B. Noble. 
"John F. Addis. 

"State of Connectlcut, County of Lîtchfleld — ss. 

"New Milford, Nov. 3d, 1904. 
"Personally appeared Andrew Borelll, signer and sealer of the foregoing 
instrument, and acknowledged the same to be his free act aud deed. hefore 
me. John F. Addis, Justice of the Peace." 

Endorsed : "Bill of Sale of Personal Property. Andrew Borelll to Dennis 
F. Callahan. Eecelved June 14, 1905. Recorded in New Milford Land Rec- 
ords, volume 68, pages 31, 32, by Russell B. Noble, Town Clerk. Fee, 60c 
exU" 



COLONIAL TRUST CO. et al. v. PACIFIC PACKING & NAVIGATION CO. 

(Circuit Court, District of New Jersey. January 17, 1906.) 

COEPORATIONS — INSOLVENCY Peoceedings — Claims Against Receiveks. 

Where a New Jersey corporation was adjudged insolvent and recelvers 
appointed by a fédéral court in that state, and the same recelvers were ap- 
pointed in aneillary proceedings in other jurisdictions where the property 
of the corporation was located, a claim for services rendered to the re- 
celvers in disposlng of such property may properly be presented to and 
adjudicated in the court of original jurisdietion, where equally as con- 
venlent to the parties, and especially in view of the provision of the 
fédéral judiciary act (Act March 3, 1887, c. 873, 24 Stat. 554, as amended 
by Act Aug. 13, 1888, c. 866, 25 Stat. 436 [U. S. Comp. St. 1901, p. 582]), 
whlch permits fédéral recelvers to be sued on such clalms In auy court 
havlng jurisdietion of the parties, either state or fédéral, wlthout leave 
of the court making the appointmènt. 

In Equity. On pétition of Charles Corby for recovery of alleged 
claim against recelvers of défendant company. 

Charles O. Brewster and Wallace Macfarlane, for petitioner. 
ce. Deming, for recelvers. 

LANNING, District Judge. The défendant, the Pacific Packing 
& Navigation Company, was adjudged insolvent in this court on March 
2, 1903, and Thomas B. McGovern, a résident of the city of New 
York, and George D. Hallock, a résident of New Jersey, were there- 
upon appointed recelvers. The property of the company was almost 
wholly located within the Western district of Washington and the terri- 
tory of Alaska. Shortly after the appointmènt of the above-mentioned 



COLONIAL TRUST CO. V. PACIFIC PAOKING & NAVIGATION OO. 299 

receivers by this court Thomas B. McGovern, George D. Hallock, 
James A. Kerr, and John R. Winn were appointed receivers by the 
Circuit Court for the Western District of Washington and the Dis- 
trict Court for the District of Alaska, Division No. 1. On March 
21, 1903, this court added the names of James A. Kerr and John R. 
Winn to the two receivers which it had previously appointed. The 
business of the receivership lias been almost wholly conducted in tlie 
W^estern district of Washington, but the receivers hâve, from time 
to time, filed in this court reports concerning their work and their 
receipts and disbursements, and obtained sundry orders in connection 
with the receivership. 

The petitioner, Charles Corby, claims that in February, 1905, at 
Seattle, Wash., he entered into an agreement with the receivers for the 
payment to him of a certain commission upon ail sales of the assets 
of the receivership made by him, and he seeks by his pétition an order 
directing the receivers to pay him the commissions claimed. The re- 
ceivers, however, insist that as the principal part of the business was 
conducted on the Pacific Coast, and the alleged contract with the pe- 
titioner was made in Seattle, the case ought to be tried in the United 
States Circuit Court for the Western District of Washington, and that 
this court ought to décline jurisdiction. But I do not think so. One 
of the receivers résides within this district, and another in the city 
of New York. The petitioner himself résides in the city of New York. 
The petitioner allèges that his efforts to sell the property for whicli 
he claims commissions were made in the city of New York. The al- 
leged contract, though made in Seattle, appears to be contained in two 
letters, the authorship and contents of which are not disputed. I 
think the case can be as conveniently tried hère as in the state of 
Washington. Furthermore, if this court should décline jurisdiction, 
it does not follow that the trial would necessarily be had in the Wes- 
tern district of Washington. Act March 3, 1887, c. 373, § 3, 24 Stat. 
554, as amended by Act Aug. 13, 1888, c. 866, 25 Stat. 436 [U. S. 
Comp. St. 1901, p. 582; 4 Fed. Stat. Ann. 387], provides: 

"Every receiver or manager of any property appointed by any court of the 
United States may be sued in respect of any act or transaction of his in 
carrying on the business connected with such property without the previous 
leave of the court In which such receiver or manager was appointed," etc. 

The Suprême Court has held that this section gives to a state court 
jurisdiction of any cause instituted against a receiver appointed by a 
fédéral court, where the subject-matter of the suit is an "act or trans- 
action" of the receiver in carrying on the receivership business, and 
where such court secures jurisdiction of the parties. Texas & Pacific 
Railway v. Johnson, 151 U. S. 81, 14 Sup. Ct. 250, 38 L. Ed. 81; 
Erb V. Morasch, 177 U. S. 584, 20 Sup. Ct. 819, 44 L. Ed. 897. 

I see no reason for declining jurisdiction. The receivers may file 
an answer to the pétition, and the matter will then be referred to a 
master to take testimony. 
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UNITED STATES v. DONALDSON-SHDLZ CO. 
(Circuit Court, E. D. Virginia. December 30, 1905.) 

JUDQMENT ReS JUDICATA COMPELUKG ReMOVAI OP OBSIBUCTION EïFECT Off 

ACQÏITTAL IN ObIMINAL PEOSECXJTION. 

A judgiuent of acquittai in a criminal prosecution for obatructing a 
navigable stream, Instituted by the United States under section 1", Act 
Marcli 3, 1899, e. 425, 30 Stat. 1151 [U. S. Comp. St. 1901, p. 3542], is a 
bar to a suit in equity brouglit by tbe United States under said section 
against the same défendant to compel the removal of the same structure. 

[Ed. Note. — For cases In point, see vol. 30, Cent Dig. Judgment, §§ 1077, 
1078, 1309, 1310.] 

In Equity. On plea. 

L. L. Lewis, U. S. Atty. 

Herbert I. Lewis and Isaac Diggs, for respondent. 

WADDILL, District Judge. This is a bill in equity filed by the 
United States against the l3onaldson-Shulz Company, a corporation 
doing business under the laws of Virginia, asking a mandatory in- 
junction to require said défendant to remove a certain wharf and ob- 
struction described in the bill from the waters of Urbanna creek, a 
navigable stream of the United States, to the extent that the same 
obstructs the navigable capacity of said creek, pursuant to the provi- 
sions of sections 10 and 13 of the act of Congress of 3d March, 1899, 
entitled : 

"An act making appropriations for the construction, repair, and préserva- 
tion of certain public works on rivers and harbors, and for other purposes." 
Chapter 425, 30 Stat. 1151 [U. S. Comp. St 1901, pp. 3541, 3542]. 

By way of défense, the défendant appeared and interposed its 
plea of tes judicata, averring that in a certain criminal prosecution 
for the identical question raised in the bill it had already been im- 
pleaded by the United States — that is tO say, the extension of its wharves 
into the channel of Urbanna creek a few feet (described as "seven 
and a half feet or more" in the bill, and "ten feet" in the indictment) 
— and that after being so indicted and impleaded upon a plea of not 
guilty a jury sworn to try the issue joined rendered, on the 16th day 
of January, 1905, a verdict of not guilty, on which verdict judgment 
was duly entered by the United States District Court for the Eastern 
District of Virginia; that the effect of such verdict and judgment 
was an acquittai and discharge of, and concerning, the cause of action 
set forth in the bill, and an adjudication that said wharf was not an 
obstruction of said stream; that such verdict and judgment remained 
wholly ùnreversed; and that the points of controversy in both causes 
were identical and the said trial was upon the merits. Said plea 
was, on motion of the United States attorney, set down for argu- 
ment, which présents for the considération of the court the single 
question of whether or not the acquittai in the criminal case for the ob- 
struction of the navigable stream aforesaid is a bar to its suit in 
equity subsequently instituted by the government for the removal 
of said obstruction ; the question of fact raised by the plea being ad- 
mitted upon the motion made by the government. 
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The fact that a judgment in a criminal case can be pleaded în bar 
of a civil action instituted by the government, involving the same state 
of facts, wovild seem to be too well settled to admit of serions contro- 
versy. Gelston v. Hoyt, 3 Wheat. 246, 4 L. Ed. 381 ; The Palmyra, 13 
Wheat. 1, 14, 6 L. Ed. 531 ; Coffey v. United States, 116 U. S. 436, 443- 
443, 6 Sup. Ct. 437, 29 L. Ed. 684; United States v. Ziicker, 161 U. S. 
475, 482, 16 Sup. Ct. 641, 40 L. Ed. 777. Where an issue is raised in a 
civil suit at the instance of the government as to the existence of an act 
or fact denounced, and the same has been previously tried in a criminal 
proceeding instituted by the United States, and a judgment of acquittai 
rendered in favor of the défendant, such judgment is conclusive in 
favor of such défendant on any subséquent trial of the civil suit by 
the United States, where, as against the défendant, the existence of 
the same act or fact is the matter in issue. The case of Coffey v. 
United States, supra, will be found to contain a comparatively récent 
review of this subject, in which many of the authorities are collated, 
and in the opinion of the court is conclusive of this case. In answer 
to the contention made hère for the government against the conclu- 
siveness of the judgment in a criminal forum, Mr. Justice Blatchford, 
speaking for the court (page 443 of 116 U. S., page 440 of 6 Sup. Ct 
[29L.Ed. 684]),said: 

"It Is urged as a reason for not allowing such effect to the judgment that 
the acquittai in the criminal case may hâve taken place beeause of the rule 
requiring guilt to be proved beyond a reasonable doubt, and that on the 
same évidence, on the question of prépondérance of proof, there might be a 
verdict for the United States, In the suit in rem. Nevertheless, the fact or 
act hds ueen put In issue and determined against the United States ; and ail 
that Is Imposed by the statute, as a conséquence of guilt, is a punishment 
therefor. There could be no new trial of the criminal prosecution after the 
acquittai In it ; and a subséquent trial of the civil suit amounts to substan- 
tlally the same thing, with a différence only in the conséquences following a 
judgment adverse to the claimant. When an acquittai in a criminal pro- 
secution in behalf of the government is pleaded, or offered In évidence, by 
the same défendant. In an action against him by an individual, the rule does 
not apply, for the reason that the parties are not the same; and often for 
the additional reason that a certain Intent must be proved to support the In- 
dictment, which need not be proved to support the civil action. But upon this 
record, as we hâve already seen, the parties and the matter in Issue are the 
same." 

Counsel for the government cites Stone v. United States, 167 U. 
S. 178, 17 Sup. Ct. 778, 43 L. Ed. 137, and insists that the same sus- 
tains the contention made against the plea. A careful review of that 
case will be found to contain nothing inconsistent with the views 
herein expressed, and the same was by the court distinguished from 
cases of the kind under considération hère. The issue in that case 
was whether a défendant who had been acquitted in a criminal case, 
charging him with unlawfully, willfully, and feloniously cutting and 
removing timber from lands of the United States, knowing the same 
to be the property of the United States, could in a subséquent suit 
by the government be held liable for the conversion of the govern- 
ment's property to his own use. The défendant might innocently 
hâve taken the property of the government, and in many ways become 
possessed thereof, which would hâve made him liable for its con- 
version, without having criminally acquired the same, and the de- 
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termination of the one issue did not necessarily involve the other. 

Counsel for the défense further présent the question of whether 
or not under the provisions of section 12 of the act of Congress afore- 
said the government can proceed by way of injunction until after it 
has been first ascertained in a criminal prosecution that the obstruc- 
tion exists. This position cannot be said to be entirely without merit ; 
but it need not be determined in this case, since manifestly the act 
of Congress does not mean that the government may proceed by bill 
in equity to remove from the navigable waters of the United States 
what has theretofore been a.scertained not to be an obstruction in a 
criminal proceeding inaugurated by it. 

It follows from what has been said that the defendant's plea will 
be sustained, and the bill dismissed. 



SCHOVERLING, DALY & GALES v. UNITED STATES. 

(Circuit Court, S. D. New York. January 2, 1906.) 

No. 4,006. 

1. CusTOMS DuTiEs— Classifioation— Rbcoil Pads— Parts or Guns — Mantt- 

FACTUBES OF RTJBBEE. 

Rubber recoil pads, Intended for reduclng the shock from the discharge 
of a gun, but which are not a necessary attachment, their use being op- 
tlonal, held, in the absence of satisfactory évidence of a commercial 
understanding In support of such classification, not to be dutiable as 
parts or flttings of guns, under TarifE Act July 24, 1897, c. 11, § 1, Sohedule 
C, par. 158, 30 Stat 164 [U. S. Comp. St. 1901, p. 1642], but as manufac- 
tures of India rubber, under paragraph 449, Schedule N, 30 Stat. 193 [U. 
S. Comp. St. 1901, p. 1678]. 

On Application for Review of a Décision of the Board of United 

States General Appraisers. 

This case relates to a décision in which the Board of General Appraisers 
afflrmed the assessment of duty by the collector of customs at the port of 
New York on merchandise imported by Schoverling, Daly & Gales. Note G. 
A. 4,402 (T. D. 20,956). The articles In controversy were classified under 
the following provision: "158. * * • Double-barreied, sporting breech 
loading shotguns, combiuation shotguns and rifles, ♦ » * double barreia 
for sporting breech-Ioading shotguns and rifles, * * • stocks for double- 
■barreled sporting breech-Ioading shotguns and rifles, * • ♦ ail other 
parts of such guns or rifles, and flttings for such stocks or barrels, flnished or 
unfinished, fifty par centum ad valorem." 

Comstock & Washburn (Albert H. Washburn, of counsel), for the 
importers. 

D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL,, District Judge. The article was assessed for duty by the 
collector at the rate of 50 par cent, ad valorem under Tarifï Act of 
July 24, 1897, c. 11, § 1, Schedule C, par. 158, 30 Stat. 164 [U. S. 
Comp. St. 1901, p. 1642]. It consists of an india rubber attachment 
to guns, known as a "recoil pad," and takes the place of the heel 
plate of the gun. It is not extensively manufactured, and, inasmuch 
as the recoil pad is not an essential or necessary attachment, its use 
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is sîmply optional. Some évidence was given on behalf of the gov- 
ernment to prove that in trade the article was regarded as a finished 
fitting for the stock of the gun. Such évidence, however, is unpersua- 
sive, and falls short of estabhshing a commercial usage. Evidence of 
this description must show definite and gênerai usage in commerce 
and trade. As said in Maddock v. Magone, 153 U. S. 368, 14 Sup. Ct. 
588, 38 L. Ed. 482: 

"Necessarily, commercial désignation is tlie resuit of establlshed usage in 
commerce and trade ; and such usage, to effeet a gênerai enactment, must be 
definite, uniform, and gênerai, and not partial, local, or personal." 

In this case the testimony to establish commercial usage was by 
an employé of an importing retail house and by a workman in a gun 
and rifle factory. It does not sufficiently appear that they were fa- 
miliar with any trade custora or usage in relation to the article in 
question. Several witnesses for the protestants, who were engaged in 
the trade, hâve testifîed in this court that the function of the recoil 
pad is to resist the recoil of the gun, and that it adds to the comfort 
of the person shooting. Such witnesses also state that the recoil pad 
is not a fitting for the gun, and while to a considérable extent it dis- 
places the stock plate yet there are many guns manufactured and used 
without such plate or heelpiece. As the testimony upon this point 
was not before the board, I am of the opinion that the merchandise 
is not strictly a fitting to a gun, or part of a gun as commercially un- 
derstood ; and hence is not dutiable as assessed, but comes more prop- 
erly within the classification of section 1, Schedule N, par. 449, 30 Stat. 
193 [U. S. Comp. St. 1901, p. 1678] , and is dutiable at 30 per cent, 
ad valorem as a manufacture of india rubber. Such, formerly, was 
the classification by the collecter of articles of this description. 

The décision of the Board of General Appraisers is modified ac- 
cordingly. 



HILLHOUSE V. UNITED STATES. 

(Circuit Court, S. D. New York. January 1, 1906.) 

No. 3,751. 

Ctistoms DuTtES— Classification— H0USEH01.D Effects— Automobile Ex- 

TKNSIVELY RePAIRED. 

In construing the provision in TarlfC Aet July 24, 1897, c. 11, § 2, Free 
List, par. 504, 80 Stat. 196 [U. S. Comp. St. 1901, p. 1682],. for the free 
admission of houseliold efCects actualiy used abroad more than one year, 
held that it does not Inciude an automobile which just prior to importa- 
tion was materiaily improved in condition by being reupholstered and 
otherwise extensiveiy repaired. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below see G. A. 5,849 (T. D. 25,768), which affirmed 
the assessment of duty by the collector of customs at the port of New 
York on an im.portation by J. T. B. Hillhouse. 

Howard T. Walden, for the importer. 
D. Frank Lloyd, Asst. U. S. Atty. 
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HAZEL,, District Judge. The question involved relates to the free 
entry bf an automobile. The duty assessed by the coUector was at 
the rate of 45 per cent, ad valorem as a manufacturer of métal, under 
paragraph 193, Schedule C, § 1, 30 Stat. 167 [U. S. Comp. St. 1901, 
p. 1645], and is claimed to be free of duty, under Tarifif Act July 24, 
1897, c. 11, § 2, Free List, par. 504, 30 Stat. 196 [U. S. Comp. St. 1901, 
p. 1682]. It was conceded by counsel for the United States at the 
hearing that the évidence taken in this court subséquent to the dé- 
cision of the Board of General Appraisers fairly establishes that the 
automobile was actually used abroad by the owner for more than 
one year, and, further, that the same was not intended for any other 
person or for sale. The single claim is urged that the article has been 
advanced in manufacture or improved in condition to such an extent 
that it is now dutiable under paragraph 193, as an article not specially 
provided for and composed wholly or in part of steel or iron, etc. 

The proofs show that the machine had previously, in 1902, been 
imported and assessed for duty, and later, in August, 1903, was ex- 
ported, but fîrst registered at the collector's office to avoid payment 
of duty on its return to the United States. This évidence, however, 
in view of the conclusion that the article falls within the provision 
of paragraph 193, is thought unimportant. Upon the hearing I had 
an impression that the repairs to the machine were necessary because 
of ordinary wear and tear. An examination of the record, however, 
does not bear out my original opinion. The motor had been over- 
hauled, new parts substituted in place of old, and the body had been 
repaired and newly upholstered just prior to the return of the vehicle 
to this country. Under such conditions the conclusion is sound, I 
think, that the machine while abroad received such extensive repairs 
as to materially improve it in condition beyond its condition when 
exported. In fact, a new manufacture, in part at least, would seem 
to hâve been the resuit. If the repairing had consisted simply of 
painting and adjusting parts of the machine which had become im- 
paired and defective by reason of its ordinary use, a more libéral 
construction of the provision of the tarifif act would be justified. 

The décision of the Board of General Appraisers is confirmed. 
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THE RICKMERS. 

(Circuit Court of Appeals, Ninth Circuit. November 6, 1905.) 

No. 1,149. 

L Collision — Vessel Deagging Aschor — Impeopee Anchoeage. 

The bark Rickmers was ancliored at niglit by her tug at Shilahole Bay, 
in Puget Sound, during a higli vvind. She dropped ber port anebor, wliich 
failed to hold, and sbe dril'ted and nearly came into collision witb otber 
vessels anchored in tbe vicinity. Sbe was taken back by tbe tug to nearly 
the same place and again anchored witb ber starboard anebor. No at- 
tempt was made to ascertain whetber the port anchor was holding, and it 
was t'ound tbe next morning tbat tbe cbain was broken. .Sbe again 
dragged ber anebor and came in collision witb tbe scbooner Stimson, 
which was previousiy anchored witb otber vessels in tiie vicinity. Eeld, 
under tbe évidence, tbat the Stimson was not in fault, being seeurely an- 
chored and baving proper iigbts and lookouts ; tbat tbe Rickmers was in 
fault in ancboring a second time iu the immédiate vicinity of tbe first 
ancborage, which had proven inseeure, in not ascertaining tbe condition 
of ber second anebor, and in not paying out sufBcient cable. 

2. Same — Measure of Damages — Permanent Dépréciation op Vessel. 

The measure of damages recoverable for the injury of a vessel in col- 
lision is such amount as will restore ber to tbe condition in which she 
was at tlie time of collision; but, if tbe injury is of such cbaracter tbat 
it cannot be repaired at reasonable cost, an allowauce may be made for 
permanent dépréciation, sub.iect to the rule tbat damages which are un- 
eertain, contingent, or spéculative cannot be recovered. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, §S 
286-289.] 

3. Same. 

A vessel injured in collision Jield not entitled to recover damages for 
permanent injury in addition to tbe expense of repairing, wbere ail known 
injuries were repaired, and tbe daim was based solely on gênerai testi- 
mony of experts tbat she was depreciated in value by reason of the col- 
lision. 

4. Same — Interest. 

The allowance of interest on tbe amount awarded as damages for injury 
to a vessel in collision from the time wben she was repaired and reloaded 
Ueld witbin the discrétion of the trial court. 

[Kd. Note. — For cases in point see vol. 10, Cent. Dig. Collision, § 284.] 

Appeal from tlie District Court of the United States for the West- 
ern Division of the District of Washington. 

This suit was brought to recover damages sustained by the scbooner Stimson 
in collision witb the bark Rickmers wbile the Stimson was at anebor In Shil- 
shole Bay, Puget Sound, in the state of Washington. The appeilee is tbe man- 
aging owner of the scbooner Stimson, which, it is alleged, was at tbe time of 
the collision a new vessel of the value of about $60.000, about 185 feet in length, 
40 feet beam, and 14 feet in depth, witb a gross tonnage of 701 tons ; tbat for 
about two weeks prior to the collision sbe had been iying at anebor ofC the 
mouth of Shilsbole Bay, taking on cargo from lighters moored alongside, and 
had aboard at tbe time of the collision about 650,000 feet of lumber, being about 
three-quarters of a cargo. It is alleged tbat tbe Stimson was properly and 
safely secured and anchored, was in command of skilful officers and had a fuil 
crew aboard, carried the proper riding ligbt brigbtly burning, and at ail times 
had a proper lookout ; tbat on tbe afternoon of December 25, 1901, the bark 
Rickmers, of 279 feet in length, 42 feet breadth, and 24 feet depth and of 2277 
tons gross tonnage measurement, while proceediug under tow to the port of 
Tacoma to load witb a cargo of wbeat, came to anchor about a quarter of a 
142 F.— 20 
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mile southwesterly from the Stimson ; that two sehooners, the Corona and the 
Mildred, were at anchor In the same vlclnlty ; that about 11 o'clock that night 
the bark Rlckmers parted one of her anchor chalns, and dragged from her 
anchorage toward the other vessels, narrowly misslng the schooner Corona, 
foullng the schooner Mildred, carrylng away its bowsprit and headgear, and 
then striklng the Stimson wlth her port side on the bowsprit, carrylng away 
her jlbboom, bowsprit, and ail of her headgear and foretopmast, and then 
ranglng alongslde, the Stimson holding both vessels for a period of about 15 
minutes ; that then the comblned weight of both vessels In the prevalling wind 
caused the Stlmson's anchor to drag, and both vessels drlfted together for a dis- 
tance of 8 or 9 miles, when the anchor of the Stimson brougbt up, holding both 
vessels, and the Rlckmers then ran her anchor out and pulled away from col- 
lision wlth the Stimson. The partleular damages resultlng to the Stimson are 
speclfled in the Ubel, and payment therefor Is asked of the owners of the Rlck- 
mers, together wlth damages sustalned by reason of loss of tune in un- 
loading and reloadlng cargo, the maklng of repairs, expenses of towboats, the 
wages of her master and crew, etc., amounting in ail to $22,500. It Is alleged 
that the collision was solely the resuit of the neglect, want of skill, and Im- 
proper conduct of the persons In charge of the bark Rlckmers, and the fact 
that the Rlckmers was insufficlently and Improperly equipped wlth anchors 
and cables, and Improperly ancbored and moored. 

The answer of the claimant and master of the Rlckmers admits the fact of 
the collision and the drlftlng of the vessels together for a tlme, but avers that 
the Rlckmers was fully found and seaworthy In every respect ; that the cause 
of the dragging of her anchors was the force and fury of the éléments, the wind 
havlug Increased to the force of a hurricane; that every proper and seaman- 
llke précaution was taken to protect the bark from injury to herself and to oth- 
er shlpping; that the night was free from fog, and if a proper lookout had been 
kept on the Stimson, the collision might bave been avoided by the paylng out 
of more chaln by the Stimson, and the proper maneuvering of her helm. It 1b 
averred that no proper lookout was kept by the Stimson, and no warnlng of 
the Impendlng collision given to her officers In time for the proper steps to 
be taken In avoldance thereof ; that because of the fault of the Stimson. the 
Rlckmers suffered severe damage to her hull, rigging, apparel, and furnlture, 
in the sum of $7,500, for which it seeks payment. 

It appears from the testimony that the master of the Rlckmers was a Etrang- 
er to the waters of Puget Sound, and that the anchorage in Shllshole Bay was 
selected by the master of the tug boat. The Rickmers was being towed to Ta- 
coma. Encountering a strong head wind, and night approaehlng, it was deemed 
advlsable to come to anchor. Accordingly between i and 5 o'cloek in the after- 
noon the vessel was ancbored In Shllshole Bay, about a mile northeast of the 
West Point Llght. The sehooners Mildred, Corona, and Stimson were an- 
cbored In the vicinity, to the north and eastward. The Rickmers was In bal- 
last She was ancbored by her port anchor in 14 fathoms of water, paylng 
out about 40 fathoms of cbain. A fresh breeze was blowlng from southeast 
and south, wlth swltches from the southwest when the bark came to anchor. 
The highest veloclty of wind between the hours of 4 and 5 o'clock was 18 miles 
per hour, and It came In gusts around West Point. Under the Influence of 
thèse gusts of wind the bark drlfted to the northward, and when the straln 
came on the port anchor chaln the compressor block spllt, and 10 or 15 fathoms 
more of chain were run out. The anchor failing to hold, the bark continued 
to drift in the direction of the Corona, almost coming into collision wlth that 
schooner. The tugboat agaln took hold of the bark, and towed her to a second 
anchorage, near the position of her flrst anchorage, but 10 or 15 fathoms furth- 
er in shore. The bark then let go her starboard anchor, wlth 30 fathoms of 
chaln. When the tug towed the bark to her second anchorage, a distance of 
about 800 or 900 feet, a relieving tackle was placed on the chain, but the port 
anchor was not ralsed or slghted. 

At 8 o'clock the veloclty of the wind was 20 miles per hour. The wind blew 
mostly from the southeast, but varied occasionally to south and southwest. 
At 9 o'clock the veloclty of the wind was 17 or 18 miles per hour from the 
southeast At 10 o'clock the veloclty of the wind was 18 miles per hour from 
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the southeast At 10 :35 the veloclty of the wlnd was 22 miles per hour, and 
at 11 o'clock It had Increased to 24 miles an hour. During this time the wind 
was changing between southeast and southwest. Between 11 and 12 c'clock 
the wind varied in velocity from 20 miles an hour to an extrême of 35 miles 
an hour for one minute, from 11 :38 to 11 :39. The wind during this hour was 
from the south to the southwest. At about 10 o'clock the Rickmers again be- 
gan drifting. Schwarting, the master, testified that the reason the vessel drifted 
was because there was no holding ground, the ground slipped away from 
shore ; that the Rickmers then came in collision with the Mildred, which was 
about one ship's length from the Rickmers when she began drifting ; that thej' 
could not slack more chain because they had no room ; they were too near the 
other ships. He sald they slacked some chain and cleared the schooner, and 
then ran against the Stimson. He testified that the port anchor chain broke, 
but he did not know when. The compresser split, and they put a tackle on the 
chain to hold it. The hook broke, and the witness was of the opinion that 
the chain broke when the hook broke. After the vessel dragged they saw the 
chain was slack, and they knew then that the port anchor was gone. He 
thought that the chain broke just about the time the bark commenced to drag. 

Henry Braue, the first ofHcer, testified that after the Rickmers was towed to 
her second position they heaved in the slack of the port chain and let go the 
starboard anchor ; that the port anchor had 40 f athoms of chain, and the star- 
board 30 fathonis. He says at 10 o'clock the tackle carried away on the port 
chain. This tackle was a strap 4i^ inches of rope around the chain, and the 
chnin strapped around the foremast and liooked to tackle on the 414-inch 
strap. The hook on the tackle was about 1% to 1% inches. This hook broke. 
After that the chain hung loose over the side of the ship, but they did not know 
until the next morning when they hauled in the chain that the port anchor 
was gone. With the anchor had gone 10 fathoms of chain. They got to wind- 
ward of the Mildred. After drifting from half to three-quarters of an hour, 
they came into collision with the Stimson. This would fix the time of the col- 
lision at about 10 :30 or 10 :45, but Richard Sennen, the mate of the Stimson, 
testified that the watchman called him at 20 minutes to 12 ; that he jumped out 
of bed, slipped on his pants and went on deck, and got as far as the mainmast, 
when the Rickmers crashed into the jib boom of the Stimson. This testimony, 
which appears to be reliable, fixes the time of the collision at about 11 :45. 
If, then, the Rickmers began to drift about 10 o'clock, she was drifting at 
least an hour and a half before she struck the Stimson. During this time the 
first offlcer testified that they were slacking out the chain of the starboard 
anchor; when the bark began to drift they had out 30 fathoms, and when they 
struck the Stimson they had out 90 fathoms ; when the bark finally came up 
and held, they had out 120 fathoms. The Stimson was securely anchored with 
105 fathoms of chain, but when she was struck by the Rickmers her anchor 
was not suflicient to hold against the weight and momentum of the Rickmers, 
and the two vessels locked togetlier, and dragged northerly along the shore a 
distance of five or six miles, until their anchors took hold of the ground, and 
they were separated. When the Rickmers came down on the Corona the lat- 
ter vessel had out 45 fathoms of chain. Escaping collision with the Rickmers, 
the Corona dropped her other anchor and ran out 60 fathoms of chain on both 
anchors. The Corona was a schooner of 394 tons. The Mildred, with which 
the Rickmers afterwards came in collision, had 65 fathoms of chain to her 
anchor. Her tonnage was 411 tons. 

The court below found that the Stimson was without fault; that she was se- 
curely anchored at a place where she had a lawful right to be ; that the officers 
and crew on board at the time of the accident were compétent to take proper 
care of a vessel at anchor ; that the régulation anchor light was set, and a vig- 
ilant watch vcas kept on board the vessel ; that the Stimson being entirely free 
from blâme, and the Rickmers being the aggressor, there was a natural and 
légal presumption that the damage which she caused was due to her fault, 
and to be entitled to exemption from liability she was required to prove good 
seamanship in her management, and that her ground tackle was in condition 
fit for the service required, so that there was no imprudence in releasing the 
tug and trusting to her anchors in view of the existing conditions; that had 
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the Rickmers been equlpped with suitable anehors for a vessel ot her size, and 
wlth Sound cables with sufflclent strength, and had been carefuUy moored by 
placing her anehors properly so as to hâve secured the advantage of tbeir com- 
bined holding power, with sufilcient length of chains and room to swing with- 
out coming In contact with other vessels, she would bave withstood the storm 
without damage. The court accordlngly found tbat inexcusable error was 
committed in choosing the place of anchorage, and held the Rickmers answer- 
able for the damages to the Stimson, in the aggregate sum of $18,680 ; of which 
amount $9,388 was specifled as expenses paid for repairs, for unloading and 
reloading, the necessary expenses during 74 days' détention, $5,000 was estimat- 
ed as the permanent damage by impairment of the salable value of the ship, 
and $4,292 for demurrage. From this decree the master and claimant of the 
Rickmers brings an appeal to this court. The appellee bas also brought a 
cross-appeal, claiming error in the allowance by the court of demurrage to the 
Stimson for 74 days instead of 90 days. 

James M. Ashton and Frank H. Kelley, for appellant. 
Hughes, McMicken, Dovell & Ramsey, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts). We agrée 
with the court below that the Stimson was without fault. She was 
riding securely at anchor at the time of the collision, the régulation 
anchor light was set, and a vigilant watch was kept on board the 
vessel. 

The Rickmers, insecurely anchored, a little more than half a mile 
to windward, broke from her moorings and drifted down upon the 
Stimson, causing the injuries described in the libel. The first attempt 
of the Rickmers to anchor in 14 fathoms of water with 40 fathoms 
of chain was a failure, resulting in the splitting of the compressor 
block, the running out of chain, and the drifting of the vessel into such 
dangerous proximity with the Corona that a collision with that ves- 
sel was imminent. The Rickmers was then towed back to nearly 
her former position, but 10 or 15 fathoms further in shore. The 
master of the vessel testified that this second position was too near 
the other ships, and he had no room in which to slack more chain. 
If the attempt to anchor in 14 fathoms of water with 40 fathoms of 
chain to the port anchor was a failure, what was to be expected from 
an anchorage in the immédiate vicinity, but 10 or 15 fathoms further 
in shore, with 30 fathoms of chain to the starboard anchor? Mani- 
festly, the vessel required more room and more chain; she was not 
anchored in a safe place. It may be contended, however, that in the 
second position the vessel had two anehors down, the port anchor 
with 40 fathoms, and the starboard anchor with 30 fathoms. The 
vessel was headed south, with the shore on her port side. Her first 
anchorage was with her port anchor. Her second anchorage was 10 
or 15 fathoms further in shore, and she then dropped her starboard 
anchor. If her port anchor was holding at this time, it was on her 
starboard side, and her starboard anchor must hâve been dropped 
at or near the same place, giving no spread to her anehors, if both 
were holding. But the officers of the vessel had no knowledge of the 
condition of the port anchor, or whether it was holding or not. It 
had not been sighted since the bark drifted down upon the Corona, 
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a distance of more than 800 feet. The vessel had been towed back 
to her second position either dragging this anchor or hauling slack 
chain over it. In either event there was not the slightest évidence 
that it was brought into actual use, while the presumption is that it 
was not, for the starboard anchor was immediately dropped when 
the vessel reached the intended anchorage position. The testimony 
that the chain of the port anchor was hauled in until there was no 
slack is of no value, since the chain to this anchor broke and the 
anchor was lost, and no one on board was able to state when this 
accident occurred. They did not know the port anchor was gone 
until the next morning, when they hauled in the chain, and found that 
the anchor, with 10 fathoms of chain, had been lost. 

In our opinion, the testimony establishes the fault of the Rickmers 
beyond question. Her fault consisted: (1) in a want of good sea- 
manship in anchoring the second time in the immédiate vicinity of the 
first anchorage, which had proven insecure, and so close to the other 
vessels that a sufficient length of chain could not be given to her 
starboard anchor to secure a holding; (3) in not getting sight of her 
port anchor so as to ascertain its condition before the second anchor- 
age; and (3) in not paying out more cable to both anchor s (assum- 
ing that the port anchor was holding), and securing a greater spread 
for her anchors. For thèse faults, contributing to the collision with 
the Stimson, the Rickmers is liable for the damages sustained by 
the Stimson. The question of damages appears to be the main con- 
troversy involved in the case. 

"Restitutio in integrum" is the rule of damages in collision cases, 
and, where repairs are practicable, the gênerai rule followed by ad- 
miralty courts in such cases is that the damages assessed against the 
respondent shall be sufficient to restore the injured vessel to the con- 
dition in which she was at the time the collision occurred. The Bal- 
timore, 8 Wall. 377, 385, 19 L. Ed. 463; The Atlas, 93 U. S. 302, 307, 
23 L,. Ed. 863. If, however, the injuries are of such a character that 
they cannot be repaired at reasonable cost, an allowance may be made 
for actual or permanent dépréciation, for the reason that an attempt 
to make complète repairs would involve an expense greatly dispropor- 
tionate to the amount of such dépréciation. Petty v. Merrill, 9 
Blatchf. 449, Fed. Cas. No. 11,050. But this allowance in a collision 
case is subject to the gênerai rule that damages which are uncertain, 
contingent, or spéculative, cannot be recovered, and under this rule 
it has been held that there is uncertainty when the nature of the 
damage cannot be determined. It follows that, to recover damages 
over and above repairs for actual or permanent dépréciation, the 
nature of such damages must be clearly established, and not be left to 
spéculation or uncertainty. In the case of Petty v. Merrill, supra, 
Judge Woodruff discusses this question with such fullness and clear- 
ness as to justify this court in adopting the opinion of the Circuit 
Judge as applicable to this case. lie says: 

"I am not satisfied that, upon such testimony, $500 should be allowed, în ad- 
dition to the cost of the repairs. It resta upon no certain or definite grounds 
for an estimate. The wituess had stated ail the cost of nuiking the vessel as 
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good as she was before ; and then, haviag stated that she would, nevertheless, 
not be so valuable, he states that she would be as sen'lceable ; and, flnally, the 
eross-examlnatlon shows that hls estlmate of $500 less In value rests upon a 
conjecture, based upon what he states as a gênerai resuit of ail collisions, — that 
the vesséls sustain a damage that 'wlll show when they grow old.' This Is al- 
together too vague, uncertain, and unreliable to warrant the inference as a 
fact in this particular case, that, beyond any injury which the witness could 
detect by his careful examlnation as an expert in building and repairing ves- 
séls, she had also received some undiscoverable damages which, although It 
did not render her less serviceable, yet detracted $500 from her value, because 
it would show when she was old. The éléments of calculation or of estlmate 
of amount are wanting. Palpably, the assumed fact of such hidden injury, 
and Its extent and charaeter, are conjectural, and the amount of money re- 
qulred as an indemnity Is even more so. It may be conceded that the shock of 
a violent collision wlll be felt throughout the vessel ; but the Injury from that 
cause, if any, is not to be estimated, and eannot be determined as a fact in a 
court of Justice, by reasoning upon any gênerai rule, such as appears to hâve 
guided the witness, if, indeed, his estlmate was anything more than a rougli 
guess, without any spécifie facts to support it. No two collisions are allke in 
any of their clrcumstancès or results. The injury in any given case must be 
quite peeuliar, if the skill of the shipbuilder, at liberty to employ ail the ex- 
pense requisite, Is incapable of repairing it; and, when a vessel is made as 
serviceable as she was before, any conjecture that she is not as valuable, or 
that when she is old some damage wlll appear as the resuit of the collision, 
not now discoverable, is too vague and uncertain to warrant a finding of the 
conjectural amount of damage. There may be proof of Injury which, though 
known, eannot be repaired without unreasonable cost, where the party in fault 
wlll be beneflted by an allowance for actual dépréciation, because an attempt 
to make complète repairs would Involve an expense greatly disproportionate 
to the amount of such dépréciation. But, in gênerai, estimâtes of déprécia- 
tion founded In spéculative opinions of the probable effect of a collisi«n, where 
no such effect Is known or discernlble, and estimâtes of diminished value, 
founded as they sometimes are upon the Idea that, although the vessel is as 
serviceable as she was before, yet she wlll not sell for so much as she wonid 
before, are not of sufficient rellability to warrant the taking of the money of 
one party and awarding it to another. See on this subject, The Isaac Newton, 
Fed. Cas. No. 7,091; The St. John, Fed. Cas. No. 12,224; The Favorita, Fed. 
Cas. No. 4,695." 

In Sawyer v. Oakman, 7 Blatchf. 290, Fed. Cas. No. 12,402, the same 
Circuit Judge, in disallowing a claim for permanent dépréciation, said : 

"The sum claimed by the libelants for estimated dépréciation I must disal- 
low. It is, as stated in the commissioner's report, 'to a very great extent a 
matter of conjecture.' On very clear proof of actual dépréciation and of the 
extent thereof, where it was shown that from the peeuliar nature of the In- 
jury, it was impossible to make the vessel as good as she was before her in- 
jury, I hâve In one case of collision made an allowance for dépréciation over 
and above the loss of the use of the vessel and the necessary expenses of re- 
pairing, etc. But such allowance should only be made upon proof that Is 
clear, and that furnishes a safe guide in determlning the amount. From the 
nature of the subject, the opinions of witnesses, resting làrgely on grounda 
that bave no relation to the actual value and condition of the vessel when 
completely repaired, are wholly unsafe, and can be tested by no appréciable 
rule of estlmate. To act upon them is to expose respondents to great danger 
of injustice, when substantial Justice to the libelants does not require it." 

In the case of The Isaac Newton, 4 Blatchf. 21, Ked. Cas. No. 7,091, 
Mr. Justice Nelson disallowed a claim for the différence between the 
value of the libelants' vessel after she was repaired and her value be- 
fore the injury, notwithstanding the claim for such a différence in 
value was supported by testimony that the vessel leaked more after 
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the repairs than before the damage occurred. The disallowance was 
placed upon the ground that the shipmaster, who repaired the vessel 
had stated that she was thoroughly repaired, and had been put in as 
good a condition as before the injury. The work had been donc under 
the direction of the master of the vessel, and from the sum expendod 
in making the repairs at his instance the court was of the opinion that 
it would be somewhat strange if the depreciated value should be as 
large as he had stated. 

In the case of The Helgoland, 79 Fed. 123, Judge Brown, of the 
Southern District of New York, allowed a claim of this character, 
and, in doing so, drew the distinction between a claim for damages 
for permanent injury made clear and certain by compétent testimony, 
and where the claim is based upon the vague notion that the vessel 
is not as good, or will not sell for as much because of the collision. 
He says: 

"Upon examining the testimony, I am of opinion that the allowance of $1,800 
for dépréciation in this boat should be afiirmed. I thus hold upon the ground 
that the twist given to the boat remained évident and palpable, notwithstand- 
ing ail that could be done to correct it. The longitudinal bulkheads remained 
nearly five inches out of place, the deck resting upon the edges of the bulk- 
heads, which vrere canted to starboard. Repair so as to make the boat com- 
pletely straight and in her former condition would hâve been attended with 
very great expense — far boyond the sum of $1,800 allowed by the commissioner. 
It seems to me manifest from the nature of the case, as well as from the tes- 
timony, that a boat thus sprung and twisted bas not the endurance, or the life 
of a boat not thus strained and out of shape. The qualifications In Mr. Pierce's 
testimony, reading it altogether, show, I think, that what he means is that for 
présent actual use she bas all-sufflcient strength to sustain contacts and col- 
lisions as before; but that she was built with a considérable surplus of re- 
serve strength, which does not remain in the same degree as before. In the 
case of Petty v. Merrill, 9 Blatchf. 447, Fed. Cas. No. 11,050 [the case chiefly 
relied upon by the respondents], Woodruff, J., observes: 'There may be proof 
of injury.whieh, though known, cannot be repaired wlthout unreasonable cost, 
where the party In fault will be benefited by an allowance for actual déprécia- 
tion, because an attempt to make complète repairs would involve an expense 
greatly disproportionate to the amount of such dépréciation.' That, it seems 
to me, is precisely the présent case. The allowance hère is not on the vague 
notion that she is not as good, or will not sell for as much, simply because she 
bas been in collision, when everything discoverable bas been apparently recti- 
fied and repaired. Ilere what reniai ns is palpably not repaired, and could 
not be wlthout great expense. This boat was one of the finest of the kind ever 
built, costing about §21,000 a few months only before the accident. An allow- 
ance of between 8 and 9 per cent for the inferior value and enduring power 
of the boat, is, it seems to me, a fair and moderate allowance, of which the 
défendant should not complain." 

In the case of The Mcllvaine, 126 Fed. 434, Judge Waddill, of the 
Eastern District of Virginia, made an allowance of $1,000 for the per- 
manent injury of a barge; but he did this on évidence establishing 
spécifie defects in the barge caused by the collision, and which re- 
mained after repairs had been completed. The court says : 

"Although the sum of $1,625 was expended in its repairs, the barge was 
manifestly not put in as good condition as when the injury was sustained; 
and it is admitted that she is in a curved condition, or six or seven inches to 
port at her bow, which extends back a considérable part of her length. This 
détective condition alone, which no efCort was made to remedy, on aç^ount of 
the expansé incident to the same, would justify the allowance made by th« 
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commlssloner, and the proof Is that It affects the sale value of the barge $2,000. 
It was understood at the time of the repairs that the work done was by no 
means sufflcient to place the barge In the condition she was before the col- 
lision, and that from $4,000 to $5,000 would be necessary for that purposo, 
which sum the owner was unwilling to expend, not knowing to whom the fault 
of the collision would be attributed ; and only sueh amoimt as would place the 
barge in a safe and seagoing condition was expended." 

In the présent case the testimony in support of the daim for per- 
manent dépréciation is as follows: 

Robert Moran, a shipbuilder, was one of the appraisers who made 
the appraisement of the damages to the schooner Stimson. He was a 
member of the firm of Moran Bros., who furnished labor and mate- 
rials for the repairs of the vessel. He testified that with two others 
he made a survey and appraisement of the in jury to tlie schooner 
caused by the collision; tliat he went on board the schooner and ex- 
amined her throughout, and made spécifications and a report; that 
in this report he estimated the damages at $8,500, and $1,000 for dis- 
charging and reloading the lumber in the ship; that this estimate was 
a reasonable estimate for the cost of repairing the ship, as well as 
she could be repaired; but he did not answer that the repairs made 
the ship as good as she was before she was injured; that would be 
impossible; it could not be as valuable; the damages the schooner 
sustained, and the dépréciation after the repairs had been made in ac- 
cordance with the spécifications, would probably be 10 per cent, of lier 
value; her permanent damages, which could not be overcome by any 
repairs put upon her, would be 10 per cent, in addition to the cost 
of repairing her as fully as she could be repaired; he presumed her 
value would be between $50,000 and $G0,000 ; that would make from 
$5,000 to $6,000, or 10 per cent, permanent damages. 

H. K. Hall, a shipbuilder, also one of the appraisers, made repairs 
on the ship. He testified that the appraisers visited the schooner as 
she lay off in the stream, and examined ail the damage that had been 
done to her as far as they could see, and estimated the cost of the 
repairs for that damage as near as they could approximate. They 
found two of the masts were ruined; the deck ripped up, the keelson 
split, the rails torn ofif, her rigging was torn off on one side, the whole 
length of the ship; the quarter chocks were torn up and the quarter 
rail was carried away, etc. In the survey they described the damages, 
which, in his opinion, were necessary to be repaired. He made an 
appraisement of what it would cost to repair that ship, so far as it 
was practicable to repair her. The damages described in the sur- 
vey were correctly described, as he found them upon examination ; 
the estimate of $8,500 for the repair of the vessel, and $1,000 
for discharging and reloading, was a fair and reasonable esti- 
mate; the repairs of the ship contemplated by the report and ap- 
praisement would not put the ship back in the condition that she 
was in immediately before the collision which caused the damages, 
because the strain that had been put upon the vessel, the wrench- 
ing and the twisting that was caused by the collision, had damaged 
the vessel to an extent that could not be replaced by any repairs 
that could be put upon her; it would take the vitality out of the 
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vessel at least 10 per cent. ; after making the repairs contemplated 
by the survey the ship was worth 10 per cent, less than it was imme- 
diately before the collision; measured in money, it would be about 
$6,000. On cross-examination this witness was asked if there was 
anything strained or broken about the vessel or hull. His reply was 
that there was something that was remarkable, that showed a tre- 
mendous strain had been wrought upon that vessel ; the masts f rom 
the deck down to the keelson, where it was steppsd into the keelson, 
had been strained, a severe strain that came upon the masts, had 
split the keelson for the length of 60 feet, and it was ruined. He 
was asked "Did you renew that?" His answer was "Yes," His tes- 
timony was continued as follows: 

"Q. That is included in your bill, is It? A. Yes, sir. Q. Now, after you 
renewed them, did not tliat malîe her as strong as before? A. Made her as 
strong as before, tliat portion of tlie work, fully as strong as before. Q. And 
tJiat would apply as to the other repairs that you made, would it not? A. Ail 
the other repairs, yes. Q. Be just as good as they were before? A. As far as 
the repairs were concerned, but it don't relieve the vessel frora the strain. Q. 
Well, was the vessel wrenched any? A. Yes. sir. Q. Twisted? A. Of course; 
necessarlly must be. Q. Well, was she? A. Certainly she was. Q. Well, in 
what way, outside of the keelson, that you spoke of ? A. No, the gênerai strain 
she showed it by the oakum that had started ont of her sides, neeessitating re- 
callving her ail over. Q. Did you do any reealking? A. Yes, sir, we did. Q. 
That is included in the bill? A. That is included in the bill. There was not 
a portion of her declc, but what the oakum had chewed ont. Q. You say this 
bill was paid by Stimson Brothers? A. It was, yes, sir. Q. Your bill for re- 
pairs? A. Yes, sir. Q. And you did no other work on the ship exeept that 
shown by your bill? A. That is ail, sir." 

F. J. Burns, an Insurance agent and a surveyor for the Marine 
Board of Underwriters of San Francisco, was the surveyor who sur- 
veyed the damages to the schooner, and one of the appraisers. The 
other appraisers were Hall and Moran, the previous witnesses. He 
testified that they examined the vessel very carefully, and found 
broken masts and the rigging broken as described in the survey re- 
ports ; that the reports correctly described the nature and extent of the 
injuries found, and in the appraisement they correctly estimated the 
fair and reasonable cost of making repairs, including the cost of load- 
ing and unloading the vessel. They estimated the cost of repairs at 
$8,500 ; this was a fair and reasonable estimate of what it would cost 
to make the repairs. Upon this testimony, and itemized bills of ex- 
penses actually incurred, the court awarded $9,388 for expenses paid 
for repairs and for unloading and reloading and necessary expenses 
of the ship during 74 days of détention. The court also awarded 
$5,000 for permanent damage by impairment of the salable value of 
the ship. 

The évidence to which we hâve referred establishes the actual ex- 
pansés incurred in repairing ail known injuries to the vessel, but does 
not establish clearly or satisfactorily any permanent in jury to this ves- 
sel not included in the cost for repairs and allowed as such. It is 
true there is testimony that after the ship had been repaired she was 
worth 10 per cent, less than she was worth before the collision; but 
such an estimate is plainly spéculative and uncertain. It is not based 
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upon any facts; there are no remaining injuries or defects poînted 
out; there is no in jury or defect known or discernible to which this 
estimate can be applied. There is no known injury to any particular 
part of the vessel to which the court can refer and say, for this injury 
which has not be.en repaired, an award of damages is made as and for 
a permanent injury. The rule of damages requiring certainty does 
not justify such an allowance. 

The allowance of interest is within the discrétion of the court. 
Hemmenway v. Kisher, 20 How. 258, 15 L. Ed. 799; The America, 
11 Blatchf. 485, Fed. Cas. No. 285. The collision occurred on the 25th 
day of December, 1901. The libel was filed January 28, 1903. The 
court below allowed interest at the rate of 6 per cent, per annum upon 
the sum of $18,680 from the 25th day of March, 1902. This latter 
date appears to hâve been fixed for the commencement of interest 
because at that date the repairs on the schooner had been completed, 
and the schooner had been reloaded to the extent that she was loaded 
at the time of the collision. The decree was not entered in favor 
of the libelant until November 7, 1904. This delay in the proceedings 
in court does not appear to be chargeable to the libelant. The allow- 
ance of interest was, therefore, under ail the circumstances, an élément 
of compensation, and not punitive damages, and was properly al- 
lowed upon the amount expended for the repair of the vessel, but 
should not be allowed upon the $5,000 claimed as permanent injury, 
which we hâve determined was not established. 

It is next objected that the court erred in allowing demurrage at 
the rate of $58 per day for 74 days, amounting to $4,292. The col- 
lision occurred on December 25, 1901. On March 25, 1902, the 
schooner was reloaded to the extent that she was loaded at the time 
of the collision. This was a delay of 90 days. The libelant has ac- 
cordingly appealed from the decree allowing demurrage for 74 days, 
claiming that the demurrage should bave been for the period of 90 
days. It appears that the account of expenses submitted in évidence 
covered the period from December 10, 1901, to March 9, 1902, in- 
cluding 15 days before the collision, and excluding 15 days before 
she was reloaded to the extent she was before the collision. The libel- 
ant, in support of his cross-appeal, contends that the court below 
made the mistake of basing the demurrage upon the period from De- 
cember 25, 1901, when the collision occurred, to March 9, 1902, when 
the account of expenses closed, instead of the actual delay. The rate 
of demurrage appears to bave been based upon the évidence that the 
net earnings of the schooner for a single voyage of 60 days were 
$3,500, or about $58 per day. It îs probable that the court was of the 
opinion that for every voyage of 60 days there would be an average 
delay in the port of loading and the port of unioading, amounting 
to 14 days. This was a reasonable estimate, and there is nothing in 
the record that enables the court to détermine either that the allow- 
ance was excessive, as claimed by the appellant, or insufficient, as 
claimed by the appellee. 

The decree of the court below is reversed, with instructions to enter 
a decree in favor of the libelant for $13,680, against the claimant and 
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his surety, with interest at the rate of 6 per cent, per annum from 
the 35th day of March, 1902, to the date of the original decree, on 
November 7, 1904, with the costs taxed at $326.57, and the costs 
of this appeal. 



DAVIDSON S. S. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit November 7, 1905.) 

No. 2,149. 

1. Teiad— Réception op Evidence — SurriciENCY of Objection. 

A trial court is justified in overruliug an objection to a question, or to 
tlie évidence sought to be ellcited thereby, when no ground is speclfled, 
or when the ground mentioned is so gênerai In form as to be insufflclent to 
direct attention to the partlcular defect or objectionable feature relied on. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial, §§ 194-196.] 

2. WlTNESSES — EXAMINATION OF ADVKKSE PAETT — CONSTRUCTION OF STATUTS. 

Under Gen. St. Minn. 1S94, § 5659, providing that a party may call and 
cross-examine an adverse party, or, if such adverse party Is a corporation, 
then its directors, offlcers, superintendant, or managing agents, as con- 
strued by the Suprême Court of the state, the master of a vessel owned 
by a corporation, with authority to control and direct its movements be- 
tween ports, is the managing agent of the corporation in respect to such 
duties, and may be called as an adverse party m a suit against the 
corporation growing out of the navigation of the vessel. 

3. Evidence — Presumptions — Mailing and Deliveet of Mail. 

Proof of the mailing to the master of a vessel navigating the Great 
Lakes, at a post office through which he admittedly recelved mail, of no- 
tices, is évidence of the due delivery of such notices, and a déniai by the 
master of their reeeipt merely raises a question for détermination by 
the jury. 

4. WBIT of EREOH — ASSIGNMENTS of EEEOR — DiSEEGARD OF EULES. 

Asslgnments of error in the Circuit Court of Appeals on the admission 
of évidence will not be considered, where made in violation of rule 11, 
which requires each error asserted to be set out separately, and that the 
full substance of the évidence admitted shall be quoted, and where there 
is also a failure to refer the court in the briefs to the pages of the record 
relating to such évidence, as required by rule 24. 

5. Négligence— Evidence to Establish— Précautions against Récurrence 

OF In JURY. 

It is the settled doctrine of the courts of the United States that the 
taking of additional précautions after the occurrence of an accident is not 
évidence of want of care in the past. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Négligence, f § 255, 
256.] 

6. Shipping — Collision of Vessel with Breakwater— Négligent Naviga- 

tion. 

The use by the government of the United States of a whlte light to mark 
the location of the unflnished portion of a breakwater on the Great Lakes, 
In accordance with long custom, instead of a red light, such as was used 
to mark the position of finished structures, did not as matter of law exon- 
erate the master of a vessel from the charge of négligent navigation in 
running his vessel upon the structure so marked, where it was shown that 
notices of the same were sent to ail mariners on the Lakes, including such 
master, and that he ordinarily paid little or no attention to such notices. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 
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This was an action by the United States against the Davidson Steamship 
Company for damages to a brealjwater at Agate Bay, Two Harbors, Minn., 
alleged to hâve been caused by the négligent management of a vessel of that 
Company. At the mouth of the bay and as brealiwaters for the harbor two 
piers extend towards each other from the opposite shores. Between the ends 
Df thèse breakwaters is the entrance to the harbor. Prior to the year 1900 the 
one from the east shore ran vrestward into the lake for a distance of about 750 
feet. At the time of the accident the government was engaged in extending it 
about 300 feet from the end of the old structure and at an angle of about 45 
degrees. The work was but partially completed. In some places the super- 
structure was barely above the level of the water. For years the govern- 
ment had maintained as a warnlng at night a large red light near the outer 
end of the old structure. During the work on the extension it had for a sim- 
llar purpose als6 maintained at the extrême end thereof a white light, attached 
to a mast about 14 feet above the water level. Between thèse two lights, a 
distance of 300 feet or more, was the unfinlshed work upon which the govern- 
ment was engaged. In the night of July 24, 1901, defendant's steamer Shenan- 
doah, John McAvoy, master, approached the harbor to gain admittance. The 
weather was somewhat boisterous, with a heavy sea and a northeast wind 
blowing towards the shore. The master and crew of the vessel, being ignorant 
of the extension of the east breakwater, mistook the outer white signal for the 
light of a vessel at anchor and the red light for the signal at the end of the 
entire structure. The error was discovered too late to prevent a collision. 
The vessel struek against the cribs of the extension about 75 feet from the sea 
end of the old breakwater and inflicted the damage complained of. The gov- 
ernment claimed that the master of the vessel was négligent in not availing 
himself of the usual source of information of government works in navigable 
waters, which would bave been sufficient in this case, and in disobeying the 
signais which were maintained. The défendant eontended that the master's 
ignorance of the new work was excusable and that the signais were insufficient 
and not such as should hâve been given. The trial, which was to a .iury, re- 
sulted in a verdict for the government, upon which judgment was rendered. 

C. E. Kremer (H. R. Spencer, on the brief), for plaintiff in error. 

Charles C. Houpt, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The government called McAvoy, the master of the vessel, for cross- 
examination as an adverse witness, claiming authority to do so under 
a Minnesota statute which provides that a party to the record in a civil 
action may so call and cross-examine an adverse party, or if such ad- 
verse party is a corporation then its "directors, officers, superintendent, 
or managing agents" and that the party calling for such examina- 
tion shall not be concluded thereby but may rebut it by counter tes- 
timony. Gen. St. 1894, § 5659. Counsel for the défendant merely 
said: "We object to that." The objection was clearly insufficient. 
It has been held by this court many times that a trial court is justified 
in overruling an objection to a question, or to the évidence sought 
to be elicited thereby, when no ground is specified, or when the ground 
mentioned is so gênerai in form as to be insufficient to direct attention 
to the particular defect or objectionable feature relied on. Eli Mining 
& Land Co. v. Carleton, 108 Fed. 24, 47 C. C. A. 166 ; Rhodes v. 
United States, 79 Fed. 740, 25 C. C. A. 186; Minchen v. Hart, 72 
Eed. 294, 18 C. C. A. 570 ; Missouri Pacific Ry. Co. v. Hall, 66 Fed. 
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868, 14 C. C. A. 153 ; Tabor v. Bank, 63 Fed. 383, 10 C. C. A. 429 ; 
Burlington Ins. Co. v. Miller, 60 Fed. 254, 8 C. C. A. 613; Railwav 
Co. V. Hensen, 58 Fed. 531, 7 C. C. A. 349 ; Ward v. Mfg. Co., 56 
Fed. 437, 5 C. C. A. 538; U. S. v. Shapleigh, 54 Fed. 126, 4 C. C. A. 
237. 

But, had the objection now urged been properly presented to the 
trial court, its action in overruling it would not hâve been erroneous. 
It is now contended that the master of the vessel was not a "super- 
intendent or managing agent" of the steamship company within the 
meaning of the Minnesota statute. This question, being one of the 
construction of a local statute, has been set at rest by the décision ol 
the Suprême Court of that state. Bennett v. Lumber Company, 77 
Minn. 198, 79 N. W. 682. It was there said: 

"The statute is a remédiai one, and must be construed with reasonable liber- 
ality. To limit it, by construction, to the gênerai officers of tlie corporation, 
as clalmed by the défendant, wouid defeat the purpose of the statute ; for, as 
a rule, such gênerai officers hâve no personal Icnowledge as to what occurs in 
the actual work of the corporation. The statute includes any ofHcer, super- 
intendent, or agent having supervision or con|rol of the worli or act of the 
corporation Involved in the case, whether his ranli be that of a gênerai ofBcer 
or not." 

It is true that in the case cited the witness called for cross-exami- 
nation under the statute was the superintendent of a sawmill, while 
hère the witness was a master of a vessel upon the waters. But, in 
applying a décision of the highest judicial tribunal of a state con- 
struing a local statute to cases involving rights or liabilities which 
hâve subsequently accrued, we should not hait at the strict letter of 
the décision for the purpose of indulging in technical distinctions, 
and then départ from the true logic and spirit thereof. It cannot be 
doubted that within the above construction of the statute a master 
in command of a vessel, with authority to control and direct its move- 
ments between ports, is, in respect of the performance of his duties, 
the managing agent of the corporation which employs him. 

There were received in évidence, over defendant's objection, two 
marine notices sent from Washington, D. C, for distribution. One 
of them, dated July 29, 1899, related to the breakwater in question, 
and contained this information: 

"The brealcwater at the east side of the harbor is built to the length of 750 
(eet. The proposed extension of 250 feet in the same direction has been aban- 
doned, and in its stead an extension at an angle of 45 degrees southward, 300 
feet in length is proposed, malïing the entire length of this eastern brealivpater 
1,050 feet This is also to be finished in the year 1900." 

The other, dated August 11, 1900, related to the same improve- 
ment, and among other things recited: 

"A communication from the contractor dated July 31, 1900, states that the 
submarine woric on the extension of the east brealtwater has now advanced so 
far as to leave only 16 feet of water over the erabanicment. Such a spot is 
located about 200 feet from the end of the old breakvcater. Masters of vessels 
are therefore cautioned on entering the harbor to give the old breakwater a 
berth of 300 feet, and not to round the east breakwater close on board, as 
formerly, on account of this danger." 
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The only objection made at the trial was that knowledge of thèse 
notices was not brought home to McAvoy. The objection was not 
well founded. Witness Heinrich, who was in charge of the gov- 
ernment's hydrographie office at Duluth, Minn., testified that it was 
his duty to send thèse and other such notices to the masters of steam- 
ships and sailing vessels in his district; that both McAvoy and the 
steamer Shenandoah were on his mailing list; and that he mailed 
both notices to McAvoy. He said that the notice of August 11, 1900, 
was mailed to him at Détroit, Mich., in care of the marine post oifice, 
and McAvoy himself testified that he received his mail there. The 
proof of the mailing of the first notice was not so definite. Heinrich 
testified positively that he mailed it to him, and, though he was not 
questioned as to the address, the reasonable inference from the tes- 
timony is that it also was sent to Détroit. But, aside from this, the no- 
tice of August 11, 1900, referred to the former one by number and 
year, and contained in itself substantially ail the information that was 
material to the controversy. McAvoy denied their receipt, but he also 
said that whenever he passed Détroit, which he frequently did, the mail 
would be brought on boarfl and delivered to him; that he had re- 
ceived notices to mariners nearly every time he passed Détroit, but 
he paid very little, if any, attention to them. He knew, however, that 
they contained officiai information of changes and the commencement 
and progress of government works in the harbors of the Great Lakes 
which he visited. The mailing of a letter or other communication, 
properly addressed and otherwise conforming to the postal laws and 
régulations, is évidence of the due delivery thereof. The déniai by 
the addressee of its receipt is not conclusive. It merely raises a 
question for the détermination of the jury. Rosenthal v. Walker, 
111 U. S. 185, i Sup. et. 382, 38 L. Ed. 395 ; Henderson v. Coke Co., 
140 U. S. 25, 37, 11 Sup. Ct. 691, 35 L. Ed. 333; Atherton v. Atherton, 
181 U. S. 155, 181, 21 Sup. Ct. 544, 45 L,. Ed. 794; Provident Sav- 
ings Life Assurance Soc. v. Nixon, 73 Fed. 144, 148, 19 C. C. A. 414. 

As to the contention now urged that the notices were immaterial, 
it may be said that they were intended to supplément the warnings 
afïorded by the signais placed about the works, and were well cal- 
culated to attract and engage the attention of a prudent mariner. 

It is also contended that the trial court erred in admitting in évi- 
dence Exhibits A and D. The former appears to be a chart or map 
of the locality of the collision. The latter is said in the brief of the 
Company to be a pamphlet issued by the government. In the assign- 
ment of errors, Exhibit A and another exhibit are made the subject 
of one assignment. This is in violation of the provision of rule 11 
of this court that each error asserted and intended to be urged "shall 
be set out separately." Again, the évidence alleged to hâve been 
erroneously admitted is merely referred to in the assignment of errors 
as Exhibits A and D. This is not a compliance with that provision 
of the same rule which requires that "the full substance of the évi- 
dence admitted" shall be quoted. It is also provided that "errors 
not assigned according to this rule will be disregarded." Again, 
by rule 24 counsel are required to make références in their briefs to the 
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pages of the record which they désire to hâve examined. But nowhere 
in the brief of the company is there a référence to the pages of the 
voluminous record before us where can be found the testimony con- 
cerning Exhibits A and D, what were the objections to their admis- 
sion in évidence, what the ruiings of the trial court thereon, and 
whether exceptions were taken to such ruUngs. Compliance with 
thèse rules is necessary to facilitate the business of the court, and 
it imposes no hardship upon counsel, whose participation in the trial, 
or in the préparation of the brief, or both, has made them familiar 
with the contents of the record. Attention has been called to thèse 
rules many times, and they hâve been frequently enforced, as they 
should be in this case. 

The steamship company ofïered in évidence a notice to mariners, 
issued by the government about three months after the collision, 
which described the extension of the breakwater, and directed at- 
tention to the white light at the outer end thereof and the red light 
near the sea end of the old structure. It was excluded by the trial 
court. It is claimed that it should hâve been received as "évidence 
of what the government should hâve done prior to the disaster." 
It is the settled doctrine of the courts of the United States that the 
taking of additional précautions after the occurrence of an accident 
is not évidence of want of care in the past. Columbia Railroad Co. 
V. Hawthorne, 144 U. S. 202, 12 Sup. Ct. 591, 36 L. Ed. 405; South- 
ern Pacific Co. V. Hall, 100 Fed. 760, 41 C. C. A. 60; Motey v. 
Marble & Granité Co., 74 Fed. 155, 20 C. C. A. 366; Cincinnati, etc., 
R. Co. V. Van Horne, 69 Fed. 139, 16 C. C. A. 183 ; Barber Asphalt 
Pav. Co. V. Odasz, 60 Fed. 71, 8 C. C. A. 471 ; Atchison, etc., R. Co. 
V. Parker, 55 Fed. 595, 5 C. C. A. 220. 

Finally, it is claimed that the white light displayed at the end of 
the new work was misleading, that a red light should hâve been 
used instead, and that there was not sufficient évidence to support 
the verdict. It did not appear, however, that there was any law, 
rule, or régulation which specified the particular kind of light to be 
used in such cases. There was substantial évidence tending to show 
that for many years it had been the custom to display white lights, 
not red ones, upon unfinished works in the harbors of the Great Lakes, 
and that McAvoy knew such works were constantly going on ; that the 
lighthouse board, which maintained red lights as warnings and for 
the direction of mariners upon completed structures, did not hâve 
jurisdiction of works in process of construction; that McAvoy knew 
that he could easily procure, for the asking, officiai publications which 
gave accurate information to mariners regarding harbor works in 
the course of construction; that the government, not waiting for re- 
quests, was constantly endeavoring to convey such information to 
him and to others in like occupation for their safety and for the se- 
curity of navigation; that some such publications had been sent to 
and had been received by him, advising him of the very structure 
he ran bis vessel against, but that he paid no attention to them. We 
are unable to say that the déductions which the jury drew from this 
and other évidence in the case were not reasonable and well founded. 

The judgment is affirmed. 
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SHANDBEW v. CHICAGO, ST. P., M. & O. RT. CO. 

(Circuit Court of Appeals, Eighth Circuit. November 13, 1905.) 

No. 2,171. 

1. Weit of Ebeoe — Questions Reviewable — Sufficiency of Objection to 

Testimony. 

A gênerai objection to a question asked a wltness as "Immaterial, In- 
compétent, and irrelevant" is insufficient to sustain an aiîsignment of error. 

[Ed. Note.— For cases in point, see vol. 46, Cent. Dig. Trial, §§ 194-199.] 

2. Mastee and Servant — Action fok Injubt op Brakeman — Instructions. 

On a trial of an action ag.ilnst a railroad coinpany to recover for the 
death pf a brakeman, alleged to hâve been caused by the bursting of a 
détective air brake hose on a frelght train, an instruction was correct 
which stated that défendant was not liable, unless it failed to exercise or- 
dlnary care to provide a proper and fit hose and to keep it in good condi- 
tion, and that the fact that the hose did burst by réason of its détective 
condition was not of itself sufficient évidence of defendant's négligence. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 881, 898, 955.] 

3. Same— Inspection and Testinq of Air Brake Hose. 

The court instructed the jury that for the discovery of defects in the air 
brake hose défendant was not required to adopt or apply any extraordi- 
nary inspection or tests which were not approved, practical, and custom- 
ary, but fulfilled its duty if it adopted such tests and inspection as were 
ordinarily adopted and applied and regarded as sufficient by prudently 
conducted railway companies in like clrcumstances ; aiso that, even If de- 
fendant failed to inspect or test the hose, proof of such failure was not 
sufficient évidence of négligence, unless it was also found from the évi- 
dence that the adoption and application of such tests and inspection as 
were ordinarily adopted and applied by prudently conducted railway com- 
panies In like clrcumstances would hâve disclosed the defective condition 
which caused the hose to burst. Held, that such instructions were cor- 
rect, as merely statlng In amplified form the rule of ordlnary care. 

4. Same. 

An instruction that "défendant cannot be held liable In this case merely 
because of the fact that the hose which burst was a splieed hose" was cor- 
rect, especially where it was shown by the évidence that the spliclug of 
the hose does not weaken it 

5. Same. 

In vlew of testimony showlng without contradiction that It was not cus- 
tomary for other railroad companies to test air brake hose by subjecting 
It to a pressure in excess of that to which it was subjected In use, It was 
not error to charge that défendant was not négligent because of its failure 
to apply such test 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This suit was instituted by the plaintifC in error, hereinafter called plalntifC, 
against the défendant railroad company to recover damages for the négligent 
opération of Its railway resulting in the death of plaintifC's intestate. The 
spécification of négligence found in the complalnt is that defendant's servants, 
agents, and employés In charge of one of its freight trains suddenly and vlo- 
lently stopped the train while plaintiiï's intestate, engaged in the discharge 
of his duty, was on the top of a car, and thereby precipitated him to the 
ground, and so injured him that he subsequently died. Descending to partic- 
ulars, plaintiff allèges that the air brake hose with which the train was 
equipped was old, Insufficient, and rotten to such a degree that it burst, and 
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thereby suddenly set the air brakes, which caused the sudden and violent stop- 
ping of tlie train, and tliat alttiough tlie défendant linew, or by reasonable ob- 
servation and inspection miglit bave Ijnown, tbe insufflcient character of tbe 
air hose, it permitted tbe same to become old, wealc and rotten, and insufflcient 
for the purpose for wbicb it was intended. Tbe défense consisted of a déniai 
of the alleged négligence and a plea of contrlbutory négligence. Tbe trial was 
to a jnry, and resulted in a verdict and judguient in favor of tbe défendant. 
Plaintifl: brings the case bere by writ of error. 

Christopher D. O'Brien (Richard D. O'Brien, on the brief), for 
plaintiff in error. 

Thomas B. Wilson (James B. Sheean, on the brief), for défendant 
in error. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

There are three assignments of error predicated on admission of 
évidence over plaintiff's objections. Plaintiff's counsel states his ob- 
jections to the questions as follows: (1) "I object to this as imma- 
terial." (2) "I object to this as immaterial, incompétent, and irrele- 
vant." (3) "I object to that as immaterial, incompétent, and irrele- 
vant." Thèse objections are generally insuffîcient upon which to predi- 
cate reviewable error. They fail to direct attention of the trial court 
to the objectionable feature complained of. Such gênerai objections 
are frequently made at the inception of a trial, before the court is 
entirely familiar with the issues of a case, and when, of ail times, it 
has a right to expect aid and assistance from counsel. To object to 
a question because it is "immaterial" or "irrelevant," vi'ithout speci- 
fying why or in what particular, imposes the burdensome duty upon 
the court to immediately and carefully scrutinize the pleadings, with 
a view of ascertaining therefrom whether under any conceivable 
theory the proposed évidence would be material or relevant ; a duty 
which, from the nature of things, the court can, at the outset of a trial, 
with difficulty perform. Counsel, on the contrary, from their famil- 
iarity with the case, not only understand the issues, but doubtless un- 
derstand the immédiate or remote bearing of any kind of évidence, 
and can readily advise the court why or in what respect a given 
question is immaterial or irrelevant. Thèse observations apply with 
equal or greater force to an objection on the ground of incompetency. 
A witness may be incompétent as such, or the oral évidence of a fact, 
when some writing exists, may be incompétent évidence. Which of 
thèse, or many others that might be specified, is it? This can readily 
be answered by counsel. If he makes an objection, either on the 
ground of immateriality or incompetency, he knows his reasons for 
so doing, and must, unless it appears from the connection that the 
question is obviously or clearly inadmissible, state them, if he desires 
to claim error by reason of the court's action. The reasons for this 
rule may also be put on broader grounds. Counsel are officers of the 
court in quite the same sensé as the judge is. Both are engaged in the 
serions work of administering justice. They should, therefore, work 
142 F.— 21 
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together to that end. Candor and freedom from reserve or disguîse 
should equally characterize their conduct. 

This court at an early day had occasion to characterize the words 
"irrelevant, immaterial, and incompétent," commonly employed in 
connection with an objection to a question, as a "meaningless formula." 
It expressly ruled that a failure to state why a question was "incom- 
pétent" invalidated any exception saved to its admission. Minchen 
V. Hart, 72 Fed. S94, 18 C. C. A. 570. And at a later day this court 
held, citing many authorities, that an objection to a question that it 
wae "immaterial," without more, was tantamount to no objection at 
ail. Eli Mining & Land Co. v. Carleton, 108 Fed. 24, 47 C. C. A. 166. 
At this term, in the case of Davidson Steamship Co. v. United States 
of America, 142 Fed. 315, this court took occasion to say as follows: 

"It bas been held by this court many times that a trial court is justifled in 
overruling an objection to a question or to évidence sought to be elicited there- 
by, when no ground is specifled or when the ground mentioned is so gênerai in 
form as to be insufficient to direct attention to the particular defect or objec- 
tionable feature mled on." 

The cases of Sparf & Hansen v. United States, 156 U. S. 51, 15 Sup. 
Ct. 373, 39 L. Ed. 343, Burlington Ins. Co. v. Miller, 60 Fed. 254, 8 C. 
C. A. 612, Missouri Pac. Ry. Co. v. Hall, 66 Fed. 868, 14 C. C. A. 
153, and Guarantee Co. v. Phénix Ins. Co. 59 C. C. A. 376, 124 Fed. 
170, modify the gênerai rule fully as far as the interests of justice 
demand. They appropriately recognize this rule, but hold that, when 
the reasons for ruling a given question immaterial or incompétent 
are obviously and clearly discernible, the gênerai objection will be 
sufficient to require a ruling, and may be the basis of reviewable 
error. For the reason that the immateriality or incompetency of the 
questions complained of by plaintiff in error are not obviously or 
clearly discernible, we feel constrained to décline to consider the 
assignments of error predicated on gênerai objections like those stated. 

An exception was duly taken and preserved to the following por- 
tion of the court's charge: 

"The mère fact that the hose did burst by reason of a defective condition 1» 
not of itself sufficient évidence that the défendant was négligent." 

This portion of the charge is found in connection with and as a 
concluding part of the following: 

"The défendant was not an insurer of the sufficiency or fltness of the air 
bralie hose in question. It was only bound to exercise ordinary care to pro- 
vide a sufficient and fit hose, and if It dld use ordinary care it Is not liable." 

This case was apparently tried below on an issue that one of the 
acts of négligence chargea against the défendant was that it failed 
to discharge its duty to properly inspect the hose in question, and 
that by reason of this failure the hose burst, proximately causing 
the death of plaintiff's intestate. It is doubtful if the pleadings war- 
ranted the trial of any such issue. But as the trial proceeded as if 
such an issue was joined, and as that is the theory of the argument 
before us, we shall, for the purpose of our décision, treat the case 
as if tried on that issue with others as stated in the complaint. The 
particular portion of the charge to which the exception now under 



SHANDREW V. CHICAGO, ST. P., M. & O. ET. CO. 323 

considération was taken is practically a statement that the fact that 
the accident happened is not sufficient proof of négligence. It is 
settled law that, as between a master and his servant, the maxim "res 
ipsa loquitur" has no appHcation. Union Pacific R. Co. v. Daniels, 152 
U. S. 684, 14 Sup. Ct. 756, 38 L. Ed. 597; Texas & Pacific Railway 
Co. V. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L,. Ed. 1136 ; Patton v. 
Texas & Pacific Railway Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 
361 ; Peirce v. Kile, 80 Fed. 865, 26 C. C. A. 201. In the Barrett Case, 
supra, the Suprême Court had before it a case on the pleadings, facts, 
and procédure much like that now before us. The action in that case 
was to recover for personal injuries alleged to hâve been sustained 
by Barrett by reason of a weak and unsafe condition of stay bolts 
in a boiler, which resulted in an explosion. In that case the trial court 
gave the jury the folio wing instruction : 

"The master Is not the insurer of the safety of Its engines, but is required 
to exercise only ordinary care to keep sueh engines in good repair, and if he 
has used such ordinary care he Is not liable for any injury resulting to the 
servant from a defect therein not discoverable by such ordinary care. The 
mère fact that an injury is received by a servant in conséquence of an ex- 
plosion will not entltle him to a reeovery ; but he must, besides the fact of the 
explosion, show that It resulted from the failure of the master to exercise or- 
dinary care either in selecting such engine or in lieeping it in reasonably safe 
repair." 

This instruction, with others not necessary now to mention, was 
approved by the Suprême Court, saying: 

"We think that thèse instructions laid down the applicable rules wlth suffi- 
cient accuraey in substantial conformity with the views of this court as ex- 
pressed in Hough v. Railway Co., 100 U. S. 213, 25 L. Ed. C12," and other 
cases there clted. 

It thus appears that the Suprême Court in that case justified an in- 
struction substantially like that complained of in this. It follows 
that there was no error in giving this. 

In the next two assignments of error it is contended that the trial 
court erred in giving the following instructions to the jury: 

"(1) For the discovery of defects in the air brake hose the défendant was 
not required to adopt or appiy any extraordinary inspection or tests, whicli 
are not approved, practical, and customary ; but it fulfilled its duty if it adopt- 
ed such tests and inspection as are ordinariiy adopted and applied and re- 
garded as sufficient by prudently conducted railway companies in like cireuni- 
stances. (2) Even if the défendant failed in any manner to Inspect or test 
the air brake hose in question, such failure was not neeessarily négligence, 
and proof of such failure is not sufficient évidence of négligence, unless you 
are also satisfied by the évidence that the adoption and application of such 
tests and inspection as are ordinariiy adopted and applied by prudently con- 
ducted railway companies in like cireumstances would disclose the détective 
condition thereof which caused the bursting of the hose." 

Thèse two instructions were requested by defendant's counsel, 
doubtless, because the court had in its gênerai charge already said to 
the jury that the question for them to détermine was "whether there 
was the proper care used in the inspection of this pièce of hose." We 
perceive no error in thèse instructions. They state propositions of law 
abundantly supported by reason and authority. The court had in 
the main charge told the jury that ordinary care was the test of de- 
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fendant's liability and had properly defined ordinary care to be "that 
care which an intelligent, prudent person engagea in that kind of 
business ordinarily exercises with respect to it." Union Pac. R. Co. 
V. Daniels, 152 U. S. 684, 691, 14 Sup. Ct. 756, 38 L. Ed. 597; Wash- 
ington, etc., R. Co. V. McDade, 135 U. S. 554, 569, 10 Sup. Ct. 1044, 
34 L. Ed. 235 ; Choctaw, etc., R. R. Co. v. McDade, 191 U. S. 64, 67, 
24 Sup. Ct. 24, 48 L. Ed. 96 ; Charnock v. Texas & Pac. R. Co., 194 
U. S. 432, 437, 24 Sup. Ct. 671, 48 U Ed. 1057; Southern Pac. Co. 
V. Hetzer, 135 Fed. 272, 283, 68 C. C. A. 26. 

The two instructions complained of are but amplifications of this 
gênerai définition of ordinary care. They say to the jury that the 
défendant was not required to adopt or apply any extraordinary in- 
spection, or tests which are not approved, practical, and customary. 
In so saying the court has only given the converse of the proposi- 
tion involved in its définition of ordinary care. It states that the law 
did not require the défendant to use extraordinary care. The first 
instruction complained of then proceeds: 

"But It [the défendant] fulfllled Its duty if It adopted such tests and inspec- 
tion as are ordinarily adopted and applied and regarded as sufficient by pni- 
dently eonducted raiiway companies in llke circumstances." 

What is this but a concrète application of the gênerai définition of 
ordinary care? Manifestly, what other prudently eonducted railroad 
companies ordinarily did in respect to tests and inspection in like 
circumstances as those which surrounded the défendant is the accu- 
rate test of the ordinary care which was required of the défendant in 
this case. An instruction in the same phraseology, and which, doubt- 
less, inspired the one now before us, is found in the case of Texas & 
Pacific Raiiway Co. v. Barrett, supra. The jury in that case was told: 

"That a raiiway Company is not required to adopt extraordinary tests for 
discoverlng defects in machlnery, which are not approved, practicable, anj 
customary; but that it fulfilled its duty in this regard if it adopts such test.^ 
as are ordinarily in use by prudently eonducted roads engaged in like busines« 
and surrounded by like circumstances." 

That instruction was approved by the Suprême Court as a correct 
exposition of the law applicable to a case quite similar in its facts 
to the one now under considération. 

Much that has already been said is applicable to the second in- 
struction above quoted. It calls the jury 's attention to the same 
test as is involved in the first instruction. It advises them- that before 
they can find for the plaintiff they must be satisfied that the adoption 
and application of such tests and inspection as are ordinarily adopted 
and applied by prudently eonducted raiiway companies in like 
circumstances would disclose the defective condition which caused 
the bursting of the hose. This is a difl:erent way of putting the propo- 
sition already stated in the instruction first given, and for the reasons 
stated is not erroneous. 

Counsel for plaintifï earnestly urge upon our attention that thèse 
two instructions set up the conduct and management of other railroad 
companies as the ultimate criterion of the care which the défendant 
Company was required to exercise. This is not correct. What other 
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railroad companies did is not in itself a standard of care for the de- 
fendant, but is évidence only of that standard. It is évidence which 
the jury may consider under proper instructions in determining 
whether this défendant exercised ordinary care; that is, such care 
as other prudent persons engaged in the same business ordinarily 
exercised. The Suprême Court of the United States well expressed 
this thought in the case of Texas & Pacific Railway Co. v. Behymer, 
189 U. S. 468, 23 Sup. Ct. 622, 47 L. Ed. 005, wherein it says : 

"What usually is done may be évidence of what ought to be done, but what 
ought to be done is fixed by a standard of reasonable prudence, whether it 
usually is complied with or not." 

From thèse observations it appears that the proof of what other 
raiiroads did under similar circumstances was properly treated in thèse 
instructions as évidence only of the standard of that ordinary care, 
which the law required the défendant to observe. 

It is next contended that the trial court erred in giving the follow- 
ing instruction to the jury at the instance of defendant's counsel: 

"It is a rule of law that railway companies hâve and must e.xercise much 
judgment and discrétion in determining the liind and character of the appli- 
ances which they adopt, and tliere is a large field where their décision of 
doubtful questions in the affirmative or négative cannot be held to disclose 
any want of ordinary care ; therefore, the défendant cannot 6e lield liable in 
this case merely iecause of the fact that the hose which turst tcas a spliced 
hose." 

The unitalicized portion of this instruction undoubtedly expresses 
a correct gênerai rule. It was so declared bv this court in Gilbert 
v. Burlington C. R. & N. Ry. Co., 128 Fed. 52'9, 531, 63 C. C. A. 27. 
The concluding or italicized portion of the instruction is a necessary 
corollary from the premise first stated. A spliced hose, so called, 
may be the best and safest. At any rate, in the exercise of the per- 
missible judgment and discrétion allowed the officers of a railroad Com- 
pany, it may be reasonably considered best and safest. But as to 
this we are not left to conjecture or implication. There is ample évi- 
dence tending to show . that spliced hose is equally as strong as new 
hose, that splicing does not weaken it, that it was commonly used on 
railroad cars of différent companies which found their way into de- 
fendant's yards, that it was received generally on interchange of 
cars, that its use was not economical, but more expensive than new 
hose. In the light of such évidence as this is was not erroneous to 
instruct the jury "that défendant company could not be held liable 
merely because of the fact that the hose which burst was a spliced 
hose." 

It is next contended that the court erred in the following portion of 
its charge to the jury: 

"Under the évidence in this case I char,ee you that the défendant cannot be 
held négligent because of its failure to apply to the hose in question the test of 
air pressure greatly in exeess of that to which it was ordinarily subjected in 
the use thereof. There is no doubt about that. Ordinary care requires such 
care as is ordinarily used by a prudent person under the circumstances ; and 
you hâve the évidence In the case of persons connected with this company and 
many others, the Northern Pacific, the Great Northern, the Milwaulîee & St. 
Paul, and many others, as to the amount of pressure which is used. It is 
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very évident, also, that it might not be the exercise of proper care to use 
very much greater pressure in testing Jaose, because, while it might stand 
ttie greater pressure at the tlme, the use of sueh greater pressure might tend 
to wealîen the hose and render It more llable to burst, or might wealien it so 
that it would be more llable to receive other injuries, and more llable to burst 
in the future. In the absence of évidence that it is usual or customary, or 
regarded by prudent railroad men as essential, that this hose should be sub- 
jected in testing it to a much greater pressure, It would not be the exercise of 
such ordlnary care to subject It to such greater pressure." 

It is again argued by plaintifï's counsel that the court, in this 
portion of its charge, erects out of other companies' conduct a 
standard of care for this défendant. This objection, for reasons al- 
ready stated, is without merit. The référence to what other rail- 
roads did is found in immédiate context with the frequently re- 
peated and correct définition of ordinary care. In the charge com- 
plained of the court calls attention to the évidence showing what 
différent railroads did with respect to the appHcation of pressure as 
a test. The évidence discloses, without contradiction, that no rail- 
roads applied what is called the réservoir pressure in advance of 
making use of the air brake hose. Witnesses of much expérience 
in railroad business testified that they never heard of any company 
contriving a locomotive so as to make a test of air brake hose by 
giving it any more than the pressure which is usually applied in 
the use of a hose, and that they knew of no railroad company which 
used any greater pressure than the train, line pressure for the pur- 
pose of inspecting the air brake hose. The évidence is ail one way 
that railroads generally subjected their air brake hose only to the 
test of outward inspection, looking for escaping air and bruises. 
It is in the light of uncontradicted testimony such as this that the 
court told the jury that, under the évidence, the défendant cannot 
be held négligent because of its failure to apply to the hose a test 
of air pressure greatly in excess of that to which it was ordinarily 
subjected in its use. The reasons given by the learned trial judge 
why it might not be the exercise of reasonable care to use such greater 
pressure in making a test are probably sound, but whether so or 
not they do not affect the gênerai rule stated by the court as appli- 
cable to the case iinder the testimony. The portion of the charge 
now under considération is only a différent way of expressing the 
principle declared in the first instruction complained of by plaintiff's 
counsel, wherein the court told the jury that: 

"For the discovery of defects in the air brake hose the défendant was not 
required to adopt or apply any extraordinary inspection or tests which are 
not approved, practioal and customary, but it fulfllled its duty if it adopted 
such tests and Inspection as are ordinarily adopted and applied and regarded 
as sufflcient by prudently conducted railway companies in lilie clrcumstances." 

As already observed, this last quoted instruction has received the 
approval of the Suprême Court of the United States, and we fail to 
find anything in the portion of the charge excepted to now under 
considération, which is inconsistent with the one so approved. This 
court had occasion in the case of Northern Pac. R. Co. v. Blake, 63 
Fed. 45, 11 C. C. A. 93, to speak on the subject involved in our 
présent inquiry. It there says : 
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"The generally accepted doctrine is that a railway Company Is not bound to 
use upon ail of the cars in its possession tlie safest possible couplin'j: appli- 
ances, or appliances of the latest and most improved pattem. It is at liberty 
to use such coupling appliances as are in use at the time by other well man- 
aged roads, and such as are regarded by compétent railroad men as ordinarily 
safe and fit to be used." 

This court approved that doctrine in the case of Chicago, R. I. & 
P. Ry. Co. V. lyinney, 59 Fed. 45, 7 C. C. A. 656, wherein it approved 
of a charge given by the trial judge in the following language: 

"A railroad company is not bound to see that the coupling appliances In use 
upon ail of its own cars, or the cars in its possession received from other 
roads, are the safest possible appliances, or of the latest and most improved 
pattem. It may use such coupling appliances as are in use at the time by 
other railroads, and such as are regarded by prudent railroad men as or- 
dinarily safe and fit to be used, even though such appliances are not of the 
latest and most improved pattem." 

This same thought is also expressed by the Suprême Court of the 
United States in Texas Pacific Railway Co. v. Barrett, supra, 
wherein it is said that a railroad company "is not bound to insure 
the absolute safety thereof [meaning machinery and appliances], nor 
to supply the best and safest and newest of such mechanical appli- 
ances, but is bound to use ail reasonable care and prudence in provid- 
ing machinery reasonably safe and suitable for use and in keeping 
the same in repair." 

Certain features of this case are made the basis of an earnest ar- 
gument by counsel for the plaintiff. Attention is called to some of 
the facts disclosed by the record as follows : That the only test of the 
air brake hose applied by défendant and other railroad companies 
besides the ordinary train pressure of 70 pounds was the external 
inspection, which disclosed only whether air leaked through the hose 
or its joints or whether there were any visible bruises or defects in 
the hose; that such external inspection would not disclose the defects 
in the inner stratum of the hose ; that the gênerai practice of ail 
railroad companies was to use such hose until it burst; and that de- 
fendant conformed to such gênerai practice in the case now under 
considération. From thèse facts an ingénions argument is constructed 
to the effect that no sufficient pressure test was made in this case, 
and that défendant was, therefore, liable for damages sustained by 
plaintiflf's intestate. This argument involves the necessity referr,ed 
to by the learned trial judge of requiring a railroad to subject its 
hose to a pressure, by way of preliminary test, above the 70 pounds 
to the square inch required in daily use, which might weaken or strain 
it and thus render it less able to endure the pressure of ordinary use. 
Moreover, this argument ignores other évidence found in the record, 
like this : 

"I know of no way by whieh the frallty of that hose could be discovered, 
except by such pressure as would burst it. * • * There are no means of 
Inspecting our air brake hose so as to ascertain whether it will burst under 
ordinary pressure," etc. 

Assuming that this évidence is correct, or at least that it tends to show 
the truth, which, for the présent purpose, must be assumed, it follows 
that the logical séquence of applying the test of extraordinary près- 
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sure urged hy plaîntiff's counsel is that railroads must, in ail cases, 
before coupling up their cars with the air brake hose, subject it to 
a destructive pressure, that is, one wliich, according to some of the 
«vidence, would cause it to burst. This of course is not sound. It 
suggests an impracticable and ruinous test. The whole argument 
discloses the inhérent difficulty involved in a departure from well-es- 
tablished rules in the trial of actions at law. 

The case of Randolph v. New York Central & H. R. R. Co., decided 
by the Court of Errors and Appeals of New Jersey, and reported in 
55 Atl. S40, is a case similar in its main facts to that now before us. 
In that case is was urged that some magnlfying glass, water arrange- 
ment, or extraordinary pressure over and above the ordinary train 
pressure of 70 pounds should be resorted to as a preliminary test, 
The court in dealing with the subject says : 

"The duty of the employer Is to exercise reasonable care and skill in mail- 
ing inspections and tests at proper intervais. * * * We think this duty 
is satistied if the master exercises the sanie care that is ordinarily exercised 
in the same matter and that one enajaged in practieal opérations is not bound 
to malje either the inspections or the tests which may be possible in a lab- 
oratory or upon a small scale and outside of tiïe practical conduct of affairs. 
The évidence leads us to the conclusion that the ordinary and reasonable in- 
spection * * • did not require that the hose be subjected to the extraor- 
dinary pressure suggested. • • • guch a test seems to us too !-'tringent 
to «xpect in actual practice. * » ♦ Tids hose was subjected to the high- 
est, Tessure expected to be applied to it in ordinary use and no better prac- 
tiCiV test is suggested than the actual application of the train pressure to the 
hose. It would be manîfestly impracticable on each occasion to subject the 
hose to the test suggested." 

We cannot perceive how the trial court could hâve instructed the 
jury very differently than it did, without having told them to find 
for the plaintiff, Such an instruction, under the undisputed facts 
of this case, would hâve been erroneous. The court not only laid 
down, but frequently referred, in its charge, to the gênerai rule of 
care applicable to the case. It explained to the jury the proper bear- 
ing of the évidence relating to the customary way of testing hose 
by other railroad companies, and in every way, so far as we can per- 
ceive, kept well within established rules. Under thèse gênerai in- 
structions the jury was bound to consider ail the évidence and to dé- 
termine therefrom whether the external test applied by défendant and 
other railroad companies, evidenced the requisite ordinary care, or 
whether under defendant's obligation to use ordinary care it was 
its duty to hâve subjected its hose to some extraordinary pressure 
above that required in daily use. 

We think the charge as a whole fairly presented thèse controUing 
issues to the jury and that the portions excepted to, when considered 
with the balance of the charge, are free from error. The judgment 
is accordingly afErmed. 
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CITÏ OF MANKATO v. BARBER ASPHALT PAVING CO. 

(Circuit Court of Appeals, Bightft Circuit. Deceniber 4, 1905.) 

No. 2.196. 

1. Weit of Eeeor—Review— Action Tbied to Coukt. 

Where a jury is waived by stipulation in a circuit court pursuant to 
Rev. St. §§ 649, 700 [U. S. Comp. St. 1901, pp. 525, 570], and no spécial 
finding of facts is made, the only questions reviewable by tbe Circuit 
Court of Appeals are whether the judgment is supported by the plead- 
Ings, whether there is any substantial évidence to support it, and whether 
error was committed in the admission or exclusion of évidence. 

2. Municipal Corporations— Action Against— Conditions Précèdent. 

Gen. St. Minn. 1804, § 687, which provides that, before any account, 
daim, or demand against any town or county for any property or ser- 
vices shall be audited or allowed, it shall be reduced to writing in items, 
verifîed, etc., which under the décisions of the Suprême Court of the state 
créâtes a condition précèdent to any action on any sucli claim or demand, 
contemplâtes such claims only as can be itemized, and it has no applica- 
tion to a claim for damages for failure to perform a statutory duty as 
by the refusai of the couneil of a city to levy a spécial tax to pay for 
Street improvements for which it contracted. 

3. Same — Contkact for Street Impeovement — Leoaijty. 

A temporary injunction restraiuiiig a city from entering into any con- 
tract for the improvement of a street, whereby any pecuniary liability 
wlil be incurred by or in behaif of said city for any of said improvement 
which will necessitate the payment or expenditure of any of the current 
funds of said city whatever, save and except such as can be lawfully 
raised by spécial assessnients made on property benefited other than prop- 
erty belonging to the city, did not render invalid a contract for the im- 
provement which imposed no liability for its cost upon the city, but ex- 
pressly provided that it should be paid for out of money lawfully raised. 
by spécial assessment on property other than that owned by the city. 

4. Courts— P^ederal Courts— iroLLOwiNG State Décisions. 

A décision of the highest court of a state, holding a contract made by a 
city void upon the facts shown, and not upon a construction of the local 
statutes, is not conclusive upon a fédéral court, nor in any event where 
the rights of the plaintiff in the fédéral court under the contract were 
flxed prier to such décision to which it was not a party. 

[Ed. Note.— For cases in point, see vol. 13, Cent. Dlg. Courts, §§ 950, 
962. 

State laws as ruies of décision in fédéral courts, see notes to Wilson 
V. PeiTln, 11 C. C. A. 71 ; Hill v. Hite, 20 C. C. A. 553.] 

5. Judgment— Persons Concluded. 

Where a contractor with a city was not a party to a suit brought 
against the city to bave such contract adjudged void, it is not bound 
by the judgment therein because it had knowledge of the suit, nor be- 
cause It agreed to, and did, pay the fee of an attorney selected and em- 
ployed by the city to assist in the défense. 

[Ed. Note.— For cases in point, see vol. 30, Cent. Dig. Judgment, §§ 

8. Same — Two Actions Pendinq — State and Fédéral Courts. 

The pendency in a state court of an action between the same parties 
Involving the same issues is not ground for abaten'ent of a subséquent 
action brought hv the défendant therein in a fédéral court, where no 
conflict arises between the courts o\-er the eustody or dominion of spécifie 
property; nor is the défendant therein concluded by a judgment against 
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him rendered after he has recovered a judgment In Ms favor In the féd- 
éral court 

[Ed. Note. — Pendency of action In fédéral or state court ground for 
abatement of action in tlne otlier, see note to Bunl£er Hill & Suliivan 
IVr. & C. Co. V. Slioshone M. Co., 47 C. C. A. 205.] 

7. Municipal Coepoeations — Contracts for Impbovements — Validity. 

Tlie décisions of the Suprême Court of Minnesota that a city of that 
State, required by its charter to let contracts for public improvements 
to the lowest responsible bidder in accordance with plans and spécifications 
previously on file, has no power to enter into a contract with a bidder 
containing substantial provisions bénéficiai to him not included in or 
contemplated by the terms and spécifications upon which the bids were 
Invited, do not render Invalid a contract because of departures from the 
spécifications in matters not substantial, or where the departure is not for 
the beneflt of the contractor. 

8. Samb— Contracts fob Impbovements— Variations fbom Spécifications. 

A reasonable degree of latitude essential to an intelligent and practl- 
cal administration of public affalrs is allowed in matters of détail, In- 
volved in the exécution of powers clearly conferred by fundamental law. 

9. S AME— Limitation of Indebtednbss— Contracts Ceeatins a Debt. 

A contract by a city for a street improvement, which binds the city 
only to levy and collect a spécial assessment on abutting property to pay 
the cost, as required by statute, does not croate an indebtedness against 
the city, withln the meaning of a statute fixing the Umit of its permissible 
Indebtedness ; nor is an action to recover a judgment against the city 
for the amount of the contract price because of its refusai to levy and 
collect sueh spécial assessment one founded on a debt, but it is one sound- 
ing In. tort, the liability of the city arising out of its refusai to perform 
a statutory duty. 

[Ed. Note. — Constitutional and statutory limitations of municipal in- 
debtedness, see note to City of Helena v. Mills, 36 0. C. A. &] 

In Error to the Circuit Court of the United States for the District 
of Minnesota; 

On February 21, ]902, the common couneil of the city of Manlsato, Minn., 
plalntifC In êfror, adopted a report of its commlttee on streets to the efEect 
that public necessity required that Broa:d street, from Lincoln to Plne streets, 
should be paved with asphaltum, 30 feet in width, and that the street should 
be Ctherwlse improved by curbing and guttering; and, pursuant to the re- 
quirement of the charter of the city, referred the matter to the board of public 
worlis. On March 7, 1902, the board reported back to the cbuneil that the 
proposed improvement was proper and advisable, and accompanied its report 
with a profile and spécifications of the work. The couneil, on March 7th, 
adopted the report of the board, and by resolution directed the board to ad- 
vertise for bids according to law. This was doue. Bids were required to be 
made for doingthe work "according to plans, profiles and spécifications on 
file in the ofiice of the clerk of the board." On April 2d, the date specified 
in the advertisement for the submission of bids, the board met and opened 
the bids, but pwing to a temporary restraining order next referred to, took no 
further action. On April Ist, one Diamond, a taxpayer, and owner of prop- 
erty along Broad street, instituted an action in a state court of compétent 
jurisdiction against the city, its aldermen and the board of public works, in 
which, on April 17th, a restraining order was made as foilows : From "enter- 
ing into any conttact for the boulevarding, curbing, guttering or paving Broad 
street, in the city of Mankato, or issuing the orders, bonds, certlficates of in- 
debtedness, or other obligations of said city, whereby any pecuniary liability 
will be incurred by, for, or In behalf of said city of Mankato, for any of said 
improvement which will necessitate the payment or expenditure during the 
fiscal year A. D. 1902, or any of the following fiscal years, of any of the cur- 
rent funds of said city whatever, save and except such as can be lawfully 
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raised by spécial assessments made upon real estate and property beneflted 
by said improvements other than real estate and property belonging to said 
City of Mankato." This restraining order was duly served on ail tbe défendants 
in that case, on or prier to ApriJ 23d. The Barber Asphalt Paving Company, 
the défendant In error, was net a party to that action. This company was the 
lowest bidder for the work contemplated, and on April 23d a formai contract 
was entered into between it and the oity for doing the work in accordance wlth 
the terms of the bid and the requirements of the plans, profiles, and spécifica- 
tions whleh were attached to and made part of the contract. The spécifications 
upon which blds were solicited and received from ail bidders (incluamg the 
Barber Company) contained the following iwovision: "Bayments for said 
improvement shall be made not earlier than one hundred and twenty days 
(120) after the completion and acceptance by the board of public works of 
said work, ont of moneys received from the assessment duly made for said 
improvement In accordance with the charter of said city, or such other 
moneys as may be set aside by the eommon eouncil of said city for the pay- 
ment of same, and if at the expiration of the said one hundred and twenty 
days after the acceptance of said contract there is not sufiicient money in the 
treasury of said city applicable to the payment of said contract, certiflcates 
of indebtedness bearing interest at the rate of six per cent, per annura may be 
issued In payment of any sum due said contractor in accordance with the pro- 
visions of section 28 of subchapter 6, of chapter 47, p. 429, Spécial Laws 
of 3891 of the State of Minnesota." By reason of the restrainiiig ordtr in the 
Diamond Case the foregoing provision for making payment for the work, by 
resolution of the board, accepted by the Barber Company, was stricken from 
tho spécifications, and in lieu thereof the following was inserted in the formai 
contract, to wit: "Payments to be made after the completion of the said 
work and acceptance by the board of public works ont of money lawfuUy 
raised by spécial assessment upon real estate and property benefited by said 
improvement other than real estate and property belonging to said city of 
Mankato." 

The spécifications contained the following provision: "The entire work 
shall be finished by Aug. Ist, 1902. Time being an essential condition of the 
contract, the contractor shall be charged twenty dollars ($20) per day after 
the expiration of the contract time, and ail expenses of engineering and 
inspection until the work Is accepted by the engineer, and the amount will be 
deducted from the final estimate," 

The formai contract on this subject contained the following provision: "It 
is understood and agreed that ïime is of the essence of this contract, and 
that the whole of said pavement, curbing, guttering, boulevarding, and other 
improvements shall be finished and completed to the acceptance and satis- 
faction of the board of publie works of said city of Mankato on or before 
August 1, 1902, and that for each and every day the work hereln contemplated 
shall remain incomplète and unfinished according to the terms and conditions 
liereof after the time above mentioned, the said party of the first part hereto 
shall and will pay to the said party of the second part hereto the sum of 
twenty dollars per day as the fixed and liquidated damages suffered and sus- 
tained by said party of the second part hereto by reason of and on account of 
such failure and delay * * * provided such failure or delay is not through 
unavoidable causes ; the work at ail times to be under the supervision of the 
city engineer of the party of the second part hereto." 

The spécifications contained the following provision: "The contractor will 
be required to keep the same in good and sufficient repair for a period of ten 
yaars from date of acceptance of the board of publie works. * * * If dur- 
ing that period it Is found that the pavement is détective from over-burning or 
Improper mixing of material or any other cause, or that the work bas been 
donc In an unskillful manner, the contractor shall, at bis own cost and ex- 
pense, upon an order of the board of public works, or other proper authority, 
entlrely remove any détective portion of the pavement, and replace the same 
to the satisfaction of the said board of public works. or other proper author- 
ity." The formai contract embodied this same provision with the addition of 
the Word "preventable" immediately preceding the word "cause," so that 
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the clause of the contract read as foHows : "If during that perlod It is found 
that the pavement Is defective from over-buming or improper mixing of 
material, or any other preventable cause, « • * the contracter shall," etc. 

On April 23d the contract, as made by the board of public works and the 
Barber Company, was unanimously approved by the city council. The Bnrber 
Company began its work under the contract in May, and satisfaetorily com- 
pleted it on August 1, 1902, as required. Diamond, on May 23d, flled a snp- 
plemeutal bill in which he alleged the making of the contract between the 
city and the. Barber Company, certain faets concerning the indebtedness of 
the city, the variations made in the formai contract from the terms of the 
spécifications, and prayed that the contract be declared void. The Barber 
Company was never made a party to thls suit, but its counsel conferred with 
counsel for the city, were présent in court at the trial and by permission of 
counsel for the city, were, on one occasion, heard by the court in argument, 
and fully uuderstood the purpose and object of the suit. The Diamond Case 
was tried in June, 1902, and on July 16th the state trial court decided the 
issues in favor of Diamond. An appeal was duly prosecuted to the state Su- 
prême Court, where, on February 27, 1903, the decree of the trial court was 
affirmed. 93 N. W. 911, 61 L. R. A. 448. On May 9, 1902, Lester Patterson, 
owner of property abutting Broad street between Warren and Lincoln streets, 
Instituted suit in the state court against the Barber Company, the sole purpose 
and ob.iect of which was to restrain it from performing its contract for three 
squares on that portion of Broad street lying between Warren and Lincoln 
streets. A temporary restraining order conforming to the prayer of the bill 
was granted by the court. Xo charges were made in the bill assailing the 
contract as a whole, but only in so far as It contemplated the Improvement be- 
tween Warren and Lincoln streets. While this temporary restraining order 
was in force, Patterson, on June 30, 1902, filed bis supplemental bill, making 
the city a party défendant and enlarging the scope of bis action so as to 
assail the legality of the contract in toto. He chargea, substantially, ail the 
facts found to bave been eharged in the Diamond Case and prayed a final 
decree declaring the contract null and void. The city flled its answer to tue 
supplemental bill in due time, justifying the making of the contract. Not till 
April, 1904, did the Barber Company file Its answer to the supplemental bill. 
It pleaded the facts substantially as found in the complaiut in the case now 
before us, and further averred that on and prier to August 1, 1902, it had pcr- 
formed ail the work as contemplated by the contract of April 23, and that 
in January, 1904, It had commenced this action in the court below to recover 
from the city. After an unsuccessful demurrer to the replication filed to this 
answer and on March 3, 1905, the Patterson Case was broaght to trial on the 
merits, resulting in a judgment March 17, 190.5, declaring the contract Invalid 
and enjoining the défendants from performing it. Au appeal followed to the 
Suprême Court of the state, where, on September 22, 1905, 104 N. W. 5G0, 
after this case was argued and submitted to us, the judgment was affirmed. 
The city declined to levy assessments to create a fund for paying for the work 
done by plaintifC and nothing has ever been paid therefor. 

This suit is an action at law, instituted in January, 1904. The complaint 
.sets ont the facts already detailed concerning the speciflcatlons, bids, con- 
tract, performance of the work, refusai of the city to levy assessments, and 
prays judgment for damages in the sum of $40,005.96. The défenses are in 
substance: (1) That plaintifC did not présent the claim sued on to the cr>m- 
mon council or other municipal body for audit or allowance before instituting 
thls suit. (2) That the contract between the city and the Barber Company 
was in violation of the injunctive order in the Diamond Case, and for that 
reason null and void. (3) That the conclusion reached by the Suprême Court 
of Minnesota in the Diamond Case is binding upon this court in this case. 
(4) That prior to the commencement of this suit Lester Patterson and others 
instituted a suit in the state court against the Barber Company and the city, 
setting forth In their complaint the facts concerning the making and exécution 
of the contract in question, for the purpose of having the same declared null 
and void, and that it was so declared. (5) That the variations in the formai 
contract from the exact terms of the spécifications on which blds were solicited 
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avoided the contract. The answer, settlng ont thèse variations, chargés that 
they were substantially and greatly to the advantage and benefit ol; plaintiff 
and to the disadvantage of défendant city. (6) That the spécifications arW- 
trarily limited bids to Trinidad Asphalt, obtained from Pitch Lalie, in the 
Island of Trinidad or Bermudez Asphalt. (7) That the Barber Company fur- 
nished some material and did some worlj outside of the SO feet in width pro- 
vided for in the contract without any authority, for wli'ch it should not re- 
ceive compensation. The reply flled by the Barber Company puts in issue 
ail the material disputable allégations of the answer. There is no claim that 
the variations from the spécifications made in the formai contract were de- 
signed by the parties for any fraudulent purpose or that therc was any fraud- 
tilent collusion between the city and the Barber Company. Good faith is 
f ully conceded. On thèse issues the case came on for trial in the court below ; 
a jury was waived by the parties and the court, on October 25, 1904, ren- 
dered a gênerai judgmenf in favor of the plaintiff for $43,128.31. There was 
no spécial finding of facts. It is to reverse this judgment that the case is be- 
fore us on writ of error. 

A. E. Clark and C. N. Andrews (C. O. Dailey, on the brief), for 
plaintiff in error. 

Jared How (A. R. Pfau, A. R. Pfau, Jr., and Cari Taylor, on the 
brief), for défendant in error. 

Before VAN DEVASTER, HOOK, and ADAMS, Circuit Judge.q. 

ADAMS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

A jury having been waived and no spécial finding of facts re- 
quested or made, there is notliing to review except the questions: 
Whether the judgment as rendered is supported by the pleadings? 
Whether there is any substantial évidence to support it? And whether 
error was committed in the admission or exclusion of évidence? 
Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481, 37 L. Ed. 373 ; Beut- 
tell V. Magone, 157 U. S. 154, 15 Sup. Ct. 506, 39 L. Ed. 654; Phénix 
Ins. Co. V. Kerr, 64 C. C. A. 251, 129 Fed. 723, 66 L. R. A. 569; 
York V. Washburn, 64 C. C. A. 132, 129 Fed. 564. Most of the im- 
portant facts relied on by défendant city to defeat recovery appear 
in the pleadings. For this reason we are fortunately able to consider 
their merits unembarrassed by the rule just stated. 

Does the complaint fail to state a cause of action in this: that it 
fails to show that plaintiff, prior to the institution of the suit, présent- 
ée to the commou council of the city or some other municipal officer 
or body, its claim on which this action was based, for audit and al- 
lowance ? 

Section 687 of the General Statutes of Minnesota of 1894 enacts 
as follows : 

"Before any account, claim or demand against any town or county of this 
State for any property or services for which such town or county shall be liable 
shall be audited or allowed by the board of otticers authorized by law to 
audit and allow the same, the person in whose favor such account, claim or 
demand shall be, or his agent, shall reduce the same to writing in items, and 
shall verify the same to the effect that such account, claim or demand is 
just and true ; that the money therein charged was aotually paid for the pur- 
poses therein stated; that the property therein charged was actually delivered 
or used for the purposes therein stated, and was of the value thei-ein charged, 
and that the services therein charged were actually rendered and of the value 
therein charged." 
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It îs contended that the charter of the city constîtutes the common 
council as the "board of officers" which, within the meaning of section 
687, is authorized to audit and allow daims. This contention finds 
support in section 29, c. 47, subd. 6, of the charter of the city (L,aws 
Minn. 1891, p. 439), which is as follows: 

"When the whole work [referring to public Improvements] has been com- 
pleted by such contractor or eontractors to the satisfaction of the board of 
public Works, the amount or balance due him or them shall be audlted or al- 
lô wed by the common council of said city and shall be payable out of the 
money applicable to the payment of such work." 

By the provisions of section 4, c. 3, of the charter, the council is 
required to bring to its assistance in the allowance of claims, the ser- 
vices of the recorder. 

The Suprême Court of Minnesota, in construing section 687, has held 
that in ail cases coming within its purview, the présentation of such a 
claim "to the officers who are vested with the power and authority 
to audit, adjust and allow the same" is a condition précèdent to the 
right to maintain an action thereon. Bank v. Middletown, 67 Minn. 1, 
69 N. W. 471; Board of County Commissioners v. Clapp, 83 Minn. 
513, 86 N. W. 775. The controlling question, therefore, is whether 
the claim sued on in this case falls within the contemplation of the 
statute. Without expressing any opinion on the question debated at 
the bar, whether the language of the section "before any claim or de- 
mand against any town or county" is sufficiently comprehensive to 
include claims against cities, we assume from the reasoning of the 
Suprême Court in Odegaard v. City of Albert Lea, 33 Minn. 351, 23 
N. W. 526, it to be so, and proceed to a considération of the true 
meaning of the statute and the character of the plaintifï's claim sued on. 
This statute first refers to "property or services" as alone forming 
the basis of the account, claim or demand, but the latter part of the 
section, by necessary implication, seems to provide that such prop- 
erty or services must consist either of money expended, property de- 
livered or services rendered for the municipality, which may, in the 
usual and ordinary course be the subject of itemization. It obviously 
refers to "money, property or services" for which the city in the 
usual course of its administrative opérations becomes indebted and 
for the payment of which it lawfully may and does assume a direct 
contractual liability. It does not comprehend claims for damages 
occasioned by the city for failure to perform its duty, like claims 
for négligence in failing to maintain proper or safe streets or in fail- 
ing to abate nuisances when required. Such claims, in our opinion, 
cannot be the subject of itemization or treatment under section 687. 

The présent action, we think, does not sound in contract, but 
rather in tort. It is brought, not for the value of the property fur- 
nished or services rendered by the plaintiff to the city, but for failure 
of the city to perform its statutory duty to levy assessments. The 
complaint counts on a breach of that duty. There is no averment 
that défendant ever promised to pay the plaintiff for the work done 
and materials furnished by it. It could not lawfully do so and did 
not undertake to do so. The contract imposed no obligation upon 
the city to pay for the work done or for the materials furnished, ex- 
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cept "out of money lawfully raised by spécial assessment made upon 
real estate and property benefited by said improvements other than 
real estate and property belonging to said city of Mankato," and the 
charter imposed the duty of making such assessment upon the officers 
of the city. Further considération of this question with citation of 
authorities will be. found later when we consider the question whether 
the contract of April 33d is void because it créâtes an indebtedness 
in excess of the statutory limit. 

The fact that the measure of damages is the value of work and 
labor donc and materials furnished does not détermine the character 
of the action. Hitchcock v. Galveston, 96 U. S. 341, 24 L. Ed. 659. 
For another reason also, there was no légal necessity for the pre- 
liminary submission of plaintiiï's claim to the auditing board. The 
provisions of section 687 were "made in furtherance of a public policy 
to prevent needless litigation and to save unnecessary expenses and 
costs by aflfording an opportunity to amicably adjust ail claims against 
municipal corporations before a suit is brought." Bank v. Middle- 
town, supra; Guthrie v. Oison, 44 Minn. 404, 46 N. W. 853. Prior 
to the institution of this suit, on July 16, 1902, the city and its officers 
had been perpetually enjoined from performing the contract of April 
23d in whole or in part. The formai présentation of the claim would 
therefore not hâve served any of the purposes intended by the law 
making provision for it. The city could not hâve paid the demand 
and thus bave saved trouble or expense. The présentation of the 
claim, in thèse circumstances, would hâve been an idle and useless act, 
and therefore was unnecessary. 

Do the interlocutory and final decrees rendered by the state court 
in the Diamond Case defeat plaintiiï's right of recovery in this case? 
It is sufficient to consider this subject in the three gênerai aspects 
argued at the bar. First: Was the contract of April 23d executed 
in violation of the temporary restraining order in the Diamond Case? 
Second : Is the final judgment in the Diamond Case decreeing the in- 
validity of the contract of April 23d controlling upon this court? 
Third : Is the Barber Company by its knowledge of the pendency of 
the Diamond Case and its participation in the proceedings estopped 
by the final judgment in that case ? 

If the contract was made in défiance of the temporary injunction 
it was void and conferred no rights upon either party executing it 
with knowledge of the order. Union Trust Co. v. Southern Nav. 
Co., 130 U. S. 565, 9 Sup. Ct. 606, 32 L. Ed. 1043. It is conceded 
that défendant, though not a party to that suit, had full knowledge 
of the scope of the injunctive order prior to making the contract on 
April 23d. The bill set forth generally ail the grounds of complaint 
now urged against the validity of the executed contract and prayed 
for a temporary order restraining the city from entering into any 
contract for making the improvement in question whereby the city 
should be required to pay any money therefor or whereby the city 
should be required to issue any certificates of indebtedness in pàyment 
thereof. The order as made followed the prayer. It enjoined the 
city and its officers "from entering into any contract for the boulevard- 
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ing, curbing, guttering or paving Broad street, in the city of Mankato, 
or issuing the orders, bonds, certificates of indebtednèss or other obli- 
gations of said city whereby any pecuniary liability will be incurred by 
or in behalf of said city of Mankato for any of said improvement which 
will necessitate the payment or expenditure during the fiscal year 1902, 
or any of the following fiscal years, of any of the current funds of 
said city whatever, save and except such as can be lawfully raised 
by spécial assessments made upon real estate and prôperty benefited 
by said improvements other than real estate and prôperty belonging 
to said city of Mankato." This order seems to hâve been carefully 
drawn, not for the purpose of restraining the exécution of any con- 
tract for the improvement of the street in question, but only to restrain 
the exécution of such contract as would impose a liability upon the 
city for the payment of its cost. The court, by necessary implication 
found in the saving and excepting clause of the order, studiously re- 
frained from interfering with the city's right to so contract for the 
improvement in question as to subject the prôperty benefited to spécial 
assessment for its payment. In fact, we think the order was a tacit 
acknowledgment of the right of the city to make any contract it 
desired, provided only, that provision for payment should be by spécial 
assessment agaiiist prôperty benefited by the improvement other than 
the prôperty of the city. The contract as made did not violate this 
order. It imposed no pecuniary liability upon the city directly or in- 
directly. It was obviously made in the light of the order, and with 
the commendable intent and. purpose of complying with it. Ail the 
provisions of the spécifications relating to the issue of certificates of 
indebtednèss by the city were, by mutual agreement of the parties, 
stricken out, leaving on the subject of payment, the following clause 
only: 

"The payment for said work to be made after the conipletion of the saine 
and acceptance by the board of public worlcs of said city out of money law- 
fully raised by spécial assessment upon real estate and prôperty benefited by 
said Improvement other than real estate belonging to said city of Manliato." 

Is the judgment of the Suprême Court of Minnesota in the Diamond 
Case, holding the contract of April 23d invalid, controlling upon this 
court ? 

In so far as it construes a local law, the charter of the city of Man- 
kato, under certain condition of facts, it is. This is settled by abun- 
dant authority, but in so far as it expresses the opinion of the state 
court on gênerai principles of the law of contracts, or on the evi- 
dential value of facts, itclearly is not. As to such questions it is not 
only the privilège but the duty of this court which it owes to suitors 
entitled to invoke its jurisdiction, to exercise its independent judgment. 
Turning now to the opinion in that case, Diamond v. City of Mankato,. 
89 Minn. 48, 93 N. W. 911, 61 L. R. A. 448, we find very little said 
by way of interpreting the charter of the city. In fact, no new prin- 
ciple is enunciated. The court announced the generally accepted rule 
in which we fully concur, as follows: 

"The law is well settled that where, as in this cnse, municipal authorities 
can only let a contract for public worli to the lowest responsible bidder, the 
proposais and spécifications therefor must be so framed as to permit free and 
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full compétition. Nor can tliey enter into a contract with the best bidder 
contaiuing substantial provisions bénéficiai to him, not included in or con- 
templated in tlie terms and spécifications upon wliich bids were invited. Tbe 
contract must be the contract ofi'ered to the lowest responsible bidder by ad- 
vertisenient." 

The court then proceeds to a considération of the évidence and 
reaches the conclusion that in making the contract in question, the 
spécifications were departed from in material respects. Such was 
the finding of the trial court, and the Suprême Court of the state 
concludes its opinion as follows : 

"Upon the whole évidence, we are of tlie opinion that the finding in ques- 
tion is fairly sustained by the évidence and we accordingly hoid tUat the con- 
tract was void." 

So it appears that the Suprefne Court of the state was not con- 
cerned in the construction of a local statute but rather disposed of 
the case upon the évidence. Such a décision is not of controlling 
authority upon the fédéral courts. The plaintiff in the case was not 
a party to that action. It, a citizen of the state of West Virginia, 
availed itself of the right conferred upon it by law to submit its con- 
troversy to the fédéral court. We cannot shrink from the responsi- 
bility imposed upon us by blindly following the vievvs entertained by 
any other court concerning the evidential value of some of the facts 
involved in the présent case. 

Another sutificient reason for holding that the Diamond Case, even 
if it were a construction of local law, is not of controlling authority 
in this case is found in the proof, which shows that ail the facts whicli 
détermine plaintiff's right existed prior to the décision of the Diamond 
Case. Plaintifï entered into the contract in question on April 23, 1902, 
began work under it in May, 1902, and finished the work August 1, 
1902. The Diamond Case was decided February 27, 1903. In such 
circumstances the fédéral courts do not hold themselves bound by 
the décision of state courts even in the construction of local statutes 
Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 334, 76 Fed. 
296; Speer v. Board of County Commissioners, 32 C. C. A. 101, 88 
Fed. 749, and cases cited ; Burgess v. Seligman, 107 U. S. 20, 2 Sup. 
Ct. 10, 27 L. Ed. 3.59; Pleasant Township v. Mtm Life Ins. Co., 
138 U. S. 67, 11 Sup. Ct. 215, 34 L. Ed. 864. 

While a commanding sensé of our duty to the parties in this case 
requires us to make an independent investigation into the facts, we 
take pleasure in saying that the high character and attainments of 
the Suprême Court of Minnesota well entitles its conclusion of fact 
or law to our most serions and respectful considération. This we 
hâve conscientiously given in our délibérations over this case as will 
more at length appear when we reach a considération of the merits. 

Is the plaintifï estopped by the judgment in the Diamond Case from 
asserting the validity of the contract in question? 

At the outset of the considération of this question we must bear 
in mind that the Barber Company was neither a party nor in privity 
with any party to the Diamond Case. Certainly no recovery was 
sought against the city, for which, by reason of contract obligation, 
the Barber Company stood as indemnitor. While the évidence shows 
142 F.— 22 
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that some considération was given to the question of bringing in the 
Barber Company as a party in the Diamond Case, it falls far short 
of such a notice and such full opportunity to défend as would sub- 
ject the Barber Company to liability over, or estop it by the final judg- 
ment, even if it was liable over. Washington Gas Co. v. District 
of Columbia, 161 U. S. 316, 16 Sup. Ct. 564, 40 L. Ed. 712; Oceanic 
Steam Nav. Co. v. Campania Transatlantica Espanola, 144 N. Y. 663, 
666, 39 N. E. 360; Eaton v. Lymaji, 26 Wis. 61; Strong v. Phœnix 
Ins. Co., 62 Mo. 289, 21 Am. Rep. 417. The facts disclosed ^(y this 
record show that when the Diamond suit was first instituted some 
members of the city council sought information as to whether the 
Barber Company proposed to take part in the défense of the suit. 
On being informed that it did not, they said the city counsellor, Mr. 
Dailey, ought to hâve some help. Thereupon the représentative of the 
Company said if the city counsellor would sélect some attorney 
who would be thoroughly in accord with him, if the city could not stand 
the expense he would see that the man was paid. Pursuant to this 
suggestion Mr. Plymat was selected and assisted the city counsellor 
throughout the litigation. No représentative of the company had any- 
thing to do with his sélection or employment except paying for the 
services he rendered. There is no évidence that Mr. Plymat or any 
person other than the city counsellor was given or had any control 
over the litigation. One of the regularly employed attorneys for the 
Barber Company was in court during the progress of the trial, and on 
one occasion, disclaiming any appearance for any party, but stating to 
the court that he represented the Barber Company in matters which 
might involve a construction of the contract in question, asked leave 
to make a statement, which was granted. The foregoing is substan- 
tially ail the évidence from which the city would now draw the conclu- 
sion that the Barber Company is bound by the judgment in the Diamond 
Case. As against drawing any such conclusion the proof shows that 
during the progress of the trial of that case, a discussion arose in 
open court as to the advisability of staying the trial to take steps for 
bringing in the Barber Company, The trial court gave the city till 
an hour fixed to ascertain whether ît could do so. At that time the 
représentative of the city responded as follows: 

"I hâve not been able to flnd any one who claims to hâve authority to ap- 
pear for the Barber Asphalt Paving Company. Therefore I am unable to do 
anythmg." 

Not only so, but the attorney for Diamond testifies in this case as 
follows: That some time during the pendency of the Diamond suit 
before the trial began, "the quesion came up as to whether or not the 
plaintiff would make an application to the court to hâve the Barber As- 
phalt Paving Company interpleaded, ♦ ♦ » and it was decided 
by the attorneys for the plaintiff that, in view of the circumstances, 
they did not feel as though they were justified in having them inter- 
pleaded, and ,1 called on Messrs. Pfau & Pfau with référence to get- 
ting them to stipulate to come into the case and to hâve (their client) 
the Barber Asphalt Paving Company brought in as a party. We 
talked the matter over^several times and we thought it very likely 
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tliat the Barber Asphalt Paving Company would be willing to corne in 
upon stipulation." He testifies that Pfau & Pfau said: 

"They would take the matter up wlth the Company and let me know later, 
and at a later conversation * * * they informed me that they did net 
wish to stipulate themselves Snto the case." 

From this évidence it is obvions that neither Diamond nor the city 
understood while the case was progressing, that the Barber Company 
was a party by représentation or otherwise to that suit, but on the 
contrary both considered that it was not a party. The city desired 
to make it a party, but Diamond, who controlled the case, did not 
deem it wise to do so. To indulge the presumption now asked of us, 
that because the Barber Company agreed to pay for the services of 
some attorney whom the city counselor might sélect to assist him 
and did subsequently pay the same, it thereby became a party to the 
suit and is conclusively bound by the judgment rendered, would con- 
tradict the undoubted fact that the Barber Company was not, during 
the litigation, considered by either of the nominal parties to the suit 
as affected by it. But without the aid of contemporaneous construction 
placed upon it at the time by the parties, then and now interested, we 
hâve no difficulty in reaching the conclusion that there was no suffi- 
cient participation in that suit by the Barber Company to bind it by 
the judgment rendered. It took no control of the litigation. It had no 
right or opportunity to do so. The assistant whom the city counsel- 
or had selected took no orders or instructions from it. He worked 
under and subject to the city counselor. The Barber Company was 
interested to hâve no unfavorable précèdent established which would 
afïect its right of recovery for work done by it, but it was in no sensé 
a party to the case so as to be bound by the judgment rendered in it. 
The Suprême Court of the United States, in Stryker v. Goodnow, 
123 U. S. 537, 540, 8 Sup. Ct. 203, 31 L. Ed. 194, considered a similar 
case to this and expressed itself as foUows : 

"We hâve not overlooked the fact that a brief was filed at the hearin;; in 
this court, on behalf of the railroad company to support the clalm of Wol- 
cott that the title of that company was the best. Such a proceeding did not 
make the railroad company a party to the suit or bind it by the decree. Being 
interested in the question to be decided the company was anxious to secure 
a judgment that could not be used as a précèdent against its own claims in any 
litigation that might thereafter arise in respect to its own property. It Is not 
an uneommon thing in this court to allow briefs to be presented by or in be- 
half of persons who are not parties to the suit, but who are interested in the 
questions to be decided, and it has never been supposed that the judgment in 
such a case would estop the intervener, in a suit of his own which presented 
the same questions. It could be used as a précèdent but not as an estoppel in 
the second suit." 

In the case of Litchfield v. Goodnow's Administrator, 123 U. S. 
549, 550, 8 Sup. Ct. 210, 31 L. Ed. 199, the Suprême Court, in treating 
of a similar subject, says : 

"The défense of prior adjudication is disposed of by the fact that Mrs. 
Litchfleld was not a party to the suit in which the adjudication relied on 
was had. At the time of the commencement of the suit she was the owner 
of her lands, and they were described in the bill, but neither she nor any one 
who represented her title was named as a défendant. She interested herself 
in securing a favorable décision of the questions involved as far as they were 
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applicable to her own Interests, and paid part of the expenses; but there 
was nothing to bind her by the décision. • » * ghe was indirectly inter- 
ested in the resuit, but not directly. As the questions affecting her own title 
and her own liability for taxes were similar to those involved in the suit, 
the décision could be used as a judicial précèdent in a proceeding against her, 
but not as a judgment binding on her and conclusive as to her rlghts. Her 
rights were similar to, but not identical with, those of the persons who were 
aetually parties to the litigation." 

In the case of Schroeder v. Lahrman, 26 Minn. 87, 1 N. W. 801, the 
Supixme Court of that state considered the présent subject, and there 
says : 

"Tlie gênerai rule is that a judgment opérâtes as an estoppel only as between 
parties and their privies. There is a class of cases which hold that one not 
a party of record, but who is virtually the party in interest in the matter in 
controversy, and who, as between him and défendant, bas the right or is 
under obligation to défend the action, and who does, in fact, eonduct the dé- 
fense, is to be regarded as a party, for the purpose of giving efCect to the 
judgment as an estoppel. Thèse hâve generally been cases where the person 
conducting the défense, without being a nominal party, was a master whose 
servant was sued for an act done by his authority, and In which he was bound 
to indemnify him, or a creditor who was bound to indemnify a sherifE for au 
act done by his direction. * • * The person not a party to the record 
nor à privy, against or in favor of whom it is sought to use a judgment 
as an estoppel, must not only, in fact, take part in the controversy, but must 
<lo so openly and to the knowledge of the opposite party, and for the défense 
of his own interests." 

In the case of Patterson v. Barber Asphalt Paving Company (Minn.) 
101 N. W. 1064, the Suprême Court of Minnesota, having under con- 
sidération its own prior décision of the Diamond Case, anà speaking 
with direct référence to it, says: 

"Défendant asphalt ccmpany was not a party to that action and is not bound 
by the judgment therein." 

We hâve no doubt of the proposition that, however valuable the 
décision of the Diamond Case may be as a précèdent, it does not 
operate as an estoppel upon the plaintiff in this action, or in any 
manner bind it to tlîe conclusion there reached. 

Is the Patterson Case such a lis pendens as subjected plaintift' to 
the judgment which might ultimately be rendered in it? 

It was recently decided by this court in the case of Barber Asphalt 
Paving Co. v. Page Morris, United States District Judge, 133 Fed. 
945, 66 C. C. A. 55, 67 L. R. A. 761, that the pendency in a state court 
of Minnesota of a prior action between the same parties for the same 
cause, furnishes no ground for abatement or stay of proceedings in a 
subséquent action brought by the same plaintiff in a fédéral court, 
where no conflict arises between the courts over the custody or dominion 
of spécifie property. The following cases are there cited fully sus- 
taining its conclusion: Stanton v. Embrey, 93 U. S. 548, 654, 23 L,. 
Ed. 983 ; Standley v. Roberts, 8 C. C. A. 305, 59 Fed. 836, 844; Merritt 
V. Barge Co., 24 C. C. A. 630, 79 Fed. 228, 233 ; Ogden City v. Weaver, 
47 C. C. A. 485, 108 Fed. 564, 568; Green v. Underwood, 30 C. C. A. 
162, 86 Fed. 427, 429. 

In Merritt v. Barge Co., supra, Judge Thayer, in delivering the 
opinion of this court, makes use of the following language: 
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"In the case of Sharon v. Terry (C. C.) 36 Fed. 337, 359, 360, 1 L. R. A. 572, 
It was conceded by Mr. Justice Field that a plaintilï has a right to sue on the 
same cause of action in différent jurisdictions, where nothiug more tlian a 
Personal judgment against the défendant is demanded ; and, if such be tbe law, 
we can see no sufficient reason for denying the right of a défendant vvho haa 
been sued in one jurisdiction for the recovery of a personal judgment against 
him, to bring an action against the plaintiff in anotber jurisdiction, although 
that action is of such nature that it may require a détermination of the same 
issue which is involved in the ârst suit." 

Such appears to be the settled rule of law in cases not involving 
the care or disposition of property in custodia legis. In that class 
of cases, as will be presently seen, différent priuciples are applicable. 
The justice of the rule when considered in connection with the facts 
of the présent case abundantly appears. The présent plaintiff was a 
party défendant in the Patterson Case. That case, for some unex- 
plained reason, was allowed to sleep from June 30, 1902, till April, 
1904. Plaintiff, after having fully completed its work, commenced this 
action and diligently prosecuted it to final judgment, which was ren- 
dered in the court below October 25, 1904. Not till after this suit 
was begun was any activity displayed in the Patterson Case, and 
judgment on the merits was rendered in that case several months after 
plaintiff secured its judgment in this case. Application of any other 
rule than that just announced as is seen by the history of this case 
might not only deprive a nonresident suitor of his right to invoke the 
jurisdiction of the fédéral courts but might eubject him to delay and 
embarrassment, which, without fault on his part, would seriously dam- 
age him, if not utterly defeat his right of recovery. 

Our attention is called by defendant's counsel to a line of cases 
represented by Tilton v. Cofield, 93 U. S. 167, 23 L- Ed. 858; White- 
side V. Haselton, 110 U. S. 296, 4 Sup. Ct. 1, 28 L. Ed. 152 ; Scotland 
County V. Hill, 112 U. S. 183, 5 Sup. Ct. 93, 28 L. Ed. 692 ; Minneapolis, 
etc., Association v. Canfield, 121 U. S. 295, 7 Sup. Ct. 887, 30 L. Ed. 962, 
and it is claimed that they afford authority for their contention. We 
do not so understand the doctrine of those cases. They represent a 
well-defined class universally excepted from the gênerai rule which 
we hâve applied to the détermination of the présent question. Either 
title to real estate or to some spécifie personal property which actually 
was in custodia legis or practically so by opération of an injunctive 
order restraining interférence with them, is involved in them. In 
such cases the judgment sometimes opérâtes as res adjudicata or the 
pendency of the suit subjects to its resuit, ail parties who acquire an 
interest in the property pendente lite from the parties litigant. That 
doctrine, as alrv^ady seen, is not applicable to a case like this where 
only a personal judgment is demanded even though it may require a 
détermination of the same issue which was involved in the first suit. 
Merritt v. Barge Co., supra. 

Did the departures and variations from the spécifications on which 
bids were solicited and received, made in the contract as finally exe- 
cuted between the Barber Company and the city, avoid the contract on 
gênerai principles of law governing the case? 

When any public improvement is to be made the charter of the 
city of Mankato requires that "a plan or profile of the work to be 
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donc accompanied with spécifications for the doing cf the same" 
shall be first deposited with the clerk of the board of public improve- 
ments and there remain at ail times open to public inspection. After this 
is donc, the board is required to advertise for proposais for doing 
the work. Section 27, c. 6 of the Charter; Laws Minn. 1891, p. 428. 
In the next section it is provided that ail contracts for doing such 
work shall be awarded to the lowest reliable and responsible bidder. 
Thèse charter provisions hâve been considered by the Suprême Court 
of Minnesota in Diamond v. City of Mankato, supra, where, following 
a strong Une of précédents, it is held that the proposais and spécifications 
for public work must be so framed as to permit free and full compé- 
tition ; that the contract must be let to the lowest responsible bidder, 
and (what for our présent purposes is deemed most important) that 
municipal authorities cannot "enter into a contract with the best bid- 
der containing substantial provisions bénéficiai to him not included in 
or contemplated by the terms and spécifications upon which bids are 
invited." Nash v. City of St. Paul, 8 Minn, 172 (Gil. 143) ; Schiff- 
mann v. City of St. Paul, 88 Minn. 43, 92 N. W. 503; Wickwire 
v. City of Elkhart, 144 Ind. 305, 43 N. E. 216; Dickinson v. 
City of Poughkeepsie, 75 N. Y. 65. This interprétation of the statute 
of Minnesota by its highest judicial tribunal is accepted by us as a 
satisfactory one. It commends itself to us as a reasonable and practica- 
ble rule, one calculated tç give efïect to the substance rather than let- 
ter of the law; and, n.otwithstanding the contention of defendant's 
counsel, supported by authorities in other jurisdictions, that "it is 
not material whether the changes are bénéficiai to the contractor or 
not," we cheerfully foUow the construction which the Suprême Court 
of Minnesota has placed upon its own statute. 

It is not contended that there was any want of power in the city 
to make the contract. Ail prerequisite steps were taken to that end. 
The only questions are whether there were such irregularities in the 
exercise of the power as to avoid the contract. It is conceded in ar- 
gument by defendant's counsel that there is no évidence of any actual 
fraudulent collusion between the city and the Barber Company to give 
the latter some advantage ; in fact, a careful considération of the record 
convinces us that both the city and the Barber Company acted in the 
utmost good faith. Their only purpose was to make a contract and 
hâve the work donc according to law. The décrétai orders which inter- 
ested parties secured against either the city or the contractor were 
obeyed scrupulously and neither party appears to hâve had any rea- 
son to believe there were any légal obstacles to entering into the con- 
tract and performing the same until sometime after it was finally ex- 
ecuted and its performance entered upon. Now did the contract of April 
23d contain any substantial provisions bénéficiai to the Barber Company 
not included in or contemplated by the terms of the spécifications 
upon which bids were invited? It is urged by counsel for the city 
that it did in three particulars. A careful considération of the origi- 
nal spécifications (see statement of case) shows that the contractor 
after the expiration of 120 days from the completion and acceptance of 
the work, was to receive full payment for it, either out of money 
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realized by spécial assessments or from other money set aside by the 
council for the payment of the same, or in certificates of indebtedness 
to be issued by the city, bearing interest at the rate of 6 per cent, per 
annum. Every bidder, on consulting the spécifications, could reason- 
ably be assiired of either getting payment for the work or the interest 
bearing certificates of the city, about 130 days after its completion 
and acceptance. After the bidding occurred and the Barber Company 
was found to be the lowest bidder, the restraining order issued in the 
Diamond Case and this necessitated an abandonment of that portion 
of the contract imposing any liability upon the city itself. By way 
of compl3àng with the restraining order, and for no other purpose, 
the board of pubhc works struck out the foregoing provision relative 
to the payment, and in lieu thereof inserted the following : 

"The payment for said work to be made after the completion of the same 
and acceptance of the board of public works of said city, out of moueys law- 
fuUy raised by spécial assessmeut upon real estate and property benefited by 
said improvemeut other than property belonging to said city." 

This change, it seems to us, was clearly to the disadvantage of the 
contracter; most certainly not bénéficiai to it. It required it to sur- 
render the contingent personal obligation of the city as contained in 
the original spécifications and ail recourse to any assessment against 
real estate or property of the city, some of which fronted on the pro- 
posed improvement. Moreover, the contracter gave up the assur- 
ance that it would receive compensation practically in 120 days after 
it had completed the work; and accepted, in lieu thereof, the obliga- 
tion of the city to proceed with due diligence to make the necessary 
assessments. The uncontradicted testimony is that it had for a long 
time been the custom not to levy an assessment until after the work 
under the contract was finished. Accordingly, notwithstanding the 
provisions of the charter authorizing a levy of an assessment as soon 
as the contract is let, it is established as a fact, that, in the usual course 
of things, the contracter, under the amended spécifications and con- 
tract as made, would certainly not bave received payment for its work 
any sooner than it would if the work had been done under and sub- 
ject to the original spécifications. After a careful investigation of this 
question and deferential considération of the opposite view entertained 
by the Suprême Court of Minnesota in the Diamond Case, supra, we 
are irresistibly brought to the conclusion that the change worked 
no such benefit to the contracter as within the rule of law already 
announced, avoided the contract. On the contrary, we are strongly 
impressed with the good faith of both parties. The city was embar- 
rassed with litigation tending to prevent the desired improvement. 
In a spirit of conciliation the successful bidder, at the request of the 
city, reneunced apparent advantages and made concessions which ren- 
dered the improvement possible. Moreover, the finding that this change 
was not bénéficiai to the contracter, on direct issue joined, in accord- 
ance with the settled practice of this court in cases submitted to the 
trial judge without a jury, when there is a gênerai finding only, is con- 
clusive upon us. 

The other twe departures from the language of the spécifications 
remain to be considered. The spécifications contained a pi-ovisiou 
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subjecting the successful bidder and contractor to liability for liqui- 
dated damages in the sum of $20 per day for each day's delay after 
August 1, 1902, in the performance of the work. The spécifications 
aiso contained a provision requiring a contractor to lœep the street 
in good and sufficient repair for a period of 10 yéars and then pro- 
vided, that "if during that period it is found that the pavement is dé- 
tective from over-burning or improper mixing of material or any 
other cause or that the work has been done in an unskillful manner, 
the contractor shall" proceed to remove and replace the same to the 
satisfaction of the board of public works. The formai contract en- 
tered into by the contractor and the board and subsequently approved 
by the council, made the spécifications a part of the contract, "to ail 
intents and purposes as though fully copied and set up at length in the 
body of this agreement." In the formai contract the clause providing 
for liquidated damages at the rate of $20 per day for failure to com- 
plète the work on or before August Ist was subject to a proviso, as fol- 
lows, "provided such failure or delay is not through unavoidable 
causes," and the clause guarantying the work for 10 years was quali- 
fied by inserting the word "preventable" between the words "other" 
and "cause," so that the clause in question read : "If during that period 
[10 years] it is found that the pavement is defective from over-burning 
or improper mixing of material or any other preventable cause the 
contractor shall repair," etc. 

Did thèse modifications of the original spécifications avoid the con- 
tract containing them? The learned trial judge, whose findings of 
fact in cases like this, as before stated, are conclusive upon us, de- 
termined that neither of them worked any substantial benefit or ad- 
vantage to the contractor. We might properly, therefore, end this 
discussion by the application of the rule adverted to, but as this 
is an important case, and as the Suprême Court of Minnesota, after 
diligent and faithful considération, has reached a conclusion différent 
from that which our judgment dictâtes, we feel inclined to express 
more fully the reasons for the conclusion reached by us. We recognize 
to the fullest extent the necessity for holding municipal corporations 
to ail the limitations imposed upon them by Taw. We also recognize 
the necessity of rigidly subjecting them to the observance of ail safe- 
guards provided by law for the purpose of securing honest and fair 
administration of public afïairs; and we fully agrée with the reasons 
assigned by the Suprême Court of Minnesota for requiring a strict en- 
forcement of the rule laid down by that court for the guidance of 
municipal authorities in making contracts for public improvements. 
But the rule itself, heretofore quoted in full, is not a fast and un- 
yielding rule. It does not prohibit ail variations from the spécifica- 
tions. The charter of the city requires the exécution of a formai con- 
tract after the "lowest reliable and responsible bidder" is ascertained, 
and it must be such as is approved by a two-thirds vote of the city 
council. The phraseology of the contract is left to be determined by 
the council. The Suprême Court of Minnesota, construing the charter 
provisions on this subject, has declared that the contract must not 
contain substantial provisions bénéficiai to the contractor which are 
not included in or fairly contemplated by the terms of the specifica- 
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tions. This rule manifestly and properly allows a reasonabl degree 
of latitude in the détails involved in the exécution of powers con- 
ferred by fundamental law, essential to an intelligent and practical 
administration of public affairs. It does not and should net avoid a 
contract for important public improvements after performance by the 
contracter to the full satisfaction of the city, merely because of the 
tise of words in the contract not found in the spécifications, or for 
any mère irregularity, not involving substantial rights. The question, 
therefore, is whether the departures in question involve substantial 
changes bénéficiai to the contracter not fairly contemplated by the 
terms of the spécifications. In answering this question we cannot 
shut our eyes to the conceded fact that the changes in question were 
not the resuit of any prearrangement or secret understanding between 
the city and the Barber Company, or deny the efïect of this conces- 
sion upon our minds. 

The addenda to the efïect that the city would not enforce the penalty 
of $20 a day for delay in the event of such failure came about through 
"unavoidable causes" when considered in the light of the spécifica- 
tions vi'hich were in effect written into the contract, does not, in our 
opinion, materially afifect the obligation assumed by the contractor. 
"Unavoidable" causes, literally defined, are inévitable causes ; such 
that no human power could prevent. It would be an inéquitable and 
unwarrantable application of the law, to enforce a penalty against 
any person because acts of God or the public enemy, over which 
such person in the exercise of the highest degree of care could hâve 
no control, had produced a breach of the condition which nominally 
incurred the penalty. We think this addenda is nothing more than 
a reasonable construction placed by the parties themselves upon the 
terms of the spécifications as they originally stood, and may be said 
to hâve been fairly contemplated by them. The same views might 
dispose of the addition of the word "preventable" in the guaranty 
clause, but there are additional reasons why the introduction of this 
word does not vitiate the contract. The original spécifications after 
the clause providing that the contractor should keep the street in re- 
pair for 10 years read as follows: 

"If during that period it Is found that the pavement is clefectlve from over- 
burning or impro;,er mixing of material, or any otlier cause, or that the worlt 
has been (îone in an unskillful manner," the contractor shall, etc. 

This language clearly imports an obligation to do something, the 
necessity for which should arise from some act of commission or 
omission by the contractor, which in its nature is preventable by 
him. The gênerai words, "or any other cause," by a familiar rule 
of construction expressed by the maxim noscitur a sociis, do not en- 
large the scope of the particular words in the midst of which they 
appear. The addition of the word "preventable" therefore has rela- 
tion to causes of the same kind as those particularized, namely, to 
over-burning or improper mixing of material, and do not diminish 
or afïect the scope of the contractor's obligation. But if the words 
"or any other cause" are not limited by the context as just indicated, 
the îanguage of the spécifications in our opinion did not impose upon 
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the contracter the obligation to repair damages occasîoned by causes 
beyond its control and which could net, under any circumstances, hâve 
been prevented by it. The measure of its duty was "ordinary care"; 
that kind of care in the particulars specified, as other persons similarly 
situated exercise under like c. rcumstances, and nothing more. From 
this it is apparent that the addition of the word "preventable" did net 
at ail reduce the contractor's obligation. If the baneful results could 
not, under any circumstances, hâve been prevented by the contractor, 
in our opinion no liability would hâve arisen either under the original 
or amended spécifications. 

The foregoing constitute ail the alleged departures from the spéci- 
fications which counsel for the city rely upon to avoid the contract 
upon its merits. We hâve given them a considération commensurate 
with the fact that a majority of the Suprême Court of Minnesota, 
for whose opinions we entertain high respect, reached a resuit dift'er- 
ent from that reached by us, but we cannot conscientiously agrée 
with them. We think Brown, J., who dissented from the opinion of the 
majority in the Diamond Case, expressed the correct view when he said : 

"If the court is to be understood as holding that publie autborities engagea 
in a lawful public Improvement may not, as to such détails as are hère in- 
volved in the exercise of Sound judgment, In good faith and without fraud 
or collusion, change and modlf,y the terms and provisions of the contract under 
which the work is to be performed, from the spécifications and conditions 
made part of the proposais and invitation to bidders, I dissent." 

Accordingly we conclude that the case, on its merits, is with the plain- 
tiff and we cannot give our sanction to the refusai by the city to 
make the necessary assessments — the only thing, which in law it could 
do — to provide means for paying for the improvement which it is 
now enjoying. 

Is the contract in question void because it créâtes an indebtedness 
against the city in excess of a permissible limit fixed by statute? 

An answer to this question necessarily involves a considération of 
the nature and character of the relief sought in the présent action, 
and incidentally, a considération of defendant's contention that no 
liability exists against the city for failure to make assessments in 
order to pay for plaintiiï's work. Section 2 of chapter 204, p. 334, 
of the General Laws of 1893, is as follows : 

"No city In this state shall at any time be authorized to Issue bonds or to 
incur any debt or liability of any lilnd for any purpose In excess of 5 per 
cent, of the assessed valuatlon of the taxable property of such city according 
to the last preceding assessment." 

There is much évidence tending to show that the contract price 
for making the improvement in question would cause the indebted- 
ness of the city to transcend this statutory limit, but we do not feel 
called upon in the view we take of another question, to critically 
consider this évidence. In our opinion, the contract did not create 
a debt against the city within the meaning of the statute. Nor is the 
cause of action in this case founded on a debt. The contract obligated 
the officers of the city to perform a duty which the law imposed upon 
them and nothing more. 
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The State conferred power upon the city (see charter, Laws Minn. 
1891, p. 417, c. 47) to make ail necessary local improvements. It im- 
posed a duty upon the city to make provision for payment for such 
improvements. It enacted, in language of command, that the ex- 
pansés of such improvements "shall be defrayed * * * by assess- 
ment upon the real estate benefited thereby or by an assessment upon 
the real estate fronting thereon, to be levied in the manner hereinafter 
prescribed." It then prescribes that "ail assessments for local improve- 
ments aforesaid, as provided in this chapter, shall be made by the 
board of public works," etc. This suit against the city is for damages 
for failure to discharge this statutory duty. It is an action sounding in 
tort, one classified at common law as an action on the case. The élé- 
ments creating liability and necessary to be stated in a déclaration 
at common lav^^ would hâve been: (1) The circumstances creating 
the duty; (2) the duty; (3) and the breach of the duty, and nothing 
more. Such averments are ail that the plaintifï in this case employs 
in its complaint, and they are sufficient to constitute a meritorious 
cause of action. Daley v. City of St. Paul, 7 Minn. 390 (Gil. 311) ; 
Nash v. City of St. Paul, 8 Minn. 172 (Gil. 143). By the wrongful 
act of the city in failing to make assessments against property owners, 
the Barber Company was deprived of any means of securing payment 
for its work. It had agreed by contract that its only resort should be 
to such assessments, and the city by accepting the charter from the 
state agreed with the state and with ail parties interested, that it would 
perform its duty and make the assessments as required. 

In Peake v. New Orléans, 139 U. S. 342, 361, 11 Sup. Ct. 541, 35 
L. Ed. 131, the Suprême Court of the United States dealing with a 
similar question, says: 

"When a contract for local improvements Is entered Into, the contractor 
must look to the spécial assessments, and to them alone, for his compensation, 
and if they fail, without dereliction or wrong on the part of the city, nelther 
justice nor equity will tolerate that it be chargea as debtor therefor." 

This court, in Barber Asphalt Paving Company v. City of Denver, 
72 Fed. 336, 340, 19 C. C. A. 139, makes use of the following language: 

"If a municipal corporation which has the power to malje a contract for 
Street improvements, contracts for them and stipulâtes in the contract that 
the agreed price of the improvements shall be paid to the contractor out of 
funds to be realized by assessments upon abutting property and the city has 
power to make the assessment but fails to do so or fails to make valid assess- 
ments and thereby to provide a fund out of which the contractor may receive 
the price of his labor and materlals, the city Is primarily and absolutely liable 
to pay the contract price itself." 

The Suprême Court of lowa in a récent case involving substantially 
the questions before us, Fort Dodge Electric L. & P. Co. v. The City of 
Fort Dodge (lowa) 89 N. W. 7, citing many of its former décisions 
in support, very satisfactorily answers the contention of defendant's 
counsel in this case. It says : 

"The city did not attempt to become Indebted for this portion of the im- 
provement, nor did the contractor agrée to take the obligations of the city 
therefor. The liability of the city arises from its failure to discharge a duty 
which it could constitutionally discharge, arising out of a particular relation be- 
tween the parties. It has been f ully settled that the constitutlonal limitation doea 
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ûot apply to an Indebtedness arising out of a tort eommîttea by the clty. 
* • * Strictly speaking, an indebtedness cannot be created except by con- 
tract, eitber expressed or implied; and we (eel constrained to hold that the 
indebtedness prohibited by tbe constitution is sucli as Is created by the volun- 
tary action of both the debtor and creditor. * * * It was not by any vol- 
untary act of the contractor that the city became Indebted to hiin, and it was 
not contemplated by the contract that in this respect the city should become 
bis debtor ; but, by its own négligence in failing to perform a duty which it 
had lawfully assumed, a claim against the city iu favor of the holder of 
thèse certificates bas arisen. * » • The liability of the city hère is one 
growing out of négligent omission to do that which the city had the right to 
do, and which, if done, would not hâve involved any création of Indebtedness, 
and therefore we thinli the constitutlonal limitation does not apply." 

In the case of Denny v. The City of Spokane, 25 C. C. A. 164, 
79 Fed. 719, decided by the Circuit Court of Appeals for the ninth 
circuit, it appears that the city entered into a contract with a con- 
tractor for the making of a public improvement, to be paid for by 
levying and collecting an assessment against property benefited. For 
reasons unnecessary now to recite, the city was dilatory in levying 
a valid assessment. The court held that an action for damages by 
the contractor against the city for a delay in collecting the assessment 
was not within the purview of the prohibition against creating an 
indebtedness beyond the statutory limit. See, also, Barber Asphalt 
Paving Co. v. City of Harrisburg, 12 C. C. A. 100, 64 Fed. 283, 29 
L. R. A. 401; Hitchcock v. Galveston, 96 U. S. 341, 24 L. Ed. 659; 
Warner v. New Orléans, 167 U. S. 467, 477, 17 Sup. Ct. 893, 42 L. 
Ed. 239. 

For the foregoing reasons we are of opinion that the contract of 
April 23d created no debt against the city within the meaning of 
the statute limiting the amount of indebtedness and that a légal li- 
ability was created by the city in failing and refusing to levy assess- 
ments to pay plaintiff's demand. 

The conclusion reached on the questions last discussed is décisive 
of the next question urged by counsel for the city, namely, that be- 
cause a contract between the Barber Company and the city créâtes a 
debt against the city, it is void for the reason that there was no 
money on hand or appropriated, levied or in process of collection 
when it was incurred, applicable to its liquidation, as required by the 
city charter. This contention likewise misconceives the obligation 
imposed upon the city by the contract as well as the nature of the 
demand sued for in this action. 

The two following questions remain to be considered: (1) Was 
the contract void because the spécifications prevented free and fair 
compétition in that they limited the bidders to the use of Trinidad 
Pitch Lake or Bermudez asphalt? (2) Were the damages recovered 
excessive in that they embraced the cost of work done by plaintiff 
outside the limit of 30 feet fixed by the contract or beyond the reason- 
able scope of the contract as made? 

Issues were joined on thèse questions, évidence was heard on them, 
and the trial court gave them careful attention. The gênerai finding, 
well supported by substantial proof, disposes of them in favor of plain- 
tiff and we see no reason for disturbing the conclusions reached. 
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There are several assignments of error based on the admission 
or exclusion of évidence. To them we hâve given careful considéra- 
tion. Many of the objections are too gênerai to be the basis of as- 
signable error. Shandrew v. Chicago, etc., Railroad Co. (decided 
at the last term) 142 Fed. 320. Others relate to matters involved in 
the disposition of questions already made, and none of them, in our 
opinion, disclose any prejudicial error. The case was tried before the 
court without the intervention of a jury, and if the court was right 
in its treatment of the important questions already disposed of, the 
judgment was for the right party and no détail of the trial materially 
affected the resuit. This disposes of ail questions raised by the assign- 
ment of errors which counsel deemed worthy of argument. While we 
bave not followed each phase of the many questions argued with exact 
fidelity to the assignments of error, we hâve given painstaking con- 
sidération to each and every view presented by able counsel ; and while 
we may not bave directly commented upon them, we hâve taken them 
into considération in reaching our final conclusion. 

As a resuit of ail we are satisfied that the judgment below was for 
the right party, and should be affirmed. It is so ordered. 



THE CHIEF. 
(Circuit Court of Appeals, Third Circuit December 2, 1905.) 

No. 9. 

1. ADMIEALTY — APPEAL — APPEALABLE OEDBE. 

An order of the District Court in admiralty dismlssing a pétition flied 
by tlie claimant of a vessel libeled in a suit for salvage, and wliich had 
been sold in such proceedings, wiiich pétition aslied that elaimant's right 
to the fund in the registry of the court be summarily determined under 
admiralty rule 43, and the claimant be allowed to withdfaw the same on 
substituting a bond, is not a final décision in the cause from which an 
appeal will lie to the Circuit Court of Appeals. 

2. Same — Peoceduke — Inteevention to Claim Fund. 

Admiralty rule 43, which provides for an intervening pétition and a 
summary proceeding to détermine the right of the petitioner to a fund 
in the registry of the court, does not authorize such a pétition by the 
claimant of a vessel sold in a salvage suit before any proceeding for dis- 
tribution of the fund by the clerk or commissioner bas been taken under 
rules 57 and 58 to hâve such fund paid over to him on substitution of a 
bond. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 
See 131 Fed. 400. 

Alfred Driver, for appellant. 
Francis S. Law, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. A libel for salvage was fîled by the manag- 
ing owner of the steamtug "R. C. Veit," in the District Court of the 
United States for the Eastern District of Pennsylvania, against the 
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steamtug "Chief," whereof the National Dredgîng Company is owner. 
Pursuant to due process issued by said court, the said steamtug 
"Chief" was taken into the custody of the marshal of the district. An 
answer was duly filed by the claimant and master of the steamtug 
"Chief," denying the right of the libelant to be compensated for sal- 
vage service, as alleged in the libel, and in other respects defending 
against the same. No attempt or ofïer to assert the rights of claim- 
ant under rule 11, to secure possession of the tug, upon entering 
stipulation for its value, was made by the respondents and claimants. 
An order of sale was accordingly made by the court to sell the steam- 
tug "Chief" as perishable property, and the moneys, amounting to 
$5,650, arising from said sale, upon the marshal's return thereof, were 
paid into the registry of the court, where they hâve since remained. 
No testimony had been taken and no further proceedings had, when 
upon the 25th day of June, 1904, the National Dredging Company, as 
claimant, preferred its pétition to the said District Court, stating the 
facts of the seizure, sale, payment of the proceeds into the registry of 
the court, and the ownership of the said steamtug "Chief." The pé- 
tition also averred that no other libels or pétitions of intervention, 
nor any independent libel or libels, had been filed in said suit against 
the said tug "Chief," or the proceeds of the sale thereof; also, that 
at the time of the attachment of the said tug "Chief," there were no 
ûutstanding bills or accounts, or any indebtedness against the said tug, 
or her owners, wliich could be enforced by a libel in rem, or against 
the proceeds of the sale now in the registry of the court. The petitioner 
then prayed that it might be permitted, under admiralty rule No. 43 
of the Suprême Court of the United States, to intervene pro interesse 
suo, for a delivery of the fund in court arising from the said sale to 
the petitioner, and that the court would, upon notice to the libelants, 
proceed summarily_to hear and détermine the claim of petitioners to 
said fund, who were prepared to enter such bond or stipulation, as 
the court might deem proper and just. To this pétition, the libelant 
filed his answer, in which, after the usual admissions and averments 
of want of knowledge as to the facts set forth in the pétition, he pro- 
ceeds as follows: 

"(6) In further answer to the said pétition the libelant avers that the said 
proceedings against the said vessel being in rem., and the vessel havlng been 
sold by the marshal under the said proceedings, the title thereto became free 
and clear of ail claims, liens and debts of ail kinds up to the date of the said 
sale in the hands of the piirchaser ; but that ail of such possible claims still 
exist as against the fund of $5324.62 realized from the sale of said tug, and 
which is now in the registry of the court, and such claims may be filed against 
the said fund at any time until it is distributed by the court In aecordance 
with the rules of law and practice of this Honorable Court That the addi- 
tional admiralty rules provide as follows : 

" 'Rule 57. 
" 'Ail moneys which may pass into the registry of the Court under proceed- 
ings in rem, shall be distributed upon report of the clerk or of a commissioner 
specially appolntecL' 

" 'Rule 58. 

" 'The clerk or commissioner shall in such case give notice of his appoint- 
ment and of the time and place for his action under the same, by publication 
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made at least six times during ten days, In two daily newspapers printed in 
the city of Philadelphia to be indicated by tlie Court, and by one publication in 
the Légal Intell igencer.' 

"(7.) The libelant is advised by counsel and therefore avers that if tbe 
said fund now in the registry of the court is taken eut and bond substituted, 
there would be nothing against which a claim could be lîled by any peri^on. 
That under the rules and practice of this Honorable Court the prayer of tUe 
said petitioner should be refused." 

Rule 43, referred to in the pétition, is as follows: 

"Any person having an interest in any proceeds in the registry of the court 
shall hâve a right, by pétition and summary proceeding, to intervene pro in- 
teresse suo for a delivery tbereof to him ; and upon due notice to the adverse 
parties, if any, the court shall and may proceed to hear and décide thereon 
according to law and iustiee. And if such pétition or claim shall be deserted, 
or, upon a hearing, be dismissed, the court may. In its discrétion, award costs 
against the petitioner in favor of the adverse party." 

In the matter of this pétition for intervention under rule 43, the 
learned judge of the court below, on July 30, 1904, made the following 
order : 

"This is a motion on behalf of the respondent to be allowed to taUe out a 
portion or the whole of a fund remalning in the registry of the court and 
to substitute a bond for such amount as is taken out. The practice heretofore 
in cases of this kind in this district, so far back as it ean be aseertained, bas 
been to distribute the fund in the registry in accordance with the provisions 
of the rules of court Nos. 57 and 58 in admiralty. Numerous applications 
hâve been made which hâve heretofore been refused. I am not, tlierefore, in- 
clined by this order to establish a new practice. The application is therefore 
refused." 

And afterwards, on September 26, 1904, the following additional 
order was made and signed by the same judge: 

"Now, to wit, September 26, 1904. As the salvage claims and other daims 
that can lawfully corne upon this fund hâve not yet been aseertained, the 
prayei" of the petitioner for a summary hearing to permit the substitution of 
a bond for the fund is refused. 

"By the court. James B. Holland, District Judge." 

From this refusai of the court to permit the intervention asked for 
by the petitioner, the présent appeal to this court is taken. We are met 
at the outset by the question of the jurisdiction of this court to enter- 
tain this appeal. The first paragraph of section 6 of the act of March 
3, 1891, 26 Stat._828,_c. 517 [U. S. Comp. St. 1901, p. 549], defining 
the appellate jurisdiction of this court, reads as follows: 

"Sec. 6. That the Circuit Courts of Appeal established by this act shall exer- 
cise appellate jurisdiction to review by appeal or by writ of error final dé- 
cisions in the District Court and in the existing Circuit Courts, in ail cases 
other than those provided for in the preceding section of this act." 

We are quite clear that the orders appealed from are not such final 
décisions as are referred to in the paragraph just quoted. In what 
sensé a décision, judgment or decree of a lower court must be final, in 
order to invoke the appellate jurisdiction of either the Suprême Court 
or the Circuit Courts of Appeal, has many times been passed upon by 
thèse tribunals. Mr. Chief Justice Waite, in delivering the opinion 
of the Suprême Court in Bostwick v. Brinkerhofï, 106 U. S. 3, 1 
Sup. Ct. 15, 27 L. Ed. 73, says : 
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"The rule is well settled and of long standing, that a Judgment or decree 
to be final, within the meaning of that term as used in tbe acts of Congress 
givlng this court jurisdiction on appeals and writs of error, must terminate 
tbe litigation between tbe parties on the merits of tUe case, so tbat if tbere 
should be an afflrmance hère, tbe court below would bave notbing to do but 
to exécute the Judgment or decree it bad already rendered." 

After referring to nuraerous décisions in the Suprême Court to the 
same effect, he says: 

"If the judgment Is not one tbat disposes of tbe wbole case on its merits, 
it Is not final. Consequently it bas been uniformly beld that a judgment of 
reversai with leave for further proceedings in tbe court below cannot be 
brought hère on wrlt of error." 

In Beebe v. Russell, 19 How. 283, 15 L. Ed. 668, this language 
from the opinion of the court specially commends itself as throwing 
light upon the sensé in which the word "final" is used in the acts of 
Congress giving appellate jurisdiction to the Suprême Court and the 
Circuit Courts of Appeal: 

"When a decree finally décides and disposes of tbe wbole merits of a cause 
and reserves no further questions or directions for tbe future judgment of tbe 
court, so that it will not be necessary to bring the cause agaln before the 
court for its final décision, it is a final decree." 

Décisions upon the numerous motions and auxihary proceedings 
which so constantly occur during the course of a trial, whether at 
common law or in equity or admiralty, are clearly not final in the 
sensé of the statute referred to. They are incident to the progress 
of the cause, but do not décide or dispose of its merits. The judg- 
ment of the court is still to be pronounced in such a way as to end the 
litigation between the parties, so far as a court of first instance is con- 
cerned. Until such judgment or decree is pronounced, the case is 
not finally decided, so as to be reviewable in an appellate court. Again, 
many of thèse subsidiary and auxiliary orders of the court during the 
progress of the trial, rest within the sound discrétion of the court 
making them, and on that account are not reviewable on writ of error 
or appeal. 

Rules 57 and 58 of the additional rules in admiralty, are expressly 
and clearly applicable to ail money which may pass into the registry 
of the court under proceedings in rem. They require that the clerk 
or commissioner of the court shall, in ail cases, upon due notice pub- 
lished in a prescribed manner, and after hearing, or opportunity 
therefor, proceed to an ordered distribution of said fund, and report 
the same to the court. Opportunity is thus given for ail persons 
in interest to make and prove a claim against such fund. Rule 43 
of the rules promulgated by the Suprême Court for the courts of the 
United States, in admiralty and maritime jurisdiction, was probably 
intended to apply to the cases where such order of distribution had 
been made, so as to enable the party to intervene pro interesse suo, 
for a delivery to him of the sum to which he is entitled by virtue 
of such distribution. However this may be, we do not think that 
rule 43 can confer a right upon the petitioner in this case, at this 
stage of the cause in the court below, before any proceeding for dis- 
tribution by clerk or commissioner has been taken under admiralty 
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rules 57 and 58, to demand a summary hearing as to daims against 
said fund, and that he shall be permitted to give bond for any amount 
which may, in such summary hearing by the judgment of the court, be 
awarded to him. 

Rule 43 evidently refers to cases where a person claims such an 
interest in the proceeds in the registry of the court, as entitles him 
to recover the whole or part thereof as rightfully belonging to him, 
without the necessity of further adjudication than that authorized and 
required by the rule. Money so adjudicated requires no bond to be 
given in lieu thereof. Where, however, the petitioner asks that 
money in the registry of the court be turned over to him, pending 
the détermination of possible outstanding rights thereto, on the sug- 
gestion of his ownership of the res, out of which the fund was realized, 
he giving a bond for its security, the sound discrétion of the court, in 
view of the state of the case and the exigencies of the situation, is 
invoked. To such a case rule 43 as referred to, is obviously not appli- 
cable. The case of The Archer, 10 Ben. 99, Fed. Cas. No. 508, was 
not under rule 43, but was a motion addressed to the discrétion of 
the court, by a mortgagee in possession, to take out of the registry the 
proceeds of a sale of the vessel, which was made in the course of pro- 
ceedings by libel on a bottomry bond. In his opinion granting the 
motion, Judge Choate says that default had been entered against 
ail persons, except the claimants, who at the time of the attachment 
were in possession. After denying a like motion of the libelants, upon 
the grounds stated, he says : 

"The claimants should be allowed to bond the pi'oceeds as they would hâve 
been eutitled to bond the vessel," etc. 

The order was accordingly made in the exercise of the discrétion 
of the judge on the peculiar facts of the case, and apparently pur- 
suant to a practice which does not seem to obtain in the Eastern Dis- 
trict of Pennsylvania. 

We think the court were right in detaining this sum until the final 
disposition of the cause and the ascertainment of any claims that 
might exist against it. It must be remembered that there is no fund 
now in the court to which this petitioner can be said to hâve a right. 
The interest for which he may intervene even under rule 43, is an 
interest contingent as to existence and amount upon the final déter- 
mination of the salvage suit and the ascertainment of the claims, if any, 
existing against it under the ordinary proceedings for distribution. 

Upon the ground, however, that the order appealed from is not 
a final décision, in such sensé as to be reviewable hère, the appeal 
must be dismissed. 
142 F,— 23 
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ALLEN et al. v, PARMALBE et al. 

(Circuit Court of Appeals, Flfth Circuit January 2, 1906.) 

No. 1,449. 

1. PuBuo Lands — Mexican Géant — ^Act or Saie — Consthuction op iNSThr- 

MENT. 

In 1830 a grant of lands in sale was made by the governor of the Mex- 
ican State of Coahulla and Texas to a Mexican officer pursuant to law, 
such lands, to be located in the vacant lands of the department of Nac- 
ogdoches In the place or places whlch might best suit the interests of the 
grantee. In 1831 the grantee executed a power of attorney to locate 
such lands to Frost Thom, and two days later executed an act of sale to 
Thorn. In 1832 Thom duly executed an instrument which appears as a 
part of the aforesaid power of attorney, in which he declared: "I hâve 
substituted and do by thèse présents substitute citizen Andres Dexter as 
my attorney with the same faculties hereby granted bim that I as attor- 
ney hold." Immedlately thereafter Dexter applied to the proper author- 
ities of Nacogdocbes for a location and survey of the grant, and obtained 
an Instrument of title vesting in him and his heirs and successors title 
and possession of the lands so selected and surveyed. On Dexter's death 
In 1837 such lands were distributed as a part of his estate to bis helrs, 
who, wlth their subséquent grantees, bave continued since to notoriously 
claim the same and to pay taxes thereon. Thom was a prominent citizen 
of Nacogdoehes from about 1822 until his death In 1854. He had large 
dealings In lands and left a large estate, which was administered by 
men fully acquainted with his business afCairs, and who had been associ- 
ated with him in his land transactions. It did not appear that Thorn 
In his lifetime ever made any claim to the lands granted to Dexter. They 
were not administered as a part of his estate, and it was shovirn that 
neither his admlnistrators nor his heirs during many years after his 
death made any claim hereto. Held, that the instrument executed by 
him to Dexter must be construed as an act of sale, and not merely as a 
power of attorney, he being at the time the owner of the grant, and that 
its efCect supplemented by the subséquent conveyance made pursuant 
thereto was to vest title to the lands selected in Dexter. 

2. WEIT of ERKOB REVERSAI/ — Remand. 

In an action of trespass to try title to which there were numerous 
parties each claiming parts of the tract in dispute, on the close of plain- 
tifC's évidence motions for a directed verdict were made by both plaintilïs 
and défendants, and the motion by défendants was granted. On appeal 
It was determined that such action was erroneous, and that on the record 
the motion of plaintiffs should hâve been granted. HeM, It appearing 
that separate and affirmative défenses were pleaded by certain of the de- 
fendants, which had not been tried, that the court would not render Judg- 
ment for plaintiffs, but would remand the case for a new trial. 

In Error to the Circuit Court of the United States for the Southern 
District of Texas. 

John M. Duncan and A. C. Bullitt, for plaintiffs in error. 
Frank Andrews, H. M. Garwood, and W. L. Hill, for défendants 
in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. This was the Texas statutory action 
of trespass to try title to land. The pleadings are formai. It was 
originally brought by certain of the plaintiffs in error and the others 
of the plaintiffs in error came into the action on leave as interveners. 
During the trial the following agreement was had: 
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"It Is agreed among the plalntiffs, défendants, and Interveners and thelr 
counsel, In open court, that plalntiffs and interveners hâve sucli title to tlie 
land in controversy as was in ttie original Andrew Dexter at ttie time of bis 
death ; lie being tiie same Dexter wliose estate was administered upon in 
Nacogdoclies county, Texas, as shown by tlie probate proceedings in that 
eounty heretofore introduced iu évidence by plaintiffs and interveners, and 
such title as was in Andrew Alfred Dexter and Charlotte S. Dexter, in 1843, 
at the time of their contract with Wade Allen, heretofore introduced in évi- 
dence, and that plalntiffs hâve such title as was in the original Wade Allen 
and Thos. H. Watts. Further, that if plaintiffs and interveners shall be en- 
titled to a recovery on this trial in this case that the plaintiffs will recover 
an undivided one-half of the land in controversy and the Interveners an undi- 
vided one-half." 

In this opinion the distinction between plaintiffs and interveners 
will be dropped, and those parties will be called plaintiffs. The plain- 
tiffs introduced a duly authenticated translation from the Spanish ar- 
chives in the gênerai land office of the state of Texas, beginning with 
a document marked "N 1," which in its material part is as follows: 

"In the town of Nacogdoches and on the twentieth day of the month of 
August, one thousand eight hundred and thirty-one, before me, citizen Manuel 
de los Santos Coy, only c-onstitutional alcalde of the aforesaid town and instru- 
mental witness, who will be hereinafter named, besides my witnesses of as- 
sistance with whom I act in coriformity with law, appeared citizen José Or- 
tega, eaptain of the 12th battalion permanent, whieh is now guarding this 
frontier. in person, whom I certify that I lînow, and declared : That by 
thèse présents he grants and confers ail his power, full, complète and sufB- 
cieut to the extent required by law and with such degree of validity as may 
be necessary, unto the citizen Frost Thorn of this neighborhood, especially In 
the représentation and exercise of the rights and actions aceruing to the 
grantor to solicit, of the person or persons appointed for the purpose, the pos- 
session of eleven leagues of land which he acquired by purchase from the 
suprême government ot the state, with the privilège of seîecting them in the 
place or places which he may deem most suitable, together or in separate 
tracts, according to the ténor of the concession, dated the twenty-third of 
September, one thousand eight hundred and thirty, which I certify having 
seen and which the grantor delivered to his attorney to do and exercise in 
the name of the grantor ail that he eould do if présent, in as much as for ail 
the aforesaid and everything annexed dépendent, pertaining or incident 
thereto he grants and corlfers upon him the most full and extensive power, 
without limitation whatever, and so that the absence of no stipulation or 
requisite not herein expressed shall prevent this power from having ail the 
effects for which it is intended, in as much as whatever the same may be, 
he gives it as herein inserted as if it were literally written, that he can name 
substitutG, revoke them and choose others anew, with free, full and gênerai 
administration in as much as he relieves them ail in so far as the law permlts ; 
and to adhère to and consent to everything doue by his attorney by virtue 
of this power he duly binds himself and ail his property and renounces the 
laws in his favor." 

As part of document No. 1 the foUowing also appears: 

"In the town of Nacogdoches, the sixteenth day of November, one thousand 
eight hundred and thirty-two, before me, citizen José Maria Mora, only con- 
stitutional • alcalde of the aforesaid town, personally appeared citizen Frost 
Thorn, with whom I certify I am acquainted, and declared : 'I hâve substl- 
tuted, and do by thèse présents substltute citizen Andres Dexter as my at- 
torney with the same faculties hereby granted him that I as attorney hold.' 

"In testimony whereof he signed with me and witness of my assistance. 
I certify. Frost Thorn." 
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The other authentîcating signatures we omit. 

This is followed by a document No. 2, containîng the application 
of José Ortega for a grant to him in sale conformably to article 34 
of the colonization law of Coahuila and Texas of March 24, 1835, 
for 11 leagues of land in the vacant lands of the department of Nacog- 
doches in the place or places which may best suit his interest, with the 
privilège of selecting them together or in separate tracts, etc., and on it 
is indorsed the order granting the concession, as follows: 

"Conformably to article 24 of the colonization law of March 24, 1825, I 
grant in sale to the appllcant the eleven leagues for which he applies In the 
vacant lands of the state in the place which suits him best, after a sufficient 
quantity for the payment of what the States owe the fédération, has boen se- 
îected by the commissioners of the suprême government. The constitutional 
alcalde of the munlcipality, to which the aforesaid land belongs, will put him 
in possession of said leagues, and issue the corresponding title, ascertaining 
beforehand their classification to détermine what should be paid the state, 
for the payment of which I grant him the terms granted by article 22 of the 
aforesaid law. A copy of which application and this decree will be given by 
the seeretary to interested party that he may proceed with it to the commis- 
sioners to secure the efCect desired and conséquent." 

As a part of this document No. 2 appears an act of sale by José 
Ortega to Frost Thorn in which he (Oftega) invokes the right con- 
ceded to him by article 27 of the state colonization law, and acknowl.- 
edges that he confers and grants in real and public sale as a property 
right (héritage), fore ver unto citizen Frost Thorn of this neighbor- 
hood, the foUowing, to wit ( describing the concession) , under the same 
conditions, privilèges, and obligations imposed upon the grantor for 
possession and title, of which the same purchaser holds a spécial power 
conferred the 20th day of the présent month, and for the considération 
of $5,000, the purchaser to pay the cost of the survey, the commis- 
sioner stamps for the issuance of title and the rights of the state to 
the value of the lands, in accordance with their price and according 
to law, which expenses are to be regarded as an augmentation of 
the price above stated for which the concession named was sold, with 
the customary covenants then in gênerai use in such transactions. This 
act of sale is dated August 23, 1831. Immediately after this docu- 
ment No. 3 comes the application of' Andres Dexter : 

"To the Only Constitutional Alcalde: T, Andres Dexter, citizen of the town 
of San Felipe de Austin, and now a résident of this town, without préjudice 
to my légal rights, with respect represent, that conformably to the judicial 
power with which the necessary oath accompanies under No. 1, I am the at- 
torney substitute for citizen Frost Thorn, of this neighborhood, to apply for 
and obtain possession of and title to eleven leagues of land which was ac- 
quired from the suprême government of the state by Captain José Ortega, as 
evideueed by the document of concession dated twenty-third of Sepcember, one 
thousand eight hundred and thirty, which Is also joined with proper solemnity 
under No. 2, and as one of the clauses contained in the aforesaid power, witli 
référence to the concession, authorizes the interested party to sélect the lands 
together or in separate tracts, provided they are entirely vacant, it suits my 
interest that their location be made on the east banlj of the Trinity river in 
any place suitable. To that end I pray you to dictate the conducive decrees 
as commissioner of the suprême government appointed for this case and ac- 
cording to the ténor of concession, document No. 2, to hâve the lands meas- 
ured, surveyed iiiid delineated by an apt surveyor and a corresponding titJe 
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issued me as the record directs, in as much as I guarantee ail the costs and 
swear to the necessary, etc. 
"Nacogdoches, 17th of November, 1832. 

"Andres Dextcr." 

Thereupon the proper action was taken by the constitutional al- 
calde of the municipality to which the land belonged to put Andres 
Dexter in possession of the leagues embraced in the concession and 
issue to him the corresponding title. The alcalde recites in the title 
which he gave the interested party that: 

"I grant, convey and put citizen Andres Dexter in real and Personal pos- 
session of two leagues of land [the land involved in this case] as substitute 
attorney of citizen Frost ïhorn. * « * i issue the présent instrument and 
order that a certifled copy of this decree, with a map of the land made by the 
surveyor of the land attached, be franscribed and handed to the interested 
party that it may serve him as a title of property, that he may possess and 
enjoy the land for himself, bis chiidren and successors, or whoever of him or 
them cause or right may hâve, on condition that no one shall dispossess 
tbem of the lands, except tbey first be heard and overcome in court." 

The town of San Fehpe de Austin was the capital of Austin's 
colony. Andres Dexter in his application, which is quoted above, 
recites that at the date thereof he was a citizen of the town of San 
FeHpe de Austin and now a résident of tliis town (Nacogdoches). 
Andres is the Spanish form of the name Andrew. On January 17, 
1838, Thos. J. Rusk and Geo. W. Grant applied to the probate court 
for Nacogdoches county for letters of administration upon the estate 
of Andrew A. Dexter, alleging that he (the deceased) was "late of 
the State of Alabama and of the United States of America," and that 
he died in or about the month of September, 1837, "owning at the 
time of his decease land and other property in the county of Nacog- 
doches, Texas, and other parts of the republic." Administration was 
granted to them, and having duly qualified they, with the help of ap- 
praisers who had been appointed by the court, rendered to the court 
on June 17, 1839, an inventory of ail the property of which Andrew 
Dexter died seised and possessed which hacl then corne to their knowl- 
edge, giving spécification of grant and valuation, as follows: 

Five leagues of land situated on both sides of the Angeiina river 
In Nacogdoches county, originally granted to José Ma ilusquez, 
22440 acres, 50 cts $11,070 00 

Eight leagues of land located on both sides of the Trinity river and 
lying in Houston and Montgomery counties, originally granted to 
Gordiana Badillo, 35,428 acres, 50 cts 17,712 OO 

Six leagues of land located on both sides of the Trinity river in 
Houston and Montgomery counties, originally granted to José Ma 
Musquez. Thèse six leagues stand in the name of Frost Thorn, 
H. H. Edwards and Charles Taylor, 26,508 acres, 50 cts 13,284 00 

Eleven leagues of land located on both sides of the Trinity river in 
Houston and Robinson counties, originally granted to Simon 

Sanchez, 48,708 acres, 50 cts 24,354 00 

Thèse eleven leagues also stand in the name of the above named 

Thorn, Edwards, and Taylor. 

Also four leagues of land located on the east side of the Trinity 
river in Houston county, originally granted to José Ortega, 17,712 
acres at 50 cts 8,856 00 

$75.276 00 
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Three days later the administrators filed their final account, itemized 
as follows: 

(1) To cash pald J. Albright reeording deeds $ 45 67 

(2) To do pd. J. Corrieve translatiug, etc 8 00 

(3) To do pd. D. C. Brock for sundry expenses Incurred In surveying 

lower T. tracts 96 00 

(4) To do pd. W. O. Brookfleld, D. S., for surveying upper and lower 

Trinity tracts 288 75 

(5) To do, G. G. Payne for surveying dividing leagues 36 50 

To pilots to sliow lines of land 4 00 

(6) To hands in surveying No 6 34 00 

(7) To C. H. Nelson In flnding lines 9 00 

To Brimberry for blazing lines and board bill 30 00 

To Melton & Cîook expenses surveying (board) 6 00 

(8) To B. Collard. 3d Instalt. on Gordiana Badillo 302 77 

(9) To E. Collard, Ist and 2nd Instalts. on same by C 607 54 

(10) To I. H. Kirchhoffer Ist and 2nd instalts. on Sanchez grant (C). 796 00 

(11) To I. H. KlrchhofCer Ist and 2nd instalts. on José Ortega (C) 305 55 

(12) To do. for 3rà instalts. on José Ortego 152 78 

To cash General Land Office for copies of deeds 20 00 

To reeording Eoberts deed to Sanchez 2 00 

To sundry board bill and expansés as per receipts Nos. 13 to 19, 

Geo. W. Grant and horse keeping 208 42 

To Hunter & Clapp, 1839, expenses G. W. Grant and his horse.. 42 25 
No. 20 Sundry bills of expenses boarding in the City of Houston, 

March and April, 1839, G. W. Grant 34 25 

Pald Notary Public 2 00 

$3.031 98 
To 2% upon amount paid out 82 99 

53,114 97 

Clerk's fées 7 37 

Chief Justice Commission per cent, etc., as per receipt 35 94 

$3,158 28 
Contra Cr. 

By cash recelved from A. A. Dexter to be expended for bene- 
flts of estate, sundry items, viz: 

By mail $ 217 50 

Through James Clark 3,076 70 

$3,294 20 

This account was approved by the court. With it was filed the 
f ollowing : 

"Final Receipt of Heirs. 

"Republic of Texas, county of Nacogdoches: 

"Know ail men by thèse présents that I, Andrew A. Dexter, of the state 
of Alabama, In the United States, at présent of the county and republlc 
aforesaid, for myself and as attorney in fact for my sister, Charlotte S. Dex- 
ter, hâve this day recelved from Thomas J. Rusk and George W. Grant, ad- 
ministrators of the estate of Andrew and Samuel Dexter, late of the county 
aforesaid, deed., ail the personal and real property assets, évidences of debt, 
etc., whieh hâve come into their hands or to their knowledge as administrators, 
and do hereby release and discharge the sald administrators of ail charges, 
demand or llability or accountability whatever to the heirs of the sald Andrew 
and Samuel Dexter, deed., and the said A. A. Dexter having examined their 
account current of receipts and disbursements for the beneflt of the said 
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estâtes and do hereby for myself and sister approve and receive the same. 

"In witness whereof I haye hereunto set our hands & seals thls 16tli 
day of June, 1839. 

"Andrew Alfred Dexter, [Seal.] 
"Charlotte S. Dexter. [Seal.] 

"Per Her Attorney, A. A. Dexter." 

The colonization law of 1825 on its face expresses that in the dis- 
tribution of lands a préférence shall be given to the military and to 
Mexican citizens not military. Thèse classes were authorized to 
purchase not exceeding 11 sitios to one person, and such purchasers 
were authorized to alienate the same at any time, provided the suc- 
cessor — that is, the one to whom they sold — obligated hims^'f to cul- 
tivate the same within the same term as was obligatory upon the original 
proprietor. New settlers, as the American colonists and other for- 
eign colonists were called, could acquire from the government land, 
but not in nearly so large quantities, and were under severe limita- 
tions as to the exercise of the right of aliénation. Before September 
S3, 1830, the date of the concession to Ortega, the new settlers in 
Texas greatly outnumbered the native Mexicans residing there, and 
the colonists liad become jeaîous of this préférence given by the laws 
and administration of the state to the native Mexican citizens in the 
disposition of public lands, and this jealousy extended to those not 
native Mexicans, who, under the forms which had begun to prevail, 
acquired thèse larger grants, the location of which obstructed the 
colonists in the location of the smaller grants which under the laws 
they were entitled to acquire. This jealousy grew more intense 
against the holders of the larger grants after the séparation of Texas 
from Mexico and the establishment of the new government by the 
colonists. It does not appear what action the heirs of Andrew Dex- 
ter took after June, 1839, in connection with the landed estate de- 
volved upon them by the death of their father, until November 11, 
1843, when they contracted with Wade Allen, of Montgomery county, 
Ala., on the terms expressed in an instrument bearing that date, to 
renew and settle by purchase or compromise with the government or 
private individuals any conflicting liens or claims which may incumber 
the property, specifying the property as that mentioned in the in- 
ventory rendered by the administrators in the probate court of Nacog- 
doches county, as heretofore set out. The Wade Allen mentioned 
in this contract is the ancestor of the plaintiffs who brought the suit 
in the Circuit Court, and since November 11, 1843, he and his heirs 
and assigns, and the heirs of the original Andrew Dexter and their 
assigns, hâve given continuons, active attention, and made notorious 
public claim to thèse lands as being owned and held by them under 
the Andrew Dexter title. The record does not show that at any time 
after December, 1832, when the citizen Andrew Dexter was put in 
real and personal possession of the two leagues of land involved in 
this litigation, either he or his heirs, by themselves or by their tenants, 
hâve ever held actual pedal occupation of thèse lands. They hâve re- 
turned them for as'sessment of the taxes thereon and hâve paid the 
taxes through many years, and hâve had dealings and settlements 
with various parties who hâve attempted to locate land certificates 
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on them, or in any other manner to trespass on them as settlers or 
occupants. 

The record shows that Frost Thorn came to Texas either with the 
first American settlers in 1832, or very soon tliereafter; that he was 
a leading citizen of Nacogdoches; that he had intimate business re- 
lations with Gen. H. H. Edwards; that he was a large trader in gêne- 
rai merchandise, and especially in dealings in real estate in that part 
of Texas; that from his first settlement in Nacogdoches until his 
death in December, 1854, he continued to réside at Nacogdoches and 
to be actively connected with Gen. Edwards and other prominent men 
in that section in dealings in land ; that when he died he left a large 
estate in lands embracing several hundred thousand acres located in 
eastern Texas in parcels situated in 20 or more counties ; that Gen. Ed- 
wards was one of the executors of his will ; that Edwards and Dr. 
James Starr were the first administrators of his estate ; thèse adminis- 
trators were men of eminent ability and thoroughly conversant with the 
land business in that part of the state ; that Thorn's estate devolved up- 
on his surviving widow and their two surviving children as his legatees 
and onH heirs ; that betv/een ti es-' th'' f».-:tati; beganto be divided in 1855 ; 
that John Durst, who was a grandnephew of Frost Thorn's wife, and 
who acted as agent for Frost Thorn's estate and other lands, in connec- 
tion with Edwards and Starr at Nacogdoches, afterwards had charge of 
the estate of Thorn's widow, Susan W. Thorn, by gênerai power of at- 
torney, and of the estate of two of her minor grandchildren. He tes- 
tifies that he knows the heirship of the Thorn family down to the 
présent time; that the lands of the Thorn estate were very carefully 
looked after, after Thorn's death; that the administrators were both 
thoroughly compétent and well-posted land men, very familiar with 
the Thorn estate and with its affairs and business, having been asso- 
ciated with Thorn, and Gen. Edwards and Thorn having bought and 
sold a great many lands together; that this witness' familiarity with 
the lands prior to the time he took charge of them resulted from his 
being connected with the office of the administrators ; that after the 
minors to whom he had referred became of âge he continued to look 
after their estâtes by powers of attorney; that his connection with the 
estate was such that he had exclusive charge, management, and con- 
trol thereof with as full power as if it were his own; that while he 
was agent and représentative of the Thorn estate he never exercised 
any supervision, control, or management over the Mexican grant known 
and referred to as the "Ortega Survey" ; that he never rendered it for 
taxes ; and that neither he as agent for the heirs, nor the adminis- 
trators, ever made any claim to the Ortega survey or any part of it. 
There was much other testimony introduced by the plaintifïs to show 
their continuing assertion of claim to the land. When the plaintiffs had 
closed their évidence, the défendants moved the court to instruct 
the jury to return a verdict for them. On this motion the plaintiffs 
joined issue and asked the court to instruct the jury to return a verdict 
for the plaintiffs. After hearing argument of counsel thereon the 
court announced : 

"I cannot get my consent to believe that the testimony offered by plain- 
tiffs and interveners as to the power of attorney from Frost Thorn to Andrew 
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Dexter passed the title. It does not occur to me, that being the case, that 
the question of presumption would arise by reason of the fact that there has 
been no adverse holding and no such possession as would warrant the court 
in taking that view. * * « Adhei-ing to the view that the instrument 
merely conferred an agency upon Dexter, I will instruct the jury to return 
a verdict for the défendants." 

This action of the court is madc the basis of the assignments of 
error. In our opinion it was erroneous, and requires that the judg- 
ment be reversed. The decree of the governor made on the appli- 
cation of Ortega grants him in sale the 11 leagues for which he ap- 
plies in the vacant lands of the state in the place which suits him best, 
and it provides that the constitutional alcalde of the municipality to 
which the lands belong will put him in possession and issue the cor- 
responding title, and that a copy of his application and of the decree 
thereon will be given by the secretary to the interested party that he 
may proceed with it to the commissioner to obtain the effect desired 
and conséquent. Andrew Dexter, as the interested party, on Novem- 
ber 17, 1832, made his application to the constitutional alcalde, and 
with his application submitted certain documents which he referred to 
as "No. 1" and "No. 3," on which, or in référence to which the al- 
calde made this note: 

"Nacogdoches, December 12th, 1832. Presented and admitted as required 
by law, with the aceompanying documents to comply with, protect and exécute 
whatever his excelleney, the governor, is pleased to prescribe for the afore- 
said in his superior decree the twenty-third of September, one thousand eight 
hundred and thirty, as appears in the accompanying document No. 2." 

And in the body of the extension of the title the alcalde, among 
other things, recites : 

"Whereas the interested purchnser has in due form granted his power to 
citizen Frost Thorn of this neighborhood, and the latter has constituted 
Andres Dexter that in his name he may apply for and obtain possession and 
légal title to the mentioned eleven leagues of land, according to the ténor of 
the spécial power, which may be ?een attaehed to this decree, under No. 1, 
made and authorized in due form." 

On referring to thèse documents, which stand first in the order of 
their numbering in the collection of papers constituting the original 
title from the state of Coahuila and Texas to the grantee of thèse 
lands, it appears that document No. 1 contained the power bearing 
date August 20, 1831, given by Ortega to Frost Thorn, and the sub- 
stitute dated November 16, 1832, given by Thorn to Andrew Dexter. 
And document No. 2 contained the application of Ortega to the gover- 
nor, dated August 17, 1830, and the governor's decree thereon, dated 
September 23, 1830, and also contains the act of sale made by Ortega 
to Thorn, dated August 22, 1831. The power of attorney to Thorn 
clothes him with authority to sélect the lands in the place or places 
he may deem most suitable, together or in separate tracts, according 
to the ténor of the concession, which granted to the purchaser the 
lands for which he applied in the vacant lands of the state "in the 
place which suits him best." And Andres Dexter, referring to thèse 
features of the documents Nos. 1 and 2, says in his application to the 
commissioner : 
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"It sults my interest that thelr location be made on the east bank of the 
Trinlty river In any place suitable. To that end I pray ypu to dlctate the 
conduclve deerees as commissioner of the suprême government appointed In 
thls case and accordlng to the ténor of the concession, document No. 2, to 
hâve the lands measured, surveyed and delineated by an apt surveyor and the 
corresponding title Issue to me as the record directs, in as much as I guar- 
antee ail the costs and swear to the necessary," etc. 

Thereupon, in due order, the necessary preliminary surveys and 
classification were made and Andres Dexter was put in real and Per- 
sonal possession of the two leagues of land as substitute for citizen 
Frost Thorn, and received f rom the commissioner the final extension 
of title, which final document closes thus : 

"Therefore, exercising the powers conferred upon me by law and consé- 
quent instructions, as commissioner of the suprême government of the state 
especially for this matter, I Issue the présent Instrument and order that a 
certifled copy of this decree with a map of the land made by the surveyor 
attached, be transcribed and handed to the interested party that it may 
serve him as a title of property and that he may possess and enjoy the 
land for himself, his children, bis heirs and successors or vrhoever of him or 
of them cause or right may hâve, on condition that no one shall dispossess 
them except first they be heard and overcome in court." 

The évidence shows that Frost Thorn was a prominent citizen of 
the department of Nacogdoches, and résident in that town from a 
time anterior to thèse transactions and continuously thereafter until his 
death in 1854. From the recitations in Dexter's application that he 
was a citizen of the town of San Felipe, and from the statement of 
the witness Hunter that among the Dexter papers which were in 
his (Hunter's) possession during his agency there was a certificate 
to the effect that Andrew Dexter had been made a citizen of Mexico, 
we may conclude that he was at this time in Texas by permission of 
the government and in some way connected with Austin's colony. 
From Gen. Rusk's représentation to the probate court when he asked 
for administration on the Dexter estate, it appears that at the time 
of Dexter's death in 1837 he was a citizen of Ala^ama. From the 
final account of the administrators rendered in June, 1839, it appears 
that the expenses of the administration amounted to $3,294.20 and 
had been paid in cash by A. A. Dexter, the son of the deceased. 
There is no évidence tending to show that Frost Thorn ever had in 
his possession any of the muniments of title to this land after he 
delivered documents No. 1 and No. 2 into the hands of Andrew Dex- 
ter on the 16th of November, 1832, and there is no évidence tending 
to show that either he or his heirs, or any assign of his or theirs, 
ever claimed any interest in thèse lands after Dexter was put in actual 
and Personal possession of them by the local commissioner. On the 
contrary, there is abundant convincing circumstantial évidence to 
show that Frost Thorn never made any claim to them or any part of 
them, and there is conclusive direct testimony which shows that neither 
his administrators nor his heirs ever made any such claim. 

Speaking with regard to the means of travel in Texas in November, 
1832, we must note that San Felipe was then much fUrther from Nacog- 
doches than the abandoned site of that ancient capital now is from 
the important and historié town which was then and ever afterwards 
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the permanent résidence of Frost Thorn. For that time and place 
Frost Thorn was in the largest measure a man of affairs, fully 
equipped for procuring the extension of title for and to himself from 
the local commissioner. He was in Nacogdoches on the 16th of No- 
vember, 1832. On that day he went before the commissioner and 
made the substitute power and delivered documents No. 1 and No. 2 
to Andrew Dexter. On the next day Dexter made his application 
to the commissioner. Unless Dexter was a purchaser, thèse transac- 
tions are inexplicable. If the power from Ortega to Thorn, given 
August 20, 1831, was only a power of attorney and nothing more, 
evidencing that the relation thereby created between him and Thorn 
was that of principal and agent, its functions would hâve ceased the 
second day after it came into being by reason of the act of sale given 
August 22, 1831. Therefore the making the substitute by Thorn in 
November, 1832, more than a year after the expiration of the original 
power, in which Thorn déclares that "I hâve substituted and do bv 
thèse présents substitute citizen Andres Dexter as my atton.ey with 
the same faculties hereby granted him that I as attorney hold, ' would 
be meaningless. We are unable to see why thèse proceedings 4\d not 
vest perfect title to the lands granted in Andrew Dexter. Hancock 
y. McKinney, 7 Tex. 453 ; Martin v. Parker, 26 Tex. 254 ; Manchaca 
v. Field, 62 Tex. 135; Hanrick v. Barton, 83 U. S. (16 Wall.) 16G, 
SI L. Ed. 350; Hunnicutt v. Peyton, 102 U. S. 333, 26 L. Ed. 113; 
Surghenor v. Ranger, 133 Fed. 435, 66 C. C. A. 327. 

It thus appears, in our opinion, that the Circuit Court erred in in- 
structing the jury to find for the défendants, and that as the case 
vhen stood the court should hâve instructed the jury to find for the 
plaintifïs. The counsel for the plaintifïs in error ask us to reverse 
the judgment of the Circuit Court and to render judgment hère in favor 
of the plaintiffs for the land in controversy. They urge that, if the 
défendants hâve any color of claim of title, they declined to show it 
when they had the opportunity and might hâve donc so, without in 
any degree compromising their rights, so that the case on ail of the 
existing facts pertinent thereto might hâve been adjudicated, and 
that to permit another trial with opportunity to introduce such évi- 
dence as they may hâve, if any, is to tolerate experimenting with the 
court by a motion to instruct without introducing évidence, and thus 
to bring about delay, cost, expenses, and trouble incident to two trials 
and two appeals, in case the judgment of this court should not be in 
favor of the défendants. There is much force in what they suggest, 
but we are not willing to go that far in this case. Beside the gênerai 
issue submitted in the technical plea of not guilty, various of the 
défendants, if not ail of them, plead the statute of limitation as to 
spécifie portions of the land. See Hodges v. Easton, 106 U. S 408, 
413, 1 Sup. Ct. 307, 27 L. Ed. 169. 

The judgment of the Circuit Court is reversed, and the case is 
remanded, with directions to award a new trial and proceed therein 
according to law and following the views herein expressed. 
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OFF y. HAKES. 
(Circuit Court of Appeals, Seventh Circuit. October 24, 1905.) 

No. 1,185. 

1. Bankruptcy — Peeperences — Recovert. 

Défendant, a créditer of a bankrupt firm, was Instrumental In pro- 
curing a purcliaser for the banl^rupt's stock and business within four 
montlis prior to the commencement of bankruptcy proceedings. Tlie 
purebaser assumed the banltrupt's indebtpdiiess to défendant, only a por- 
tion of which was due as a part of the purchase priée, and executed his 
note for the amount, which was aceepted in considération of sueh agree- 
ment. Beld, that sucli transaction amonnted to a préférence which waa 
voidable by the bankrupt's trustée, as provided bv Bankr. Act July 1. 
1898, c. 541, §60b, 30 Stat. 562 [U. S. Oomp. St. 1901, p. S445], provided 
défendant or his agents had reasonable cause at the time to believe that 
It was intended thereby to give défendant a préférence. 

2. Same— Payment of Debts— A ssets— Knowledge. 

Where, at the time of the giving of an alleged préférence by a bank- 
mpt. defendant's agent was informed that, in case of a sale of the 
bankrupt's goods at their then estimated worth, the bankrupt's ability 
to pay Its creditors in full would dépend on Its ability to collect ita 
then outstanding accounts of an undisclosed amount, such information 
was Insufiicient of Itself to charge défendant with knowledge that a 
préférence was Intended by the completion of the transaction in ques- 
tion. 

3. Same — Evidence, 

In an action by a bankrupf s trustée to recover an alleged préférence, 
évidence heU insufiicient to sustain a flnding that défendant had notice 
that a préférence was intended at the time the transaction In question 
was consummated. 

4. Same — Equitable Remedt. 

Courts of bankruptcy hâve équitable .lurlsdlction of suits to set aside 
alleged fraudulent préférences, under Bankr. Act July 1, 1898, c. 541, 
§60b, 30 Stat. 502 [U. S. Comp. St. 1901, p. 3445], conferrlng on such 
courts jurisdlction to recover préférences concurrent with that of state 
courts. 

5. SaME^PbEFERENCES— SeCTJRITIES RECEIVED — SUBEENDEB 

Where an alleged preferred creditor of a bankrupt had not recelved pay- 
ment of a note of a third person alleged to hâve constituted the nrefer- 
ence, such créditer was not chargeable in equity vpith the assumed value 
of the note, but should only be required to surrender the same if prefer- 
entlal. 

Appeal from the District Court of the United States for the South- 
ern Division of the Northern District of Illinois. 

Arthur Keithley, for appellant. 
Ira J. Covey, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SÊAMAN, Circuit Judge. The appellant, Charles J. Off, was de- 
fendant below to a bill filed in the District Court, sitting in bankruptc)', 
in the matter of the estate of Anderson & Co., bankrupts, for recov- 
ery by the trustée of an alleged préférence ; and this appeal is from a 
decree against him for the payment of $964.52, together with costs, 
including docket fee and fées of a spécial master. A gênerai demurrer 
to the bill was filed and overruled. The appellant then submitted his 
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answer, and the case was referred to a spécial master, who heard the 
testiraony and reported his conclusions, sustaining the allégations of 
the bill. Objections to the report were overruled by the District Court, 
and a motion on behalf of the appellant, supported by an affidavit of 
the witness Anderson, for further hearing to enable such opposing wit- 
ness to correct an alleged material error in his testimony, was denied. 
Thereupon this decree was entered. 

The question for review upon the merits is the sufficiency of the 
testimony to establish a voidable préférence, under section 60b of the 
bankruptcy act. Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. 
St. 1901, p. 3445]. The appellant (residing at Peoria) was a creditor 
of the bankrupt firm (located at Farmington) and was instrumental, 
through his représentatives, in procuring a purchaser to take the stock 
and business of the bankrupt firm, within four months before the com- 
mencement of proceedings in bankruptcy. In the transaction the pur- 
chaser assumed the indebtedness of the retiring firm to the appellant 
(of which only a portion was due), as a part of the purchase price, 
and his note for the amount ($964.52) was.given and accepted in sat- 
isfaction of such agreement. The bona fides of the bargain on the part 
of the purchaser is undisputed, but the appellant's participation and 
benefit, by way of securing his account, plainly involves a préférence 
to that extent, within the meaning of section 60b, provided the appel- 
lant or his agents "had reasonable cause to believe that it was intended 
thereby to give a préférence" to him; the fact of the bankrupt's in- 
solvency at such date appearing from the évidence. 

The report of the master refers to an interview between the bank- 
rupt and one Thompson, crédit man for the appellant, at the place of 
business of the latter in Peoria, when the bankrupt offered to sell out 
to the appellant, as the basis of his finding of such reasonable cause, 
with this statement: 

"There Is some confliet In the évidence as to what actually took place at 
this interview in regard to the flnaneial condition of the firm, but it rtoes 
sufflciently appear that information was conve.yed to said Thompson that, 
should the stoclî of goods be sold at what they were then estimated to be 
worth, it would dépend upon the firm's ability to coUect its outstanding ae- 
counts whether or not it would be able to pay its creditors in full." 

If the inference thus stated were the utmost eflfect of the évidence, 
we are of opinion that the finding is erroneous, under the construction 
applicable to the terms of section 60b. The like phrase in the earlier 
bankruptcy act, "having reasonable cause to believe such a person is 
insolvent," was considered in Grant v. National Bank, 97 U. S. 80, 81, 
24 L. Ed. 971, and it was said in the opinion by Mr. Justice Bradley : 

"It is not enough that a creditor has some cause to suspect the insolvency 
of his dphtor : but be m.iist hnve such a knowledg-e of facts as to Induce a 
reasonable bellef of his debtor's Insolvency, In order to invalidate a security 
taken for his debt" 

This doctrine was reaffirmed in Stucky v. Masonic Savings Bank, 
108 U. S. 74, 75, 2 Sup. Ct. 219, 27 h. Ed. 640, and is applicable to the 
présent provision. It is so recognized generally. I,oveland's Bank- 
ruptcy (2d Ed.) § 194; Collier en Bankruptcy (5th Ed.) 460; Bran- 
denburg on Bankruptcy (3cl Ed.) § 936. The testimony shows that 
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the outstandîng accounts were considérable in amount, and without 
proof of facts to charge the appellant with information (not referred 
to in such statement) that the aggregate of the assets "at a fair val- 
uation" were not "sufficient in amount to pay his debts" (section 1, 
cl. 15, 30 Stat. 644 [U. S. Comp. St. 1901, p. 3418]), the mère fact that 
sufficiency of assets to pay an unknown amount of debts depended 
upon collection of an unknown amount of accounts does not meet the 
statutory requirement. 

The report, however, is accompanied by the testimony heard by 
the master, and it thus appears that the bankrupt (Anderson) testified 
that Mr. Thompson (the appellant's représentative) was informed, in 
the interview referred to, of facts which would establish reasonable 
cause to believe a préférence was intended through the proposed sale; 
and this witness is corroborated, in material parts of such testimony, 
by his attorney, who took part with him in the negotiations. The 
witness Thompson, introduced on behalf of the appellant, was not 
permitted by the master to answer pertinent inquiries as to his infor- 
mation and belief respecting the solvency or insolvency of the bank- 
rupt firm, but did testify that they informed him "that if they could 
dispose of that stock of goods they could pay ail of their debts" ; and, 
in effect, that he was not informed, prior to the completion of the ar- 
rangement, of any of the facts stated in the bankrupt's testimony ; and 
the testimony of another witness tends to corroborate Thompson's 
version. 

Under thèse conflicting versions a direct finding by the master, in 
favor of one or the other, might well rest undisturbed, in view of 
his better position to détermine the credibility of the witnesses; but 
the finding does not appear to be so predicated. Moreover, the wit- 
ness Anderson avers, in an affîdavit subsequently filed, that he was 
confused and mistaken when he testified to the information given to 
Thompson, in the Peoria interview or prior to the sale, and had in 
mind a later occasion after the transactions were closed; that the ver- 
sion stated by Thompson and the other witnesses on the part of the 
appellant was "substantially true"; and that he wishes to correct his 
testimony in conformity with the affidavit. With the decree sub- 
stantially resting upon the trnth of the bankrupt's story as preserved 
in the testimony, we are not satisfied that it can rightly be affirmed — 
irrespective of another objection to be considered — without resub- 
mission to hear such further pertinent testimony or corrections as 
may be tendered upon the single issue in controversy. 

The contention "that the action was wrongly conceived," and the 
remedy was at law and not in equity, is overruled. It was neither 
raised seasonably in the trial court, nor is it deemed tenablc in our 
view of the only remedy enforceable under the allégations and évi- 
dence. Jurisdiction for recovery of préférences, concurrent with that 
of state courts, is expressly conferred upon the bankruptcy court by 
section 60b, as amended, and its équitable jurisdiction to that end is 
well recognized. Loveland's L,aw and Proceedings in Bankruptcy 
(2d Ed.) 82; Collier on Bankruptcy (3d Ed.) § 37. 

The objection must be sustained, however, that the decree is er- 
roneous in respect of the relief granted, even if otherwise well founded. 
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The appellant has not been paid the amount of the note which consti- 
tutes èie alleged préférence, and, without proof of other circumstances 
to charge hini with such amount, the équitable remedy is surrender 
of the note, if preferential, and not its assumed value. 

An objection is further raised to the allowance of costs, but the 
ruling of the court in Fellows v. Freudenthal, 102 Fed. 731, 734, 43 
C. C. A. 607, answers the objection, if costs become chargeable. 

The decree of the District Court is reversed, accordingly. with di- 
rection to hear further testimony as above indicated, and proceed 
thereupon in conformity with this opinion. 



THE ELTON. 
(Circuit Court of Appeals, Third Circuit. January 2, 190G.V 

No. 24 

1. Masteb and Servant — Neguqekce of Mastee — Evidence or Seevant's In- 

COMPETENCY. 

An allégation of négligence against a master In employtn? an Incom- 
pétent servant is not sustalned by proof of a single act of négligence on 
the part of the servant which caused the Injury sued for. 

2. SAME — PtEADING VABIANCE. 

In a suit against a vessel to recover for an injury to a stevedore, 
where the only ground of liability alleged and relied upon at the trial 
was that the master employed an inexperienced auâ incompétent winch- 
man, a recovery is not authorized by évidence of a single act of négli- 
gence on the part of the winehman on the occasion of the accident, 
since the libel eannot be construed as covering such ground of liability. 

3. Same — HiEiNO Sebvant to Thibd Paety — Liability fob Négligence. 

The consignée of a cargo exercised its option to discharge the cargo, 
being allowed a déduction from the freight therefor, and the vessel being 
required to furnish steam, winches, and men to operate the same, The 
winchmen so furnished acted under the immédiate orders of the master 
stevedore employed by the consignée. Held that, If ordinary care was 
exercised by tlie master of the vessel to furnish compétent winchmen, 
the vessel was not liable for an injury to a stevedore resulting from a 
négligent act of one of the winchmen. 

4. Same — Fellow Servants. 

In such case the stevedore and winehman were fellow servants of 
the contracting stevedore; both being at the time working In a common 
eniployment under the same gênerai control and direction, 

[Ed. Notes. — Who are fellow servants, see notes to Northern Pae. R. 
Co. V. Smith, 8 C. C. A. 668; Flippin v. Kimball, 31 C. C. A. 280.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 131 Fed. 563. 

J. Parker Kirlin, Henry R. Edmunds, and John M. Woolsey, for ap- 
pellant. 
Allen C. Thomas, for appellee. 

Before ACHESON, DAI.LAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from a final decree of the 
United States District Court for the Eastern District of Pennsyl- 
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vania, sitting in admiralty. The appellee filed his libel to recover 
damages for personal injuries alleged to hâve been incurred on board 
the steamship "Elton," while she was discharging iron ore at the 
port of Philadelphia, on the morning of July 17, 1903. 

The libelant was a stevedore, who, at the tirae of his accident, was 
working on the steamship "Elton" as an employé of a master steve- 
dore, who was unloading iron ore from the steamship under a con- 
tract with the consignées of the cargo. Upon the 17th day of July, 
1903, he was in the hold of said vessel, in the alley of the third hatch, 
between the shaft and the inshore side. The libel allèges that his 
duties required him to fill empty buckets with iron ore, as they were 
lowered down to him, by means of a chain leading over a pulley, 
from the boom or gafï. At the time of the accident, while libelant 
was in the act of loading one of the buckets or tubs, another bucket 
or tub, which was suspended from another gaff or boom, came with 
great force and struck him on the back, causing the injuries com- 
plained of. 

After stating the character of the injuries, the libel allèges that: 

"The gaff or boom, to which the bucket or tub was attached which fell 
upon the libelant, was constructed in a faulty and négligent manner by the 
master of the sl)ip, and was in charge of one of the crew of the ship. The 
said master had knowledge that the said gaff or boom was constructed in an 
unsafe manner, and the man in charge of lowering the buckets or tubs was 
an inexperlenced and incompétent person. The libelant exercised due care and 
précaution, and in no manner contributed to the said injuries, but the same 
were solely caused by the négligence and carelessness of the respondents, 
in improperly construeting the boom or gaff, and in allowing the same to 
be managed by an incompetant and inesperienced per&on. Wherefore the 
libelant claims," etc. 

Thèse are the allégations, and the only allégations, of fault on the 
part of the steamship company. The answer dénies ail of them, and 
sets up in further answer, a separate défense, that the hatch, where 
libelant was working, was adequately supplied with proper appliances 
for the discharge of the cargo, so far as the ship was concerned, and 
that the préparations for the discharge and the opération of discharg- 
ing was entirely in the hands and under the control of an independent 
contracting stevedore, employed by the consignées, and that none of 
thé ship's officers or men had any supervision or control over thèse 
opérations. 

By the charter party, the ship was pledged to deliver the cargo 
at Philadelphia "afloat," "where and as directed by the consignées," 
and it was agreed that the consignées were to unload the ship, and 
for so doing were to be paid 35 cents per ton (this payment being 
actually made by a déduction from the freight), and that the ship 
was to furnish to the consignées, or those engaged in the opération 
of discharging the cargo, the ship's winches, together with the steam 
and men necessary to operate the same. 

Pursuant to its undertaking, the ship delivered its cargo "afloat," 
alongside of the wharf in Philadelphia, as directed by the consignées, 
who, according to the privilèges accorded them in the charter party, 
engaged a master stevedore to unload the ship, Under this arrange- 
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ment, the unloading was undertaken by the master stevedore, who, as 
soon as the steamer was brought to the wharf on July 15th, sent on 
board his foreman to rig the hoisting gear. The hoisting apparatus 
consisted of four derricks with the running rigging, one at each 
hatchway, the hauhng part of the rope from each of which was car- 
ried to a steam-operated winch. The stevedore in charge proceeded at 
once to the unloading with his own men and foreman, usmg the 
ship's winches and the men furnished to operate them. The work 
proceeded until the 17th. Somewhere about 10 o'clock in the morn- 
ing of that day, the hbelant, one of the stevedore's workmen, was, 
as stated above, slioveling ore into buckets lowered into tlie hold 
through hatch No. 3, by the regular derrick for that hatch and by an 
extra gafif or boom rigged that morning by the stevedore in charge. 
The hoisting and lowering was accompUshed, not by the winch at 
No. 3 hatch, which was being used in the opération of the regular 
derrick for that hatch, but by a winch at No. 4 hatch, some 25 to 
30 feet away. This extra gaff or boom was furnished, as well as 
placed in position, rigged and attached to No. 4 winch, by the steve- 
dore in charge, upon his own judgment and for his own purposes in 
unloading the cargo. The lowering and hoisting of the iron buckets 
was done by the winches, operated by winchmen under the direction 
and supervision of one of the stevedores stationed at the hatch for 
that purpose. It appears from the évidence that the No. 4 winch 
was so situated that one of the masts of the ship was between it and 
the hatch, and that the man operating the winch was obliged to stand 
with his back partially turned toward said hatch. The directions for 
hoisting and lowering were given by the man in charge at the hatch, 
by raising his hand to indicate an upward motion, the reverse for 
a downward motion, and waving his hand to stop. It is in évidence 
that Flynn, the winchman at No. 4, had not worked at No. 3 hatch 
until the morning of the accident, having been engaged in work 
of the same kind at the derrick for No. 4 hatch. There is a conflict 
of testimony as to how long he had been at work that morning at 
No. 3 hatch; one or more of the libelant's witnesses stating that he 
had hoisted but one bucket, and others that he had hoisted five or six. 
The évidence shows that the method of unloading was to hoist the 
loaded bucket part of the way to the hatch opening, until it had cleared 
the box covering over the shaft, which was several feet high from the 
bottom of the hold, and to then lower the bucket till it rested on the 
shaft box covering, and after it was thus steadied amidship, to raise 
it out of the hatch. 

The only direct testimony as to the cause of the accident, is that 
of the stevedore in charge at the hatch, who gave the signais, and the 
winchman to whom they were given. The former says that he gave 
the signal to hoist the bucket, and then to lower it, and then to stop, 
but that instead it was lowered ail the way down, striking the libelant 
and causing the injuries complained of. The winchman says that he 
obeyed the signais that were given him, first to raise and then to 
lower, and then he received no signal to stop. 

The court sustained the libel, and found "from ail the évidence and 
142 F.— 24 
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circumstances, that this in jury résultée from the négligence of the 
winchman," and a decree was entered for the damages ascertained in 
favor of the libelant. The important assignments of error are the fol- 
lowing : 

"Second. That the court found that the libelant had maintalned the bur- 
den of proof as regards the charges of négligence set forth in the libel." 

"Fourth. In that the court did not hold that the libelant had failed to 
maintain the burden of proof laid on him, to show that the winchman was 
incompétent, or that his incompetency was Ijnown to or should hâve been 
known to the master'of the steamship or any of her officers." 

"Seventh. In that the court did not flnd that the accident was not due to 
any négligence on the part of the winchman, or of any one for whom the 
steamship, its owners or the appellant, may hâve been responsible. 

"Eighth. In that the court did not flnd that the winchman was a fellow 
servant of the libelant" 

In considering thèse assignments, we are met at the threshold with 
the question, whether the learned judge of the court below was jus- 
tified in finding the ship guilty of the fault and négligence charged 
in the libel. Referring to the charging part of the libel, already quoted» 
it appears that the négligence charged was twofold; first, the nég- 
ligence and carelessness of the respondents, in improperly construct- 
ing the boom or gaflf, and second, the négligence and carelessness 
of the respondents, in allowing the same to be managed by an incom- 
pétent and inexperienced person. There is also the spécifie charge 
that the master of the ship had knowledge that the gafï or boom was 
constructed in an unsafe manner, and that the man in charge of low- 
ering the buckets or tubs, was an inexperienced and incompétent 
person. 

It is admitted that the first branch of this charge, to wit, that of 
négligence in improperly constructing the boom or gaff, is not sus- 
tained. No testimony was adduced in support of this charge, no 
contention is made by counsel for appellee in regard to it, and the 
court below does not refer to it in its findings. The only allégation 
of négligence, therefore, to be considered, is that of négligence and 
carelessness of the respondents, in furnishing an incompétent and 
inexperienced person to operate the winch. This is a definite and 
well understood ground of liability. In character, it differs widely 
from that of an isola ted act of négligence by an employé, while en- 
gaged in the work of his employer, and for which, under certain cir- 
cumstances, liability may be imputed to such employer. The dis- 
tinction between the two grounds of liability is not merely technical 
and artificial, but is of substance, and inheres in every question as to 
a master's responsibility, and is necessary to be observed and kept 
in mind whenever the liability of a master for the négligent act of his 
servant is under considération. The law imposes upon the master the 
duty of exercising ordinary and reasonable care in the sélection of 
his servants, to see that they are qualified and compétent to perform 
the service required of them. When such care is exercised, the mas- 
ter's Personal duty is fulfiUed. If this personal duty is violated by the 
master, he is responsible to any one who suiïers an injury as the direct 
and immédiate conséquence of such breach of duty. It is manifest that 
such an act of négligence is of a personal and, in a certain sensé, a moral 
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character. It belongs to the domain of human conduct and the exercise 
of free will, and the direct responsibility incurred thereby has some- 
thing of the quality of penalty for a dereliction of duty. Plainly dis- 
tinguishable in this respect are those cases, where, notwithstanding 
the fact that the master has fully compUed with the obligation rest- 
ing upon him, to exercise due and reasonable care in the sélection 
and continued employment of his servants, a spécifie and single act 
of négligence of the servant is imputed to the master, and he is made 
legally liable for the in jury which may resuit as a direct conséquence 
of such négligent act. Where such liability is alleged, there need be 
no suggestion that the master himself has failed in the performance 
of any duty which he should hâve personally performed. On the con- 
trary, his liability in such cases arises from no dereliction of duty by 
him personally, and consists with the assumption that he had donc 
everything reasonably possible to human foresight and care to guard 
against the accident, responsibility for which is imputed to him. 

This distinction conspicuously inheres in the familiar so-called doc- 
trine of fellow servant, and is necessary to a correct understanding 
of what are the risks assumed by a servant when entering upon his 
employment. While among the risks thus assumed, is that of the 
négligence of a fellow servant, there is never an assumption of risk 
arising from the personal négligence of the master. The master's duty 
to exercise reasonable care to provide a safe place and safe appliances 
in and with which to work, and to employ skillful and compétent 
servants, can never be so delegated by the master as to relieve him 
from liability to his servant for négligence in the performance of this 
duty. 

Keeping in view thèse familiar and somewhat elementary principles 
of law, what we think a cardinal error in the position taken by the 
learned judge of the court below will be apparent. The libel dis- 
tinctly charges the respondents with négligence of thèse primary per- 
sonal duties of a master, to wit, the duty of using reasonable care 
that the tools or appliances which he has furnished to his own workmen, 
or to others, shall be free from defects endangering the safety of 
those using them, and that the servants he shall furnish to operate 
them shall be selected with reasonable care and scrutiny as to their 
skill and compétence. This well understood ground of liability is 
the only one upon which the libel rests, and we think, moreover, in 
view of ail the circumstances of the case, it was well chosen. as being 
the only one upon which liability of respondent could possibly hâve 
been predicated; but a careful reading of the testimony convinces us 
that there is no évidence of négligence on the part of the respondents 
in the respect thus charged. There was no serions attempt to show 
that the seaman employed to operate the winch had exhibited incom- 
pétence or unskillfulness, or want of skill, in respect thereto, prior 
to the accident, much less that any instance or évidence of incompé- 
tence was known to the respondents. On the contrary, it appears 
from ail the évidence, that the captain was quite justified in believing 
him to be compétent and skillful at the time of his first employment 
in the capacity of winchman, and nothing was shown to hâve oc- 
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curred, down to the time of the accident, calculated to change that 
belief. More than this, the record discloses positive testimony tend- 
ing to show skill and compétence on the part of Flynn in this particu- 
lar employment. He testifies himself that, as a seaman, he has been 
employed in operating winches, at intervais, for 38 years, and that on 
the ship now Hbeled, lie had constantly been employed since articled 
therepn as a seaman. It seems to us that the libelant has signally 
failed to show négligence, in regard to this primary duty of exer- 
cising reasonable care, in the employment of the men furnished to 
operate the winch. While it is necessary to define and insist on strict 
compliance with this duty imposed upon the master, it would be un- 
just as vvell as illogical to allow the first instance of négligence on 
the part of the servant to be évidence of an incompétence and unskill- 
fulness, of which the master ought to hâve known at the time of the 
servant's employment. We must deal with human nature as it exists, 
and the rules of human conduct prescribed by law, in their practical 
application, take into account its weaknesses and imperfections. It 
is common expérience that a workman, be he ever so compétent and 
skillful, may at some time and on some occasion fail to live up to his 
own standards. 

The true and just rule applicable to the présent case is well stated 
by the Circuit Court of Appeals for the Eighth Circuit, in the récent 
case of Southern Pacific Co. v. Hetzer, 135 Fed. 280, 68 C. C. A. 34 : 

"But spécifie acts of négligence, of laclj of skill, or of incompétence, of 
which the master had no notice or knowledge prior to the alleged accident, 
are inadmissible to establish the incompétence of a servant who is employed 
with due care." 

The learned judge of the court below, having stated that the con- 
tention of the respondents is that "upon the pleadings the libelant 
is confîned to the allégations of fault contained in the charge of négli- 
gence on the part of the respondents, due to the danger of having im- 
properly constructed the boom or gaff, and in allowing the same to 
be managed by an incompétent and inexperienced person," after- 
wards says: 

"I find, however, from ail the évidence and circumstauces, that this Injury 
resulted from the négligence of the winchman." 

And then, after discussion of what that négligence consisted in, 
the learned judge uses this language: 

"We are of opinion that a négligent person at a position reqniring care 
and caution is incompétent Incompetency Includes want of qualificatioTi 
generally, and we hold that the question of the winchman's négligence is ai 
issue fairly raised by the pleadings, and for which the respondents are re- 
sponsible if he is not a fellow servant." 

It does not seem entirely clear, whether this language means that 
the isolated alleged act of négligence on the part of the winchman, at 
the time of the accident, was évidence of a gênerai incompétence of 
which knowledge should hâve been imputed to the respondents before 
the accident, and that in this respect "the winchman's négligence is 
an issue fairly raised by the pleadings," or whether it means that an 
allégation in the pleadings, of a want of due and reasonable care in 
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selecting the servant employed at the winch, may also relate to and 
cover an isolated act of négligence by said winchman at the time of 
the accident, even though the allégation of want of due and reason- 
able care in his sélection and employment is actually disproved. 

From what has been already said, it must be manifest that the 
meaning first suggested is inadmissible, and we think the other is equally 
so. No System of pleading, however inartificial or even lax, can permit 
such a discrepancy between the allegata and probata. It does not 
help the situation to suggest, as do the counsel for the libelant, that 
if the winchman was an employé of the ship against which the action 
is brought, it is immaterial whether he was compétent or not, as the 
action is not brought_ by an employé of the ship, and that therefore 
the doctrine of fellow servant not applying, the ship is liable to libelant 
for the négligence of its servant. Admitting this to be true for the 
sake of the argument, it still remains, that the reason and philosophy 
of ail rules of pleading, in admiralty as well as elsewhere, require 
that the ground of liability in an action for négligence should be so 
stated as to inform the party pursued of the real nature and gravamen 
of his alleged offense. If he be liable on either of two grounds, as 
distinct and differentiated as those we hâve discussed in the présent 
case, the statement of one of them alone will not suffice as a statement 
of the one omitted. In the case before us, the respondents are in- 
formed by the libel, that the libelant relies for his recovery upon their 
alleged négligence and carelessness, in allowing the winch to be 
managed by an incompétent and inexperienced persqn — as we hâve 
said, a clear, defrnite and well-understood ground of liability. Upon 
an issue framed on this allégation, the respondents are required only 
to meet the proof in support thereof. They are not required, and can- 
not reasonably be expected to meet the proofs as to another ground 
of liability not stated, to wit, an isolated act of négligence of the ser- 
vant employed, even if such other ground of légal liability exist. In 
the libel, the respondents are charged with dereliction of a personal 
duty — a willfully committed offense, and no other ground of liability 
is suggested. There is nothing so peculiar in admiralty pleading, as 
would allow another and différent ground, in which there is no élé- 
ment of Personal dereliction or offense, to be urged in substitution for 
the only ground alleged in the libel. We think, therefore, that the 
learned iudge of the court below erred in holding that the question of 
the winchman's négligence, upon the single occasion in question, in 
either of the aspects discussed, was an issue fairly raised by the 
pleadings. 

It would seem that counsel for libelant had deliberately predicated 
their case on the theory, that an allégation of respondent's négligence, 
in knowingly furnishing an incompétent and inexperienced person 
to opéra te. the winch, would, if proved, establish liability, and on that 
theory alone. This is to us the more probable, in view of the opinion 
we entertain, that under the facts and circumstances of the case, as 
disclosed in the record, the respondents are not legally responsible 
for the isolated act of négligence of the winchman, which it is alleged 
caused the in jury. The unloading was being conducted by a master 
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stevedore, under a contract with the charterers or consignées. The 
charter party itself gave this option of unloading to the charterers 
or consignées. For it, they were paid by a réduction in freight. The 
charter party, also as we hâve seen, provided that to those engaged in 
the unloading, the ship should furnish the use of its winches, the men 
to operate them, and the steam from the ship's boilers. The testimony 
shows that this was done, and that the stevedores who had the un- 
loading in charge, had the use and full control of the ship's winches, 
and that the men operating them were also under their direction and 
control. In a sensé, this use of winches and men was paid for by 
the stevedores, because they doubtless received less on their contract for 
unloading, by reason of their being furnished to them. During the 
active opération of unloading, there can be no question on the évi- 
dence, that the winchman was as much under the direction and con- 
trol of the stevedore as were any of the men employed by him. The 
winchman turned on the steam, lowered, hoisted, and stopped, by di- 
rection of the stevedore. The captain and mate both testify that the 
officers of the ship had no direction or control of him in the actual 
work of unloading, and that he could hâve at any time been removed 
from that work, and another put in his place, by the stevedore. If 
the winchman showed incompétence, it would hâve been the duty of 
the stevedore to hâve exercised this power of removal, or at least 
to hâve refused to carry on the work of unloading while he was at 
the winch. We think in this respect there is complète analogy of this 
case, to one where the gênerai servant of another is loaned or hired 
by the master for some spécial service, so as to become, as to that 
service, the servant of such other party. In such case, if the gênerai 
employer has exercised due care to see that his servant, when em- 
ployed, is compétent and skillful, and has no knowledge that he is 
otherwise, at the time he is furnished for the spécial service, he has 
discharged his whole duty, and cannot be held responsible for an act 
of négligence of the servant so furnished, loaned, or hired, while he 
is working on such spécial service under the direction and control 
of the spécial master. In the présent case, we agrée with the con- 
tention of respondents, that, owing to the fact that the ship fully 
performed its duty under the charter party, by furnishing a compé- 
tent winchman to work for the charterers, or stevedores employed 
by them, the ship is not responsible for acts of négligence, if any, on 
the part of the winchman, during the unloading, whether, as a matter 
of law, the winchman should be deemed a fellow servant of the li- 
belant, or not. If the suit were against the stevedore, the question 
of fellow servant, as between the libelant and the winchman, would 
properly arise. 

We hâve carefully read many of the numerous cases and authori- 
ties referred to bv counsel on both sides, but do not consider it nec- 
essarv to make référence to them hère, further than to say that we 
believe the views we hâve expressed are in accord with the principles 
laid down in the best considered of thèse cases. That there is a want 
of harmony in the cases as to the gênerai question, whether men in the 
position of the libelant and winchman are fellow servants, is recog- 
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nized in the cases relied upon by the counsel for the libelant. The 
first of thèse is The Slingsby, 120 Fed. 748, 57 C. C. A. 52, in which 
the Court of Appeals for the Second Circuit, in a case very Hke the 
présent, directly décides that tlie winchman was the servant of the 
ship, and not of the stevedore, and that the ship was liable to the plain- 
tiff for his négligence. We regret that we are not able to agrée with 
the conclusions of law and fact reached by that eminent court. In a 
case like the présent, we think the true test of fellow servant is, 
whether both are, at the précise time of the accident, working in a 
common employment, under the same gênerai control and direction. 
We think reason and the weight of authority supports this view. 
Murray v. Curry, L. R. 6 C. P. 24; Rourke v. White Moss CoUierv 
Co., L. R. 2 C. P. Div. 205 ; Donovan v. Laing, L. R. (1893) 1 Q. B. 
629 ; The Joseph John, 86 Fed. 471, 30 C. C. A. 199 ; Wylie v. Palmer, 
137 N. Y. 248, 33 N. E. 381, 19 L. R. A. 285 ; Kimball v. Cushman, 
103 Mass. 194-198, 4 Am. Rep. 528 ; Clapp v. Kemp, 122 Mass. 481. 
In Rourke v. White Moss ColHery Co., L. R. 2 C. P. Div. 205 
(supra), the défendants had contracted with W. to do the sinking and 
excavating of a shaft at their coUiery, and agreed to place at the dis- 
posai of W. engine power and an engineer to work the engine, who 
was employed and paid by the défendants. It was held, afhrming 
the judgment of the Common Pleas, that though the engineer re- 
mained the gênerai servant of défendants, yet, being under the orders 
and control of W. at the time of the accident, he was acting as the ser- 
vant of W. and not of défendants, who were therefore not liable for 
his négligence. We think Chief Justice Cockburn's statement of the 
situation applies to the case at bar, where he says : 

"Whereas Wliittle would bave been obliged to hire an engine and en- 
gineers in order to carry out the excavation which he had undertaken, the 
Company, having already an engine and attendants on the spot, say to the 
contracter: 'We hâve got an engine and enginemen ready, and it shall be 
part of the contract that we will let you hâve them to do your worli and to 
be under your control, and we will pay you so much the less per yard than 
we should bave done had you been obliged to find the engine and pay the 
engineer yourself. It appears to me that the défendants put the engine 
and this man Lawrence ai Whittle's disposai, just as much as if they had 
lent both to him." 

The conclusion of law followed in this case as it does in the case 
at bar, that the plaintiff was the fellow servant of the engineer at 
the time of the accident. 

The ship being only pledged to furnish to the stevedores vi^inches 
and winchmen, to be used in the unloading of the ship, its whole duty 
was performed when it furnished properly constructed winches in 
good order, and winchmen selected and employed with due and rea- 
sonable care as to their skill and compétence. Under the circum- 
stances, the libelant's only ground of action against the ship would 
be négligence in the performance of this duty. He was therefore 
right in his theory of the case and statement of the ground of liability 
relied upon; but as he failed to sustain that statement, he was not 
entitled to a decree. 



376 142 FEDERAL ÉEPOETEK. 

For the reasons stated, the decree of the court below îs reversed, 
and the cause will be remanded to that court, with direction to enter 
a decree dismissing the libel, with costs. 
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CrsTOMS DtrriES — Countebvaiuing Dutt Because of Bxpoet Bounty— 

SUGAB. 

The "additional" duty imposed by Tarilï Act of July 24, 1807, & 11, § 5. 
80 Stat 205 [U. S. Comp. St. 1001, p. 1093] on articles or mercbandise 
Imported into tlie United States and upon whicli an export bounty bas 
been paid by tbe eountry of production, and wbich It is provided sball 
be "equal to the net amount of such bounty," is leviable ouly upon tbe 
article or mercbandise wbich enters tbe United States, and in case of 
mercbandise dutiable by weight and as to which the bounty as deelared by 
the Secretary of the Treasury is also by weight, such as susar, wbere 
the (juantity entered at the custom bouse as shovvn by the officiai weigher 
Is less than that shown by tbe foreign invoice, the "additional" duty, 
like tbe regular duty, Is assessable only on tbe quantity so entered, and 
the cause of tbe loss or shrinlcage Is immaterial. The mère diminution 
In tbe quantity of units of weight or measure of a commodity usually 
measured by such units Is not such a change of condition "by remanu- 
facture or otherwise," within the meaning of such section, as to authorize 
a resort to other than tbe usual means for ascertaiuing the amount of 
the additional duty. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania, 
For opinion below, see 137 Fed. 655. 

John G. Johnson, for appellant. 

J. W. Thompson and Wm. M. Stewart, Jr., for the United States. 

Before ACHESON, DALLAS and GRAY, Circuit Judges. 

GRAY, Circuit Judge. The facts of this case are not in contro- 
rersy, as the sole disputed question relates to the proper construction 
of section 5 of the Act of July 24, 1897 (30 Stat. 205, c. 11 [U. S. 
Comp. St. 1901, p. 1693]), in its application to the admitted state of 
facts. The language of said section is as follows: 

"Sec. 5. That whenever any eountry, dependency, or colony Bhall pay 
or bestow, directly or Indirectly, any bounty or graut upon the exportation 
of any article or mercbandise from such eountry, dependency, or colony, and 
such article or mercbandise Is dutiable under the provisions of tbis act, 
then upon tbe importation of any such article or mercbandise into the 
United States, whether the same shall be imported directly from tbe eountry 
of production or otherwise, and whether such article or mercbandise Is im- 
ported in the same condition as when exported from the eountry of production 
or bas been changed in condition by remanufacture or otherwise, there 
shall be levied and paid, in ail such cases, in addition to the duties otherwise 
imposed by this act, an additional duty equal to tbe net amount of such 
bounty or grant, however the same be paid or bestowed. The net amount 
of ail such bounties or grants shall be from time to time ascertained, deter- 
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mlned, and declared by the Secretary of the TreaBury, who shall make ail 
needful régulations for the identification of such articles and mercliandise 
and for the assessment and collection of such additional duties." 

In pursuance of thèse provisions on December 12, 1898, the Sec- 
retary of the Treasury by a circular (Treasury Décisions, 20,407), 
directed to the officers of the customs and others concerned, stated 
that: 

"The following amounts of bounties respectively paid, or bestowed directly 
or indirectly, on the export of sugars, by the countries hereinafter named, 
are hereby declared for the assessment of additional duties on sugars im- 
ported from, or the product of, such countries or their dependeneies, viz., 
» * * Germany. 1. On raw sugar at least 00 per cent, polarization and 
on reflne sugar under 08 per cent, and at least 90 per cent, 2.50 marks per 
100 kilograms. 2. On candy and sugar in white, hard loaves, blocks, crys- 
tals, etc., at least 99 14 per cent., 3.E5.5 marks per 100 kilograms. 3. On ail 
other sugar at least 98 per cent., 3 marks per 100 kilograms." 

An importation of sugar was made by the appellant, from Germany 
into this country, by the steamship "Pilgrim," arriving at the port 
in Philadelphia, February 28, 1899. The sugar as consigned to the 
appellant company, was contained in 43,257 bags, whose weight, ac- 
cording to the invoice, was 9,536,348 pounds. The weight returned 
by the U. S. weigher at the port of Philadelphia was 9,301,396 pounds, 
being less than the invoice weight of the 43,257 bags of sugar by 
235,042 pounds. Upon the entry of this sugar at Philadelphia, the 
collector imposed the regular duty on the sugar imported, assessing 
the same upon its landed weight hère, viz., 9,301,396 pounds; but the 
additional duty imposed by section 5 of the act of 1897, above qttoted, 
was assessed upon the invoice weight of the sugar, viz., 9,536,436 
pounds, at the rate of 2.50 marks per 100 kilograms, that being the 
rate or amount of the bounty paid by the German government upon 
exported sugar, as ascertained and declared in the last previous state- 
ment of the Treasury Department of the United States. The addi- 
tional duty, therefore, at the rate of 2.50 marks per 100 kilograms 
was imposed, not only upon the 9,301,396 pounds of sugar actually 
imported, and upon which the regular duty was assessed, but also 
upon 235,042 pounds that were not imported. The appellant claimed 
that this additional duty should hâve been levied, as the regular duty 
was levied upon the sugar, on the basis of its landed weight in the 
United States, instead of upon its invoice weight, and filed its protest 
to that efïect. This protest came before the Board of General Ap- 
praisers at New York, who decided, in an opinion by the majority 
of the board, against the contention of the appellant, General Ap- 
praiser Somerville filing a dissenting opinion. From this décision an 
appeal was taken to the United States Circuit Court for the Eastern 
District of Pennsylvania, where, after the production of additional 
évidence, the opinion of the majority of the Board of Appraisers 
was adopted and the décision of the board afifirmed. 137 Fed. 655. 
The présent appeal is from this décision. 

We cannot agrée with the conclusions arrived at by the majority 
of the Board of Appraisers, and by the learned judge of the court 
below. No difficulty of interprétation présents itself to a careful 
reading of section 5 of the revenue act of 1897. By its plain lan- 
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guage an addîtional duty to the regular duty imposed upon sugar 
"imported from foreign countries" is imposed upon the "importation" 
of such sugar from any country, paying a bounty upon the exporta- 
tion thereof "equal to the net amount of such bounty or grant." It 
seems to us very clear that the net amount of such bounty must mean 
that which was paid or payable upon the sugar actually imported, the 
express terms of the act being that said additional duty is only levi- 
able "upon the importation of any such article or merchandise into 
the United States." If there ever could hâve been any doubt as to the 
meaning of "imports" and "importation," as bases of customs taxa- 
tion, that doubt was long ago removed by the Suprême Court, in the 
case of Marriott v. Brune, 9 How. 619, 13 L. Ed. 383. In the course 
of its opinion, the Suprême Court says : 

"The collecter hère exaeted that rate on the quantlty of sugar named in 
the involce and shipped from foreign ports. But the quantity which arrived 
and was entered hère was less than that shipped, by drainage and waste, to 
the extent of near 5 per cent ; and the défendants contended that the duty 
should be pald only on the diminished quantity. The gênerai principle ap- 
plicable to such a case would seem to be, that revenue should be collected 
only from the quantity or weight which arrives hère. That is, what is im- 
ported, — for nothing is imported till it cornes within the limits of a port. 
See cases clted In Ilarrison v. Vose, 9 How. 372, 13 L. Ed. 179. And by ex- 
press provision in ail our revenue laws, duties are imposed only on imports 
from foreign countries; or the importation from them, or what is imported. 
Chapter 270, 5 Stat 548, 558. The very act of 1846 under considération Im- 
poses the duty on what is "imported from foreign countries." [9 Stat. 42, c. 
74.] The Constitution uses like language on this subject. Article 1, §§ 8, 9. 
Indeed, the gênerai définition of customs conflrms this view ; for, says Mc- 
Culloch (volume 1, p. 548), 'customs are duties eharged upon commoditSes 
on their being imported into or exported from a country.' As to imports, 
they therefore can cover nothing which is not actually brought into our limits. 
That is the whole amount which is entered at the custom-house ; that is ail 
which goes Into the consumption of the country ; that, and that alone Is what 
comes In compétition with our domestic manufactures; and we are unable to 
see any prlnclpIe of public pollcy which requires the words of the act of Con- 
gress to be extended so as to embrace more. When the duty was spécifie on 
this article, being a certain rate per pound, before the act of 1846. it could of 
course extend to no larger number of pounds than was actually entered. The 
change In the law has been merely In the rate and form of the duty, and not 
in the quantity on which it should be assessed. On looliing a little further 
into the principles of the case, it will be seen that a déduction must be made 
from the quantity shipped abroad, whenever It does not at ail reach the 
United States, or we shall in truth assess hère what does not exist hère. The 
collection of revenue on an article not existing, and never coming into the 
country would be an anomaly, a mère Action of law, and Is not to be conn- 
tenaneed where not expressed in acts of Congress, nor required to enforce 
just rights. It is also the quantity actually received hère by which alone the 
importer Is beneflted. It is ail he can sell agaln to customers. It is ail he 
can consume. It is ail he can re-export for drawbacli. ♦ • * Consequently, 
where a portion of the shipment In cases like thèse does not arrive hère, and 
hence does not corne under the possession and cognizance of the custom- 
house offlcers, it cannot, as heretofore shown, be taxed on any ground of 
law or of truth and propriety. • * * guch is the case of a portion being 
lost by périls of the sea, or by being thrown overboard to save the ship; or 
by fire, or piracy, or larceny, or barratry, or a saie and delivery on the 
voyage, or by natural decay. If there be a material loss, it can make no 
différence to the sufferer or the government whether it happened by natural 
or artiflcial causes. In either case, the article to that extent is not hère to be 
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assessed, nor to be of any value to the owner. To add to such unfortunate 
losses, the burden of a duty on them, imposed aftervvards, would be an un- 
called-for aggravation, would be adding ci'uelty to misfortune, and would not 
be justifled by any Sound reason or any express provision of law." 

The principle and philosophy of this décision has been recognized 
and followed by the Suprême Court and the fédéral courts down to the 
présent time. U. S. v. Southmayd et al., 9 How. 637, 646, 13 L. Ed. 
290 ; Amer. Sugar Refining Co. v. U. S., 181 U. S. 610, 31 Sup. Ct. 
830, 45 L. Ed. 1024 ; Eawder v. Stone, 187 U. S. 281, 286, 23 Sup. Ct. 
79, 47 L. Ed. 178 ; U. S. v. Nash Spaulding & Co., 4 Cliff. 107, Fed 
Cas. No. 15,856; Amer. Sugar Refining Co. v. U. S., 99 Fed. 716, 
40 C. C. A. 84. 

Where the merchandise in question is universally dealt with in 
units of weight or measure, as is the case, for instance, with sugar 
or with grain, export bounties, as well as import duties, conform to 
such universal usage and habits of thought by being apportioned to 
such units of weight and measure. Such merchandise being always 
bought, sold, measured, valued, and even thought of by such units, 
it is hard to conceive of any other method by which export or import 
taxation could be imposed and regulated. If one has, therefore, re- 
ceived a bounty from the country of export upon a greater amount 
or more articles of merchandise than he actually imports, nothing 
in the language of this section of the act can justify taking by way 
of additional duty a greater sum than in the aggregate has been paid 
as bounty upon the several articles or units of merchandise actually 
imported. Àccordingly, we find that the Secretary of the Treasury, 
in conforming to the requirement of section 5, has determined and 
declared the net amount of such bounties in the form in which pre- 
sumably they hâve been allowed, that is, a rate of so much per given 
weight, the rate in the présent case being 2.40 or 2.50 marks per 
100 kilograms. Our tariff act says that upon the units of merchandise 
imported, that is, actually brought into the country, there shall be 
paid, first, a certain rate of tax on each unit so brought in, and an ad- 
ditional tax equal to the amount of bounty paid upon such "importa- 
tion," that is necessarily the botmty paid upon each unit of the mer- 
chandise actually imported. It is, of course, conceded that the regu- 
lar duty is imposed upon the units actually landed. There does not 
seem to us to be anything in the language of the whole section or of 
the act which requires that the duty additional to such regular duty 
should be levied upon any other basis. If, therefore, 1,000 units of 
merchandise — pounds of sugar or bushels of grain— are exported 
from a bounty paying country, by being loaded upon a ship, and the 
exporter has receivecf for each unit, whether pound or bushel, the pre- 
scribed bounty, and only 900 units of weight or measure are imported 
or landed, the additional duty must be measured by the amount of 
bounty paid on each of the 900 units, for nothing else has been im- 
ported, and it matters not what has become of the units delivered 
from the export country and not received hère. If 100 horses are ex- 
ported from a country paying a bounty for export at so much a 
head, and on the voyage one horse dies or ten horses die and are thrown 
overboard, there can be no question, that both the regular duty and 
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the additional duty, would be levied only upon the 99 or 90 horses 
actually imported. 

The argument of the appraisers and of the learned judge of the 
court below controverts this condusion, upon what seems to us false 
premises. They assume an intent on the part of Congress to make 
the extra or countervailing duty equal to the entire export bounty paid 
by the foreign government on the "cargo" or "merchandise" exported. 
The majority of the Board of Appraisers say: 

"The purpose of section 5 Is to take from the importer the beneflt received 
on his cargo, which when pald him practically amounts to a réduction of our 
dutiable rates, and any theory by which he can iniport his goods and pay 
less additional duty than the net amoiint of the bounty received by him, 
would operate to defeat the section." 

This assumption, so far as it leaves out of sight the quantity of 
goods actually imported as the basis of taxation, we think unwar- 
ranted by the language of the section. The additional tax is not im- 
posed upon an entity called a cargo, any more than the regular tax 
is so imposed, and the bounty that was paid was not on the cargo, 
but upon each unit of weight contained in the "importation." The 
protective feature or purpose of the act cannot justify, and does not 
require, so forced a construction. This language of the Suprême 
Court, in Marriott v. Brune, supra, as quoted by Judge Somerville, 
of the Board of Appraisers, in his dissenting opinion, is pertinent hère : 

"As to imports, they therefore can cover nothing which is not actually 
brought Into our limits. That is the whole amount which is entered at the 
custom-house ; that is ail which goes into the consumption of the country ; 
that, and that alone, is what cornes in compétition with our domestic manu- 
factures; and we are unable to see any principle of public policy which re- 
quires the words of the act of Congress to he extended so as to embrace 
more." 

The source of the confusion in the opinion of the appraisers and of 
the court below, seems to be a misunderstanding of the words "change 
in condition," as used in section 5 of the act. After premising the 
payment of a bounty by the exporting country, the language of the 
act is "then upon the importation of any such article or merchandise 
into the United States, whether the same shall be imported directly 
from the country of production or otherwise, and whether such article 
or merchandise is imported in the same condition as when exported 
from the country of production, or has been changed in condition by re- 
manufacture or otherwise, there shall be levied and paid * * * in 
addition to the duties otherwise imposed by this act, an additional 
duty equal to the net amount of such bounty or grant, however the 
same shall be paid or bestowed." The évident meaning of this pro- 
vision of the section is that any article imported from a bounty-pay- 
ing country shall not escape the additional duty imposed by the act, 
by being remanufactured or changed so as to be brought into a classi- 
fication différent from that to which it originally belonged. In other 
words, that its identity as an article upon which bounty shall be paid, 
shall not be lost by any change of condition like that of remanufac- 
ture being accomplished, but the original article upon which the ex- 
port bounty is paid, will be followed into any article imported, into 
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which it has in the meantime been incorporated. If yarn or pig iron 
are the subjects of bounty from the country of export, and the one 
be changed into cloth and the other changed into steel between the 
time of exportation and the time of importation into the United 
States, the bounty aided yarn and the bounty aided pig iron would 
still be subject to the additional duty in their changed condition, and 
some mode would hâve to be devised by which their présence could be 
detected and measured. 

A mère diminution, however, in the quantity of units of 
weight or measure of a commodity, usually measured by such 
units, is not such a change of condition "by remanufacture 
or otherwise," as is evidently contemplated by the language 
of the act just quoted. Each pound of sugar is unclianged 
in condition, as each bushel of grain would be unchanged, in the 
sensé meant by the act. If fewer gallons of oil, or bushels of grain, 
or pounds of sugar are actually imported or landed, than were ex- 
ported or loaded on the ship, such diminution in the number of units 
is not a change in condition of what remain, even if considered in 
the mass or as a cargo. Yet, that it is such a change, seems to be 
the conclusion arrived at by the majority of the Board of Appraisers. 
They say in their opinion : 

"Whether its weight became less or wliether the cargo became otherwise 
changed in condition, by reason of remanufacture or otiierwise, alter exporta- 
tion and before importation, does not matter ; so long as the cargo shipped 
was imported into this country, it must pay additional duty and that addi- 
tional duty must be equal In amount to the amount of bounty paid on the 
merchandise." 

The reasoning upon which this conclusion rests is not satisfactory. 
It withdraws the attention,, from the express words of the act, that 
the additional duty is leviable only upon the "importation of any such 
article or merchandise into the United States," by an equivocal use 
of the word "merchandise," as if synonymous with the cargo placed 
upon the ship. The act is not speaking of a change in condition of a 
cargo qua cargo, but a change in condition of the articles or mer- 
chandise composing the cargo. The argument of the board and the 
court below takes the cargo as the unit, and, to quote from the brief 
of the appellant, they say in effect: 

"A cargo of sugar was exported. On it you received a bounty. This cargo 
was imported. You must, therefore, under the statute repay to the United 
States the same bounty." 

They treat the importation as being one of a "cargo," as if, upon 
the importation of some concrète article, such as a statue or a coach, 
a bounty being paid upon the exportation thereof, it was found that 
a leg was broken off the statue or a spoke out of one of the wheels 
of the coach had been lost, and they were insisting that the thing im- 
ported was still a statue or coach, and the additional duty measured 
by the bounty must still be paid. The fallacy of such reasoning is 
too apparent to need further discussion. 

Inconsistently with the position thus taken, the majority of the 
Board of Appraisers in their opinion seem to concède, that if part of 
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the cargo, upon which export bounty is paid, is lost by the périls of 
the sea, the additional duty levied should only be equal to the amount 
of the export duty paid on what remained of the cargo and was actually 
imported. Such a loss or diminution in weight, they argue, was not 
due to what they call "natural causes," and therefore did not constitute 
such a "change in condition" as is contemplated in the statute. They 
then proceed to say, that where there is a shortage in weight at the 
port of entry, it is prima facie évidence that the same was due to 
natural causes, in which case the shortage is a mère change in con- 
dition, and the net amount of bounty paid upon the whole exporta- 
tion must be the measure of the additional duty. To avoid this, the 
importer, they say, must assume the burden of showing that such 
shortage is due to other than what they denominate "natural causes." 

Ail this is pure assumption, unjustified by the language of the sec- 
tion, or by any fair inference from the section as a whole or from 
anything contained therein. The act of Congress in the section re- 
ferred to, says nothing about change of condition from "natural 
causes," makes no discrimination between shortage or diminution in 
weight resulting from such natural causes, and that resulting from 
périls of the sea, and of course gives no définition or explanation of 
what is meant by "natural causes." Indeed, neither the appraisers 
themselves nor the court below gives such définition. However much 
it may be believed that Congress meant ail this, it certainly has not 
said it. The caution implied in the phrase "Voluit sed non dixit," is 
as applicable to the interprétation of législative acts as to that of tes- 
tamentary acts. If a change was to be made as to the theretofore 
usual basis of customs duties, plain, explicit and appropriate language 
for that purpose should, and we are bound to présume would, hâve 
been employed by the législative branch of the government. It is not 
for courts to extend the scope and meaning of a statute beyond what 
is determined by its express language, even if the purpose be to har- 
monize it with an intention of the Législature enacting it. To do so, 
would be judicial législation. 

It is a well-settled canon of statutory interprétation, that tax laws 
must be clear and unequivocal in the language, by which a tax burden 
is imposed upon the citizen, and ail doubts in regard thereto must 
be resolved in favor of the taxable. 

In view of what we bave said, it will be unnecessary to consider 
the proposition made by the appellant, that the loss in weight in this 
importation was, as a matter of fact, due to the actual destruction 
of sugar on the voyage to the United States, caused by the périls of 
the sea, so that even on the construction of the statute adopted by the 
court below, the extra duty in the présent case is only payable on the 
landed weights. It should, nevertheless, be said, that it abundantly 
appears from the record, that the steamship "Pilgrim," carrying this 
cargo of sugar, was subjected to unusual stress of weather in her 
voyage from Hamburg to this country. She sailed on the 6th of Janu- 
ary from Hamburg, and reached Philadelphia on February 26th, 
a voyage of 53 days instead of one of 10 or 13 days, which would hâve 
been the case under normal conditions. Grounding several times be- 
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fore she reached the sea, which caused leaks and strains and necessi- 
tated sundry repairs, she was afterwards exposed to storms of unusual 
violence and duration, which caused further leaks, from which it was 
found that the sugar had been badly damaged and much of it destroyed. 
We cannot agrée, therefore, with the court below that there was no 
sufficient évidence to show how there came to be a shortage in the 
sugar exported. 

We think, however, that the express language of section 5 of the 
revenue act of July 24, 1897, requires that the additional duty imposed 
by said act, should be measured by the export bounty paid upon the 
weight of sugar actually imported into this country, as found by the 
officiai weigher at the port of Philadelphia, and upon which the regu- 
lar duties were assessed; and that it is immaterial from what causes 
the deficiency, if any there be, results. 

The decree of the court below is therefore reversed and the record 
remanded, witli directions to enter a decree in conformity with this 
opinion. 



In re McKENZIB. 

(Circuit Court of Appeals, Eighth Circuit. Oetober 7. 1905.) 

No. 50. 

Bankruptct — Review — Appeal or Pétition fou Retisiott — Widow's Right 
OF DowEB — Reviewaele Eitheb Way. 

The gmnt of .iurisdiotion to tlie Circuit Courts of Appeals (Bankr. Act 
July 1, 1898, c. 541, § 24a, 30 Ktat. 553, U. S. Comp. St. 1901, p. 3431), to 
review by appeal the final décision of a controversy arising in banljruptcy 
proceedings of which that court would bave had appellate jurisdiction if 
It had arisen in any other case in a fédéral court, and the grant of Juris- 
diction to revise and superintend in matter of law the proceedings of 
the inferior courts of bankruptcy (section 24b [U. S. Comp. St. 1001, p. 
3431]) are not exclusive of eaeh other, but cumulative or concurrent 
grants, the former of jurisdiction to review questions of law and of fact, 
the latter of jurisdiction to review questions of law only. 

An aggrieved party often bas a choice of thèse methods. 

A décision of a controversy in bankruptcy proceedings which Involves a 
widow's right of dower in the estate of the bankrupt présents a case of this 
character, and where no disputed question of fact is In issue this court has 
Jurisdiction to review it by a pétition for revision. 

[Ed. Note. — Appeal and review In bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

Same — Division of Estate Between Ceeditobs and Bankeupts and Theib 
Famiues Goveened by State Laws. 

It was the intention of Congress and the public policy embodled In the 
bankruptcy law to divide the estate of a bankrupt between him, hls wife 
and children on the one hand, and his creditors on the other hand, as the 
laws of the state of his domicile authorized its division under like clrcum- 
stances. 

Same — Rights of Dower — Consteuction or § 8a. 

Bankr. Act July 1, 1898, c. 541, § 8a, 30 Stat. 549 [U. S. Comp. St 1901, 
p. 3425], expressly enacts, and its true interprétation Is, that the widow and 
children of a bankrupt who dies during the pendency of bankruptcy pro- 
ceedings by or against him shall hâve the same rights of dower and the 
same allow^ances as are granted to tbem by the laws of the state of bis 
domicile under slmilar circumstances. 
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4. Statutes — Construction — Declabatoet or ExisTmo Laws. 

The Intent of a législative body in enacting a statute which déclares and 
préserves existing laws and riglits is to dispel doubt and to prevent the 
modification or disregard of sucli laws and riglits. Sueli statutes are not 
nugatory because they do not modify existing laws, because tbeir true pur- 
pose and eiïect are to prevent sucli modification. 

5. Bankeuptcy — RioHTS OF DowER IN Abkansas — Real Propebty. 

Under the laws of Arkansas (Klrby's Dig. § 2087), which give the 
widow dower rights superior to the rights of creditors of her deceased hiis- 
band in ail the real estate of wliich he was seized of an estate of inher- 
itance at any time duringthe marriage, unless shehas relinquishedthem in 
légal form, a trustée in banliruptcy may not seli his real estate free frooi 
thèse rights, nor divest his widow of her dower rights in the proceeds of 
sales of it made without her cousent, where the bankrupt dies after adju- 
dication of bankruptcy and before distribution of the proceeds of the sales. 

6. Same — Rights of Dowee in the Personal Propeety — Death of Bankeupt 

AFïEB Adjudication. 

A widow of a bankrupt who dies after adjudication of bankruptcy and 
delivei-y of possession to a qualified trustée has no rights of dower in his 
unexempt Personal property or its proceeds under the laws of Arl^ansas, 
which provide that a widow "shall be entitled, as part of her dower in her 
own right, to one-third of the personal estate * * * whereof her hus- 
band died seised or possessed" (Klrby's Dig. § 2708), because lie was not 
seised or possessed of such personal property at the time of his death. 
Adams, Circuit Judge, dissenting. 
(Syllabus by the Court.) 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western Division of the Eastern District of Ar- 
kansas, in Bankruptcy. 

N. T. White and Ben J. Altheimer, for petitioner. 
Morris M. Cohn, for respondent. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. This is a pétition to revise the judgment 
of the District Court of the Eastern District of Arkansas to the effect 
that the widow of a bankrupt, who died after his adjudication, is not en- 
titled to any rights of dower in the proceeds of his personal estate which 
passed to his trustée in bankruptcy. In re McKenzie (D. C.) 133 Fed. 
986. The petitioner was the wife of Ben F. McKenzie. On February 
16, 1904, he was adjudged a bankrupt on his own pétition and his prop- 
erty was thereupon placed in the possession and control of a trustée in 
bankruptcy. On June 19, 1904, after the trustée had converted this per- 
sonal property into more than $3,000 in money, the bankrupt died. His 
widow petitioned the district court for one-third of the proceeds of this 
property and her pétition was denied. 

Counsel for the respondent insists that this court is without jurisdic- 
tion to détermine the question of law presented by the pétition for the 
reason that the amount involved exceeds $500 and section 85a of the 
bankruptcy law of 1898 permits an appeal "from a judgment allowing 
or rejecting a debt or claim of five hundred dollars or over." Bankr. 
Act July 1, 1898, c. 541, 30 Stat. 553, U. S. Comp. St. 1901, p. 3433. But 
the claim of the petitioner is probably not of the character referred to in 
this section of the statute, and if it were the grant of the jurisdiction 
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"to revise in matter of law the proceedings of the several inferior courts 
of bankruptcy" by section 24b [U. S. Comp. St. 1901, p. 3431], and tiie 
grant of jurisdiction to review final décisions therein by appeal, are not 
exclusive of each other, but concurrent and cumulative. Décisions of 
questions of law may in many cases be revised by pétition in the Circuit 
Courts of Appeals under section 24b during the pendency of the proceed- 
ings, which are also reviewable by appeal after final décisions bave been 
rendered. The pétition for revision in effect invokes a décision upon a 
demurrer, an appeal, one upon the merits of the case. The former per- 
mits the appellate court to détermine légal questions without an exami- 
nation of the évidence upon disputed issues of fact, the latter allows it 
to review the entire case. In many cases parties aggrieved bave the op- 
tion to présent questions of law by pétition for revision, or questions of 
law and fact by an appeal. 

This case is of that nature. It involves the title to a portion of the 
estate of the bankrupt, not a claim of a creditor based upon bis debt, 
obligation, or wrongful act. If the controversy had arisen in a fédéral 
court when it was not sitting in bankruptcy, the final décision of it would 
bave been reviewable in this court by writ of error or appeal. Jurisdic- 
tion to review the final judgment in this case upon both the law and the 
facts by an appeal was granted by section 24a, and jurisdiction to revise 
the action of the bankruptcy court herein by section 24b. As the peti- 
tioner sought to review a question of law only, the proceeding by péti- 
tion for revision was the more appropriate and convenient method and 
this court bas jurisdiction to entertain it. Act March 3, 1891, c. 517, § 
6, 26 Stat. 828, 1 U. S. Comp. St. 1901, p. 549 ; Bankr. Act July 1, 1898, 
c. 541, §§ 2 (7), 24a, 24b, 30 Stat. 546, 553 [U. S. Comp. St. 1901, pp. 
3421, 3431, 3432] ; Dodge v. Norlin, 66 C. C. A. 425, 429, 133 Fed. 363, 
367. 

The intention of Congress portrayed and the public policy embodied 
in the bankruptcy law was to divide the estate of the bankrupt between 
him, his wife and children on the one hand, and bis creditors on the 
other, in the same way that the laws of the state permitted its division 
under similar circumstances. This purpose is evidenced by the préserva- 
tion of exemptions allowed to the bankrupt by the state laws (Bankr. 
Act July 1, 1898, c. 541, § 6, 30 Stat. 548 [U. S. Comp. St. 1901, p. 
3424]), by the exception of his exemptions from the property which 
passes to the trustée by the transfer to the latter of the title to ail the 
property not exempt which the bankrupt could bave transferred before 
the pétition was filed and ail that could bave been sold under judicial 
process against him (§ 70a, 30 Stat. 565 [U. S. Comp. St. 1901, p. 
3451]), and by the provision that in case of his death the widow and 
children shall hâve the same rights in his property that they would bave 
had under similar circumstances under the laws of the bankrupt's rési- 
dence (§ 8a, 30 Stat. 549 [U. S. Comp. St. 1901, p. 3425]). No words 
occur to us which would indicate this intention more clearly than those 
of the section last cited. It reads : 

"Sec. 8. Death or Insanity of Bankrupts. — a. The death or insanity of a bank- 
rupt shall not abate the proceedings, but the same shall be conductecl and con- 
■iuded In the same manner, so far as possible, as though he had not died or 
142 F.~25 
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become Insftne : Provlded, that in case of death the wldow and chîidren shall be 
entltled to ail rights of dower and allowance fixed by the laws of the state of 
the bankrupt's résidence." 

The rights of the bankrupt and of his wife or widow and children in 
his estâtes are therefore fixed by the laws of the state of his domicile, 
and the right of the petitioner in this case to one-third of the proceeds of 
the Personal estate of this bankrupt is conditioned by the laws of the 
state of Arkansas. 

Those laws provide that a widow shall be endowed of one-third of ail 
the lands of which her husband was seised of an estate of inheritance 
at any time during the marriage unless the same hâve been relinquished 
in légal form, Kirby's Dig. 1904, § 2687, that no deed or conveyance 
made by her husband, no judgment or decree against him, and no lâches, 
covin, or crime of her husband shall préjudice this right of dower (sec- 
tion 2703), and that as against creditors the widow shall be endowed of 
one-third of the real estate in fee simple if a new acquisition, ând not 
ancestral, of which the husband died seised (section 2709). 

Clause 5 of section 70a of the bankruptcy law (Act July 1, 1898, 
c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]), defines the prop- 
erty to which the trustée in bankruptcy took title in this case and hence 
it is the only one that it is necessary for us to consider. That section dé- 
clares that upon the appointment and qualification of the trustée he shall 
"be vested by opération of law with the title of the bankrupt, as of the 
date he was adjùdged a bankrupt, except in so far as it is to property 
which is exempt, to. ail * * * (5) property which prior to the filing 
of the pétition he could by any means haye transferred or which might 
hâve been levied upon and sold under judicial process against him." In- 
asmuch as the bankrupt could not hâve transferred his wife's rights of 
dower in his real estate, and thèse rights could not hâve been levied upon 
or divested under judicial process against him prior to the filing of the 
pétition in bankruptcy, they do not pass to the trustée, he may not law- 
fully sell the lands free from them, and the widow may recover them or 
their value, either in specie or from the proceeds of the sale of the real 
estate, even after an adjudication and an attempted sale by the trustée. 
Porter v. Lazear, 109 U. S. 84, 89, 3 Sup. Ct. 58, 27 L. Ed. 863 ; In re 
ShaeflFer, 5 Am. Bankr. Rep. 248, 105 Fed. 353; In re Slack (D. C.) 
111 Fed. 533 ; In re Forbes, 7 Am. Bankr. Rep. 42 ; In re Seabolt (D. C.) 
113 Fed. 766, 767 ; In re Angier, 4 Nat. Bankr. R. 619, Fed. Cas. No. 
388 ; In re Rester, 5 Nat. Bankr. R. 285, Fed. Cas. No. 6,437. 

But Personal property is of a différent character and the husband's 
dominion over it is more complète. He is not prohibited by the laws 
of Arkansas from selling, pledging, mortgaging, or giving it to third 
parties free from the rights of dower and from ail other rights and claims 
of his wife. While she has an inchoate right of dower in the real estate 
of her husband while living, she has no right whatever in his personal 
property until his death. Her interest in the latter does not accrue until 
he dies, and then it attaches to the personal property of which he was 
seised or possessed at his death, only. Her interest in it is granted and 
defined by the statute of Arkansas in thèse words : 
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"A wldow shall be entltled as part of her dower, In her own rlght, to one- 
tliird of the Personal estate ♦ • * whereof the husband died seised or pos- 
sessed." Kirby's Dig., § 2708. 

The adjudication in bankruptcy and the appointment and qualifica- 
tion of the trustée, disseised and dispossessed the bankrupt of ail his Per- 
sonal estate not exempt from exécution long before his death. Since at 
the time of his death he was neither seised nor possessed of any of it, 
the logical and unavoidable conclusion is that his widow had no right of 
dower or other interest in it under this statute, and her claim to it can- 
not be sustained. So are the décisions of the highest judicial tribunal of 
Arkansas whose construction of thèse statutes of that state is, upon fa- 
miliar principles, controlling in this case. In cases wherein the debtor 
died while he was the owner and in possession of personal estate, the 
claim of the widow to one-third of it has been sustained by that court 
and declared to be superior to that of his creditors. Hill's Adm'rs v. 
Mitchell, 5 Ark. 608 ; Menifee's Adm'rs v. Menifee, 8 Ark. 9, 40 ; James 
V. Marcus, 18 Ark. 421; Crowley v. Mellon, 52 Ark. 1, 11 S. W. 876; 
Crouch V. Edwards, 52 Ark. 499, 12 S. W. 1070. 

But in cases in which the husband died after he had parted with the 
title or possession of his personal property the claim of the widow to a 
right of dower or other interest therein under the statutes of Arkansas, 
superior to that of his creditors, was denied on the ground that owner- 
ship and possession at the time of the death of the husband were indis- 
pensable conditions of the maintenance of such a claim. Arnett v. Ar- 
nett, 14 Ark. 57, 58 ; Crow v. Powers, 19 Ark. 424; Street v. Saunders, 
27 Ark. 554; Hawk v. Hawk (D. C.) 102 Fed. 679, 681; McCIure v. 
Owens, 32 Ark. 443, 444. In Arnett v. Arnett, the husband died after 
the sheriflf had levied an exécution against him upon, and taken posses- 
sion of, his Personal property, but before the return day and before a 
sale under the exécution, and the court held that while the title remained 
in the debtor at the time of his death, he was neither seised nor possessed 
of the property, and the widow had no right of dower in it. In Crow v. 
Powers the décision was that the widow had no interest in a slave of 
whom her husband had made a deed of manumission to take effect at his 
death. In Street v. Saunders the Suprême Court of Arkansas declared 
that a widow had no right of dower in anything but the surplus after 
the payment of the debt to secure which her husband had made a trust 
deed of some of his personal property, although he retained the posses- 
sion of it at the time of his death, for the reason that the trust deed had 
divested him of the title and he was not the owner of the property when 
he died. In Hawk v. Hawk, 102 Fed. 679, 681, the District Court for 
the Western District of Arkansas was required to interpret a cognate 
statute of that state which provides that a "wife who is granted a di- 
vorce from her husband shall be entitled to one-third of the husband's 
Personal property absolutely," Sand. & H. Dig. § 2517. The Suprême 
Court of Arkansas had held that the interest in the personal property of 
her husband of a wife who had procured a divorce was the same under 
this statute as the right of dower of a widow in the personal property of 
her deceased husband under the Arkansas statute upon that subject. 
The learned district judge decided that one who procured a divorce 
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after the adjudication of her hustand a bankrupt had no interest in his 

unexempt personal property, and said : 

"But a wife has no dower rights in the personal property of ner husbaiMl 
until after his death ; nor has a wife any rights under this statute until the 
decree of divorce is rendered in her f avor." 

In McClure v. Owens, 33 Ark. 443, 444, the husband had mortgaged 
certain personal property to secure his debt. He died in possession of it, 
but the mortgagees subsequently seised it under the power in the mort- 
gage. The court decided that the widow had no right of dower in it 
and said: 

"The wife by marriage has no such Inchoate right of dower in the personal 
estate of her husband as she has In his real estate, and he may sell, mortgage, 
or dispose of the same at his pleasure. Her right in his personal estate does 
not accrue until his death and only in such as he tlien owns." 

If a mortgage or a trust deed made by a debtor to secure a single 
creditor deprives his widow of ail right of dower in everything but the 
surplus of the proceeds of the personal property it describes after the 
debt is paid, a transfer of such property by opération oî law to a trustée 
under the bankruptcy law to secure ail the creditors of the debtor cannot 
be less effective to protect them. 

It is said that this conclusion renders nugatory the proviso of section 
8 (a), that in the absence of this provision widows had their rights of 
dower in the personal property of their bankrupt husbands who died be- 
fore adjudications in bankruptcy against them, and that for this reason 
some other meaning should be sought out and imported into this section. 
The argument proves too much. It proves that every .statute, which sim- 
ply déclares the settled law and enacts that this law and the rights vested 
under it shall remain undisturbed and free from doubt, notwithstanding 
its enactment, must be construed to change the law and to enlarge or di- 
minish the rights by bringing into them such provisions, as counsel may 
persuade the courts it would be judicious to enact. No such canon of 
construction has been found in the books. The true purpose and the de- 
signed effect of statutes, declaratory of the common or existing law and 
preservatory nf the rights vested thereunder, is to dispel doubt and to 
make plain the fact that such laws and rights shall remain undisturbed. 
This was the effect of a similar provision upon this subject in Bankr. 
Act Aug. 19, 1841, c. 9, 5 Stat. 442, § 2 (Porter v, Lazear, 109 U. S. 84, 
89, 3 Sup. Ct. 58, 37 L. Ed. 865), and the intention that the proviso hère 
under considération should hâve this eiïect and no other shines forth 
from the fit words of the statute. It has its complète and intended efifect 
when it dispels doubt and secures to widows and children of bankrupts 
the rights of dower and allowances granted to them under like circum- 
stances by the laws o£ the states of the bankrupts' résidences. 

An argument by analogy, which runs in this way, is suggested: In 
cases of the class first cited, in which the husbands died seised and pos- 
sessed of their personal property the Suprême Court of Arkansas de- 
clared that the administrators of their estâtes took and held one-third of 
their personal property and of its proceeds as trustées for the widows. 
Trustées in bankruptcy are not bona fide purchasers. They take and 
hold the title of the bankrupt only, unless there is some fraud upon cred- 
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itors, or some other provision of the bankruptcy law modifies thîs gên- 
erai rule. Therefore, it is said that trustées hold one-third of the Per- 
sonal property of bankrupts, who die after their adjudication and before 
their disclaarge, in trust for their widows. The premises are sound, but 
they do not sustain the conclusion. The argument ignores the crucial 
fact that the seizure or possession of the husband at the time of his 
death is an indispensable condition of the création of the trust for the 
benefit of the widow. If the death of the bankrupt, McKenzie, had oc- 
curred at or before the transfer of his title to the trustée in bankruptcy, 
the contention might hâve persuasive force, because then he might hâve 
been seised or possessed at the time of his death. But he died long 
after the transfer of his title and possession to his trustée in bankruptcy. 
At the time of that transfer no inchoate right of dower in his personal 
property existed. He had the unincumbered title, the undisturbed pos- 
session and plenary power to dispose of the property by sale, by pledge, 
or by gift at his pleasure. That title, possession and power vested in the 
trustée, in trust for his creditors, and not for the wife, upon the adjudi- 
cation and the appointment and qualification of the trustée, because her 
right attached only to the property of vi'hich her husband died seised and 
possessed and at the time of his death he had neither seizure nor posses- 
sion of any of the personal property, the proceeds of vi'hich are the sub- 
ject of this controversy. 

The décision and judgment below Mvere right, and the pétition for re- 
vision must be denied. It is so ordered. 

ADAMS, Circuit Judge (dissenting). I am unable to agrée with the 
conclusion reached by the majority in this case. The lavvs of Arkansas 
(section 2708, Kirby's Dig.) set apart one-tliird of the personal estatc 
of which a husband may be seised or possessed at his death as a reason- 
able portion or dower for the widov,?. Other states, at the time of the 
passage of the bankruptcy act, had similar provisions for the benefit of 
widows. In the light of such législation, denoting a somewhat gênerai 
public policy, the provisions of the bankruptcy act were enacted bv Con- 
gress. Section 70a of the act (Act July 1, 1898, c. 541, 30 Stat. 565 [U. 
S. Comp. St. 1901, p. 3451]), vests, as of the date of adjudication, title 
of the bankrupt to ail property subject to the provisions of the act in 
the trustée, when appointed and qualified. By the provisions of this last- 
mentioned section, taken singly and literally, the adjudication would 
operate to vest title to ail of a bankrupt's personal property in the trustée 
as of the date of adjudication, and the bankrupt might thereby become 
so divested or dispossessed of his personal property, by opération of law, 
as to defeat the wife's right of dower fixed by statutes of Arkansas and 
other States, if the bankrupt should die pending the proceedings. 

This was the situation before Congress when the bankruptcy act was 
under considération and may well hâve afforded occasion for the pro- 
vision found in section 8a of the act. 30 Stat. 549 [U. S. Comp. St. 
1901, p. 3425]. By this last-mentioned section it was enacted that the 
death of a bankrupt should not abate the proceedings already instituted; 
and then, doubtless out of abundant précaution, lest the opération of sec- 
tion 70a and the continuation of proceedings, notwithstanding the death 
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of the bankrupt, might defeat the rights of widows and orpKans, ac- 
corded to them by the laws of many states, the foUowing proviso was 
added : 

"Provided that in case of death [meanlng death after the flling of pétition 
for adjudication in banliruptcy] tlie widow and cliildren shall be entitled to ail 
rights of dower and allowance flxed by the laws of the state of the bankrupt's 
résidence." 

This proviso is as much a part of the bankruptcy act as is section 70a. 
It contains no words of limitation, is broad and comprehensive, has 
efïect upon the same subject as is involved in section 70a, and was, in 
my opinion, intended by Congress to hâve full force and efïect as a 
remédiai provision or modification of the last-mentioned section, to the 
extent of preventing its provisions from being so construed as to eut ofï 
the widow's fight of dower as fixed by the state statutes. 

It is inferentially conceded in the opinion of the majority, and in my 
opinion necessarily so, that in the absence of the proviso to section 8a 
widows could assert their statUtory rights of dower in the personal prop- 
erty of their bankrupt husbands, whenever they died before adjudication 
in bankruptcy against them. Until adjudication, the title of a bankrupt 
is not divested, and until then his seisin or possession of personal prop- 
erty is not disturbed. Accordingly his death at any time pending pro- 
ceedings in bankruptcy, but prior to adjudication, under the authority of 
the Arkansas cases cited in the majority opinion, would not hâve de- 
prived his widow of her dower interest in his personal property, but, on 
the contrary, would doubtless hâve conferred upon her that right. The 
proviso in question, therefore, was not necessary to enable her to suc- 
cessfully assert her statutory rights in case of the death of the hus- 
band at any time before adjudication. If it can hâve no scope for 
opération after adjudication as declared by the majority, it clearly is in- 
operative and idle. 

Such a conclusion should not be reached if any interprétation can be 
given the whole act which will give this proviso a rational and harmo- 
nious efifect. This, as aiready indicated, can be donc. The two sections 
in question, when read together, évince a clear purpose on the part of 
Congress to recognize the wise and humane public policy, found in the 
législation of many of the states, making provision for widows and or- 
phans, by providing that even in cases of bankruptcy, when death oc- 
curs at any time pending the administration of the estate, their statutory 
rights should be respected. 

To accomplish this purpose, the Congress, in my opinion, by the pro- 
viso to section 8a excepted the personal property of which the widow 
would be deprived by the terms of section 70a from its opération. Cer- 
tainly this construction, so reasonable and humane, should be adopted, 
rather than to déclare the proviso void and of no effect. 

This conclusion is sustained by the case of In re Slack (D. C.) 111 
Fed. 523. 
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In re HOLMES. 

(Circuit Court of Appeals, Elglitli Circuit October 25, 1905.) 

No. 47. 

1. Bankruptcy— Appellate and Revisobt Jurisdiction Not Exclusive, but 

Cumulative. 

Ttie right of appeal and tlie rigtit of superintendence and revision in mat- 
ter of law only under Bankr. Act July 1, 1898, c. 541, § 24b, 30 Stat. 5m 
[U. S. Comp. St. 1901, 3432] are not exclusive, but cumulative. In a proper 
case an aggrleved party lias tlie option to revlew the controverted facts 
and the law wtilcli condition an order or judgment by appeal, or to review 
tlie law only by pétition for revision. 

[Ed. Note. — ^Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

2. Same — Time fob Appeal — Pétition to Revise Appealable Obder. 

The time within which a pétition for the revision in matter of law, 
under Bankr. Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 IV. S. Comp. St. 
1901, p. 3432], of an appealable order or judgment may be presented, is lim- 
Ited by the time flxed by the bankruptcy law for the appeal. 
(Syllabus by the Court.) 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Colorado, in Bankruptcy. 

Alva B. Adams, for petitioner. 
Matthew J. Galligan, for respondent. 

Before SANBORN, Circuit Judge, and PHILIPS and CAR- 
LAND, District Judges. 

SANBORN, Circuit Judge. On October 19, 1904, George Holmes, 
the trustée of the estate of the Colorado Foundry Company, a bankrupt, 
filed a pétition in this court to revise in matter of law an order of the 
court below made on April 15, 1904, which allowed to one Sells, a mort- 
gagee of the bankrupt, a preferential claim of $694.56 and an unpre- 
ferred claim of $705.44 and interest. The trustée challenged the allow- 
ance of the préférence alone. The mortgagee has made a motion to dis- 
miss the pétition, because an appeal from the order which allowed his 
préférence would lie, because more than six months elapsed between the 
making of the order and the filing of the pétition, and because a consid- 
ération of évidence and a détermination of controverted facts is essential 
to a review of the ruling below. 

The existence of the debt is conceded. The only question which the 
case présents is whether or not the mortgagee is entitled to his préfér- 
ence by virtue of his chattel mortgage. This is a controversy over the 
title and property of the estate of the bankrupt between the trustée and 
the mortgagee, a party adverse to the trustée and the bankrupt, of which 
this court is given appellate jurisdiction by Bankr. Act July 1, 1898, c. 
541, § 24a, 30 Stat. 553, U. S. Comp. St. 1901, pp. 3431, 3433; Dodge 
v. Norlin, 133 Fed. 363, 366-369, 66 C. C. A. 435, 437-429. In the sec- 
ond year after the act of 1898 was passed this court decided that a péti- 
tion to revise in matter of law under section 24b an appealable order or 
judgment could not be maintained, and numerous décisions hâve since 
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been rendered to tlie effect that the right of appeal and the right of re- 
vision are exclusive each of the other. In re Kiiffler, 127 Fed. 125, 61 
C. C. A. 259 ; In re Worcester County, 103 Fed. 808, 811, 42 C. C. A. 
637, 641; First Nat. Bank v. State Nat. Bank, 131 Fed. 430, 433, 65 C. 
C. A. 414, 417; In re Friend, 134 Fed. 778, 781, 67 C. C. A. 500, 503; 
In re Muelkr, 135 Fed. 715, 68 C. C. A. 349. This theory, however, 
has resulted in such contrariety of décision relative to the proper method 
of review of spécifie orders and such confusion and uncertainty in the 
practice that it has become necessary for lawyers in many instances to 
take an appeal and file a pétition for revision in the same case in order to 
be sure to obtain a revievi/ of the ruling challenged. In re Worcester 
County, 102 Fed. 808, 811, 42 C. C. A. 637, 641. Thus it was held in 
the cases of In re Worcester County, 102 Fed. 808, 814, 42 C. C. A. 637, 
643, and In re Rouse Hazard Co., 91 Fed. 96, 33 C. C. A. 356, that an 
order which allowed a créditer a préférence ^w^s reviewable by a pétition 
for revision and not by appeal, while in Cunningham v. German Ins. 
Bank, 103 Fed. 932, 935, 43 C. C. A. 377, 380, In re Roche, 101 Fed. 
956, 43 C. C. A. 115, and In re Soudan Mfg. Co., 113 Fed. 804, 51 C. 
C. A. 476, the opposite conclusion was reached. 

Moreover, under the theory that the appellate and revisory j'urisdic- 
tion of the courts of appeals are exclusive each of the other, a large 
share of the time and labor of the judges of the courts of appeals, and 
of the lawyers who assist them, and no insignificant portion of the means 
of the litigants, ail of which are imperatively demanded for the décision 
of the tnerits of the questions the parties seek to présent, or of still more 
important issues of law, are consumed in the litigation, détermination, 
and préparation of opinions concerning the question whether an order 
or proceeding in bankruptcy which is clearly reviewable must be re- 
viewed by appeal or by pétition for revision. Witness the authorities 
already cited and numerous other learned opinions upon this question 
which crowd the reports of the Courts of Appeals. In this state of the 
case, in the year 1903, an original pétition to revise in matter of law 
proceedings of the district court of Kingfisher county, Okl., which cul- 
minated on April 6, 1903, in an order which dismissed an involuntary 
pétition in bankruptcy was presented to this court. The order of the 
district court was a "judgment refusing to adjudge the défendant a 
bankrupt,*' it was appealable under Bankr. Act July 1, 1898, c. 541, § 
25a, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432], and an appeal from 
it would hâve brought up for review ail the preceding rulings in the 
case. This court certified thèse facts to the Suprême Court, and inquired 
whether it had jurisdiction to superintend and revise, in matter of law, 
thèse proceedings in the district court of Kingfisher county, and the Su- 
prême Court answered in the affirmative. The fact that the only real 
object of the pétition in that case was to reverse the judgment refusing 
to adjudge the défendant a bankrupt was disclosed by the certificate te 
the Suprême Court and appears in the report of the case. Plvmouth 
Cordage Co. v. Smith, 194 U. S. 311, 24 Sup. Ct. 725, 48 L. Ed. 992. 
After the rendition of this décision this court proceeded upon the origi- 
nal pétition for revision to review and reverse the judgment of the dis- 
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trict court of Kingfisher county and to direct it to take farther proceed- 
ings in the case. In re Plymouth Cordage Co., 135 Fed. 1000, 68 C. C. 
A. 434. 

In the case of Dodge v. Norlin, 133 Fed. 366, 367-369, 66 C. C. A. 
435, 427-429, a reconsideration of the effect of the grants of appellate 
and revisory jurisdiction in the bankruptcy law in the light of the dé- 
cisions of the courts and in view of the confusion and uncertainty, which 
had arisen in the attempt to treat them as exclusive, relative to the meth- 
od of review which should be invoked in spécifie cases, led this court to 
this conclusion : 

"The act of 1808 does not grant tbe appellate and revisory jurisdiction in tlie 
alternative. It does not give to disappointed litigants the rigbt of appeal or the 
right of revision in matter of law. It grants the right of appeal and the right 
of superintendence and revision in matter of law only. It gives both rights 
freely and without limitation. Tlie two grants are not inconsistent, and on 
familiar principles both must stand, and in a proper case either may be In- 
voked." 

This conclusion was affirmed in the case of In re Sallie McKenzie (C. 
C. A.) 142 Fed. 383, at the présent term of this court ; and another re- 
view of the law, the reasons and the authorities upon this question, some 
of which hâve been cited in this opinion, has served only to strengthen 
our conviction of its soundness, The motion for dismissal may not be 
granted because the order challenged vi'as appealable. In a proper case 
an aggrieved party has the option to review the controverted facts and 
the law which condition an order or judgment by appeal or to review 
the law only by pétition for revision under section 24b. 

The bankruptcy law of 1898 does nof in express terms limit the time 
within which a pétition for revision may be presented. It does not, how- 
ever, follow from this lack of limitation that the Courts of Appeals will 
entertain pétitions to revise any of the proceedings of the inferior courts 
of bankruptcy which a disappointed litigant may seek to challenge with- 
out regard to the time which has elapsed between the date of the pro- 
ceeding and the présentation of the pétition. One of the main purposes 
of the law was to provide a speedy method whereby a bankrupt might be 
finally discharged from liability to his creditors and his property might 
be equitably distributed among them. This object would be entirely de- 
feated if the orders and judgments in bankruptcy were forever open, or 
were open for an uncertain or unknown time, to revision and reversai 
upon pétitions under section 24b, because in that case they would never 
become or be known to be either final or conclusive. An uncertainty rel- 
ative to the time within which such pétitions may be maintained neces- 
sarily leaves the conclusiveness of the orders of the bankruptcy courts in 
doubt and thus tends to defeat one of the main purposes of the law. 
There ought, therefore, to be a well-known and certain limit to the time 
within which such judgments and orders may be challenged in matter 
of law by pétition as well as by appeal. 

A proceeding in bankruptcy is a proceeding in equity. The acts of 
Congress prescribe no time within which bills of review must be pre- 
sented in ordinary cases in chancery and yet the rule is well settled that 
such bilIs, to correct errors apparent upon the face of the record, may 
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not be successfuUy maintained unless they are filed within the times 
limited for the review by appeal of the decrees they question. Thomas 
V. Harvie's Heirs, 10 Wheat. 146, 148, 6 L. Ed. 287 ; Ensminger v. Pow- 
ers, 108 U. S. S93, 303, 2 Sup. Ct. 643, 27 L. Ed. 732 ; Central Trust Co. 
V. Grant Locomotive Works, 135 U. S. 207, 227, 10 Sup. Ct. 736, 34 L. 
Ed. 97; Reed v. Stanley, 38 C. C. A. 331, 332, 97 Fed. 521, 522. Péti- 
tions for revision and superintendence in matter of law under section 
24b are available to correct errors apparent upon the face of the record 
only. The reason of this rule of equity therefore becomes even more 
persuasive and compelling in the case of such pétitions than in the case 
of pétitions for review in ordinary suits in chancery, because speedy 
judgments, finality, and certainty are more essential to a just adminis- 
tration of the bankruptcy law than to the détermination of the rights of 
parties in ordinary suits in equity. This rule is just and salutary. It is 
an established rule in equity. A pétition for revision, like ail proceed- 
ings in bankruptcy, is a proceeding in equity, and it ought to be, and is, 
governed by this rule. A pétition to revise or superintend in matter of 
law under section 24b an appealable order or judgment may not be 
maintained after the time for the appeal has expired. The order chal- 
lenged in this case involved the right of the creditor under a chattel 
mortgage to certain property of the bankrupt, or its proceeds, which had 
been taken by the trustée. It was therefore an appealable order. Dodge 
v. Norlin, 133 Fed. 367, 66 C. C. A. 425. But the six months fixed for 
the appeal had elapsed, three days before the trustée filed his pétition 
for revision. 

The pétition, therefore, came too late, and it must be dismissed. It is 
so ordered. 



KLUTT V. PHILADELPHIA & K. RT. CO. 

(Circuit Court of Appeals, Third Circuit January 4, 190G.) 

No. 29. 

1. NBGLiaBNCE— RUNNINO DOWN OF ROWBOAT— CONTEIBUTOBY NeGLIGECNE. 

A tug, havlng a car float on each slde and projecting ahead of her, 
was passlng up the Delaware river in the daytime, and when opposite 
Philadelphia one of the floats i-an down a small rowboat being rowed 
aeross the river by plalntifC's Intestate, and he was drowned. The tug was 
going at usual speed. She had no looUout on either float, and the pllot's 
View of the river was obstructed by box cars on the floats. She gave no 
signal and kept her speed until after the accident. The deceased was ac- 
customed to crossing the river at that point and was a skilled rower. 
He had nearly passed the further float when he was struck, and there 
was évidence tending to show that he was caught by floating Ice. Helcl 
that, in vlew of the circumstances shown, it could not be said as matter 
of law that the deoedeut was guilty of contributory négligence, but that 
the question was one for the jury. 

[Ed. Note. — For cases in point, see voL 37, Cent. Dig. Négligence, §§ 
277-286.] 

2. Samb— Care Requibed as against Négligence op Another. 

Under the facts so shown the case was one for the application of the 
rule that the négligence, of a person in exposing himself to a danger will 
not preclude a recovery for an injury, if the défendant, whose négligence 
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primarlly caused tlie Injury, knew the danger of the injured person or 
shouia hâve discovered it, In the esereise of ordinary care, in time to 
hâve prevented the injury; and such question shonld hâve been submit- 
ted to the jury, in view of the clear fault of the tug In failing to main- 
tain a proper lookout at a place v?here small vessels were liliely to be 
Crossing. 
Dallas, Circuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 133 Fed. 1003. 

Francis Fisher Kane, for plaintiff in error. 
John G. Lamb, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. Julia Klutt, the plaintiff in error, in 
behalf as well of her minor children as herself, brought this action in 
the court below against the Philadelphia & Reading Railway Com- 
pany to recover damages for the death of her husband, Andrew 
Klutt, caused by the alleged négligence of the défendant. The court 
directed a verdict for the défendant on the ground of contributory 
négligence of Klutt, and, such verdict having been rendered gave 
judgment accordingly. 

The material facts of the case, extracted from the évidence con- 
tained in this record, are as follows : Andrew Klutt worked a farm 
on Petty's Island, which lies in the Delaware river opposite the city 
of Philadelphia and near the New Jersey shore. For several years 
Klutt had been accustomed to take his produce in a rowboat across the 
river to the Philadelphia side. He was a skillful rower. On the morn- 
ing of December 23, 1903, about 11 o'clock, Klutt started in his row- 
boat from Petty's Island to row across the river to Cramp's shipyard 
in Philadelphia, a distance of about one-half mile. The day was 
clear. The tide was running down stream, and ice was floating down 
the river. Klutt was alone in his boat. A tug of the défendant was 
then proceeding up the river with two floats, carrying box freight 
cars attached one to each side of the tug. The tug was lashed be- 
tween the two floats far aft, and hence the freight cars shut out from 
the view of the pilot most of the river. In his hemmed-in position 
the pilot could see only that small part of the river directly in front of 
him and visible through the narrow space between the two lines of 
the projecting freight cars. There was no lookout on either of 
the floats. The tug was coming up the river at her usual speed. How 
far down the river she was when the rowboat started to cross does 
not appear with certainty. Klutt was rowing steadily, and had reached 
the middle of the river, and was almost clear of the tug and her 
floats, when his rowboat was run down by the float on the Philadelphia 
side and he drowned. A witness at Cramp's, who looked across the 
river just before the accident, testified : "I saw this man pulling across, 
but it seems he was caught in the ice." The tug did not blow her 
whistle, and she neither stopped nor abated her speed until after the 
disaster occurred. 
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The learned district judge did not hold the tug to be faultless, tut 
ruled the case wholly upon the assumed contributory negUgence of 
Klutt. Clearly the évidence showed négligence on the part of tlie 
tug. She was running in a part of the river frequented by vessels 
and where small craft such as Klutt's rowboat would naturally be 
afioat. Yet she was without a lookout, and her pilot was shut off 
from any adéquate view of tlie river by the cars on the two iîoats, 
between which the tug was lashed. Now, where a steamboat navigat- 
ing a thoroughfare of commerce is without a loolcout, and she is in- 
volved in a collision, the absence of a lookout must be regarded as 
prima facie évidence that the collision was the fault of the steam- 
boat. TheGenesee Chief, 12 How. 443, 13 L. Ed. 1058. Moreover, 
the defendant's tug gave no warning whistle and did not slacken her 
speed. She seems to hâve taken no précaution whatever to avoid 
running down Klutt's rowboat. We should hère note that the défend- 
ant put in no évidence. 

Was the court justified in deciding as a matter of law that Klutt 
was guilty of contributory négligence? We are constrained to answer 
negatively. Certainly Klutt had a right to row his boat across the 
river, notwithstanding the approach of an ascending tug and tow. 
As we hâve seen, he was an experienced oarsman and was accustomed 
to row across the river in that locality. The presumption is that on 
this occasion he exercised reasonable care for his safety commensurate 
with the circumstances. The facts and the proper déductions to be 
drawn therefrom were, we think, within the province of the iury. 
Texas & Pacific Railway Company v. Gentry, 163 U. S. 353, 16 Sup. 
Ct. 1104, 41 L. Ed. 186 ; Grand Trunk Railway Company v. Ives, 144 
U. S. 408, 417, 12 Sup. Ct. 679, 682, 36 L. Ed. 485. In the latter case, 
the court said: 

"There is no flxed standard In the law by which a court is enabled to 
arbitrarily say In every case what conduct shali be considered reiisonable and 
prudent and wliat shall constltute ordinary care under any and ail circum- 
stances. The terms 'ordinary care,' 'reasonable prudence,' and such like 
terms, as applied to the conduct and affairs of men, hâve a relative sig- 
niflcance and cannot be arbitrarily defined. What may be deeiiied ordinary 
care In one case may under différent surroundlngs and circumstances be con- 
sidered gross négligence. The policy of the law has relegated the déter- 
mination of such questions to the jury under proper instructions from the 
court" 

The rowboat, it is to be observed, was not struck as soon as ît came 
within the course of the advancing tug and tow, but was run down 
by the float most distant from Klutt, and when he had almost passed 
safely. In this particular, as in dther respects, the case in hand is 
wideiy différent from the case of CarroU v. Railroad Co., 12 Wkly. 
Notes Cas. 348, relied on by the court below. Moreover, the rule 
of Carroll v. Railroad Co., as was said by the Suprême Court of Penn- 
sylvania,'speaking bv Mr. Justice Mitchell in McNeal v. Railway Co., 
131 Pa. 184, 188, 18 Atl. 1026, 1027, "in its nature is applicable only 
to clear cases." There is little analôgy between the présent case and 
the class of railroad cases of which Carroll v. Railroad Co. is a type. 
A steamboat is not confined to a fixed track like a locomotive and 
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traîn, but has complète control of her movements in respect to course 
and otherwise. In this case it does net appear in the proofs what 
the précise course of the tug was, or whether she made any change 
in her course. Thèse things were within the knowledge of those 
aboard the tug, but none of them testified. 

But, even, upon the assumption that Klutt was guilty of négligence 
in crossing in front of the approaching tug and tow, it does not follow 
that the défendant is exempt from liability to the plaintiff. It is a 
settled principle of law that although a plaintifï, who sues for an 
injury inflicted by the défendant, might by the observance of proper 
care hâve avoided exposing himself to the injury, yet this will 
not prevent him recovering damages from the défendant if the latter 
discovered, or by the exercise of ordinary care might hâve discovered, 
the exposed situation of the plaintifï in time, by the exercise of or- 
dinary care and diligence, to hâve averted the effect of the plaintiff's 
négligence and avoided the injury which happened. 1 Thomp- 
son on Négligence, §§ 230-233, 239 ; Inland & Seaboard Coasting Co. 
v. Toison, 139 U. S. 551, 558, 11 Sup. Ct. 653, 35 L. Ed. 270; Bal- 
timore & Ohio R. R. Co. V. Hellenthal, 88 Fed. 116, 31 C. C. A. 414; 
Turnbull v. New Orléans & C. R. Co., 120 Fed. 783, 57 C. C. A. 
151. Thèse décisions show that the above-stated principle is applicable 
to the case before us. It was for the jury to say whether by the em- 
ployment of a proper lookout the defendant's tug might not hâve dis- 
covered the exposed situation of Klutt in time, by the exercise of 
ordinary care and diligence, to hâve avoided running down his row- 
boat. The question fairly arose upon the évidence and its détermina- 
tion was for the jury. 

The judgment is reversed, and the cause remanded to the Circuit 
Court, with instructions to grant a new trial. 

DALLAS, Circuit Judge (dissenting). I cannot concur in this 
judgment of reversai. The real question in the case was as to the 
contributory négligence of Klutt. He was a skilled rower. He was 
well acquainted with the Delaware river. He had frequently crossed 
it as he was doing when the collision occurred. He of course perceived 
the ice upon it and knew the course of the tide. There was nothing 
to prevent him from seemg the tug and tow (which had the right of 
way) in ample time to enable him to deliberately regulate his own 
conduct with référence to them; and he could hâve avoided the ac- 
cident by passing astern of them, instead of attempting to cross their 
bows. If he did not see them in time, it was because he did not use 
his eyes as he should hâve done. Négligence of those in charge of the 
tug (if established) was no excuse for négligence on his part. He 
was bound to look before putting himself in her path, and not to 
go carelessly into the place of possible danger. If he omitted to look 
and proceeded thoughtlessly, he was guilty of culpable négligence, and 
80 far contributed to his death as to deprive his widow and children 
of any right to complain of others. If he did see the vessels ap- 
proaching him, and yet undertook to cross in front of them, instead 
of waiting for them to pass, the conséquences of his mistake and 
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temerîty cannot be cast upon the défendant Judgîng from the com- 
mon expérience of men, there can be, I think, but one possible solu- 
tion of the problem how the collision occurred. He did not look, or, if 
he looked, he did not heed, but took the chance of crossing before 
the tug and its tow could reach him. In other words, he was clearly 
guilty of contributory négligence; and I am of opinion that this was 
so conclusively shown as to leave nothing for the jury, and that there- 
fore the court below was right in directing a verdict for the défendant. 
Northern Pacific Railroad Co. v. Freeman, 174 U. S. 379, 19 Sup. 
Ct. 763, 43 L. Ed. 1014; Schofield v. Chicago & St. Paul Railroad 
Co., 114 U. S. 615, 5 Sup. Ct. 1135, 29 L. Ed. 224. 



MUTUAI, RESERVE FUND LIFE ASS'N v. ATJSTIN. 

(Circuit Court of Appeals, First Circuit December 13, 1905.) 

No. 587, 

INSUBANCE — LTFE PoLICY — CON.STRUCTION 01' "INCONTESTABLE" CLAUSE. 

A provision in a llfe Insurance policy that, "if this policy of Insur- 
ance shall hâve been In continuons force for three years from its date, 
It shall thereafter be incontestable, except for nonpayment of premlums 
as herein provicted, or for misstatement of the âge of the member in the 
ai)pIieation therefor," niust be given efl'ect in accordanee with the ex- 
presped intention of the parties as covering ail grounds for contest not 
expressly excepted therein. Where such a policy was delivered and ac- 
cepted, and retained for more than three years, and untll the death of 
the insured, during which time ail premlums were paid, and It was treat- 
ed by both parties as a valid and subsisting eontract, it was in "contin- 
uons force" during such time, notwithstanding a further provision that it 
should not take elïect or be in force until delivered to the insured In bis 
llfetime and while in good health, nor unless the flrst payment was made 
while he was also in good health, which condition was not complied with ; 
the applicant not being in fact In good health at the time of delivery 
and the payment of the flrst premium. Such a condition is of no higher 
effect than any warranty, which also créâtes a condition précèdent to 
any obligation on the part of the company. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 132 Fed. 555. 

Victor J. Loring, for plaintiiï in error. 
Joseph Bennett, for défendant in error. 

Before LOWELL, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

BROWN, District Judge. The policies of insurance upon the life 
of Jonathan W. Austin contain the following clause: 

"XIV. If this policy of insurance shall hâve been In continuons force for 
three years from its date, It shall thereafter be Incontestable except for 
nonpayment of premiums as herein provided or for misstatement of the âge 
of the member in the application therefor, subject to the provisions hereof." 

The insurance company contends that this so-called "incontestable 
clause" never took effect, for the reason that the policy had not been 
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"in continuous force" for three years from its date. The application 
contains the foUowing language: 

"The appUcant further agrées * • • that under no clrcumstances shall 
the insurance hereby applied for be In force untll payment in cash of the flrst 
payment, whlle the applieant Is In good health, and dellvery of the policy to 
the applieant in person during his lifetime and while in good health." 

A further provision in the policy is: 

"II. This contract shall not take effect untll thls policy is delivered to the 
member in person, during his lifetime and while in good health, nor until 
the first payment is paid in cash hereon while said member is also in good 
health. • ♦ •" 

It is established as a fact that Austin was not in good health within 
the meaning of the applications and policies, either when the applica- 
tions were made or when the policies were delivered, or when the first 
premiums were paid. It is further established that the policies 
were delivered to Austin on April 14, 1897; — that he paid the first 
payment and ail premiums as stipulated in each policy until his death 
on October 5, 1902. The company does not rely upon false or fraudu- 
lent représentations, and disavows an intention to avoid its policies for 
breach of warranties. It contends that the good health of the appli- 
eant was a condition précèdent, and that no contractual relation, there- 
fore, ever existed between the applieant and the défendant below. 

According to this contention, the agreement that the policy, after 
^hree years from its date, shall be incontestable, save for nonpayment 
of premiums or misstatement of âge, is itself a conditional agreement, 
conditional upon the insurance having been "in force" ; and the in- 
surance was not in force because, at the time of the delivery of the 
policy, the assured was not in good health. 

Upon the view that the expression "in force" implies that the con- 
tract of insurance shall hâve been of full and binding obligation dur- 
ing three years, the clause may well be regarded as self-destructive and 
deceptive. If we are to read it to mean that, if the policy shall hâve 
been incontestable for three years, it shall thereafter be incontestable, 
it is practically meaningless. 

During the first three years the policy is contestable upon any one 
of the express warranties, or upon any one of the conditions inserted 
by the insurance company for its benefit. Thèse warranties and con- 
ditions ail relate to the inception of the obligation of the insurance 
company. It was agreed by the assured that, if any condition or agree- 
ment should not be fulfilled, the policy should be null and void. It is 
the purpose of an ordinary incontestable clause to annul ail warranties 
and conditions that might defeat the rights of the assured. It is said, 
however, that this is not the ordinary incontestable clause, but a con- 
ditional clause novel in character. 

An agreement that a policy shall be incontestable is of no signifi- 
cance unless we assume the existence of grounds for contest in the 
terms of the contract, or in extrinsic facts. If the policy is not to be 
regarded as in force during the first three years, provided that after 
three years the company is able to show a breach of warranty or of 
conditions, then this incontestable clause is of no value, save as a de- 
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ceptive inducement to those seeking insurance. A construction which 
renders the clause self-destructive and of no avail to the assured, is to 
be avoided. "Parties to a contract are always to be supposed to hâve 
intended something, rather than nothing, by what they hâve said." 
We think it clear that the clause contemplâtes that a policy may hâve 
been "in Continuons force" for three years, even though the insurance 
Company then had good grounds for avoiding it for the reason that 
a condition précèdent had not been fulfilled. The words "in continuons 
force for three years" distinguish between policies which mature by 
death, or otherwise terminate within three years, and policies which 
do not so mature or terminate. Continuance of life for three years 
removes certain risks, and afifords a reasonable period for the dé- 
tection of fraud. It has become quite customary for insurance com- 
panies to waive warranties and conditions after two or three years. 
In construing this incontestable clause, we must not lose sight of the 
fact that it relates, not to the risk at the date of the policy, but at a 
period three years later, and to a risk that is différent in character. 

The agreement concerning the original assumption of risk is dis- 
tinct and independent from the agreement that the policy, after it 
has been outstanding three years in the possession of the assured, shall 
be incontestable. The document contains two separate agreements by 
the Company: 

(1) To insure conditionally for three years. (3) To relinquish 
défenses after three years. Each of thèse forms a part of the con- 
sidération for which the assured pays his money. They relate to 
distinct subject-matter, to différent dates. 

To adopt a construction which includes in the agreement to re- 
linquish défenses ail the warranties and conditions of the first under- 
taking is to destroy the second agreement to relinquish défenses. To 
avoid the reductio ad absurdum which follows, if we interpret the 
words "in force" to mean of full obligation, counsel contend that the 
incontestable clause is not a mère prêteuse, but that it has real sig- 
nificance. 

It is conceded that by the incontestable clause the insurance Com- 
pany is precluded from setting up breaches of warranty. Upon the 
brief for the company it is said : 

"The Company offers in its policy, in so far as tlie correctness of tlie 
answers made in tbe application are concernecl, to put a limit to tlie time 
in wliich it can enforce a strict breacii of warranty, and defent reeovery, by 
reason of the falsity of any answer, whetber made in good faitli or with 
knowledge of Its falsity or not." 

But, if the expression "in continuons force" means of binding ob- 
ligation, we do not see that the company, by its incontestable clause; 
is precluded from a défense for any breach of warranty. The mère 
concession of this point bj' counsel does not relieve us from the dif- 
ficulty of finding a sound légal basis for a construction which would 
make the so-called "incontestable clause" eut out the défense of breach- 
es of conditions précèdent created by clauses of warranty, and let in 
the défense of a breach of a condition précèdent created lay the clause 
concerning delivery in good health. They must both stand upon the 
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same ground. We must adopt a construction based upon a consistent 
application of the same rule. 

A distinction is drawn between the statements in tlie application, 
which are made warranties, and the condition précèdent, as to the de- 
livery of the policy vvhile in good health; but this distinction does 
not affect the meaning of the words "in force," for each of the nu- 
merous warranties also créâtes a condition précèdent to the incurring 
of obligation by the company. Norrington v. Wright, 115 U. S. 
188, 6 Sup. Ct. 12, 29 L. Ed. 3GG ; Filley v. Pope, 115 U. S. 213, 6 Sup. 
Ct. 19, 29 L. Ed. 3Î2 ; Davison v. Von Lingen, 113 U. S. 40, 5 Sup. Ct. 
346, 28 L. Ed. 885 ; Sweenev v. Metropolitan Life Ins. Co., 19 R. I. 
171, 36 Atl. 9, 38 L. R. A. 297, 61 Am". St. Rep. 751. The efïect of 
a stipulation amounting to a waranty is to render the accuracy of the 
State of facts alleged in it a condition précèdent of the insurer's re- 
sponsibility, and he becomes bound only "if" and "in the event that" 
they are literally as the assured had thus represented them to be. An- 
gell on Pire & Life Insurance, § 307. 

The term "incontestable" is of great breadth. It is the "policy" 
which is to be incontestable. We think the language broad enough to 
cover ail grounds for contest not specially excepted in that clause. 
The word "policy" may well be taken to mean a formai document de- 
livered by the company, and containing évidence of an obligation to 
pay. Such a document so delivered is ordinarily contestable, with 
référence to questions arising in connection with its delivery and pay- 
ment of the first premium, as well as with référence to statements con- 
tained in the application. 

In Carpenter v. Providence Washington Insurance Co., 16 Pet. 495, 
509, 510, 10 L. Ed. 1044, Mr. Justice Story said: 

"It is not true that because a policy is procured by misrepreseiitation of 
material facts it is tiierefore to be treated, in the sensé of the law, as uttei'ly 
void ab initie. It is merely voidable, and may be avoided by tlie underwriters 
upon due proof of the facts; but until so avoided it must be treated for ail 
practical purposes as a subsisting policy. In this very case the policy has 
uever, to this very day, been avoided, or surrendered to the company. It Is 
still held by the assured, and he may, if he pleases, bring an action thereon 
to-morrow ; and, unless the underwriters should at the trial prove the mis- 
representation, he will be entitled to recover. » * * 

"Indeed, we are not prepared to say that the court might not hâve gone 
farther, and bave held that a policy— existing and in the hands of the insured, 
and not utterly void upon its very face, without any référence whatever to 
any extrinsic facts — should bave been notified to the underwriters, even al- 
though by proofs, afforded by such extrinsic facts, it might be held in its 
very origin and concoction a nullity." 

Upon the face of each policy in suit it was not invalid. Until con- 
tested by the company, it had such force as upon its face it purported to 
hâve. Ail of the requirements of the company upon the assured were 
met by the payment of premiums. The policy was outstanding as a 
certificate of membership. If a poîicy utterly void upon proof of ex- 
trinsic facts may be regarded as "other Insurance," so this policv, 
imtil either avoided or proven null and void in its origin, may be re- 
garded as a policy in continuons force. 

The argument that the policy was not in continuons force is predica- 
142 F.— 26 
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ted upon an extrinsic fact not appearing upon the face of the polîcy, 
to wit, the fact that the assured was not in good health at the date 
of delivery of the policy. In setting up, or even in relying upon, this 
extrinsic fact, the company is contesting its policy as évidence of 
its obligation. If tlie company is at liberty to set up this fact after the 
lapse of more than 5 years, it is equally at liberty to set it up after 
the lapse of 40 years. Instead of being an incontestable policy, if we 
adopt the defendant's argument, the policy is always contestable. 

AU the conditions and warranties appearing upon the varions docu- 
ments constituting the contract were for the benefit of the insurer. 

To free the mind of the applicant for life insurance from appré- 
hension raised by thèse numerous conditions and warranties, and to 
assure him that his beneficiary shall bave a clear and incontestable 
right, is the ostensible purpose of the incontestable clause. Read as 
an independent clause, it is a strong inducement to the applicant. A 
construction which reads into it as permanent provisions the very 
conditions which apparently it was designed to terminate makes it 
not only inoperative, but exceedingly deceptive, for, while the clause 
would serve as an inducement to the applicant and remove his un- 
willingness to accept a policy containing many conditions upon which it 
might be defeated, the contract would still hold him rigidly to each 
and every warranty and condition contained in it. Such a resuit may 
be avoided by construing the incontestable clause to mean that if the 
policy does not mature or terminate within three years, but during 
that time is outstanding in the hands of the assured, and is not utterly 
void on its face, and is not avoided by the company, but is acted upon 
by both parties as a subsisting contract, it is "in continuons force" 
within the true meaning of the clause. 

The judgment of the Circuit Court is affirmed, with interest, and 
the défendant in error recovers costs in this court. 



W. K. NIVER COAL CO. v. CHERONEA S. S. CO., Limited. SAME v. UR- 
SULA BRIGHT S. S. CO., Limited. SAME v. NEW RUPERRA 
S. S. CO., Limited. SAME v. JONES. 

(Circuit Court of Appeals, First Circuit December 7, 1905.) 

Nos. 533, 534, 535, 536. 

1. SHIPPING DbMTJERAGE — LaY DaYS CONSTETJCTION OF CHAKTEB. 

Wlille under the modem rule, wlilch gives the charterer of a vessel for 
the carriage of coal, ore, grain, or other iilie commodlties, for which 
speciai facilities for loading and discharging are in gênerai use, the 
option to sélect the berth at which the vessel shall load or discharge within 
reasonable limitations, and which subjects her to the necessary delay 
in awaiting her return without demurrage, the customary charter pro- 
visions that lay days shall commence when the vessel is "ready to unload 
and dîscharge" and "written notice is given" hâve no effect, except from 
the tIme the vessel reaches the précise berth where she is ordered; but 
a provision in a coal charter that the time for discharging should com- 
mence when the vessel was ready to unload and written notice given, 
"whether in berth or not," was evidently intended to relieve the vessel 
from the burden of such rule, and the clause must be given effect in ac- 
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cordance wlth its plainly expressed meanlng, and the lay days for dls- 
charging commenced when the vessel gave notice that she was ready to 
unload and was ready, whether at her designated berth or not 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, §§ 
589-592. 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A, 657 ; Randall v. 
Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

2. Same — Exception in Case op Steikes. 

Where, In conséquence of a strike of the anthracite coal miners of 
Pennsylvania, large quantities of coal were brought to American ports 
from Wales and other coal miuing régions by vessels, and because of the 
arrivai of a large number of sucb vessels at a glven port at about the 
same time, and the further requirement of consignées that they should 
discharge at certain railroad docks to facilitate the shipment of the coal 
to interior points by rail, delay was caused to many of the vessels in dls- 
charging, the strike cannot be held a proximate cause of such delay, 
within the œeaning of a charter provision exemptlng the charterer from 
liability for demurrage on account of delay caused by strikes. 

3. Same— Causes betond Chaeteeek's Conteol. 

Delay in the discharge of vessels laden with coal, due to the arrivai 
at the same port at about the same time of a large number of such vessels, 
each under a separate charter to the same party, was not the resuit of 
"causes or accidents beyond the charterer's eontrol," wit'ain a provision 
of the charter parties exemptlng It from liability for demurrage In such 
case. 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts. 

For opinion below, see 124 Fed. 937. 

Hugh W. Ogden, Alexander Lincoln, and Benjamin L. M. Tower 
(Sherman L. Whipple and Ernest O. Hiler, on the brief), for ap- 
pelant W. K. Niver Coal Co. 

Stephen R. Jones (Eugène P. Carver and Edward E. Blodgett, on 
the briefs), for appellees. 

Before COET and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. Thèse appeals relate to so-called de- 
murrages. The W. K. Niver Coal Company, a corporation organized 
in Pennsylvania, was the owner of the cargoes aboard the several 
steamships concerned. The demurrages occurred in the harbor of 
Boston. The steamships were chartered at Cardifï, Wales, in Octo- 
ber and November, 1903, during the well-known coal strike in Penn- 
sylvania, to load Welsh anthracite coal for Boston, and there dis- 
charge it. Demurrage being demanded in behalf of each of the ves- 
sels, and the charters containing the usual cesser clause, the several 
cargoes became subject to thèse demands; and, as the coal was owned 
by the W. K. Niver Coal Company, that corporation claimed it, re- 
leased it on admiralty stipulations, and answered the several libels now 
before us. In each case the decree of the District Court was in favor 
of the libelant, allowing demurrage, and the W. K. Niver Coal Com- 
pany appealed. 

The several charters were each entitled as follows: "Chamber of 
Shipping Welsh Coal Charter, 1896." Each was apparently of a 



404 142 FEDERAL EEPOKTBR. 

standard form, în which the expression "whether in berth or not" 
occurred, so far as we can discover, for the fîrst time. Charters, 
like nearly ail maritime documents, can be properly construed only 
when construed historically. The common practice when changes hâve 
been desired in charters, marine insurance policies, and other mari- 
time documents, has been to insert into the old body a new clause sup- 
posed to hâve référence to the particular emergency which it con- 
cerned. Thus it follows that inconsistent expressions are found in 
such documents; and so it is in the présent case. Scrutton's Charter 
Parties and Bills of Lading (oth Ed., 1904) at page 23, pertinently 
says : "It is unnecessary to find a meaning in the particular charter for 
every word of a common printed form." When a maritime document 
is studied historically, the necessity of complète reconcilement at times 
disappears, and what is introduced as new matter masters the rest 
of the document, on the same principle that written words master 
the rest of a printed blank deed, or contract, into which they hâve been 
inserted. 

We will commence with the Roath, chartered to load not exceeding 
6,000 tons nor less than 5,800. She did, in fact, load 6,007 tons. No 
question is made in the assignment of errors as to the amount of de- 
murrage allowed her; and the only issue is whether, under the cir- 
oumstances, her cargo is liable for any. Her charter provided that 
she was to deliver her cargo alongside any wharf or vessel or craft 
as ordered, where she could safely deliver, always afloat ; or she might 
be required to deliver a part at a wharf, and a part at other wharves, 
and a part into a vessel or other craft, or into other vessels or other 
crafts. The charter also provided that the cargo should be taken 
from alongside by the consignée at the average rate of 750 tons per 
day, "weather permitting, Sundays and holidays excepted," and that, 
if longer detained, the consignées should pay demurrage. This fol- 
lowed : 

"Time to commence when steamer Is ready to unload, and written notice 
given, whether in berth or not. In case of strikes, lockouts, civil commo- 
tions, or any other causes or accidents beyond the control of the consia:nees, 
which prevents or delays the discharging, such time is not to count, uuless 
the steamer is already on demurrage." 

The particular expressions, the construction of which is important, 
are the following: First, "whether in berth or not," and second, "in 
case of strikes," "or any other causes or accidents beyond the control 
of the consignées." The W. K. Niver Coal Company claims that the 
words "whether in berth or not" do not reach this case ; and it further 
claims that, if its position in that particular is not correct, it was relieved 
under the circumstances by strikes, or, certainly, by other causes beyond 
control. Its answer allèges that, while the Roath was in the port of 
Boston, the harbor was filled with an unusual and extraordinary 
amount of shipping; that shortly before her arrivai a widespread and 
gênerai strike had existed throughout the anthracite coal régions of 
the United States, and shipments of coal by rail from those régions 
to New Engîand had practically ceased; that in conséquence thereof, 
and as the resuit of the strike, large quantities of coal, shortly before 
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the arrivai of the Roath, arrived in vessels at Boston from the bitumi- 
nous coal régions of the United States, Wales, and other foreign parts ; 
that, owing to the strike, there was an unusual amount of shipping 
in the harbor of Boston, chiefly vessels loaded with coal, waiting to 
discharge; that in conséquence thereof it was impossible to obtain 
promptly a suitable dock, or to obtain lighters in sufficient number to 
discharge steamships rapidly; that it was impossible to obtain any 
suitable dock for the Roath sooner than was obtained for her, and im- 
possible at any time during her discharge to provide more lighters 
than were provided ; and that, if there was any unreasonable delay in 
beginning to discharge the Roath, it was due to the strike, and to 
causes and accidents beyond the control of the consignée occurring 
before the Roath was on demurrage. The answer further states that, 
when notified of the arrivai of the Roath, the W. K. Niver Coal Com- 
pany was advised by her agents that, on account of her draught, she 
cotild not be berthed at ilystic Wharf, being the dock where she 
discharged the bulk of her cargo, which it allèges was the only suit- 
able dock, and the only dock at which raiiroad connections could be 
had whereby the coal could be transported to the several vendees of 
the W. K. Niver Coal Company; that her agents, therefore, required 
the steamship to be lightened before being berthed at Mystic Wharf ; 
that thereupon the W. K. Niver Coal Company secured a dock where 
a portion of her cargo was discharged, that is, the West India Fibre 
Company's Wharf; that thereupon the Roath proceeded to that berth 
and unloaded 500 tons, more or less, of her cargo; that she then went 
to Mystic Wharf, where she discharged the remainder into raiiroad 
cars ; that the facts already rehearsed resulted in an unprecedented 
congestion of raiiroad traffic and coal cars on ail the railroads cen- 
tering in the port of Boston, se that it was impossible for the railroads 
to provide cars and locomotives in sufficient numbers, or with sufficient 
promptness, to unload the coal then being delivered at that port; and 
that the W. K. Niver Coal Company used every effort to procure 
necessary cars and locomotives from the Boston & Maine Raiiroad, 
which corporation controlled Mystic Wharf, to remove the coal dis- 
charged from the Roath, but that it was unable to do so; and, in- 
deed, that the Boston & Maine Raiiroad was unable to provide 
sufficient cars and locomotives to receive the coal as it could hâve 
been discharged from the Roath. Thèse allégations, except as we will 
otherwise state, and except as they involve propositions of law, are not 
controverted. 

The charter of the Roath was effected on October 1, 1902, by Cory 
Bros., Limited, described by the W. K. Niver Coal Company as its agent ; 
she arrived at Boston on November 18th; written notice of her ar- 
rivai was delivered to the consignée the same day at noon; the con- 
signée thereupon ordered the vessel to Mystic Wharf ; the agent of the 
steamer reported at Mystic Wharf on November 19th, when there 
were already in line ahead of her the following vessels, with the fol- 
lowing tonnage: Ruth, 965 tons; Ropes, 485 tons; O'Teele, 1,67? 
tons; Manar, 1,185 tons; Nord Havet, 3,870 tons; Ursula Bright 
4,380 tons; Inch Keith, 4,733 tons; Chatfield, 3,375 tons; Lawrence, 
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2,091 tons; Borda, 1,216 tons; Palmer, 2,698 tons; Ames, 2,701 tons; 
Brown, 1,694 tons; Emily, 1,980 tons; Richardson, 896 tons; Tals- 
ford, 4,908 tons ; Setzer, 1,946 tons ; Farmer, 4,331 tons ; Elk Garden, 
1,575 tons; Thaxter, 1,536 tons; Cheronea, 4,330 tons; Il Pimonte, 
6,000 tons; and Arundel. The resuit was that the Roath was com- 
pelled to take her turn behind this long string of vessels, of which 
two, laden with 8,710 tons of coal, were controlled by the W. K. Niver 
Coal Company, which corporation claims that, under the circum- 
stances, it could lawfully require her to take such turn. 

According to the primitive ruie, a charterer who agrées to furnish 
a cargo for a vessel and to discharge it is bound to hâve the cargo 
ready when the vessel is ready, and to receive the cargo immediately 
on its arrivai at its port of destination. This primitive rule applies 
to ail contracts concerning the handling of merchandise, alike of 
sale, transportation, or bailment of any kind; but, within the last cen- 
tury, in view, partly, of the necessities of coal ports, and of ports for 
shipment and receipt of ores and grain, and the modem facilities pe- 
culiarly provided at terminais for handling the immense masses of 
such merchandise now required to be handled, this rule has some- 
what yielded, as is fully explained in Scrutton's Charter Parties and 
Bills of Lading (5th Ed., 1904), 17 to 23. This has gone so far that 
this author says in effect, at pages 359, 260, and 261, that a mère ob- 
ligation to load or unload imports a stipulation that the work shall 
be done according to the settled and established practice of the port. 
Mr. Scrutton says, in effect, at page 360, that it has needed a long 
séries of décisions to accomplish this proposition. The same séries of 
décisions has also established the further proposition that, aside from 
any peculiar custom, the consignée has a right, to a certain extent to 
sélect a particular wharf or berth for discharge of the vessel, although 
that berth or wharf may be occupied when the vessel is ready to unload, 
for that reason delaying her; and this nOt only under charter parties 
like those now before us containing the words "as ordered," but also 
where neither thèse words nor an équivalent expression are found. 
This is not only the settled law in England, but it is the apparent law 
in the United States. Accordingly, alike with regard to the port of 
lading and the port of discharge, large margins are given charterers, 
which hâve resulted in long détentions to vessels, extremely burden- 
some, but for which compensation has been refused. As thèse appeals 
do not require us to détermine positively the modem application of 
the rules to which we refer, or to fix accurately their various limi- 
tations, we will only refer in a gênerai way to the décisions of this 
court, and to a single English décision which was practically contem- 
poraneous with the peculiar form of charter before us. 

Randall v. Sprague, 74 Fed. 247, 21 G. C. A. 334, decided by 
us on May 1, 1896, involved a claim for demurrage pending the load- 
ing of coal at Baltimore, wherein, at page 248, 74 Fed. (21 C. C. A. 
334), we applied the modem rule that, by the usage of the port, coal 
was not stored at Baltimore, but was to be loaded in turn from cars 
coming from the mines. Under the primitive rule to which we hâve 
referred, the cargo should bave been ready when the vessel arrived 
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at the port. Although she arrived on the 9th of January, and might, 
if the cargo had been on hand, hâve loaded in a very few days, the 
loading was not completed until the 3d of February; and yet she re- 
ceived no allowance for demurrage. This case relates to loading, and 
not discharging; but it illustrâtes the difficulties which, under the 
modem élaboration of rules in référence to lay days, the owners of 
vessels are struggling to meet. The next case to which we will refer, 
although not next in the order of time, is Donnell v. Amoskeag Mfg. 
Co., 118 Fed. 10, 55 C. C. A. 178, decided by us on September 4, 1902. 
This is in the same class with Randall v. Sprague, a case of loading, 
and therefore useful only for the same purpose. It not only held the 
vessel to the customary facilities at Baltimore, but to the customary 
facilities of a corporation engaged in mining and shipping coal, which 
corporation the bill of lading provided should load the vessel. At pages 
12 and 13 it asserts the binding obligation on both parties of the usages 
at ports of loading and unloading, vvhether known or unknown to the 
contracting parties. In this case the vessel was detained 41 days with- 
out any compensation whatever, except in a minor particular, when, 
if immediately loaded, only 6 days would hâve been required. 

We come next to Evans v. Blair, 114 Fed. 616, 52 C. C. A. 396, de- 
cided by us on March 4, 1902. This was a case of discharging a cargo 
of coal, wherein the bill of lading provided that the vessel should hâve 
precedence over ail vessels arriving, or giving notice, after her ar- 
rivai. The Maine Central Railroad Company, the consignée, had three 
wharves, for discharging coal at Portland, which was the port of dis- 
charge. In this particular case, the consignée was held liable for de- 
murrage, although the opinion points out, at pages 618 and 619, 114 
Fed. (52 C. C. A. 396), and elsewhere, that the Maine Central Rail- 
road Company had a certain privilège of determining at which of its 
wharves the vessel should be discharged. As the record did not show 
the circumstances under which it exercised its option as to the place 
of discharge, the opinion, at page 619, 114 Fed. (52 C. C. A. 396), 
quotes with référence to this option the language of Lord Esher, that 
it is "a power given to the charterer for business reasons" ; and it 
élaborâtes the fact that this option, given by the law itself, can be ex- 
ercised only under conditions which are just and reasonable. Its gên- 
erai drift is to the effect that the law is settled that, if the Maine Central 
Railroad Company had supported its case by an exhibition of facts 
showing that the discrétion used was just and reasonable, the vessel 
might hâve been detained for a long time after some vessels subse- 
quently arriving had been discharged, notwithstanding the apparently 
express letter of the bill of lading to the contrary. 

The pith of the resuit of this class of cases is particularly shown 
by Sanders v. Jenkins (1897) 1 Q. B. 93, decided on November 6, 
1896. This was a striking décision, possibly attracting especial at- 
tention, because, while in the prior reported décisions of the English 
courts the charters contained the words "as ordered," thus on their 
face in literal terms giving the consignée a certain option with réf- 
érence to the sélection of the place of discharge, that in Sanders v. 
Jenkins contained no such expression. It is true that that case went 
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ofï on the custom of the port, but it was particularly noticeable in 
ïhe fact that, witli regard to the prior décisions giving charterers 
the option with référence to selecting the place of discharge which 
we hâve spoken of, it assumed that they applied, although in the 
charter then before the court there was no expression "as ordered." 
It will be perceived that Sanders v. Jenkins was decided the same 
year in which, according to the caption, the form of the charters be- 
fore us was adopted ; and, as Sanders v. Jenkins concerned an English 
coal charter, it is not a violent presumption that the two matters had 
relation to each other. This case is given in Scrutton's Charter Par- 
ties (5th Ed., 1904) 103, substantially as stated by us. 

Apparently, therefore, the law is as claimed by the W. K. Niver 
Coal Company, that the former customary words in charters, namely, 
"ready to unload or discharge," "and written notice given," bave no 
efifect except from the time the vessel reaches the précise berth where 
she is ordered by the consignée to discharge, subject, of course, to ex- 
ceptions where some spécial fault rests on him. It is sufficient for us 
that, in the condition of the authorities, vessels were embarrassed by 
well-supported claims that they might be detained indefinitely to await 
their turns, and without compensation. It cannot be doubted that 
the insertion of the words "whether in berth or not" was intended 
to relieve vessel owners from this embarrassment and the indefînite 
losses arising therefrom; and, independently of this, as their clear 
efifect, naturally read, would accomplish that bénéficiai resuit, they 
must be taken accordingly. The W. K. Niver Coal Company looks 
about for a context and for circumstances to enable it to call on the 
court to modify thèse words; but, as they are perfectly clear, they 
are, as we hâve said, to be lead, and not construed. We must reject 
their supposed intents suggesied by the W. K. Niver Coal Company. 
None are supported by anything except théories, and each requires 
the incorporation of additional words before it can be sustained. 

As to this particular topic, the case has been pressed on us as 
though it involved a question whether the consignée had the usual 
margin with référence to selecting the place of discharge; and it 
has been urged that, inasmuch as the cases establish that the con- 
signée has that margin, the words "whether in berth or not" cannot 
receive any construction which interfères therewith. But no question 
of that nature arises. In Harris v. Jacobs, 15 Q. B. D. 247, decided 
by the Court of Appeal in 1885, the charter under discussion under- 
took to afïord relief for the vessel by inserting the words "ready 
quay," in that it provided that she should proceed for her discharge 
"to London or Tyne dock to such ready quay berth as ordered by 
the charterers." As under that expression the vessel might, per- 
haps, refuse to proceed to any berth except a "ready" one, the usual 
option of the charterer might be interfered with; but the critical ex- 
pression at bar afifects only the demurrage, and not the place of dis- 
charge. In this respect it is precisely the same in its nature as though 
the charter stipulated that lay days should count from the time the vessel 
cast anchor, or, as the parties might hâve agreed, from the time she 
arrived at quarantine. We fînd, therefore, that the lay days com- 



W. K. NIVER COAL CO. V. OHERONEA S. 8. 00. 409 

menced, not at the time the Roath was in her berth, but when she 
gave her notice ttiat she was ready to unload, and was ready, although 
then in the stream. 

The question remains whether the W. K. Niver Coal Company 
can bring itself within the exceptions relating to strikes or other 
causes or accidents beyond its control. We will first deal with strikes. 
It might be expected that we should find as to this some authoritative 
décisions or expressions of some weli-considered text-books ; but, so 
far as we hâve been able to perceive ail those which hâve been cited to 
us, and those which we hâve found, melt away on close examination. 
The question, of course, is one of proximate or remote cause. That the 
strike referred to hère was a causa sine qua non there can be no doubt. 
In fact, except for it, the steamers before us would not hâve been char- 
tered or been in the port of Boston. But several other events came 
much nearer to the delays in discharging, which, in the eyes of the 
law, render the strike a remote cause, and mark it as merely a causa 
sine qua non and not a causa causans. 

The W. K. Niver Coal Company relies on the expression following 
this same strike which closes the opinion in Davis v. Columbia Coal 
Mining Company, 170 Mass. 391, 397, 49 N. E. 629. There, a sale 
of coal to arrive from the mines by rail was subject to the exception 
of its loss en route and strikes. The coal was taken possession of by 
the Pennsylvania Railroad Company in transit, and used by it. No- 
body would doubt that this was clearly within the exception of loss 
en route, as said in the opinion at page 396, 170 Mass. (49 N. E. 
629). That was sufficient to end the case; but, at page 397, 170 Mass. 
(49 N. E. 629), it was said that the exception was "broad enough to 
include any strike having a legitimate tendency to prevent the exé- 
cution of the contract." The opinion referred to Milliken v. Keppler, 
4 App. Div. 42, 38 N. Y. Supp. 738, and Delaware Railroad v. Bowns, 
58 N. Y. 573. The observations in référence to strikes were entirely 
unnecessary, and can be regarded as mère dicta. However, on a topic 
where there is an inimitable number of décisions, the fédéral courts 
are not to be controlled, contrary to the most approved authorities, 
by the expression thus relied on by the claimant, with référence to a 
charter made, not in Massachusetts, but abroad. 

Returning, therefore, as we must, to the fundamental rules of law 
relating to questions of proximate and remote cause, we hâve already 
said that the strike was, at the most, only a causa sine qua non of the 
difïiculties which met the owners of the cargoes of thèse steamers after 
they arrived at the port of Boston. Almost without exception, the 
intervention of human agency, acting voluntarily, severs in law the 
connection between the supposed cause and what follows it. In this 
case there were several vital interpositions. First of ail, the déter- 
mination to ship Welsh coal was of such a character. Then the char- 
tering of vessels, either by one shipper or by numerous shippers, so 
as to bring them into the port of Boston in a bunch, was another. 
Then the sélection of docks and piers at Boston belonging to railroad 
corporations for the spécial purpose of reaching the vendees of the 
shippers of the coal was still another ; and the whole from beginning to 
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end was so far removed, incidentally and otherwîse, from the strîke, 
that it îs difficult to comprehend how anyone could maintain that the 
strike was, in the eyes of the law, the cause of the demurrage now 
claimed. Bacon laid down the rule of proximate cause in terms 
which hâve remained steadfast with considerate authors and courts, 
as follows: 

"It were Infinité for the law to conslder the causes of causes, and their 
impulsions one of another; therefore, it contenteth itself with the immédiate 
cause, and judgeth of acts by that, without looking to any further degree." 
Brown's Légal Maxims, *202. 

In Insurance Company v. Tweed, 7 Wall. 44, 51, 52, 19 L. Ed. 65, 
an explosion in a building which cattsed a fire therein, and which iire 
spread to another building on the opposite side of the street, was held 
to be the cause of the latter fire within the meaning of an Insurance 
policy. In that case there was no intervening human agency. but an 
unbroken progress of events arising out of what might be expected 
from the continuous opération of natural laws. Mr. Justice Miller, 
speaking in behalf of the court, says it would be an unprofitable labor 
to enter into an examination of the authorities on this topic. He con- 
tinues as follows: 

"One of the most valuable of the crlteria furnished us by thèse authorities 
is to ascertain whether any new cause has intervened between the fact ac- 
complished and the alleged cause. If a new force or power has Intervened, 
of Itself sufficient to stand as the cause of the misfortune, the other must 
be consldered as too remote." 

This expression of Mr. Justice Miller has been repeated by the 
Suprême Court several times, the last in The G. R. Booth, 171 U. S. 
450, 455, 19 Sup. Ct. 9, 43 L. Ed. 234, so that it must be conceded that 
it has the full support of that tribunal. Even where there has been 
no intervention of a free human agency, the Suprême Court some- 
times holds that the first of two events, between which has occurred 
a long séries of other events, cannot be regarded as a proximate 
cause. In Scheflfer v. Railroad Company, 105 U. S. 249, 252, 26 L. 
Ed. 1070, it appeared that Scheffer was injured in a railway accident, 
and that he thereby became disordered in mind and body, and, some 
eight months thereafterward, committed suicide. The court held 
that his own act, suicide, was the proximate cause of his death, and 
that his représentatives were not entitled to recover. At page 252, 
105 U. S. (26 L. Ed. 1070), the opinion, rendered by Mr. Justice 
Miller in behalf of the court, says : 

"The argument is not sound which seelis to trace this immédiate cause of 
the death through the previous stages of mental aberration, physlcal suft'ering, 
and eight months' disease and médical treatment, to the original accident 
on the railroad. Such a course of possible or even logical argument would 
lead back to that 'great flrst cause least understood,' in which the train of ail 
causation ends." 

Scheffer v. Railroad Company was cited and commented on in 
Washington Railroad Company v. Hickey, 166 U. S. 621, 528, 529, 
530, 17 Sup. Ct. 661, 41 L. Ed. 1101. Therefore, we are compelled 
to conclude that in no sensé will the rules of law which we are required 
to administer regard the exception of the strike named in the charters 
applicable on the records now before us. 
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The only matter now remaining is the effect of the words în the 
charters, "or any other causes or accidents beyond the control of the 
consignées," etc. Of course, the burden rests on the W. K. Ni ver 
Coal Company to point out specifically the facts on which it rehes in 
connection with any exception, and to support them by proper proofs. 
The fundamental error on the part of the W. K. Niver Coal Company 
with référence to this particular topic arises out of the fact that it 
insists always that it had a right, which we hâve explained existed 
under the older form of charter parties, to sélect, within a reason- 
able margin, the berth for discharge, even though the Roath might 
thereby hâve been put in to take her turn behind a long list of vessels, 
as was in fact done. The citations which we hâve made from the 
answer explain at length thèse propositions in this particular; but, 
as we hâve shown, the expression "whether in berth or not" renders 
ail this irrelevant. What the W. K. Niver Coal Company desired to 
accomplish, as appears by its answer and, also, in the record, was 
to send the Roath to a wharf where her cargo could be transferred 
directly into cars, in order to reach its vendees at various points on 
the line of the Boston & Maine Railroad. That it could not other- 
wise reach them promptly afïorded, under this charter party, no 
excuse, and was not anything beyond the control of the consignée 
within any interprétation which can be lawfully given hère. On the 
other hand, and undoubtedly for this reason, the record fails to show 
that the W. K. Niver Coal Company made thorough efforts to dis- 
charge this coal at either of the wharves hereinafter named, or that, 
if it had made the attempt, it could not promptly hâve succeeded 
in unloading at some one of them. Observing in this connection 
that as to each of thèse appeals it is agreed that the court may turn 
to each and ail the records, the évidence shows that there was abun- 
dant water at each of thèse wharves, and that several of the steamers to 
which thèse appeals relate were there discharged, wholly or in part. 
The W. K. Niver Coal Company asserts, nevertheless, that there was 
a deficiency of lighters necessary for thus discharging the vessel. 
It has failed to maintain the burden on this point. Indeed, the pré- 
pondérance of the évidence seems to be the other way. However, 
even if there had been an insufficienccy of wharves or of barges or 
lighters, that was not a matter beyond control, but a condition to 
which the consignée had contributed. It had four large coal steamers 
involved in thèse appeals, voluntarily bunched together in the port 
at Boston; and the case of the steamship Lake Michigan, disposed of 
at our last term, shows another even larger steamer for which it 
was responsible, in port at the same time. The Roath, as we hâve 
said, had a cargo of 6,007 tons, and arrived on Novemijer 17th; the 
Bright, 4,380 tons, arrived on November llth; the Cheronea, 4,300 
tons, arrived on November 17th; the Banana, 3,390 tons, arrived on 
November 39th; and the Lake Michigan, 8,504 tons, arrived on No- 
vember 7th. Thèse were ail discharging, in whole or in part, after 
the Roath arrived; and, taken ail together, they discharged without 
delay at various wharves into lighters more than the cargo of the 
Roath. The Lake Michigan discharged on November 19th 743 tons. 



*12 142 FEDERAL REPOETEQ. 

It will be remembered that the Roath reported on tbe 18tH, and tbe 
stipulated rate of discharge per day was 750 tons. The Roath, several 
days before her turn came at the Mystic Wharf, was berthed at the 
West Indies Fibre Company's Wharf, and 500 tons of coal were there 
discharged into lighters. The Bright was berthed at the same wharf 
on November 30th, two days after the Roath reported, where 700 
tons of coal were discharged into Hghters, being àîmost the required 
daily amount for the discharge of the Roath. The Cheronea was 
berthed at Commonwealth Dock the day after the Roath reported, 
and between that time and November 29th, which was 13 days before 
the discharge of the Roath was completed, 2,905 tons were discharged 
at that dock. The Banana, which arrived at Boston on November 29th, 
was ordered that day to proceed to Commercial Wharf, where she 
was attended by several lighters — two of 250 tons each, one of 450 
tons, one of 150 tons, and one of 175 tons — as well as by the barge 
Edith, 1,500 tons, and the barge Robena, 575 tons ; and, as we under- 
stand it, her whole cargo was thus discharged before the discharge of 
the Roath was completed. Thus, while the Roath was delayed, more 
than her entire cargo was discharged into lighters from other steamers 
chartered or controlled by the W. K. Niver Coal Company, Its own 
vessels, or vessels under its control, were given facilities which, if con- 
centrated on the Roath, would bave discharged her seasonably. 

The same course of reasoning is to be applied to ail the steamers in- 
volved in the appeals before us. Each of them had her own rights 
as against the W. K. Niver Coal Company. They were not under 
a joint contract, but each was under a separate contract; so that each 
was entitled to assert her rights independently of the others, although 
the consignée had so involved itself by its several charters, or by char- 
ters on its account, that it was unable to do its duty by any one of them. 
A condition of afïairs brought about by a contracter on tlie one 
part does not relieve him from bis obligation to each of the contract- 
ing parties on the other part, acting severally, because the condition 
resulted in embarrassing ail of them at the same time. To consent 
to any other rule would permit a contractor to relieve himself from 
his contracts in proportion to the number of parties he might involve 
in his own embarrassment by virtue of his own separate voluntary acts. 

But assuming ail the conditions to be as claimed by the W. K. 
Niver Coal Company, it might well be questioned whether they 
come within the exception in this charter party, "other causes or ac- 
cidents beyond the charterer's control." In other words, in view 
of the expression "whether in berth or not," was this vessel required 
to take her turn? The Arbitration, 1 Q. B. 2Q1 (1898), has been in- 
terpreted and annotated bv Mr. Scrutton in his Charter Parties and 
Bills of Lading (5th Ed., 1894; page 183, note g). He holds it to be 
one resuit of that case that the words "other causes beyond the char- 
terer's control" are to be construed ejusdem generis with what pré- 
cèdes them. Mr. Scrutton also points out that, as the resuit of The 
Arbitration, this expression in any charter party cannot go so far 
as to relieve the charterer merely because the vessel is obliged to 
wait her turu. This proposition may hâve enlarged force on the char- 
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ter of the Roath. It is a well-known fact that, with the présent mod- 
em methods of loading and discharging, charterers of vessels rarely 
control the opportunities of doing either. Consequently, the necessity 
of loading in turn is something which is usually beyond the control 
of the charterer; so that, if the conditions which compel a vessel to 
wait her turn are to be held to relieve the charterer under this charter 
party, the expression "whether in berth or not" may be so far nullified. 
As, however, it is difficult to apply thèse words to ail possible phases 
of the varions parts of the exceptions which follow them, and, as it 
may be unsafe to go beyond the emergencies of any particular case 
in attempting this, .and as, in view of the facts which we hâve ex- 
plained, it is not necessary to détermine sharply the questions of con- 
struction suggested, we will not now venture to do so; but in any 
view, so far as the Roath is concerned, we are of the opinion that the 
conclusion of the District Court was correct. 

The W. K. Niver Coal Company attempts a minor objection to 
our conclusions on the ground that the Roath was not, in a strict 
sensé of the expression, ready to unload within the terms of the 
charter. When she gave notice of her arrivai she had been entered 
at the Custom House, her winches were ready, and her steam was 
up ; but it is said that it does not appear whether the hatches were off 
or the derricks rigged. The common knowledge of the ordinary prac- 
tices in port with référence to vessels arriving compels us to regard 
this objection as finical. 

The appeal as to the Roath disposes of the appeals as to the Ursula 
Bright and the Cheronea; the circumstances with regard to the three 
steamers being practically the same. This leaves only the Banana, 
which, as we hâve said, discharged entirely into lighters. Her lay 
days commenced on the first day of December, and, on the principles 
which we hâve applied to the other steamers, they should hâve ended 
at the close of December 5th. Every claim as to her is disposed of 
by what we bave already said, except that it is alleged in behalf 
of the W. K. Niver Coal Company that there was a snowstorm on the 
5th entirely preventing discharging that day, and also a condition 
of weather on the 9th which necessarily shortened the working hours. 
The steamer was, perhaps, not entitled to demurrage for the 5th; 
but, in view of the expression in her charter which we hâve already 
cited, "unless the steamer is already on demurrage," no rebate can 
be made by us for the 9th. Indeed, on gênerai rules, the same would 
probably be true as to any day after the vessel's lay days had once 
expired. The fundamental difficulty, however, is that the record 
fails to show definitely how the District Court coniputed demurrage 
in favor of the Banana, so that we are unable to revise the détails 
thereof. 

It is assigned as error that interest was allowed by the District 
Court on the several demurrages. This allowance is so just, and so 
clearly within the fédéral rules in regard to the discrétion which the 
admiralty courts, whether of the first instance or on appeal, are 
authorized to exercise in this particular, that we do not deem it nec- 
essary to make further remarks in regard thereto. 
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In each case there will be a judgment as follows: 
The decree of the District Court is affirmed, witli înterest; and the 
appellee recovers its costs of appeal. 

ALDRICH, District Judge. I concur in the resuit. I reach this 
conclusion with considérable hésitation, and I base my concurrence 
solely upon the ground that, at the time the contract was made, con- 
gestion and delay at the port of discharge must, under the circum- 
stances, hâve been contemplated by the parties as something reason- 
ably to be expected and likely to occur, and that notwithstanding 
this the consignées entered into a stipulation for demurrage, and, 
further, upon the idea that the consignées in an active and substantial 
way participated in the congestion, and therefore contributed to the 
cause which occasioned the delay. In other words, the consignées 
helped to create a situation which they claim should operate to re- 
lieve them from their demurrage stipulation. 

The consignées having the right to designate the place of discharge, 
and having designated a certain wharf, I seriously question whether 
it should be held that they ought, in the emergency, to hâve resorted 
to the alternative of receiving the cargoes in lighters, upon barges, 
or at other wharves where the coal was not wanted. See Crawford 
V. Wilson (1895) 1 Com. Cases, 154, and the same case on appeal, 
at page 277 of the same volume; the Milverton S. S. Co. v. Cape 
Town Cas Co. (1897) 2 Com. Cases, 281; Aktieselskabet Argentina 
v. Von Laer, 19 T. L. R. 151; Carver's Carriage by Sea (3d Ed.) 
p. 297, § 258a. 

The strike being remote from the immédiate cause of delay, that 
of the congested harbor, to which intervening and independent causes 
had contributed, relief from the consignées' stipulation for demur- 
rage would come, if at ail, under the clause which renders the de- 
murrage stipulation inoperative, when the delay results from "any 
other causes or accidents beyond the control of the consignées." 
Under this sweeping form of expression, and in view of its context, 
I doubt very much whether an efficient cause of delay like the one 
in question would be excluded from its opération by the doctrine of 
ejusdem generis. 

In this case the delay resulted from a very unusual, if not an un- 
precedented, congestion of Boston Harbor, and, speaking generally, 
I should think the congestion was sufficiently potential as a cause of 
delay to relieve the consignées from demurrage under the exemption 
clause to which I hâve referred. But, when the charter party was 
executed, both parties knew of the strike and of the imperative ne- 
cessity and demand for unusual and extraordinary shipments of 
foreign and other coal, and must hâve contemplated possible, if not 
probable, congestion and conséquent delay at the harbor of discharge. 
This being so, the parties must hâve contracted with référence to 
such delay as a possible or probable incident of the situation. It 
would thus, upon the whole, at least seem probable that the parties, 
at the time the contract was made, could not hâve intended such 
contemplated cause of possible or probable delay as one which should 
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suspend the stipulation for demurrage into which they were at the 
very moment entering. Therefore, in such peculiar circumstances, 
and upon reasonable construction, it would follow that the conges- 
tion was not in the nature of an unforeseen and uncontrollable cause 
of delay of a character to operate, under the exemption provision 
with référence to causes other than strikes, lockouts, and civil com- 
motions, as an overthrow of the stipulation for demurrage into which 
the parties entered. 

Moreover, at the time in question, the consignées had several heavy- 
draft, coal-laden vessels in the harbor, and two or more in the immé- 
diate field of the congestion which was causing the delay. As a con- 
séquence, the consignées were actively contributing, in a measurable 
degree, to the création of a situation which they set up as a ground 
which should relieve them from their demurrage stipulation Being 
thus in the rush which created the congestion, they are not in a posi- 
tion to set it up in their own behalf as a cause relieving them from 
demurrage under the exemption clause to which I hâve referred. 



BARNSDALL v. WALTEMETER. 
(Circuit Court of Appeals, Eightli Circuit November 29, 1005.) 

No. 2,237. 

1. Appeal and Ebrob— Finding of Fact Not Revibwable Whire Substan- 

TiAL Evidence to Sustain it— Rulings That May be Reviewed. 

A spécial finding of facts, in an action at law In which a jury has 
been waived, is not reviewable on the ground that it is not supported 
by the weight of évidence, but is conclusive if there is substantlal évi- 
dence to sustain it. 

Décisions upon the admission and exclusion of évidence, upon questions 
of lavr, upon the question whether or not there is any substantlal évidence 
to warrant the finding, and upon the question whether or not the find- 
ing supports the judgment, are the only rulings at the trial that may be 
reviewed by writ of error in such a case. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
§ 3990.] 

2. Abatement — Pendenct op Anotheb Action in a State Court. 

The pendency In a state court of a prior action between the same par- 
ties for the same cause constitutes no bar to, and furnishes no ground 
for the abatement of, a subséquent action in the fédéral court. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Abatement and 
Kevlval, § 87. 

Pendency of action in state or fédéral court ground for abatement of 
action in the other, see note to 47 C. C. A. 205.] 

3. Sahe— Peiob Garnishment op Défendant in State Court No Bar. 

A prior garnishment of a debtor in a state court, in an action by a 
third party against his créditer, constitutes no bar to an action by the 
latter against his debtor to enforce his original clalm, and It seems 
that It constitutes no ground for an abatement of the action. 

4. Eebob, Wbit op— Plea in Abatement— Ruling Not Reviewable. 

A ruling upon a plea in abatement Is not reviewable by writ of error 
in the fédéral courts. 

5. BiLLs and Notes — Accepted Bili. Assignment Peo Tanto. 

An accepted bill of exchange is an assignment to the payée to the es- 
tent of its amount of any debt due from the debtor to the drawee. 
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6. Same — Pbomisb to Accept Relied upon a Sufficient Acceptance. 

A promise to aceept a bill or order not In existence, but subsequently 
drawn in favor of tlie promisee, who taises it for a pre-existing debt, 
is a good acceptance. 

[Ed. Note. — For cases In point, see vol. 7, Cent. Dig. Bills and Notes, 
§ 150.] 

7. Same — QuALiriED Acceptance — Fulfillment of CoNniTioN. 

A qualifled or conditional acceptance is as bind.'ng and effective as 
an absolute acceptance upon a conipliance vi^itli its conditions. 

But such an acceptance is ineffective wliea its conditions hâve not been, 
and probably never will be fulfllled. 

[Ed. Note. — For cases in point, see vol. 7, Cent. Dig. Bills and Notes, 
§ 143.] 

8. Fbatjds, Statuts ce— Pleading of Ageeement is of a Wbitten Ageeement. 

Wbere a vvritten contract is indispensable to a valid agreement, a 
pleading of an agreement that does not afflrmatively shovr tbat It vpas 
not in writing is a pleading of a written agreement. 

[Ed. Note. — For cases in point, see vol. 23, Cent. Dig. Frauds, Statute 
of, §§ 353, 354.] 

9. Election of Remédies — What Constittjtes. 

The fatuous choice of a fancied remedy that never existed and the fu- 
tile pursuit of it until the court adjudges that It never had existence 
is no défense to an action to enforce an actual remedy inconsistent with 
that flrst invoked. 

A suit to rescind a contract for misrepresentation and default of per- 
formance, whieh was dismissed on Its merits, is no défense to an action 
to enforce the contract. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

S. A. Giffin and W. H. Bryant, for plaintiff in error. 
E. C. Mason, T. W. Hoyt, Caldwell Yeaman, and Frank E. Gove, 
for défendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

SANBORN, Circuit Judge. Thomas S. Waltemeyer brought an 
action against T. N. Barnsdall to recover $10,000 and interest, which he 
alleged that Barnsdall, in February, 1900, had promised to pay to him 
and Millard F. Leech out of the first moneys he received for ore 
taken from the property of which the $10,000 was a part of the pur- 
chase price. Leech had assigned his interest in this obligation to 
Waltemeyer. Barnsdall interposed five défenses, but the court over- 
ruled each of them and rendered judgment for the plaintiff. Thèse 
rulings are assigned as error, and they will be considered in their 
order. 

The first défense was that the promise was to pay $10,000 out of the 
first net proceeds of the property sold; that this property consisted 
of a mine ; that the expense of operating it had been more than the in- 
come from the ore derived from it; and that there never had been any 
net proceeds. A jury was waived, and this issue was tried by the 
court. The évidence was oral testimony. There was sufiîcient to 
sustain a finding of the issue either way, and the court made a spécial 
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finding of facts in favor of the plaintiff. When, in an action at law, 
a jury is waived and the court tries an issue of fact and makes a 
spécial finding upon wliicli the substantial évidence is conflicting, tlie 
losing party may not reverse it by writ of error because it was not 
sustained by the weight of évidence. Hughes County v. Livingston, 

104 Fed. 306, 319, 43 C. C. A. 541, 555. The only reviewabie ques- 
tions upon a writ of error to reverse a judgment upon such a tria! are 
the rulings upon the admission and exclusion of évidence, upon ques- 
tions of law, upon the question whether or not there was any substan- 
tial évidence in support of the finding, and upon the question of the 
suiïlciency of the facts to support the judgment. Rev. St. § 700 
[U. S. Corap. St. 1901, p. 570] ; Clément v. Insurance Co., 
7 Blatch. 51, 53, 51. 58, Fed. Cas. No. 2,883; The Francis Wright, 

105 U. S. 381, 387, 390, 26 h. Ed. 1100; The City of New York, 147 
U. S. 72, 76, 77, 13 Sup. Ct. 211, :îr L. Ed. 84; Laing v. Rigney, 
160 U. S. 531, 540, 16 Sup. Ct. 306, LO L. Ed. 525 ; Ward v. Joslin, 
186 U. S. 142, 147, 22 Sup. Ct. 807, 46 L. Ed. 1093 ; Mercantile Co. 
v. Wood, 8 C. C. A. 658, 660, 60 Fed. 346, 348. The testimony was 
sufficient to warrant the finding, and no other issue is presented by 
the challenge of the trial of the first défense. 

The second défense was that the receiver of the Midget Mining & 
Milling Company, a corporation, had brought a suit in a state court 
against both of the parties to this action to recover the property which 
was the subject of the contract of sale from Waltemeyer and Leech 
to Barnsdall and to rescind that agreement on the grounds that 
Waltemeyer and Leech held their interest in the property in trust 
for the corporation and were not authorized to make the sale, that 
the contract of sale was without considération and without mutuality, 
and that Barnsdall had made default in its performance. To the 
statement of this défense a demurrer was sustained. This ruling 
is alleged to be erroneous because the answer disclosed the fact that 
there was a prior action pending in the state court between the same 
parties for the same cause as is this action. But the suit in the 
state court which was pleaded was not between the same parties, 
but between a third party upon one side and both the parties to this 
action on the other, and it was not upon the same cause of action— 
that is to say, upon the promise of Barnsdall to pay the $10,000 to 
Waltemeyer and Leech — but upon alleged grounds for the avoid- 
ance of that promise, the rescission of the agreement in which it was 
contained, and the transfer of the property which was the subject 
of it to the corporation. Moreover, this is a simple action at law 
to enforce the payment of a contract debt. If there had been a prior 
action pending in the state court between the plaintifï and the de- 
fendant to enforce the payment of this debt, it would hâve presented 
no bar to, and would hâve furnished no ground for, the abatement 
of this action. The pendency in a state court of a prior action be- 
tween the same parties for the same cause furnishes no défense to 
a subséquent action in the fédéral court. Barber Asphalt Pav. Co. v. 
Morris, 66 C. C. A. 55, 58, 133 Fed. 945, 948, 67 L. R. A. 761, and 
the cases there cited. 
142 F.— 27 
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A demurrer was sustained to the plea of the third défense, which 
was that on August 10, 1903, before the commencement of this action, 
Barnsdall had been garnished in an action between Holmes ana 
Allen, plaintiffs, and Leech, Waltemeyer, and another, défendants, that 
Barnsdall had answered the garnishee summons to the efïect that 
he did not then owe any of the défendants in that action anything, 
and had set forth other facts, and that the garnishee proceeding 
was still pending and undetermined. Thèse facts were insufïicient 
to constitute a plea in bar of any part of the cause of action hère 
presented. They entitled the défendant to nothing more in any event 
than a stay of the entry of judgment against him to the extent of 
the amount with which he might be charged in the garnishee proceed- 
ing until the final disposition of that proceeding, or until the expira- 
tion of a reasonable time for the garnishee to bring it to a final déter- 
mination. Barber Asphalt Pav. Co. v. Morris, 66 C. C. A. 55, 68, 
132 Fed. 945, 948, 67 L. R. A. 761. If the concession were made 
that the facts hère stated constitute a good plea in abatement and 
that the court below should hâve sustained them, then its ruling 
upon this subject is not fatal to the judgment challenged, because 
a judgment may not be reversed in the fédéral courts for error in 
ruling any plea in abatement. Rev. St. § 1011 [U. S. Comp. St. 
1901, § 1011, p. 715] ; Crawford v. Clute & Mead, 7 Ala. 157, 159, 
41 Am. Dec. 92; Haselton v. Monroe, 18 N. H. 598, 599; Embree 
& Collins V. Hanna, 5 Johns. 101 ; Hacker v. Stevens, Fed. Cas. Nos. 
5,887, 5,888. Since the judgment may not be disturbed on account 
of this ruling, even if it is erroneous, it is unnecessary to détermine 
the question whether or not a prier garnishment of a debtor in a 
State court which has not passed to final judgment against the gar- 
nishee constitutes good ground for a plea in abatement to an action 
in a fédéral court against the garnishee by his creditor to enforce 
his claim, and that issue is not decided. But it is difficult to perceive 
how thèse facts can sustain a plea in abatement, because a stream 
may not rise higher than its source. One who sues a creditor and 
garnishees the latter's debtor in a state court has no greater or better 
right to enforce the claim against the debtor than the latter's creditor 
had. If the creditor had brought a prior action against his debtor 
in the state court, that fact would not hâve sustained a plea in abate- 
ment of a subséquent action between the same parties to enforce 
the same claim in a fédéral court, and it is not perceived how a gar- 
nishment of the debtor by a creditor of his creditor can furnish ground 
for a better plea. While there is a conflict of décisions upon this 
question, and the earlier authorities, some of which are cited above, 
are to the contrary, the later décisions and the weight of authority 
and of reason seem to support this view. Lynch v. Hartford Fire 
Ins. Co. (C. C.) 17 Fed. 627, 629, and cases there cited; Winthrop 
V. Carleton, 8 Mass. 456 ; Crawford v. Slade, 9 Ala. 887, 44 Am. Dec. 
463; McKeon v. McDermott, 22 Cal. 667, 669, 83 Am. Dec. 86; Mor- 
ton V. Webb, 7 Vt. 123; Drake on Attachment (7th Ed.) § 701. 

The fourth défense was that on October 18, 1900, before the com- 
mencement of this action, Leech and Waltemeyer gave a written 
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order upon the défendant to pay to the National State Bank of Boul- 
der $1,350; that the défendant agreed to pay this order when the 
money became due from him to Leech and Waltemeyer, or to whom- 
soever the same might become due; and that the order is still out- 
standing and unpaid "because no money has yet become due to Leech 
and Waltemeyer or to T. S. Waltemeyer, claimed to be the assignée 
of the interest of the said Leech, and the said money will not become 
due until the same has been received from the net profits of the 
Boulder county mines aforesaid." An accepted bill of exchange 
becomes an assignment to the extent of its amount to the payée of 
any debt due from the drawee to the drawer. The acceptor of such 
a bill by his assent binds and appropriâtes to the payée the funds of 
the drawer in his hands, or the amount which he owes to the drawer, 
to the amount of the bill. Mandeville v. Welch, 5 Wheat. 277, 288, 
5 L. Ed. 87; First National Bank v. Dubuque S. W. Ry. Co., 52 
lowa, 378, 383, 3 N. W. 395, 35 Am. Rep. 280; Tiedeman on Com- 
mercial Paper, § 5b. A promise to accept or to honor a bill or order 
not in existence, but subsequently drawn in favor of the promisee, 
who takes it for value or for a pre-existing debt, is as effective as an 
acceptance after the order is drawn. Coolidge v. Payson, 2 Wheat. 
66, 4 L. Ed. 185; State National Bank v. Young (C. C.) 14 Fed. 889; 
Central Savings Bank v. Richards, 109 Mass. 413, 414. The promise 
to pay the order which is said to constitute the acceptance in this 
case is assailed upon two grounds: It is said that it was void under 
the statutes of Colorado because it was not in writing (3 Mills' Ann. 
St. Rev. Supp. p. 125, art. 2), and that it was ineiïective because it was 
a qualified or conditional acceptance and the condition had never 
been fulfilled. Conceding, without considering or deciding the ques- 
tion, that a writing signed by the défendant was indispensable to the 
validity of this acceptance or promise to pay the order or draft, the 
légal presumption arises from the pleading that it was in writing. 
The answer does not affirmatively show that the promise was by 
paroi. The averment is that "this défendant agreed to pay the order 
when the money became due." Where a writing is indispensable 
to a valid contract, a plea of an agreement which does not affirma- 
tively disclose the fact that the contract was made by paroi is a plea 
of a v/ritten agreement. The fact that at the trial of the first défense 
évidence was introduced to the efïect that the promise to pay the 
order was oral is not material, and cannot be considered at this time 
because that testimony had not been produced when the demurrer 
was sustained, and no issue has been framed or tried to détermine 
the question whether it was verbal or in writing. 

A qualified acceptance which is taken and relied upon by the 
payée becomes, upon a compliance with its condition, as binding 
an obligation and as effective an assignment of the debt as an abso- 
lute acceptance. Green v. Raymond, 9 Neb. 295, 298, 2 N. W. 881 ; 
Ford v. Angelrodt, 37 Mo. 50, 55, 88 Am. Dec. 174. But there must 
be a compliance with the condition to make such an acceptance effec- 
tive. The défendant alleged that his acceptance was conditioned by his 
realization of net profits from the mines in Boulder county and that no 
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such' profits had evéf been realized. As, according to hîs averment, 
no net profits had ever been realized from tlie mines, and there was no 
allégation that there was any probability that any such profits ever 
would be derived from them, and the defendant's liability would not 
accrue until such profits were secured, the logical conclusion from the 
pleading was that the défendant never had become, and never would 
become, liable to pay the $1,250 to the bank, and hence the averments 
regarding it constituted no défense to the action of Waltemeyer. 
It is true that at the trial of the first défense the court found from 
the évidence there introduced that $10,000 was due from the de- 
fendant to Waltemeyer, although the former had derived no net 
profits from the mines. But this fact was negatived by the defend- 
ant's averments of his fourth défense and was not established until 
long after the ruling upon the demurrer to it. The only question 
regarding that défense which is hère presented is whether the court 
below erred in sustaining the demurrer to the averments which set 
it forth. In considering that question, this court must place itself 
in the shoes of the court below when it made the ruling upon the 
demurrer. At that time the issue of fact whether or not the $10,000 
became due before net profits were realized from the mines had not 
been tried or determined. The allégations of the défendant in his 
statement of his fourth défense were that he did not owe and never 
would owe anything until such net profits were realized, and that 
none had ever been derived from the mines. The demurrer con- 
ceded the truth of thèse averments. Under that concession the de- 
fendant never became, and never would become, liable to the bank on 
account of his acceptance of the order for the $1,250, because no net 
profits ever had been or would be realized. The allégations regard- 
ing the order for $1,250, therefore, constituted no défense to the action, 
and the demurrer to them was properly sustained. 

The fifth défense was that the plaintiff brought a suit in equity 
against the défendant in the court below to rescind the agreement 
which the plaintiff is seeking to enforce in this action for the mis- 
representation and fraud of the défendant and for his failure to 
perform his part of the contract, and that that suit was, on August 
3, 1903, dismissed upon its merits. It is contended that by the 
institution and prosectution of this suit in equity the plaintifï ir- 
revocably elected to rescind the contract, and thereby estopped himself 
from maintaining this action to enforce it. But the fatuous choice 
of a fancied remedy that never existed, and its futile pursuit until 
the court adjudges that it r :ver had existence is no défense to an 
action to enforce an actual remedy inconsistent with that first invoked 
through mistake. In re Van Norman, 41 Minn. 494, 496, 43 N. W. 
334; Morris v. Rexford, 18 N. Y. 552, 557; Butler v. Hildreth (Mass.) 
5 Metc. 49, 52; Kelsey v. Murphy, 26 Pa. 78, 83; Bunch v. Grave. 
111 Ind. 351, 12 N. E. 514; McLaughlin v. Austin (Mich.) 62 N. W. 
719, 720; Kinney v. Kiernan, 49 N. Y. 164, 169; McNutt v. Hilkins, 80 
Hun, 235, 239, 29 N. Y. Supp. 1047; Gibbs v. Jones, 46 111. 319, 321. 
This rule is well illustrated in Morris v. Rexford, 18 N. Y. 552, 557, 
where the plaintiff sold merchandise upon the promise of an imme- 
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diate payment of the purchase price in cash and repeatedly demanded 
payment, but nothing was paid. He replevied the goods and they 
were delivered to him under the writs, but the actions in replevin 
had not been tried when another action, which the plaintiff had brought 
upon the contract to recover the purchase price, was tried and he se- 
cured a judgment. This judgment was reversed, and the case was 
remanded foi a new trial, under instructions that the actions of re- 
plevin and the recovery of the goods under them constituted an élec- 
tion of that remedy and a bar to the action upon the contract, if the 
plaintifif had a choice of remédies when he commenced the actions in 
replevin, but that — 

"If it shall appear on nnother trial that no such right of élection existed. then 
the replevin suits will hâve no effeet at ail upon the présent controversy, 
and the plaintiff vi'ill be entitled to recover, provided the jury shall again flnd 
that the dcfpndant was tlie pnrchaser. * * * What effeet a final re- 
covery In the présent suit may hâve upon the replevin need not now be con- 
Kidered, further than to observe that sueh a recovery will necessarily déter- 
mine that the prior actions? of replevin are not maintainable." 

The pleading of the plaintifï's élection in the case at bar sets forth 
the fact that the court dismissed the plaintiff's bill, to rescind the con- 
tract, upon its merits. This was an adjudication of every issue pre- 
sented in the equity suit, and, among others, was a conclusive affirma- 
tion of the proposition that the plaintiff had no right to rescind, and 
hence no choice of remédies. The demurrer to the plea of the fîfth 
défense was therefore rightly sustained. 

There was no error in the proceedings in this case, and the judg- 
ment below is affirmed. 



BROAmiOOR LAND CO. v. CUKR. 

(Circuit Court of Appeals, Eighth Circuit. December 28, 1905.) 

No. 2,112. 

CouETS — United States Couets — Conformity to State Peactice — Con- 

DEMNATION rKOCEEraKGS. 

Upon the removal into a fédéral court of proceedings for the condemna- 
tion of land under the laws of a state, such court is llmited in its powers, 
and governed as to its procédure, by tbe statutes of the state prescrib- 
ing the mode of procédure in such cases in the state courts. 

Eminest Domain — Peoceedings to Take Peopeety — Appointment of Com- 
missionees. 

Const. Colo. art. 2, § 15, provides that, in proceedings for the condemna- 
tion of property for public or private use, the compensation to be made 
to the owner "shall be ascertained by a bonrd of commissioners of not 
less than three freeholders or by a jury when requested by the owasr 
of the property in such manner as may be prescribed by iaw." Mills' 
Ann. St. Colo. § 1720, provides, with référence to such proceedings, that 
"the court * * * shall by entry in its minutes appoint a board of 
commissioners of not less than three freeholders, to ascertain and déter- 
mine the necessity for taking such lands, franchises, or other property, 
and to appraise and détermine damages and compensation. * * * " 
Eeld, that such provisions as construed by the Suprême Court of the 
state impose upon the court in which such proceedings are pending, 
whether state or fédéral, the positive duty to appoint such commissioners, 
and that it was error to refuse a request for such appointment by the 
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landowner, even though the request was for their appointment only for 
the purpose of ascertaîning and determîning the necessity for tbe pro- 
posed taking. 

[Ed. Note. — For cases In point, see vol. 18, Cent Dlg. Eminent Domain, 
§ 582.] 

3. Same — ^Waiveb of Juet. 

Mills' Ann. St. Colo. § 1721, provides that any party to proceedlngg 
for the condemnation of land "before the appointment of commissloners 
* * * and before tbe expiration of the time for the défendant to ap- 
pear and answer may demand a jury of freeholders reslding In the coun- 
ty in which the pétition Is flled to ascertain, détermine and appraise the 
damages or compensation to be allowed." Held, that vehere a défendant 
landowner removed condemnation proceedlngs into a fédéral court and ap- 
peared therein, and answered on the date set by the court for hearlng 
the cause, without at that tlme demanding a jury, it waived its right to 
such jury, and could not thereafter be heard to say that such date vpas 
not the tlme l'or It to appear and answer. 

Sanborn, Circuit Judge, disseuting. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Some tlme prlor to the 8th day of September, 1903, Curr flled in the district 
Court of El Paso county, Colo., a pétition In condemnation proceedlngs, 
whereby he sought to obtain a judgment of that court authorlzlng and em- 
powering him to enlarge the Myers dltch, described in said pétition, and also 
to condemn certain lands for the purpose of constructlng the Curr réservoir 
ditch ; said enlargement of the Myers ditch and the construction of the Curr 
réservoir dltch being for the purpose of carrying to petltioner's réservoir the 
surplus and flood waters of North and South Cheyenne CreelîS. The Broad- 
moor Land Company, as the owner of the Myers ditch and also a portion of 
the land, sought to be condemned for the construction of the Curr réservoir 
ditch, was made a party défendant In sald proceedlngs, and on the 8th day of 
September, 1903, duly removed said proceedlngs into the United States Circuit 
Court for the District of Colorado ; sald land Company being a citizen of the 
State of New Jersey, and Curr being a citizen of Colorado. On October 16, 
1903, Curr flled an amended pétition in said United States Circuit Court, and 
on the same day that court made an order that the cause be set down for 
hearing on the 23d day of November, 1903, in so far as the same pertained 
to the controversy between the petitioner and the Broadmoor Land Company. 
No process or order was served upon sald Company In sald proceedlng so 
far as shown by the record, but on the 28d day of November, 1903, it flled 
an answer to the pétition of Curr, whereln it alleged, among other défenses, 
facts tending to show that there was no necessity for enlarglng the Myers 
ditch and that to do so would not be practlcable or feasible, also facts tending 
to show that the Myers ditch was not a prlvate ditch, and therefore not sub- 
ject to enlargement at the suit of petitioner, under the laws of Colorado. A 
reply was flled by Curr to the amended answer of the Broadmoor Land Com- 
pany flled January 11, 1904. On January 9, 1904, the Broadmoor Land 
Company flled a pétition in said proceedlngs, which is In the followlng lan- 
guage: "Now cornes the respondent, Broadmoor Land Company, and prays 
the court for an order appointing a board of commissloners of not less than 
three freeholders, as provided by law, to ascertain and détermine the neces- 
sity, if any there be, for the enlargement of the Myers dltch, described in 
the petltioner's amended pétition and In this respondent's answer thereto, or 
for the taking possession thereof for the purpose of such enlargement or the 
use of said Myers ditch for the pui'pose of flowlng water through the same b'y 
the petitioner, and to ascertain and détermine the necessity for taking any 
of the lands or property of this respondent for the purpose of the construction 
of the ditch proposed and described in the amended pétition, or any other 
ditch. And your petitioner further prays that such a board of commissloners 
shall be appolnted by this court as provided by the atatutes of the state of 
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Colorado In such case made and provided, and that, when m appointed, the 
inquiry and jurisdiction of such board of oommlssioners be limlted to the 
single question of ascertalnlng and determinlng the necesslty, if any, for the 
proposed taking and enlargement of the said Myers ditch, and the necesslty 
for the proposed flowlng of water through the same by the petitioner and the 
necesslty of taking any other lands and property of this respondent for the 
purpose of constructlng a ditch over or across the same at any tlme or at 
any place." Also on the same day said company flled a pétition In sald pro- 
ceedings in the following language : "New cornes the respondent, Broadmoor 
Land Company, wlthout In any way waivlng Its pétition for a board of com- 
mlssioners, to ascertain and détermine the necessity of enlarging the sald 
Myers ditch or the taking of any of the lands or property of this respondent, but 
inslstlng upon its rlghtb to hâve such board of commissloners appointed to 
détermine the question of necessity, as aforesald, and prays and requests the 
court that, in the event such board of eonimissloners shall find there Is neces- 
slty for the enlargement of said IMyers ditch, or for the taking of any lands 
or property of this respondent in this proceeding, that the question of dam- 
ages or compensation to be allowed this respondent for such enlargement of 
said Myers ditch, and such taking of the lands and property of this re- 
spondent may be heard and Inquired of by a jury of freeholders to be se- 
lected, impaneled, and sworn as provided by the statutes of the state of 
Colorado In such case made and provided." Both of said pétitions were de- 
nled by the court on January 18, ]904, and an exception taken to such rul- 
ings. On the 2d day of February, 1904, said case came on for trial beforo the 
court and a jury selected from the regular panel of jurors in attendance upon 
the court. Eleven of the jurors who composed the trial inry were nonresi- 
dents and nonfreeholders of the county of El Paso ; that being the county 
in which the pétition was flled. Each of said 11 jurors was challenged by 
counsel for the Broadmoor Land Company for the reason that they were not 
résidents and freeholders of El Paso county, which challenge was by the 
court denied. After the jury were Impaneled, and before the trial cora- 
menced, counsel for the Broadmoor Land Company again asked for the 
appolntment of commissloners to détermine the necessity, practicabllity, and 
feasibllity of the proposed taking. The trial proceeded against the protest of 
counsel for the Broadmoor Land Company, and only iwo questions were 
submltted by the court to the jury, viz., "First. What is the market value of 
the strip of land actually taken for rlght of way for ditch purposes? What is 
Its value at this tlme? Second. To what extent, if at ail, are the remalning 
lands of the respondent, Broadmoor Company, depreclated in thelr value 
by the construction of the ditch over the strip taken?" The jury relurned 
a verdict for petitioner, and assessed the damages for land taken and dam- 
aged at ?2,500. Judgment having been entered on this verdict, the Broad- 
moor Land Company proeured a writ of error from this court to reverse the 
same. 

Charles W. Waterman (Joël F. Vaile, on the brief), for plaintiff in 
error. 

Willis ly. Strachan, for défendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and CARLAND, 
District Judges. 

CARLAND, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

After removal of this case from the district court of El Paso 
county to the United States Circuit Court for the District of Colorado, 
the latter court was bound to follow the statutes of Colorado regu- 
lating the taking of private property for public purposes and the 
ascertainment of proper compensation therefor. As was said in East 
Tennessee V. G. R. R. Company v. S. T. Co., 113 U. S. 310, 5 Sup. 
Ct. 169, 28 E. Ed. 746: 
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"The remedy is statutory only, and every court which tates Jnrlsdictîon fa 
Umited in Its powers by the statute under which alone it can act ♦ • * 
The courts of the United States, on the removal of the pi-oceedings from the 
probate court, were clotlied with no greater power in the premises than the 
courts of the state would hâve possessed if their jurisdiction had beeu pre- 
served." 

And as was again said in Traction Company v. Mining Ce, 196 
U. S. 253, 25 Sup. Ct. 256, 49 L. Ed. 462: 

"After the removal of a case of condamnation from a state court the fédéral 
court would proceed under the sanction of state législation. * * * Speak- 
ing generally it is for the state primarily and exclusively to déclare for 
what local public purpose private property within its limits may be takeu up- 
on compensation to the ovvuer, as well as to prescribe a mode in which it 
may be condemned and taken." Postal Company v. Southern Company (C. 
C.) 122 Fed. 156; Murray v. American Surety Co., 70 l''ed. 341, 17 C. 0. A. 
138, and cases cited 

This court in vacating the supersedeas granted by the court below 
held that, as the statutes of Colorado denied a supersedeas on appeal 
in condemnation proceedings, none could issue in this case. Broad- 
moor V. Curr, 133 Fed. 37, 66 C. C. A. 143. The Constitution of Colo- 
rado, art. 2, § 15, provides: 

"That private property shall not be taken or damaged for public or private 
use without compensation. Such compensation shall be ascertained by a 
board of commissioners of not less tlian three freeholders or by a jury when 
requested by the owner of the property in such manner as may be prescribed 
by law." 

In order to provide for the exécution of this requirement of the 
Constitution, the Législature of the state enacted sections 1720 and 
1-721, Mills' Ann. St. Colo. Section 1720 is as follows : 

"The court or judge may adjourn the proceedings from time to time, shall 
direct any future notice thereof to be given that may seem proper, shall hear 
proofs and allégations of ail parties Interested touching the regularity of the 
proceedings and shall by entry In Its minutes appoint a board of commis- 
sioners of not less than three freeholders, to ascertain and détermine the 
necessity for taking such lands, franchises or other property and to appraise 
and détermine damages and compensation to be allowed to the owner and 
person interested in the real estate or property proposed to be taken, or 
damaged, in such county, for the purposes alleged in the pétition and sald 
court or judge sball fix the time and place for the first meeting of such 
commissioners." 

Section 1721 is as follows: 

"Any party to any proceeding brought under the provision of this act be- 
fore the appointment of commissioners as in section 6 aforesaid provided 
and before the expiration of the time for the défendant to appear and answer 
may demand a Jury of freeholders reslding in the county in which the pétition 
Is filed, to ascertain, détermine and appraise the damages or compensation to 
be allowed ; such demand may be in the pleadings, or by a separate writing 
flled with the clerk. Such jury shall consist of six persons, unless a larger 
number shall be demanrted by any party to the proceeding but in no case 
shall the number of jurors exceed twelve, and any party so demanding 
a larger number than six jurors shall advance the tees for such additional 
jurors for one day's service, according to the rate allowed jurors in the 
district court." 

Every ovirner of property in Colorado at the time of the proceed- 
ings herein set forth held it subject to the exercise of the right of 



BROADMOOR LAND CO. V. CURR. 425 

eminent domain in the manner provided by the Constitution and 
laws of the state. Except by strict compliance with the statutes 
and laws, could the property of any person be taken under the 
right of eminent domain? There are two methods provided by the 
Constitution and laws heretofore quoted for the ascertainment of 
compensation for the taking or damaging of private property under 
the right of eminent domain. They are, first, by a board of commis- 
sioners; second, by a jury of freeholders residing in the county in 
which the pétition is filed. A jury, however, cannot be impaneled 
for such purpose in any event, unless some party to the proceeding 
requires it, nor unless said party shall require it before the appoint- 
ment of commissioners as provided in section 1730 (same as section 
6 referred to in section 1731) and before the expiration of the time 
for the défendant to appear and answer. Section 1781. 

We are inclined to the opinion that when the United States Cir- 
cuit Court fixed a time for the hearing of the case, to wit, November 
33, 1903, and the Broadmoor Land Company appeared and filed its 
answer and did not at that time demand a jury, it could not subse- 
quently be heard to say that such date was not the time for it to 
appear and answer. The record does not show that any process or 
order was ever served upon the land company, either in the state 
or fédéral court, but it had appeared and removed the case. The 
court had the power to make the order that it did, and the land Com- 
pany obeyed it without question by appearing and filing its answer. 
We therefore think that the time to appear and answer within the 
meaning of section 1721 and under the facts in this case expired 
November 23, 1903, and that therefore there was no error in the 
ruling of the court in denying the pétition for a jury filed by the land 
company January 9, 1904. 

The Broadmoor Land Company having thus waived its right to 
try out the question of damages and compensation by a jury, it be- 
comes unnecessary to discuss the case of C. F. & I. Co. v. Four Mile 
Company, 29 Colo. 90, 66 Pac. 902, for the purpose of determining 
whether or not the court held in that case that such jury could 
be called from the regular panel in attendance at court, notwith- 
standing they may not bave been freeholders at ail. We are of the 
opinion, however, that the Circuit Court erred in not appointing 
three commissioners, freeholders, to ascertain and détermine the nec- 
essity for taking the property, and the compensation to be allowed 
to the owner. In Sand Creek L. I. Co. v. Davis, 17 Colo. 326, 29 
Pac. 743, the answer did not expressly take issue on the question 
of the necessity of the taking or the enlarging the ditch ; but it traversed 
the allégation of the pétition that it was feasible and practicable. 
The court seemed to bave treated the issue as to feasibiUty and prac- 
ticability as tantamount to that of necessity. It said: 

"When a materlal question as to the necessity, or, as in this case, as to the 
feasibiUty and practicability, of taking, Is raised, the regular order of pro- 
cédure is to hâve such question tried and determined in limine; that is, 
before any inquisition for aseertaining the compensation and damages is 
entered upon. * * * In this state it has been held that the province of 
the court and jury are deflned by the terms of the act of eminent domain. In 
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like manner It mùst be held that the province of the board of commlsslonera 
is flxed by the terms of sald act It has been sald, also, that the statute 
must be strlctly pursued. Certainly Its requirements must be substantially 
compUed wlth, so far as they are properly Invoked by either party. By 
section 6 (whlch Is the same as the présent statute) of the original act, 
the court Is required to appoint a board of commissioners to ascertain and 
détermine the necessity for taking lands, franchises, or other property, and to 
appraise and award damages and compensation to be awarded to the owner." 

The court then proceeded to say that while the défendant was 
entitled to hâve the compensation and damages ascertained either 
by a board of commissioners or by a jury at its élection, etc., and then 
said : 

"If It desired to hâve the question of the feasibility and practicability 
of the question determiued, sueh question must hâve beeu referred to a board 
of commissioners appolnted by the court as the law directs. • * * It is 
suggested by couusel for appellee that the défendant company, by demanding 
a jury, walved the right to hâve commissioners appolnted, and thus walved 
the right to hâve the question determined vchether or uot It was feasible or 
practlcable for petitioners to secure the proposed right of way through said 
dltch. ïhis would seeni to be contrary to the substance, if not the letter, 
of the statute. The privilège of a jury trial is unconditional, and, when de- 
manded in proper time, it must be allovired. The demaud and allovyance of 
the jury does not of itself amount to a walver of any other right vs^hich a 
party may hâve in the proceeding. A party may demand a jury to try the 
question of compensation and damages, and at the same time or at any time 
iefore entérina upon such trial [italics ours] may demand the appointment 
of a board of commissioners to try the question of the alleged necessity, or, as 
in this case, the question of the alleged feasibility or practicability of the 
.aking." 

This décision has never been overruled. The case of Union Pa- 
cific Raiiroad Co. v. Colorado Postal Telegraph Cable Company, 30 
Colo. 133, 69 Pac. 564, 97 Am. St. Rep. 106, was a proceeding to con- 
demn on the railroad's right of way ground for the érection of tele- 
graph pôles. As the necessity for adopting the one line or route for 
such' public service corporation rests within the fair judgment of the 
directors of such corporation, the question of such necessity could 
not be committed to commissioners. It was of such a condition 
that the writer of the opinion, arguendo, said the question of necessity 
for the taking was not raised by the pleadings, and that it was 
"never intended that commissioners should be required to détermine 
questions, the solution of which dépends upon the application of 
intricate questions of law, such as would be presented by the trial 
of issues tendered by the answer of respondent." The issues thus 
referred to were allégations to the effect that the corporation seeking 
the condemnation was a foreign corporation, and that it was intended 
to évade the laws of the state by showing that there was a public 
road near by which it could use; and the court, inter alia, instructed 
the commissioners, in the absence of bad faith or improper motives 
on the part of the petitioner, it had the right to détermine the route 
and location of its line of telegraph, and that its officers in good 
faith determined to build such line, and selected the right of way in 
question, then the necessity mentioned in the statute is established. 
The court evidently did not intend to give utterance to any view in 
contradiction of its ruling in Sand Creek, etc., v. Davis, supra, which 
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was predicated solely of the ditch law, as it cites the latter case in its 
opinion without dissent. Indeed, it would not be a construction of the 
statute, but a judicial repeal of it, for any court to say that the ques- 
tion of necessity in a case like this may not be referred to the desig- 
nated commissioners. The statute is imperative. It déclares that the 
court or judge "shall by an entry in its minutes, appoint a board 
of commissioners of not less than three freeholders to ascertain and 
détermine the necessity for taking such land, franchises or other 
property and to appraise and détermine damages and compensation 
to be allowed to the owner or persons interested in the real estate 
or property proposed to be tal<en or damaged in such county for 
the purposes alleged in the pétition. And said court or judge shall 
fix the time and place for the first meeting of such commissioners." 
The question of necessity under the ditch law is one easily determinable 
by commissioners because it pertains to the situation of the two parties, 
the feasibility and practicability of selecting another route without in- 
terfering with the exclusive occupancy of the présent owner ; and the 
court, in Sand Creek, etc., v. Davis, supra, speaking of this mat- 
ter, said : 

"The Législature evidently perceived good reasons for vesting the exercise 
of such authority in commissioners specially selceted by the court, instead of 
conferring the same upon a jury drawn by chance from a large list selected 
by the clerli." 

It is true that counsel for plaintifï in error in his motion for the 
appointment of such commissioners requested that their function when 
appointed be limited to an inquiry as to the necessity of such proposed 
taking. In the answer, however, to the pétition, the défendant below 
repeatedly denied the necessity for such taking, thus presenting this 
direct issue, which was responsive to the allégations of the pétition. 
But with or without any such motion or request by the plaintifï in error 
the statute il self imposed the imperative duty on the court or judge 
to appoint such commissioners, and it refers the designated matters 
to them for détermination. No matter, therefore, what limitations 
the plaintifï in error may hâve preferred to be placed on the commis- 
sioners when appointed, the statute points out and commands what 
the functions of the commissioners are, and the court or judge has no 
power to restrict it. It was the plain duty of the court to follow the 
spécifie mandate of the statute. At no time in the progress of this 
case did the court ever concède to the plaintifï in error the right of 
a hearing as to the issue of necessity for the taking, or as to whether 
this was a private ditch within the meaning of the statute; but passed 
by the important and material matters placed by the statute and the 
pleadings in the forefront of the exercise of the right to condemn 
the plaintifï in error's ditch to the use of the petitioner, and allowed 
no hearing except as to the amount of damages and compensation, 
and that before a jury improperly called. 

The judgment below should be reversed, and a new trial granted, 
and it is so ordered. 

SANBORN, Circuit Judge (dissenting). I agrée with the ma- 
jority of the court that the Broadmoor Land Company waived its 
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right to a jury of freeholders to try the question of compensation 
for the property taken in this suit by its f ailure to demand such a 
jury at or before the time it filed its answer. Its answer had been 
on file 46 days before it made any such demand and the issue regarding 
compensation had been set for trial before the regular panel of jurors 
at the February term. The court was not, therefore, in error in its 
refusai to permit a trial of this issue before a jury of freeholders 
drawn from El Paso county. 

Was it in error because it failed to appoint commissioners to try 
this issue? The plaintiff in error is conclusively estopped from so 
contending, because it expressly requested that the power of the com- 
missioners, whose appointment it prayed, should be limited to the 
trial of the question of the necessity of the taking of property of the 
land Company, and that such commissioners should not hâve any au- 
thority to try the issue of compensation. In view of this consent 
and express request, the land company cannot now be permitted to 
reverse the judgment below because the court did not cause the issue 
to be tried before a tribunal wliich it had expressly requested the court 
to prevent from considering or determining it. As the Broadmoor 
L,and Company thus estopped itself from claiming a trial of this 
issue by a jury of freeholders and by commissioners, the court in 
my opinion was fully authorized to try the question of compensation 
before the regular panel of jurors at the term at which it was set 
for trial before the demand for the commissioners, or the demand 
for a jury of freeholders had been made. Colorado Fuel & Iron Co. 
V. Four Mile Ry. Co., 29 Colo. 90, 98, 99, 100, 66 Pac. 902 ; O'Connell 
V. Reed, 56 Fed. 531, 5 C. C. A. 586. In the former case it is held 
that the question of compensation, after waiver of a jury of free- 
holders, may be tried before the regular panel in the state of Colorado, 
and in the latter the gênerai rule which, in my opinion, governs this 
case, is declared that the fédéral court, especially where a waiver 
of spécial proceedings has been made, as in this case, may proceed 
in the trial of an issue according to the usual practice and before the 
customary tribunals in such courts. 

Nor does it seem to me that the court below was in error in its re- 
fusai to appoint commissioners to détermine the necessity of the taking 
of the property of the land company. Section 1720, Mills' Ann. St., 
requires the court or judge to "hear proofs and allégations of ail par- 
ties interested touching the regularity of the proceedings and to ap- 
point a board of commissioners to ascertain and détermine the neces- 
sity for taking the lands." But the only question relative to such a 
taking, which the commissioners are authorized to détermine under 
this statute, according to the décision of the Suprême Court of Colo- 
rado construing it, which is conclusive hère, is the amount of land or 
property which it is necessary to take. Gibson v. Cann, 28 Colo. 499, 
66 Pac. 879. The question of the necessity of taking land and property 
from the owner, the question whether or not the purpose for which the 
property is to be taken is a public one, and the question whether or 
not the ditch is of such a nature, under the statute of the state, that 
it may be enlarged, are questions which the court must answer, because 
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the correct answers to them are conditioned by rules of law of which 
commissioners cannot hâve compétent knowledge. The décision of 
the Suprême Court of Colorado upon thèse questions, as it constitutes 
a construction of the statutes of that state, controls in this court, and 
that court has so decided. Union Pacific R. Co. v. Colorado, etc.. Tel. 
Co., 30 Colo. 133, 137, 69 Pac. 564, 97 Am. St. Rep. 106. 

There was no question of the amount of land or property which 
it was necessary to take presented by the pleadings in this case. The 
only question was whether it was necessary to take any of the land 
and property sought. That issue presented nothing but a preliminary 
question which the court was required to décide, and which the com- 
rriissioners could not détermine. 

As the commissioners would hâve had no function to perform in 
this case if they had been appointed, it was not, in my opinion, error 
for the court below to refuse to appoint them, and the judgment below 
should be affirmed. 



LOVE, County Judge, et al. v. BUSCH et al. 

(Circuit Court of Appeals, Fiftli Circuit. January 9, 1906.) 

No. 1,430. 

1. Appbal — Gkotjnds foe Dismissal — Failxtre to Comply with Rules. 

The rule of the Circuit Court of Appeals, requiring writs of error and 
citations to be made returnable and the transcript.to be filed not exceed- 
ing 30 days from the day of signing the citation, is directory and not ju- 
risdictional, and an appeal will not be dlamissed because of noncom- 
pliance therewith, where the appellee has appeared and it appears that 
no injury has resulted from the faiiure to comply with the rule. 

2. CouKTS — Appellate Jubisdiction — CiKcuiT CotjBT of Appeals. 

An appeal lies from a Circuit Court to the Circuit Court of Appeals In 
a case where diversity of citizenship is duly alleged as the basls for the 
jurisdiction of the Circuit Court and the substantial question involved 
is the validity and proper construction of a state statute which Is al- 
leged to be void as in violation of the fédéral Constitution. 

[Ed. Note. — Jurisdiction of Circuit Court of Appeals, see notes to Lau 
Ow Bew V. United States, 1 C. C. A. 6; United States Freehold Land & 
Emigration Co. v. Gailegos, 32 C. O. A. 475.] 

S. Same — State Décisions Binding on Pedeeal Courts — Texas Court of 
Criminal Appeals. 

Upon the question of the construction of a Texas statute, enforceable 
througU criminai proeeedings, a fédéral court is bound by the construction 
placed thereon by the Texas Court of Criminai Appeals. 

[Ed. Note.— For cases in point, see vol. 13, Cent. Dig. Courts, § 957. 

State laws as rules of décision in fédéral courts, see notes to Wilson 
V. Perrin, 11 C. C. A. 71 ; Hill v. Hlte, 29 C. C. A. 553.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Texas. 

William Hodges, for appellants. 

A. P. Park, W. S. Moore, and E. S. Connor, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. The bill in this case was fîled in the 
Circuit Court for the Eastern District of Texas, at Paris, September 
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39, 1904, on behalf of August Busch et al., copartners under the name 
of August Busch & Co., dtizens of the state of Missouri, against John 
W. Love, county judge, et al., ail citizens of the state of Texas. The 
substance of the complaint is that on the lOth day of August, 1904, 
the commissioners' court of Lamar county, Tex., ordered an élection 
to be held throughout said county to enable the qualified voters therein 
to détermine whether or not the sale of intoxicating liquors should 
thereafter be prohibited in said county; that only 16 days' notice of 
such élection was given; that in obédience to said order an élection 
was held throughout said county on the 27th day of August, 1904, and 
a majority of the votes cast at said élection was in favor of prohibi- 
tion; that on the lOth day of September, 1904, said commissioners' 
court met, according to the laws of the state of Texas, canvassed the 
votes so cast, declared the resuit, and entered an order to that efifect 
and prohibiting the sale of intoxicating liquors in said county of Lamar, 
under the provisions of the statute relating to such matters, and began 
the publication of this latter order in the Paris Weekly News. Ap- 
pellees then charge that said élection was void by reason of the fact 
that 20 days' notice of such élection was not given, as required by 
the "Terrell Election Law." The bill prayed for an injunction re- 
straining the défendants, their agents and employés, and ail persons 
whatsoever, from the publication of the order of the commissioners' 
court of Lamar county, Tex., prohibiting the sale of intoxicating 
liquors in the said Lamar county, Tex., for a subpœna requiring 
the défendants to ànswer, for an order restraining the défendants 
pending the hearing of the bill, and for gênerai and spécial relief. 

On the bill an order was made requiring the défendants to appear 
before the district judge at Jefferson on the 3d day of October, 1904, 
to show cause, if any, why the restraining order applied for should 
not be granted. Subpœnas in chancery were issued, directed to ail the 
respondents, requiring them to answer the bill on the Ist day of No- 
vember following at the term to be holden at the city of Paris, Tex. ; 
and on October 1, 1904, the défendants, ail joining, filed a gênerai 
demurrer to the bill. Thereafter, it appears, the following decree was 
entered in the case : 

"August Busch & Company, Complainants, v. John W. Love, County Judge, 
et al., Défendants. In Equity, No. 20. 

"The above-styled cause In equity, No. 20, In which application for Injunc- 
tion was filed in this court at Paris, Tex., on the 2nth day of September, 1904, 
upon full argument for complainants and respondents, and the court having 
fully considered the matter, it is ordered by the court that the relief prayed 
for be granted as prayed for in the application above referred to, and that 
John W. Love, county judge of Lamar county, Tex., B. B. Brashears, J. O. 
Sisson, W. M. Gant, and J. W. Pennington, commissioners of Lamar county, 
Tex., and J. G. Marshal and Sayers Boyd be finally and perpetually enjoined 
from further publishiiig the order of the commissioners' court of Lamar coun- 
ty, Tex., prohibiting the sale of intoxicating liquors in said Lamar county, 
Tex., in the Paris Weekly News, publlshed at l?aris, Tex., or in any other 
uewspaper publlshed In said county. 

"Done at Jefferson, Tex., on the flfth day of October, 1904. 

"D. E. Bryant, Judge." 

And said decree was followed by an injunction against the respond- 
ents, perpetually enjoining them from further publishing the order of 
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the commissioners' court of L,amar county, Tex., proliibiting the sale 
of intoxicating liquors in said Lamar county, Tex. On October 28, 
1904, an appeal to this court was prayed for and allowed by the judge, 
an assignnnent of errors was duly filed on the same day, and thereafter, 
on the Ist day of November, a bond for appeal was accepted and ap- 
proved by the judge. On the 4th day of November, the judge signed a 
citation in error directing the complainants in the court below to appear 
in the Circuit Court of Appeals at the term to be holden in the city of 
Ft. Worth in the state of Texas on the 7th day of November next, pur- 
suant to the order of appeal, etc. This citation was duly served on the 
7th day of November, 1904, and the transcript was filed in this court 
December 17, 1904. 

A preliminary motion presented to the court is to dismiss the appeal 
herein, because, first, the citation in error issued in this cause was 
not made returnable within 30 days from the day of signing such 
citation, as required by section 5 of rule 14 of this court ; second, be- 
cause the transcript was not filed in the clerk's office within 30 days 
from the day of signing citation, as required by section 5 of rule 14 
of this court; and, third, this court has no jurisdiction to hear and dé- 
termine this appeal, for the reason that the matters in controversy in- 
volve the validity of a statute of the state of Texas, in that it is claimed 
in complainants' original bill that the statute of the state of Texas, 
known as the "Local Option Statute," is in contravention of the Con- 
stitution of the United States. 

Paragraph 5 of our rule 14 as amended January 12, 1905, reads as 

follows : 

"AU appeals, wrlts of error, and citations must be made returnable and 
the transcript filed in the clerk's office at New Orléans not exceeding thirty 
days from the day of signing the citation, whether the return day fall in va- 
cation or In term time, and be served before the return day. Provided. how- 
ever, that appeals taken from interlocutory decrees under the seventh sec- 
tion of the aet entitled 'An act to establish Circuit Courts of Appeals and de- 
flne and regulate in certain cases the jurisdiction of the courts of the United 
States and for other pnrposes,' approved March 3, 1891, and amendments 
thereto, shall be made returnable not exceeding ten days from the day of tak- 
ing the same." 

This transcript does not show that the demurrer to the bill was 
passed upon, any answer filed or évidence taken or agreement for 
a final decree entered. The decree under the pleadings is interlocutory ; 
in terms it is final. In either case our rules hâve not been complied 
with; but we notice that the appellees hâve duly appeared, and that 
no injury has resulted from the noncompliance with the rules, and, 
as they are directory and not jurisdictional, we are doubtful as to 
the justice of applying any penalty, and particularly such a harsh 
penalty as would be the dismissal of the appeal. See State of Florida 
V. Charlotte Harbor Phosphate Company,_ 70 Fed. 883-886, 17 C. C. 
A. 472, where this court passed upon a similar case, and where sug- 
gestions are made to which we again call the attention of the bar. 

The bill duly allèges the diverse citizenship of the parties as a basis 
for tiie jurisdiction of the Circuit Court, and the substantial question 
involved is the validity and proper construction of a Texas statute. 
We think the appeal was properly taken to this court. See Huguley 
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Co. V. Oaleton Cotton Mills, 184 U. S. 290, 22 Sup. Ct. 453, 46 L. Ed. 
546 ; Filhiol V. Maurice, 185 U. S. 108, 22 Sup. Ct. 560, 46 L. Ed. 827. 

On the merits, the whole case turns upon the question whether 
the local option statute of Texas (Rev. St. 1895, art. 3387) with re- 
gard' to notice to be given of élections to be held thereunder was re- 
pealed by the so-called Terrell élection law. Gen. Laws, 28th Leg. 
1903, p. 133, c. 101. In the construction of state statutes the fédéral 
courts follow the highest courts of the state. Smilev v. Kansas, 19& 
U. S. 447, 25 Sup. Ct. 289, 49 L. Ed. 546. The local option statutes 
of the state of Texas are enforced through criminal proceeding, and in 
deterniining the validity and construction of such statutes the Court 
of Criminal Appeals of the state of Texas is the court of highest 
and last resort. Since the décision of this case in the Circuit Court, 
the Court of Criminal Appeals of the state of Texas has decided in 
Ex parte Keith (Tex. Cr. App.) 83 S. W. 683, and in Ex parte 
Neal (Tex.Cr. App.) 83 S. W. 831, that the Terrell élection law, re- 
quiring notice of spécial élections to be published or posted 20 days 
prior to élection, does not repeal the local option law (Laws 1899, 
p. 220, c. 128) in regard to notices, as the two laws are not in conflict 
and no intention to repeal the said law is manifested. 

In our opinion this construction controls this court, and we follow the 
more willingly, because we concur in the reasoning of the learned 
judges giving the opinions. This conclusion nécessitâtes the reversai 
of the decree below and the practical ending of the case, whether at 
issue or not, and therefore the other interesting questions presented 
in the assignment of errors need not be passed upon. 

The decree appealed from is reversed, and the cause is remanded, 
with instructions to dismiss the bill. 



UNITED STATES y. EDWIN S. H.A.RTWELL LTJMRER CO. SAMK v. JOHN 
SPRY LUMBER CO. .JOHN SPRY LUMBER CO. v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. Ootober 3, 1905. Eehearing 
Denied November 8, 1905.) 

Nos. 1,124-1,126, 1,555, 1,556. 

1. CUSTOMS DUTIES — TiME TO MAKE ENTRY. 

As to merchandise imnorted before but entered aftsr the tarllT act of 
1807 bscanie operative, heU tliat section 2785, Rev. St. [U. S. Comp. St. 
1901, p. 18C7], which allows 15 days for the entfy of merchandise after 
the arrivai of the vessel transporting It is reported, did not hâve the effect 
of permitting entry to be niade under the tarilï act in force at the time of 
Iniiiortation as againsttlie provision in section 33 of said Tariff Act 
July 27, 1894, c. 11, 30 Stat. 213 [U. S. Comp. St. 1901, p. 1701], that 
"merchandise previously imported, for which no entry has been made, 
* * * shall be subjected to the duties imposed by" that act. 

[Ed. Note. — For cases In point, see vol. 15, Cent. DIg. Customs Duties, 
§7.] 

2. Time — WTeasukement — Peactions or Dat. 

To the gênerai rule of law that there are no fractions of a day, an 
exception is made where It is necessary to proteet a completed or save a 
vested right, in which case the interested party may prove time by a 
shorter measurement. 

[Ed. Note. — For cases In point, see vol. 45, Cent. Dig. Time, § 53.] 
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8. CUSTOMS DUTIES — TiME OF Effect of Tariff Aot — "Dat." 

Under section 33, Tarife Act July 24, 1897, c. 11, 30 Stat 213 [U. S. 
Comp. St. 1901, p. 1701], prescribing tliat "on and after the day" when 
the act went into eft'ect the duties provided by the act should be ap- 
plicable to goods prevlously Imporled for which no entry bas been 
made, the word "day" refers to tbe time or moment when the act took 
effect ; and mercLandise imported on that day would not escape the appli- 
cation of the act, unless it was aiso entered before the act became effective. 
[Ed. Note. — For cases in point, see vol. 15, Cent Dig. Customs Dutlei9, 
§1 6, 7.] 

4. Same— EiiTKT— -Peecedent Ikpoetation— Tender of Entet— Right of Ee- 

JECTinn. 

The whole sc'aeme of tarif!" Iaw3 and the gênerai statutes regulating the 
collection of dutiiis conteirplate that the importation of merchandise shall 
précède its entry. A collector of customs may properly refuse an entry 
tendered before tbe Iciportation is complète. 

5. SAMS — ACCRTTAI, COMPI.ETION OF ImPOKTATION — TjïNDER OF ENTRT. 

The right of the government to duties does not accrue as to merchan- 
dise stil! at sea, even though it has reached American waters and is withln 
a collection district. It attaches only wlien the vessel carrying the mer- 
chandise has reached the end of the voyage and bas performed the office 
of carrier with the intention of delivering the cargo to the consignées. 

[Ed. Nota. — For cases In point, see vol. 15, Cent. Dig. Customs Duties, 
§11.] 

6. Same — Tender of Entry — Failure to Renew — Change of Tariff .Acts. 

As to merchandise imported shortly before the tarife act of 1S97 went 
Into effect, the importers tendered entry before the importation was com- 
plète. The tender beiug rejected by the collector, it was not renewed 
until said act became operntive. ITeUl that, under section 33 of sald 
tariff act (Act July 24. 1897, c. 11, 30 Stat. 213 [U. S. Comp. St. 1901, 
p. 1701]), requiring that merchandise previously Imported for which no 
entry has been made shall be subject to the provisions of that act, the im- 
porters' failure to renew, while the old law stood, brought the merchan- 
dise within tbe provisions of said section. 

7. Same — Entey — Refusal of Tender — Estoppel. 

Where, at the tinie of tendering entry of merchandise, there Is no exist- 
ent right on the part of the importers to hâve it accepted, nor duty on the 
part of the collector of customs to accept, no estoj)pel against the gov- 
ernment arises throiigh the fact that the collector's rer'usal may hâve been 
on wroug grounds, the statement of which may hâve misled the importers 
Into falling to renew the tender on the proper occasion. 

Appeals and Cross-Appeal from the Circuit Court of the United 
States for the Northern Division of the Northern District of Illinois. 

For décision below, see 128 Fed. 306, which relatcd to a décision 
of the Board of United States General Appraisers, G. A. 5,365 (T. 
D. 24,535), which it reversed in regard to importations by the Ed- 
win S. Hartwell Lumber Company, and reversed in part in regard 
to importations by the John Spry Lumber Company. The board had 
affirmed in ail respects the assessment of duty by the collector of cus- 
toms at the port of Chicago. The government appealed from the dé- 
cision of the Circuit Court, as to each importer. The Spry Lumber 
Company filed a cross-appeal from the décision so far as adverse to 
them. 

Under the tariff law of 1894 lumber was free of duty. By the law of 1897, 
which became effective by the President's signature at six minutes after 4 
o'clock p. m. July 24, 1897, a duty was Imposed upon lumber Imported from 
142 F.— 28 
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forelgn countrlcs. At Chicago the law went into effect at six minutes after 
3 p, m. 

On July 23, 1897, the propeller Maine had In tow the barges Pendell, Buck- 
hout, and Exile, and the propeller Toltec had In tow the barge Mlztec, ail 
laden with lumber, bound from Canada to Chicago. The lumber on the Maine, 
Pendell, and Buckhout was conslgned to the Hartwell Company, that on the 
Exile, Toltec, and Mlztec to the Spry Company. The consignées tendered entry 
of the lumber on that day and also during the forenoon of July 24th. The 
collector refused to aceept the tenders. 

Prior to 3 :06 p. m., July 24th, the Toltec and the Mlztec were in American 
waters and within the eollection district of Chicago, but they were stlll under 
way and had not arrived at the place outside of the breakwater where it was 
eustomary, when the water was sufflciently calm, to break up the tows to be 
taken in charge by tugs. But the Maine and its barges had reaehed that 
point shortly after 2 o'clock and were then lylng to and engaged in negotlatlng 
with tugs to take them up the Chicago river to the lumber docks. They had 
some delays In securing tugs and were at the same location at six minutes 
after 3. 

The lumber was entered on July 2Gth, and the collector demanded and was 
paid, under protest, duties on ail of It at the rates prescribed In the aet of 
1897. II is action was sustained by the board of gênerai appraisers. The Cir- 
cuit Court afflrmed the ruiing respecting the lumber on the Toltec and Mlztec, 
consigned to the Spry Company, and overruled it as to the lumber on the 
Maine, Pendell, and Buckhout, conslgned to the Hartwell Company, and on 
the Exile, conslgned to the Spry Company. Thèse appeals and cross-appeal 
followed. 

S. H. Hanchett, for the United States. 

Jacob Newman and Chester E. Cleveland, for the importers. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Section 2774 of the Revised Statutes [U. S. Comp. St. 1901, p. 
1863] allows the master of a vessel from a foreign country 24 hours 
within which to report the arrivai. Section 2785 [U. S. Comp. St. 
1901, p. 1867] gives the consignée 15 days after the report of the 
master within which to présent a written entry of his goods to 
the collector. From thèse provisions the importers contend that, 
the lumber having arrived within the collection district and part of 
it being "in port" before the new law took effect, they had 15 days 
in which to make entry, and therefore were entitled to enter the lum- 
ber free on the 26th irrespective of the effect of their tenders of entry 
on the 23d and 24th. 

Thèse sections are a part of the gênerai provisions concerning the 
collection of duties. They apply generally to collections under any 
tariff law, and no doubt gave thèse importers 15 days in which to 
enter duty-free ail lumber imported by them while the tariff law of 
1894 was in force, unless the tariff law of 1897 eut off that part of 
the 15 days which extended beyond the time of the taking effect of 
the new law. 

Section 33 of the new law (Act July 24, 1897, c. 11, 30 Stat. 213 
[U. S. Comp. St. 1901, p. 1701]), provided: 

"That on and after the day when this act shall go tnto effect ail goods, wares 
and merchandise prevlously imported, for which no entry bas been made, 
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• • * shall be subjected to the duties imposed by this act and to no 
otherduty * * •." 

And the first section began: 

"That on and after the passage of this act, there shall be levled," etc. 

The argument of the importers is this, briefly: The act became 
effective on its passage; that is, at 3:06 Chicago time, July 24th. 
Section 33 requires the prior entry of goods, in order to escape 
the new duties, only in case of those imported previously to the day 
on which the act took effect, namely, July 23d, and earUer days. 
This lumber was imported on July 24th, while the old law was in 
force. The importers had the right under that law to enter the 
lumber duty-free, and the gênerai statute giving them 15 days, ap- 
plied because July 34th was not previous to July 24th, the day on 
which the new act took effect; and Congress meant this and ex- 
pressed it deliberately by using the word "day" instead of "time"; 
because if, after a tariff act has passed both houses, the Président 
should sign the act at 6 p. m., the customs houses closing at 4 p. m., 
an importer whose goods arrived at 4:10, who would bave ample 
time to make his entry before 6 o'clock, would be deprived of his 
right of free entry under the then existing law by the mère circum- 
stance that the custom house was closed. 

The argument strikes us as being extremely forced and fanciful. 
What if the Président should sign such an act in the forenoon before 
the custom houses were open? What différence in right or in hard- 
ship could Congress hâve had in mind, on account of which a dis- 
tinction should be made between goods arriving one minute before 
and those arriving one minute after midnight preceding the hour and 
minute the act should be signed? 

The gênerai rule of law is that there are no fractions of a day. 
According to that rule the act of 1897 was in force throughout every 
one of the 24 hours of July 24th. Congress, according to that gênerai 
law, neither left nor intended to leave any hiatus of time between the 
end of July 23d and the minute of July 24th, at which the act was 
signed. Section 33, by that rule, would require importers, in order 
to escape the new duties, to hâve their goods both "imported" and 
"entered" on or before July 23d. And courts hâve always acted 
on that rule whenever the parties hâve been unable or hâve omitted 
to show a narrower punctum temporis for a transaction. But there is 
an exception to the application of the rule: If it is necessary, in 
order to protect a completed act or to save a vested right, to prove 
the time by shorter measurement than davs, the interested party mav 
do so if he can. U. S. v. Stoddard, 91 Fed. 1005, 34 C. C. A. 175; 
U. S. V. Iselin, 95 Ked. 1007, 36 C. C. A. 681 ; Nunn v. Brewing Co., 
99 Fed. 939, 40 C. C. A. 190. Hère, thèse importers, invoking the 
exception, hâve been permitted to split up the day and to prove the 
hour and minute when the act took effect. Having shown that the 
day when the act took effect was what remained of July 24, 1897, 
after 3 :06 p. m., for one purpose, they should be held to the same 
day for ail purposes of the case. 
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Further, there îs a reason in the history of the wording of section 
33 M'hy it is clear that Congress in the act of 1897 intended to adhère 
to its established poUcy of requiring ail goods "entered" subsequently 
to the taking effect of a new tarifï to be subjected to the payment of 
the new duties, no matter when "imported." The words of section 33 
"on and after the day when this act shall go into effect, ail goods 
* * * previously imported for which no entry has been 
made * * * gh^u \,q subjected * * * " were brought for- 
ward from previous tariff acts in which no stress could be laid upon 
the Word "day" and in which "day" had no other significance than 
"date" or "time." In the McKinley act, for instance, section 50, 
Act Oct. 1, 1890, c. 1344, 26 Stat. 624, has the above-quoted phrase- 
ology of section 33 of the Dingley act. Section 1 provided that "on 
and after the 6th day of October, 1890, * * * there shall be 
levied, coHected and paid upon ail articles imported from foreign 
countries," etc. In the McKinley act it would be impossible to juggle 
with the meaning of "day." By using a stereotyped wording in the 
Dingley act, we think Congress never designed that "day" should 
hâve one meaning respecting "importation" and in the same phrase 
another as applied to "entry." So the question is: Was this lumber 
both "imported" and "entered" before the act of 1897 became in 
force ? 

What was the efïect of the tenders of entry on July 23d and in the 
forenoon of the 24th? An ofïer to do is deemed équivalent to the 
act, if the offerer is under an obligation and at the time has the 
légal right to cancel his obligation and his adversary is under the légal 
duty to accept performance. In U. S. v. Legg, 105 Fed. 930, 45 C. C. 
A. 134, it was decided that, after an importation of goods was complète, 
a tender of entry before the Dingley act went into force was equal to 
an entry. But it has never been held that a tender of entry of goods 
not then imported gave the consignée a vested right to be exempt 
of ail duties save those in force when the tender was made. The 
whole scheme of the tariff laws and the gênerai statutes regulating 
collections contemplate that "importation" shall précède "entry." The 
right of the government to duties does not accrue while the goods 
are at sea, even if the vessel has reached American waters and a col- 
lection district. U. S. v. Vowell, 5 Cranch, 368, 3 L. Ed. 128 ; Arnold 
V. U. S., 9 Cranch, 104, 3 L. Ed. 671 ; Meredith v. U. S., 13 Pet. 486, 
10 L. Ed. 258 ; Harrison v. Vose, 9 How. 372, 13 L. Ed. 179. Im- 
portation, etymologically the "bringing in" to this country from a 
foreign country, cannot be complète until the vessel has reached 
the end of her voyage, has performed lier office of carrier or bringer 
with the intention of delivering her cargo to the consignées. At 
that moment, for the first time, accrue the right of the government 
to collect and the duty of the importer to pay. If the importer then 
tenders entry, it is the duty of the government to accept performance 
because the importer is under an obligation and at the time has the 
right to cancel it. But thèse importers claim it was their right to 
tender entry and the collector's duty to accept, while the vessels 
were under way. They were then under no obligation. There was 



UNITED STATES V. EDWIN S. HAETWELL LITMBER 00. 437 

nothing for them to ofïer to discharge. There was no debt or obli- 
gation for the collector to release. An importer's obligation and the 
coUector's duty with respect thereto corne from the law; and an im- 
porter can neither make the law nor create an obligation on the gov- 
ernment's part without its consent. As the lumber on the Toltec 
and the Miztec was not imported until after the Dingley act took 
efïect, there is nothing in the cross-appeal of the Spry Company. 

With référence to the lumber on the other vessels, it is claimed 
that the importation was complète and entry tendered before 3 :06 
p. m. The docks at which lumber is unloaded are a long way up 
the Chicago river. The propeller Maine and its three barges in tow, 
before 3 o'clock were lying to in the harbor outside of the break- 
water and were arranging for tugs to tow them to the docks. The 
vessels having ceased to use their own motive power, had they ended 
their voyage with a view to discharging their cargoes? Was the 
breaking up of the tow for the vessels to be taken to the docks by tugs, 
équivalent to the uulading of cargo upon lighters ? Waring v. Mobile, 
8 Wall. 110, 19 L. Ed. 343; Gookin v. Ins. Co., 13 Gray, 501, 74 
Am. Dec. 609 ; De Longuemere v. Ins. Co., 10 Johns. 120. Had the 
consignées the right to make entries before the masters of the vessels 
had officially reported the arrivais to the collector? The respective 
counsel hâve exhibited great industry and learning in the discussion 
of thèse questions ; but we find it unnecessary to formulate a deter- 
minative opinion thereon, becausé an affirmative answer would not 
afïect the resuit in thèse cases. The tenders of entry at varions times 
up to noon of July 24th were ineffectual because importation must 
précède entry. The record shows that the collecter refused to accept 
the tenders and gave as his reason the fact that the vessels had not 
reported at the barge office. Conceding for argument's sake, that he 
gave a bad reason and that the consignées were entitled to make their 
entries as soon as the vessels had concluded their independent voy- 
ages and had cast their lines to the tugs, without waiting for the 
masters of the vessels to report at the barge office, it is enough to 
say that the collector was under no duty to give any reason. That is, 
the consignées were asserting the right to enter their goods while the 
vessels were at sea. That assertion of right was unwarranted, and 
the collector's answer in déniai thereof (a bad answer being good 
enough for a bad complaint) cannot excuse the consignées from as- 
serting a différent right when, if ever, it accrued to them and the 
corrélative duty on the part of the collector arose. And that is the 
distinction between the présent case and Tacey v. Irwin, 18 Wall. 549, 
21 L. Ed. 786, and other like cases, wherein there was an existent 
right of the property owner, personally or by agent, to pay the tax, 
and an existent duty of the collector to accept payment when ten- 
dered. The consignées in this case were mère volunteers, intruders 
upon the collector's attention. Having no right to make the entries, 
they can predicate no right upon the tenders and refusai. Having no 
business at the collector's office, they cannot create an estoppel against 
the government out of his remarks any more than if they had ac- 
costed him on the street a week or a year in advance of an importa- 
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tion. To have made a tender that equaled an entry, on the theory 
most favorable to them they should have presented their papers 
after the vessels were in and should have based their demand upon 
that fact. At the hearing in the Circuit Court oral testimony was 
given that the agents of the lumber companies remained in and 
about the coUector's office until it closed for the day. If this is prop- 
erly in the record, it is of no avail, After the vessels were lying to, 
no tender was made nor was the collector advised of the change in 
conditions which might require him to act. 

On the cross-appeal of the Spry Company, the decree is affirmed; 
on the appeals of the government against the Hartwell Company 
and the Spry Company, the decrees are reversed with directions to 
proceed consentaneously hereto. 



In re BIRCK & CO. 

McKEY V. TORPBY. 

(Circuit Court of Appeals, Seventh Circuit October 10, 1905.) 

No. 1,212. 

Bankbuptcy— Lien of Chattbl Moetgage— Illinois Statute. 

Under Act III. June 21, 1895 (Laws 1895, p. 260), wlnlch provides tliat 
"any chattel mortgage securing notes wliicli do not state upon their face 
the fact of such security, shall be absolutely void," an assignée of such a 
note and of a chattel mortgage purporting to secure the same bas no lien 
upon the property, even though he bas talien possession of the same, which 
can be enforced as against the trustée in bankruptcy of the mortgagor. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern Division of the Northern District of Illi- 
nois, in Bankruptcy. 

The trustée of the estate of Birck & Ce, bankrupt, pétitions for review of 
an order of the District Court sitting in banlvruptcy, which afl5rms an order 
of the référée in banliruptcy, directlng that the trustée pay to William Torpey, 
respondent, the sum of $2,084. The material faets are undlsputed, as found 
by the référée, namely: On January 14, 1904, William Torpey loaned $1,000 
to the bankrupt (a corporation) and recelved as security a note for $5,000, 
made by the bankrupt August 5, 1903, in favor of Gertrude B. Gilbert, to- 
gether wlth a chattel mortgage of even date, eovering certain Personal prop- 
erty of the bankrupt, securing such note for f5,000. Thls collatéral note had 
been assigned by tlie payée to one R. M. Birclc, and the assignée Indorsed the 
note and delivered both note and mortgage to Toi-pey, as security for the ioan 
of $1,000. On May 15, 1904, a further Ioan of $1,000 was made by Torpey to 
the bankrupt, under agreemeut that the above-mentioned collatéral should se- 
oure its payment as well. The $5,000 note referred to dld not show upon its 
face that it was secured by chattel mortgage, and the chattel mortgage was not 
recorded. On December 12, 1904, Torpey took possession of the property cover- 
ed by the chattel mortgage and posted notices of sale thereunder pursuant to 
dtatute. On December 16, 1904, the pétition for adjudication of involuntary 
bankruptcy against Birck & Co. was flled, and a receiver was appointed by the 
District Court. On December 17th Torpey turned over the property so taken 
by him to the receiver, subject to hls rights, if any, under the alleged mort- 
gage. Upon sale of such property by the trustée the référée ascertained the 
amount due to Torpey upon both loans to be $2,084, and directed its payment 
by ttie trustée eut of the proceeds. 
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Julius N. Heldman, for petitioner. 
C. S. Ornera, for respondent. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts). The question 
whether the respondent, Torpey, obtained a vahd lien upon the property 
of the bankrupt, through the alleged chattel mortgage and seizure, arises 
eut of a spécial provision of the Illinois statute (2 Starr & C. Ann. St. 
1896, c. 95, par. 26) and does not involve the gênerai inquiries of bona 
fides, préférence, or want of record. The bona fides of the transaction 
is not challenged, and it is conceded on behalf of the petitioner that the 
failure to record the mortgage was cured by the seizure before the com- 
mencement of proceedings in bankruptcy. 

The statute referred to is an act of the General Assembly of Illinois, 
approved June 21, 1895 (Laws 1895, p. 260), which provides: 

"That ail notes seeured by chattel mortgages shall state upon their face 
tliat they are so secured, and when assigned by tbe payée therein n.imed, 
shall be subject to ail défenses exlsting between the payée and the payor of 
said notes tbe sanie as if said notes were held by the payée therein named, 
and any chattel mortgage secuving notes which do not state upon their face 
the fact of such security shall be absolutely void." 

In the case at bar the chattel mortgage under which the lien is claimed 
secured a note made by the mortgagor, and both instruments were as- 
signed — in the first place to Birck, and finally to the respondent, Torpey, 
as collatéral security for his loans — while the note contained no mention 
upon its face "of the fact of such security." The alleged chattel mort- 
gage, therefore, is within the express terms of this enactment, and like- 
wise within its object as defined in Hogan v. Akin, 181 111. 448, 454, 55 
N. E. 137, and Sellers v. Thomas, 185 111. 384, 388, 57 N. E. 10, and is 
thus declared, upon such assignment, to "be absolutely void." Such en- 
actment is plainly within the législative power and is unafïected by any 
provision of the bankruptcy law. The instrument which came to the 
hands of the respondent as security, though in the form of a chattel 
mortgage, became void and without force when it was assigned, not only 
as against creditors but between the parties, so that no lien was obtained, 
and the possession taken thereunder was wrongful. 

We are constrained to the opinion that the orders of the référée and 
District Court were erroneous in upholding the respondent's claim to a 
lien, and each is reversed accordingly, with direction to proceed in con- 
formity herewith. 



NORTH GERMAN FIEE INS. CO. v. ADAMS. 
(Circuit Court of Appeals, Seventli Circuit. November 14, 1905.) 

No. 1,189. 

ADMIBALTY — JUBISDICTION ACTION ON POLICY Or FiBE INSUBANCE. 

A policy of Insurance on a vessel engaged in navigation, although It 
Insures her against lire risks alone is a maritime contract because of 
Its subject-matter, and an action In personam to enforce payment there- 
on, is within the jurisdiction of a court of admiralty. 
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Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

This appeal is from a decree of the District Court, sitting in admiralty, 
agalnst tlie appellant, Nortli German Fire Insurance Company, for recovery 
of the amount insured under its fire insurance policy upon the steamer Gordon 
Campbell. The poliey is exeented in the stnndard form of insurance against loss 
or damage by flre, in favor of the Ontario Navigation Company, with a printed 
form attached, under the head for description of property, entitled "Stand- 
ard Form — Fire Policy on Lake Vessels," iusuring "on the huU of the Gordon 
Campbell, together with lier tackle" and other equipments, and permitting 
navigation and other incidents of steamer service. It also contains a co- 
insurance clause which provides: "In case of a fire occurring at a place 
where repairs cannot be made, this policy shall contribute its portion of the 
expense of gettiug the vessel to the nearest port of repairs ; vessel, cargo and 
freight each to contribute to such expense in proportion to their respective 
values." The libel in personam was flled by Isaac D. Adams as assigiiee of 
the policy, and the material averments of fact are undisputed — iucluding 
the ownership of the steamer Gordon Campbell by the assured and the tacts 
(1) that the steamer possessed the jurisdictional qualifications, (2) was 
"engaged in the business of commerce and navigation upon the Great Lakes," 
and (3) was damaged by fire during such engagement within the term of the 
policy. While error is assigiied l'or rulings of the trial court upon the merits 
of the controversy, ail questions thereupon are withdrawn by the appellant, 
and a single question is submitted for review — whether the cause stated in 
the libel Is cognizable in the admiralty. 

Thomas Bâtes, for appellant. 
W. F. Carroll, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts). This decree in 
admiralty rests upon a contract insuring the owners of the steamer 
Gordon Campbell against fire risks alone, and jurisdiction is chal- 
lenged on the proposition that such contract is not maritime, but is 
"a Personal contract of indemnity, which is made on the land and is 
to be performed on the land." The test of admiralty jurisdiction to 
enforce contract obligations was long an open question in this country 
under the confusion which arose from the narrow English rules, but 
was finally settled in the leading case of Insurance Co. v. Dunham, 11 
Wall. 26, 20 L. Ed. 90. As there stated, in the unanimous opinion of 
the court, by Mr. Justice Bradley : 

"The true criterion Is the nature and subject-matter of the contract, as 
whether it was a maritime contract, having référence to maritime service 
or maritime transactions." 

So defined, jurisdiction was upheld of a libel in personam to enforce 
liability under a policy of marine insurance, approving "the learned 
and exhaustive opinion" of Mr. Justice Story, of like efïect, at the 
circuit, in the early case of De Lovio v. Boit, 2 Gall. 398, Fed. Cas. 
No. 3,776. The doctrine thus formulated and applied has been re- 
afhrmed and constantly followed (see, in this court, The Richard Wins- 
low, 34 U. S. App. 542, 545, 71 Fed. 428, 18 C. C. A. 344, and Boutin 
v. Rudd, 53 U. S. App. 525, 529, 82 Fed. 685, 27 C. C. A. 526), so 
that the inquiry whether the contract is maritime is not governed by 
the fact that insurance is a personal contract between the parties, nor 
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by the further fact that the contract is both made and performable on 
land. Since the Dunham décision ail maritime contracts are recog- 
nized as within the admiralty jurisdiction, and the maritime nature of 
a contract dépends upon its subject-matter, and net upon local ity 
(Boutin V. Rudd, supra), nor upon the personal obligations of the 
parties. 

The subject-matter of this Insurance contract is not only "propertv 
that is water-borne" (vide 2 Parsons on Ship and Admir. 181, pub- 
lished prier to the Dunham décision), but the Insurance was placed 
upon tiàe steamer as one engaged in navigation upon the Great Lakes. 
By the terms of the policy the owners were to be insured against the 
risks of fire in such service. It was not in the gênerai form of a ma- 
rine Insurance policy involved in Insurance Co. v. Dunham, supra, 
wherein the risks usually enumerated are "périls of the sea, fire, bar- 
ratry, theft, piracy, capture, arrest and détentions" (1 Parsons on Ma- 
rine Ins. 544), as the indemnity was limited to fire risks. So the pré- 
cise question now raised, whether such fire Insurance policy is a mari- 
time contract in the jurisdictional sensé, was not decided in that case ; 
and does not appear to hâve arisen in any reported case which has 
come to our attention. The doctrine of the décision, however, and of 
ail the cases in line with it, is equally applicable, as we believe, to bring 
the policy in suit within the classification of maritime contracts, of 
which courts of admiralty bave concurrent jurisdiction, in personam, 
with the common-law courts. The subject-matter is alike insurance 
upon water-borne property against one of the risks incident to its serv- 
ice in navigation. It is true that loss by fire is not a risk peculiar 
to navigation — ^"not a péril of the sea, as between the shipper of goods 
and the shipowner" — and would not be included under such gênerai 
terms in a policy. 1 Parsons on Marine Ins. 558. Nevertheless prop- 
erty is subject to risk from fire, on water as on land, and such risk is 
generally, if not universally, embraced in marine policies. The in- 
surance contract is maritime when it has "référence to maritime serv- 
ive" or transactions, and the subject-matter of this policy is insurance 
upon a vessel in such service, and is equally within the définition, 
whether the insurance covers one or ail of the risks of the service. In 
the early classification of maritime causes by Pardessus, "insurance of 
shop and cargo" is thus mentioned, in gênerai terms, as one of the 
transactions embraced therein, namely: 

-'Maritime commerce being, in its nature, exposed to damages of cvery 
lîind, speculators come to tlie aid of owners of sliips and cargoes, and under- 
talie to repair the losses which tliey suffer. ïhis is the object of the contract 
of insurance." 1 Pard. Droit Com. 81. 

The relation of the insurance contract to huU or cargo, in maritime 
service, not the particular terms of the policy, brings the contract 
within admiralty cognizance for enforcement. 

The further contentions — that no lien or maritime law is involved 
in the controversy, "no rules of admiralty, no questions of average, 
nothing but the simple laws" which govern the enforcement of ail Per- 
sonal contracts — are without force, as jurisdiction in personam does 
not dépend upon either of thèse éléments. Moreover, the insurer 
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against fire alone is liable to become involved, at least beneficially, 
through subrogation to the rights of the assured (The Potomac, 105 
U. S. 630, 634, 26 L. Ed. 1194; Liverpool Steam Co. v. Phénix Ins. 
Co., 129 U. S. 397, 462, 9 Sup. Ct. 469, 33 L. Ed. 788), in gênerai 
average, and other interests and questions in admiraity. 

We are of opinion, therefore, that jurisdiction of the libel was 
rightly entertained ; and, no error appearing, the decree of the District 
Court is affirmed. 



m re D. LBVY & CO. 
(Circuit Court of Appeals, Second Circuit November 22, 1905.) 

No. 26 

1. Bankbuptcy — Oedee Eequieing Sukbendee ci' Pbopektt — Stifficiency ce 

Notice. 

Ttie claim tliat no sufiicient demand was made upon a banlcrupt to 
deliver property or its proceeds to his trustée Is witliout substantlal 
merit, where the order f4r its delivery was served on tlie banlirupt and 
hls counsel 30 days before an order adjudglng liim in contempt for its 
disobedience was entered. 

2. SaME SUEFlCIENCy OF EWDBNCE EEVIEW ON APPEAL. 

Where tbe boolcs of a banljrupt firm showed a large amount of mer- 
chandise to hâve been received by the flrm within a few months prior to 
the banlîruptey, which was unaccounted for, and the members of the 
flrm were given an opportunity to appear before the référée and explain 
the diserepancy, but failed to appear and testify, an order of tlie référée 
requlring them to deliver such goods or tlieir proceeds to the trustée, 
affirmed by the district court, will not be disturbed by the appfllate court. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bank- 
ruptcy. 

S. F. Kneeland, for petitioner. 
E. J. Myers, for respondent. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. Pétition to review order adjudging 
bankrupt in conteuipt. The petitioner, David Levy, was adjudicated 
a bankrupt upon an involuntary pétition against him and David Lach- 
man, individually, and as members of the firm of D. Levy & Co. In 
the course of the proceedings an order was made by the référée that 
the petitioner pay over to the trustée the sum of $800. The correct- 
ness of the order as to this amount is not disputed. On the hearing 
before the référée, it appeared from the books of the bankrupts that 
between January 1 and October 12, 1903, the time of the filing of the 
pétition, the bankrupts had purchased merchandise amounting to the 
sum of $88,953.52, and that their sales during said period amounted 
to $70,031.65. According to this account there should hâve been on 
hand at the time of the filing of the pétition a balance in goods or cash 
of $18,921.87. At the time of taking possession the value of the goods 
on hand, as stated by the bankrupts, amounted to only $6,000, thus 
leaving goods of the value of $12,921.87 unaccounted for. The référée 



IN RE D. LEVT & CO. 443 

declined to order this amount paid over to the trustée, on the ground 
that the évidence did not sufficiently establish that the goods or their 
proceeds were in the possession of the bankrupts at the time of fiUng 
the pétition, and held that the showing on the books, at most, raised 
an inference that the property was in the hands of the bankrupts. 
On appeal from the order of the référée the District Court held as 
follows : 

"The question Is whettier it is sufflcient for the bankrupts to state that 
they hâve not the property. If they hâve not the property, they should tell 
what they did with it. If they cannot do this, the court would be justifled 
in finding that they still had it. Their boolcs, liept for the very purpose of 
showing what they bave or hâve not, state that they hâve this balance. The 
record is their own. If it is not complète, let them complète it. Their own 
written books, to the effect that they hâve $12,921.87, Is better than their gen- 
eralization that they bave none of it. If it were sufflcient for a bankrupt 
to deny generally, in the face of his own books, the suppression of assets 
would be uninipeded. Another opportunity should be given the bankrupts to 
inake the necessary explanation, and point out with some approximate ac- 
euracy the disposition of so large an amount of goods within so short a space 
of time." 

The motion to compel the bankrupts to pay over said money was 
thereupon referred back to the référée, "to enable the bankrupts to 
account for and explain the deficiency of the sum of $12,931.87." 
On said hearing, counsel for the bankrupts made the foUowing state- 
ment : 

"I désire to state frankly that I do not know that I would be able to explain 
the books if my clients were hère, but shall attempt to do so if I can get 
them ; but I claim that there is not sufficient évidence furnished to warrant 
the référée in holding that any particular property, elther in goods or cash, is 
now in the hands of thèse bankrupts, or elther of them, and in their control." 

The référée thereupon held that, as the bankrupts had failed to 
make any explanation of what they had done with the property if it 
were not still in their possession, the conclusion was inévitable that 
they had no explanation or account to give, and that said property 
was still in their hands, and he ordered them to deliver said property, 
or its value, to the trustée. 

The pétition herein seeks to review the order of the court approv- 
ing said order of the référée. Its correctness is challenged on the 
ground that no proper demand was made upon the bankrupt prior 
to the making of the motion; that no proper service was made of the 
order to deliver or pay over said sum; that there is no adjudication 
that the bankrupts had property or cash in their hands of the value 
of $12,931.87; and that the évidence does not justify a finding to that 
effect. The order requiring the petitioner to deliver said goods or 
to pay over said sum of $13,921.87 within five days after service of 
a copy on his attorney was served on him on October 31, 1904, and on 
his attorney on October 27, 1904. The order punishing him for con- 
tempt was not entered until November 30, 1904. The petitioner 
and his counsel thus had 30 days' notice of the order for delivery or 
payment. There is no question as to the sufîîciency of the demand 
and notice Equity rule 8, applicable to bankruptcy proceedings, pro- 
vides as follows; 
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"If the deeree be for the performance of any spécifie act * * * th& 
decree shaU in ail cases provide tbe time within which tlie aet shall be done, 
of which the défendant shall be bound without further service, to take 
notica" 

The substantial question herein is raised by the assignment of 
error, on the ground that the évidence does not justify the finding 
that the bankrupt petitioner had said property or its proceeds in his 
hands. The other bankrupt, Lachman, was not served with notice, 
and no contempt order was entered as to him. It may be assumed 
that the évidence from the books alone was insufficient to justify a 
finding that the merchandise, or its value, was in the possession of the 
bankrupts. It was open to them to explain the apparent discrepancy 
by proof that some of the property did not actually corne into their 
hands or that it was sold at a price below the inventory value, es- 
pecially as the firm was on the eve of bankruptcy, or that the state- 
ments were, for some other reason, inaccurate. 

In thèse circumstances the court, in the first instance, held that 
there was some doubt as to the sufiîciency of the proofs, and in order 
to enable the petitioner to account for the disposition of the goods, 
it properly referred the matter back to the référée. But when this 
opportunity was afforded, the bankrupts failed to appear or to ac- 
count; their counsel stated his doubt as to his ability to explain the 
books, even if his clients were présent, and he insisted upon assert- 
ing again the claim, which had already been passed upon by the 
référée and the court, that the évidence was insufficient. The books 
produced by the petitioner showed that this property had been in his 
possession before the failure. The proof as to its subséquent dis- 
position rested peculiarly within his knowledge. The référée has 
ruled, and the court has affirmed his ruling, that this failure of the 
petitioner to account sufficiently establishes that the goods are still 
in his possession. If it be assumed that there might otherwise hâve 
been a question as to the correctness of the view taken by the court, 
yet, as its order is based on the finding of the référée on ail the 
évidence that the bankrupts hâve the property or its value in their 
possession, this order should not be reversed, except upon clear proof 
of error. 

We are not unmindful of the gênerai rule that the power to 
imprison for contempt in such cases should be exercised with great 
caution, and only upon proof which establishes the facts found beyond 
a reasonable doubt, or which must, in any event, be clear and con- 
vincing. But we are satisfied that, upon the facts herein, a jury would 
necessarily find the fact of possession, or control upon an admitted 
receipt of goods and repeated refusais to explain or account for their 
disappearance. The question of the power and duty of the court 
in such cases has been so often passed upon that it is unnecessary to 
discuss it in this connection. In re Bedingfield (D. C.) 96 Fed. 190; 
In re Mevers (D. C.) 96 Fed. 408; In re McCormick (D. C.) 97 Fed. 
566; In re Schlesinger (D. C.) 97 Fed. 930, affirmed 103 Fed. 117, 
42 C. C. A. 207; Ripon Knitting Works v. Schreiber (D. C.) 101 Fed. 
810 ; Schweer v. Brown, 130 Fed. 328, 64 C. C. A. 574. 

The order is affirmed. 
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In re MERTENS et al. 
(Circuit Court of Appeals, Second Circuit November 28, 1905.) 

No. 1,430. 

1. Banksuptct — Orders in Peoceedings — Mode of Reviïjw, 

An order of a District Court in banliruptcy requiring a banltrupt to 
assign and turn over to his trustée certain life Insurance policies as property 
of his estate is a mère step in the banliruptcy proceedings proper, and not 
appealable, but reviewable only on pétition for revision in matter of law 
under Banlir. Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 [U. S. Comp. 
St. 1901, p. 3432]. 

[Ed. Note. — Appeal and review in banlî'ruptcy cases, see note to In 
re Eggert, 43 C. C. A. 9.] 

2. Same — Property Passing to Trustée — Life Insurance Policies. 

Where a banlîrupt is tbe bolder of life Insurance policies, wbich, 
altbougb containing no provision for a cash payment in their surrender, 
possess an actual cash value, which, according to the uniform prr.ctice 
of tbe Company, will be paid on tlieir surrender, the bankrupt will be 
permitted to retain tbe same under Bankr. Act July 1, 1898, c. 541, § 70a 
(5), 30 Stat. 505 [U. S. Comp. St. 1901, p. 3451], on payment to his 
trustée of such actual value. 

Appeal from the District Court of tbe United States for the North- 
ern District of New York. 

This cause cornes hère upon pétition to review an order of the District 
Court, Northern District of New Yorlî, coniirmiug a report of a spécial 
master, overruiing exceptions to the same, and adjudging tbat certain poli- 
cies of insurance upon the life of Jacob M. Mertens (one of tbe members of 
the bankrupt flrm of "J. M. Mertens & Co."), and ail the rights, title, and in- 
terest of said Mertens in and to said policies, and the rights, powers. and 
property represented thereby, bave passed to, and are tbe property of, the 
trustée in bankruptcy, and uow are and remain in him. Tbe order directed 
Mertens, upon demand, to exécute and deliver ail assignments, releases and 
other papers necessary to constitute proper voucbers lu protection of the 
Insurance company, etc. Besides tbe pétition to review, under section 24b, 
of tbe act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 
3432]), an appeal was takeu, upon the tbeory tbat tlie controversy bere pré- 
sentée! is one "arising in bankruptcy proceedings," and within tlie provisions 
of section 24a. Tbe opinion of the District Judge is reported in isi Fed. 972. 

D. R. Cobb, for petitioner. 
W. B. Crowley, for respondent. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. In conformity with the views expressed by the 
Suprême Court in First Nat. Bank v. Chicago Title & Trust Co., 
198 U. S. 288, 25 Sup. Ct. 693, 49 E. Ed. 1051, the appeal must be 
dismissed, since the order sought to be reviewed was a mère step in 
bankruptcy proceedings proper, and no controversy arising out of the 
settlement of the bankrupt's estate of the sort presented in Hewit 
V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 E. Ed. 
986, was disposed of by the action of the court below. The jurisdiction 
of this court is confined, in cases like the présent, to revision in mat- 
ter of law on due notice and pétition under section 24b, Act July 1, 
1898, c. 541, 30 Stat. 653 [U. S. Comp. St. 1901, p. 3432]. 
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Section 70 of the Bankruptcy Act (30 Stat. 565 [U. S. Comp. St. 
1901, p. 3451]) provides as follows: 

"(a) The trustée of the estate of a bankrupt upon hls appolntment and 
qualification, and bis successor or successors, If he shoiild hâve one or more, 
upon hls or their appolntment and qualification, shall in turn be vested by 
opération of law with the title of the banlirupt as of the date he was ad- 
judged a bankrupt, exceptlng so far as It is to property exempt, to ail • * * 
(3) powers which he mlght hâve exercised for his own beneflt; ♦ ♦ * 
(5) property which prior to the fiUng of the pétition he could by any means 
hâve transferred or vrhich mlght hâve been levled upon and sold under 
.ludlcial process against him : Provided that when any bankrupt shall bave 
any Insurance pollcy which has a cash surrender value, payable to himself, 
his estate or Personal représentatives, he may wlthln thirty days àfter the cash 
surrender value has been ascertained and stated to the trusteee by the Com- 
pany issuing the same, pay or secure to the trustée the sum so ascer- 
tained and stated, and continue to hold, own and earry said pollcy, free 
from the claims of the creditors particlpating in the distribution of his 
estate under the bankruptcy proceedlngs, otherwise the pollcy shall pass to 
the trustée as assets." 

At the time Mertens was adjudged a bankrupt, he held three ton- 
tine policies in the Equitable L,ife Assurance Society. By each his 
hfe was insured for a certain sum payable to the insured, his executors, 
administrators, and assigns, within 60 days after proof of death, and 
each policy provided that at the expiration of 20 years from its date 
the insured, if living, shall hâve the choice of exercising one of several 
options ; and in each case one of thèse options is the cancellation of the 
policy in considération of a sum of money, which includes not only a 
fixed sum but also a part of the earnings of the policy, which earnings 
are not ascertainable until the end of the tontine period. The policies 
did not give him the right to a cash surrender value at his option, 
in advance of the expiration of the tontine period, but did provide 
that witliin six months after the policy shall be in default for non- 
payment of a premium, upon application accompanied by the sur- 
render of the policy, another and a paid-up policy shall be issued upon 
the purchase power of the amount of the reserve alone, accumulated 
at the time of the default, against the strictly insurance feature of 
the policy. Evidence was given before the spécial master, who re- 
ports that it appears therefrom that upon surrender of such ton- 
tine policy, it has been the practice of the insurance company to pay 
upon the request of the assured a sum in each case equal to the then 
cash value of the paid-up policy. The interest of the insured in the 
policies would pass under the provisions of section 70a; for it is 
property which, prior to the filing of the pétition, he could hâve trans- 
ferred — indeed, he had already transferred each of them as collatéral 
to loans, which he had obtained from a bank. The only question is 
whether the policies are within the proviso, so that the bankrupt may, 
upon paying or securing to the trustée the cash surrender value, con- 
tinue to hold, own, and carry such policy free from the claims of his 
creditors. 

It will not be necessary to review the numerous and somewhat con- 
flicting décisions which are marshaled on the briefs. The Circuit 
Court of Appeals for the Seventh Circuit had the same question be- 
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fore it on policies identical in their provisions, and on évidence show- 
ing that there was an actual spécifie sum of money which the insurer 
was willing to pay in cash for a surrender. That court held that : 

"Thls policy does not fall wlthin the proviso. The term 'cash surrender 
value,' therein employed, bas a deflnite and légal meanlng, namely, the cash 
value — ascertainable by known rules— of a contract ot Insurance abandoned 
and giveu up for caneellation to the insurer by the owner, havlng contract right 
to do so. The proviso does not include those policies wlv're the right to sur- 
render Is not given by the contract. In fhe présent case, failing provision in 
ihe policy to that end, surrender could only be accomplished through agree- 
ment vrith the company." In re Welling, 113 Fed. 189, 51 C. C. A. 151. 

We should be inclined to concur with thèse views, and to sustain 
the conclusion of the District Judge in the cause at bar that "no policy 
is understood to hâve a cash surrender value unless provided for in the 
policy so as to be enforceable by the insured," were it not for a sub- 
séquent expression of opinion by the Suprême Court. This is found 
in Holden v. Stratton, 198 U. S. 214, 25 Sup. Ct. 660, 49 L. Ed. 1018, 
as foUows: 

"There has been some contrariety of opinion expfessed by the lower fédéral 
courts as to the exact meaning of the words 'cash surrender value* as em- 
ployed in the proviso, some courts holding that it means a surrender value 
expi'essly stipulated by the contract of Insurance to be paid, and other 
courts holding that the words embrace policies, even though a stipulation in 
respect to surrender value is not contained therein, where the policy pos- 
sesses a cash value vrhich would be recognized and paid by the insurer on 
the surrender of the policj'. It is to be observed that this latter construction 
harmonizes with the practice under the bankrupt act of 1867 [In re Newland, 
6 Ben. 342, Fed. Cas. No. 10,170; In re McKinney (U. C.) 15 Fed. 535], 
and tends to elucidate and carry out the purpose conteinplated by the pro- 
viso as we hâve construed it. However, whatever influence that construc- 
tion may hâve, as the question is not necessarily hère involved, we do not ex- 
pressly décide it." 

Although this is manifestly obiter to the questions decided in Hol- 
den v. Stratton, it is such an explicit déclaration of the views of the 
court upon the question raised hère that we should hesitate to disre- 
gard it, and therefore hâve concluded to reverse the order under re- 
view, and remand the cause, with instructions to give the bankrupt an 
opportunity to pay and secure the actual value, which would be paid 
on surrender according to the uniform practice of the company. By 
such a disposition of the cause the décisions in the two circuits will 
not be uniform, and, although there is no appeal, our action upon pé- 
tition to review may be reviewed on certiorari. 

Order reversed, and cause remanded, with instructions as above. 
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UNITED STATES v. VANDEGRIFT. 

(Circuit Court of Appeals, First Circuit December 7, 1905.)"' 

No. 611 (suit 1,571). 

L CUSTOMS DUTIES — ClASSIFICATION SHEAHED SHAPES STEEL PLATES. 

As to Steel plates changed from the usual form by being eut at a slight 
variation from a right angle, for a spécial purpose and not for évasion, 
held tJiat tbey are provided for in TarifC Act July 24, 1897, c. 11, § 1, 
Schedule C, par. 135, 30 Stat 161 10. S. Comp. St. 1901, p. 1638], enumerat- 
Ing "sbeared • * * shapes" of steel and "plates and steel in ail futms 
and sliapes not specially provided for," rather than in paragraph 126, 30 
Stat. 159 [U. S. Comp. St 1001, p. 1037], enumeratlng "boiler, or otber 
plate iron or steel » * * sbeared or unsbeared." 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For décision below, see 139 Fed. 790, in which the Circuit Court 
reversed a décision of the Board of United States General Appraisers, 
which had affirmed the assessment of duty by the collector of customs 
at tlie port of Boston. 

Melvin O. Adams, U. S. Atty., and WilHam H. Garland, Asst. U. 
S. Atty. 

Charles P. Searle (C. E. Pillsbury, on the brief), for the importera. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This appeal turns on a question of 
classification under the customs act of 1897. The importation is de- 
scribed by the United States as "quadrilatéral plates of steel, one 
fourth of an inch thick, and 154 inches by 156 inches by 62)4 inches 
by 63^ inches in the other dimensions." It will be noticed that this is 
a trapeztum, with each of its lines différent from every other Hne. It 
occurs at once that this is not the ordinary form in which steel plates 
are put on the market, and, therefore, that it is not the ordinary form 
of importations of steel plates. That the peculiar shape of the plates 
in question was not for évasion is évident, because the waste necessarily 
involved in reducing them to the ordinary merchantable form would 
be disproportionate, and also from the nature of the spécial purpose 
for which they were in this instance imported. In fact, as said by the 
learned judge who disposed of the case in the Circuit Court (139 Fed. 
790, 791), the importation was "sheets of steel, admittedly eut to a 
spécifie shape according to a sketch, and for a spécial purpose." Under 
thèse circumstances, the question is between paragraph 136 of the act 
of 1897 and paragraph 135 of the same act. Act July 34, 1897, 
c. 11, § 1, Schedule C, 30 Stat. 159, 161 [U. S. Comp. St. 1901, pp. 
1637, 1638], It is not necessary that we should quote those para- 
graphs at length, or do more than state the fact that paragraph 
186 spécifies "boiler or other plate iron or steel," "sheared or un- 
sheared," while paragraph 135 spécifies "pressed, sheared or stamped 
shapes," and "sheets and plates and steel in ail forms and shapes not 
soecially provided for in this act." The Circuit Court held that the 
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importation should be classified under paragraph 135, as claimed by 
the importer. We hold that the conclusion of the Circuit Court was 
correct, and that its opinion states the proper reasons therefor; so 
that we hâve no occasion to add to it. 

The decree of the Circuit Court is affirmed. 



O'CONXOR V. O'CONNOR et al. 

(Circuit Court of Appeals, Fifth Circuit December 19, 1905.) 

No. 1,498. 

JUDGIIENTS — PeOCEEDINOS TO VaCATE — POWERS OF FEDERAL COUETS. 

A fédéral court has no power, ou inotlon or pétition in an action at law, 
to vacate a judgment rendered at a previous term ; the appropriate rem- 
edy, in case ttie judgment was wrongfully or fraudulently obtained, 
being by a bill in equity. 

[Ed. Note. — For cases in'point, see vol. 30, Cent. Dig. Judgment, § 668.] 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

J. D. Guinn (W. B. Stephens, on the brief), for plaintiff in error. 

Wm. Aubrey, Venable B. Proctor, and J. V. Vandenberge (Proc- 
ter, Vandenberge & Crain and Davidson & Bailey, on the brief), for 
défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This was a motion made in the court be- 
low on December 29, 1904, to vacate and set aside a judgment dismiss- 
ing a cause and striking it from the docket, which judgment was ren- 
dered and entered on May 16, 1890, more than 14 years and 7 months 
before the motion was entered. The défendants demurred to the 
motion, and assign as one of the grounds of demurrer that the court 
below had no jurisdiction to détermine the motion, because it appeared 
from the motion that the "plaintiiï's remedy, if any he hâve, is upon 
the equity side of the docket." The court sustained the demurrer, 
and the plaintiff sued out this writ . f error. 

In a state court where a system has been adopted which amalga- 
mâtes the équitable and law jurisdiction in one form of action it is easy 
to see how relief might be granted on motion in a case like this. It 
would be a matter of no conséquence whether the case be considered 
one at law or in equity ; the form of the action, and the court which had 
jurisdiction, would be the same. It would be useless to examine the 
state décisions on this subject, for neither the practice of the state 
courts in exercising control over their judgments and administering 
équitable relief in a summary way, nor the statutes of the states, 
can détermine the action of the courts of the United States on this 
subject. It is a question of power, and not of procédure. Jurisdic- 
tion at law and in equity are as separate in the fédéral courts as if 
administered by différent tribunals. 
142 F.— 29 
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It is a rulè, well established, that ail judgments, dccrees, and other 
orders of the courts are under the control of the court which pro- 
nounces them during the term at which they are rendered and entered 
of record, and that the court may set them aside, annul them, or modify 
them at any time during the term; and it is equally well settled that, 
after the term is ended, ail final judgments and decrees of the court 
pass beyond its control, unless steps hâve been taken during the term, 
by motion or otherwise, to vacate, modify, or correct them. If errors 
exist, they can only be corrected by writ of error or appeal, or such 
other appellate proceeding as may be allowed by law. This rule has 
been established by a long line of décisions of the Suprême Court. 
Bronson v. Schulten, 104 U. S. 410, 26 L. Ed. 797, and cases there 
cited. 

The facts alleged in the motion show that the movant has been 
greatly wronged and injured. It is alleged that he held the note of 
Thomas O'Connor for $30,000, made April 30, 1871; and that he 
brought suit on this note in the court below on November 7, 1884; 
that he held a letter of the maker of the note, promising to pay it, 
thereby removing the bar of the statute of limitations. It is alleged 
that while this case was at issue the défendants in the suit unlawfully 
and wrongfuUy procured the arrest of the plaintifï, and by false tes- 
timony caused his conviction and sentence to a life term in the peni- 
tentiary of the state ; that the suit to collect the $30,000 was dismissed 
against the wishes of the plaintifï, while he was so confined in the 
penitentiary ; that the plaintifï remained continually confined in the 
penitentiary until he was pardoned on December 20, 1904, and re- 
stored to full citizenship. He entered the motion to vacate the judg- 
ment within nine days after his release. The foregoing is a very 
brief statement of the wrongs and injuries alleged in the motion. 
It would serve no useful purpose, and would perhaps be inappropriate, 
to analyze the motion with the view of deciding whether or not it con- 
tains ail of the averments that would be necessary, if put in proper form, 
to constitute a good bill in equity for relief against the judgment, 
We are constrained to décide that in fédéral jurisprudence the appro- 
priate remedy to set aside or enjoin the exécution of judgments at 
law wrongfully or fraudulently obtained is by bill in equity. Phillips 
V. Negley, 117 U. S. 665, 6 Sup. Ct. 901, 39 L. Ed. 1013. See, also, 
Tice V. School District (C. C.) 17 Fed. 283, and authorities there cited. 

There is another question raised by the demurrer relating to the 
dividing of the state of Texas into four judicial districts, and to the 
effect of the act of Congress so dividing the state upon suits brought 
in the courts of the district before the state was so divided. The view 
we take of the case, that no fédéral court in a proceeding at law, by 
motion or pétition to vacate a judgment rendered at a previous term, 
has power to grant the relief sought, makes it unnecessary for us to 
consider other questions. 

The judgment entered in the court below is one sustaining the de- 
murrer, and adding "that the said motion shall be dismissed, and the 
same is hereby dismissed, at plaintiflE's cost." It is proper that the 
judgment should be amended so as to dismiss the motion made by the 
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plaintîff in the court below "without préjudice to his right to file a 
bill in equity." Phillips v. Negley, 117 U. S. 665, 679, 6 Sup. Ct. 901, 
907, 29 L. Ed. 1013. 
And, as so amended, the judgment is afiirmed. 



LATIMER et al. v. McNBAI/, 
(Circuit Court o£ Appeals, Third Circuit. January 15, 1006.) 

No. 20. 

1. CONSTITUTIONAL — LAW— DUE PeOCESS— APPOINTMENT OF ReCEIVEB. 

The appointaient of a reeeiver for the property of an alleged bankrupt 
under Bankr. Act July 1, 1898, c. 541, § 2 (3) 30 Stat. 545 [U. S. Comp. 
St 1901, p. 3420], either with or without notice, is not in violation of the 
Constitiition, as depriving the défendant of his property without due pro- 
cess of law. 

2. Bankexjptcy — Oeder Refusing to Discharge Receivee— Review. 

An order of a court of banlcruptcy refusing to diseharge a reeeiver 
consldered, and held not erroneous as matter of law. 

Pétition for Révision of Proceedings of the District Court of the 
United States for the Eastern District of Pennsylvània, in Bankruptcy. 
For opinion below, see 136 Fed. 912. 

Henry J. Scott, for petitioner. 
George Wharton Pepper, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This case cornes before the court upon 
pétition of Stanley Francis, an alleged bankrupt, to review the 
action of the District Court of the United States for the Eastern Dis- 
trict of Pennsylvània in a proceeding in bankruptcy. The record dis- 
closes that on March 31, 1905, an involuntary pétition in bankruptcy 
was filed in the District Court, against Wm. H. Latimer, Frank C. 
Marrin, and Stanley Francis, individually and trading as the Provi- 
dent Investment Bureau. On the same day a pétition was presented 
for the appointment of a reeeiver, in which it was alleged that said 
named persons had been engaged in procuring money through the 
mails by fraudulent représentations in furtherance of a fraudulent 
scheme. The pétition further stated that Latimer and Marrin were 
fugitives from justice and their whereabouts unknown to the petitioner, 
and that Stanley Francis was then in custody, charged with the viola- 
tion of the laws of the United States relating to the fraudulent use 
of the mails for the purpose of procuring money. The pétition con- 
tained other averments showing that a reeeiver was necessary to take 
charge of the property of the alleged bankrupts for the préservation 
thereof and for the protection of their creditors, until further orders 
of the court in the prémises. On the same day and without first giving 
notice to any of the alleged bankrupts, J. Hector McNeal was appoint- 
ed, in accordance with the prayer of the pétition, reeeiver to take charge 
of the property of the alleged bankrupts and of each of them, and to 
hold the same until the further order of the court. 
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On Aprir 4, 1905, a pétition was presented to the District Court by 
Stanley Francis, praying the court to revoke the appoiiitment of the 
receiver, and thereupbn a rule was granted upon the receiver to show 
cause why the appointment of the receiver should not be revoked, and 
an order was made staying ail proceedings iinder the receivership 
until the disposition of said rule. To the pétition of Francis, the pe- 
titioning creditor filed an answer. The rule to show cause why the 
appointment of the receiver should not be revoked having been duly 
heard by the court, the prayer of the pétition of Stanley Francis to 
revoke the appointment of the receiver was refused. Thereafter Fran- 
cis presented his pétition for review to this court. This pétition, after 
reciting the proceedings in the District Court, proceeds thus: 

"That on the 2Sth day of April, 1905, the Honorable James B. Holland re- 
fused the prayer of the pétition to revoke appointment of receiver. That the 
said décision was erroneous in matter of law, In that your petitioner has tieen 
deprived of his property without due process of law, in violation of the fifth 
article of the Constitution of the United States. Wherefore your petitioner 
feels aggrieved because of such rullng, and asits that same may be revised in 
matter of law by your honorable court, as provided in section 24b of bankruptey 
laws of 1898, and rules and practice In such case provided," 

The bankrupt act of 1898 provides, in section 3, subd. 3, that 
the court sitting in bankruptey may "appoint receiver s or the mar- 
shals, upon application of parties in interest, in case the court shall 
find it absolutely necessary, for the préservation of estâtes, to take 
charge of the property of Jaankrupts after the filing of the pétition and 
until it is dismissed or the trustée is qualified." Bankr. Act July 1, 
1898, c. 541, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420]. Now, as 
respects the matter of notice, it will be observed that the bankrupt act 
does not expressly require notice to be given the bankrupt before the 
appointment of a receiver, under the provision quoted. Such appoint- 
ment, moreover, does not deprive the bankrupt of his property with- 
out due process of law, for the appointment is essentially for the tem- 
porary custody of his property with a view to its préservation. Fur- 
thermore, there occur well-recognized instances of such urgency as to 
dispense with notice; as where irréparable loss or injury is impending, 
or where notice might defeat the very purpose of the receivership. 
We are, indeed, clearly of opinion that except in rare cases a re- 
ceiver ought never to be appointed without notice to the alleged bank- 
rupt. 

Turning now to the case before us, it is to be noted that immediately 
after the appointment of the receiver, Francis, the alleged bankrupt, 
applied to the court to revoke the appointment, the court entertained 
his pétition, a rule was granted to show cause why the appointment 
should not be revoked, and pending the rule the court stayed ail pro- 
ceedings. After answer to the rule, the court heard the case and re- 
fused to revoke the appointment of the receiver. This refusai is what 
the présent pétition brings before us for revision, and we are asked 
to déclare that this décision of the court below, after ;hearing, refusing 
to revoke the appointment of its recei\'er, was in matter of law 
erroneous. This we are not prepared to do. We hâve carefully con- 
sidered the argument of the petitioner, but we see no reason to re- 
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vise in matter of law the proceedings of the District Court. That 
court had the parties before it and the facts, and we are not able to 
say that error of law appears which it is our duty to correct. 
Accordingly the prayer of the petitioner for revision is denied. 



THE EAGLE POINT. 

THE BIELA- 

(Circuit Court of Appeals, Third Circuit. January 11, 1906.) 

No. 26. 

CoiiisiON — Meastjbe op Damages Recoveeable by Cargo Ownee — Law Gov- 

EKNING. 

Where two British vessels are both held in fault for a collision on the 
high seas m a suit in a court of admiralty of the United States, the 
Euglish law, which permits a cargo owner to recover but half his loss 
from either vessel, should be applied, and not the American rule, which 
permits a recovery of tuU damages from either vessel ; sueh ruies of law 
having relation to the rights and liabllity of the parties, and not merely 
to the remedy. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 136 Fed. 1010. 

Wilhelmus Mynderse, for appellant. 

Charles C. Burlingham and H. G. Ward, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. When this case was hère before (ISO 
Fed. 449, 56 C. C. A. 599), we decided that both the Eagle Point 
and The Biela were at fault in causing the collision between them, 
which occurred upon the high seas, on October 1, 1900. The opinion 
of this court upon that occasion stated the circumstances attending 
the disaster, and further référence to them is not requisite. But there 
was one point upon which we declined to pass at that time, because it 
had not been considered by the District Court, and to that court it 
was referred for détermination in the first instance. Such détermina- 
tion has since been made, and to it alone the présent appeal is directed. 

The question involved was accurately stated by the learned judge 
below to be "whether certain owners of the Biela's cargo shall bave 
their damages measùred by the English or by the American rule. 
* * * If the English rule is to be applied, the Eagle Point is only 
liable for one-half of the damages ; if the American rule is the proper 
test, the owners may recover full damages from either vessel." And 
he correctly conceived that the rigiit solution of this question dépends 
upon whether the English rule referred to concerns a matter of right or 
of procédure merely. The Eagle Point and the Biela were both British 
vessels, and with référence to this fact, he appropriately observed: 

"It may often be the case that an act done, or fault committed, upon a ves- 
sel upon the high seas, may give rise to a right which has its source only 
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in the law of the flag; and when this is the case, such a right will ordlnarily 
be enforced in the tribunals of anotlier sovereignty, even if tlie law o£ the 
forum dlffers In this respect." 

But he held that the British law in question dealt, not with rights, 
but only with remédies, and that therefore the law of the forum, and 
not that of the flag, was applicable to the matter before him. We 
are unable to accept the premise from which this conclusion was de- 
duced. Unquestionably it is true that forms of remédies and modes 
of procédure are regulated exclusively by the law of the country whose 
tribunal is resorted to; but is it also true that a law which limits the 
liability of one party litigant to another does. not concern their respect- 
ive rights? There hâve been cases in which it has been found some- 
what difScult to distinguish between matter of remedy and matter of 
right; but in this one, as we view it, that difficulty is not really en- 
countered. The law of Great Britain, in limiting the recovery which 
may be awarded against either one of two vessels, seems to us plainly 
to respect a matter of liability or obligation, for it détermines the ex- 
tent of the obligation of each of them. The Belgenland, 114 U. S. 
355, 370, 5 Sup. Ct. 860, 29 L. Ed. 152 ; Slater v. Mexican Nat. Ry. 
Co., 194 U. S. 120, 126, 24 Sup. Ct. 581, 48 L. Ed. 900. To that law 
thèse cargo owners subjected themselves when they placed their goods 
under the British flag, and though their right to damages as against 
either vessel, was thereby curtailed, their apportioned claim against 
each of them was still capable of enforcement by methods of pro- 
cédure which our own laws authorize. There was, indeed, no ques- 
tion of procédure for considération when the decree under review 
was made. The Ea^le Point had averred in her answer, that her 
liability should be ascertained in accordance with the law of Great 
Britain, and it appears not to hâve been doubted that the question, as 
thus raised, was one which the District Court could properly adjudi- 
cate. It did in fact adjudicate it, and, in our opinion, the actual effect 
of its adjudication was not merely to reject a form of remedy, which, 
under the practice of the court, it could not administer, but to deny a 
right to which, under the applicable law, the appellant was entitled. 
The Scotland, 105 U. S. 24, 26 L. Ed. 1001. 

It results from what has been said that the decree of the District 
Court must be reversed, with direction for f urther proceedings in con- 
formity with this opinion; and it is so ordered. 



DAYLIGIIT GLASS MFG. CO. v. AJIERICAN PRISMATIC LIGHT CO. 

(Circuit Court of Appeals, Thlrd Circuit December 11, 1905.) 

No. 44. 

. Patents — Invention — Pbestjmptive Knowledge of Pkiob Aet. 

In determining the question of patentable Invention, a patentée Is 
chargeable with knowledge of ail that preceded him in the art 
. Samb — Machine fcb Making Pkismatic Glass. 

The Cummings patent, No. 095,282, for a machine for mailing prls- 
matic elass is void for lack of patentable Invention In view of the prier 
art, and especially of prior machines for making corrugated glass, which 
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contain ail of the éléments of that of the patent and operate In the 
same manner. The Cummings process patents based thereon, Nos. 695^3, 
695,284, and 710,434, are also void. 
3. Same. 

A machine for rolling prlsmatlc glass previously made by molding, 
which contalns the same éléments and opérâtes in precisely the same 
manner as prier machines for rolling corrugated glass, is net given pat- 
entability by the fact that It bas been a commercial success and that 
its use bas resulted in a better and cheaper product, wbere the only 
reason prism glass was not before so made was the gênerai, but erro- 
neous, belief among glass manufacturers that it would be worthless, 
because it could neither be eut nor properly annealed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Robert N. Kenyon, for appellant. 
Hector T. Fenton, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BUFFINGTON, 
District Judge. 

BUFFINGTON, District Judge. This case involves two appeals 
from a decree entered in the Circuit Court for the District of New 
Jersey (140 Fed. 174). In that court a bill was fîled by the Day- 
hght Glass Manufacturing Company against the American Prismatic 
Light Company, alleging infringement of four patents owned by it, 
numbered, respectively, 695,282, 695,283, 695,284, and 710,434, and 
which were granted to G. K. Cummings. That court entered a decree 
adjudging patent No. 695,282 vahd, fînding infringement thereof 
by respondent, enjoining such infringement, and dismissing the bill 
as to the other three patents. From such decree both parties hâve 
taken appeals to this court. 

As the three last recited patents are ail based on the same basic 
or generic act involved in the machine patent No. 695,883, ail four, 
in the view we take of this case, may be jointly considered and dis- 
posed of under a discussion of the machine patent noted. That 
patent. No. 695,282, was for a machine for making prismatic glass, 
was applied for May 18, 1898, and was granted March 11, 1902. 
The spécification recited that the prior gênerai practice was to make 
prism glass by a molding process, and that no other practicable means 
or device was known or used. The patentée then averred: 

"My jmproved machine is provided with a_ revolving roller, a supportlng 
device to bold the glass against the roller, thesaid parts having a traverslng 
motion relatively to each other, and one of said parts being provided with 
parallel rlbs of a prismatic form correspondlng to the dépressions to be made 
in the glass." 

This language is carried into the first, second, and third claims, 
which alone were herein questioned. The éléments of such first claim 
are: "In a machine for making plates of prismatic glass" the com- 
bination of, first, a revolving roller; second, a supporting device to 
hold the glass against the roller; third, the roller and supporting de- 
vice shall hâve "a traversing motion relatively to each other" ; fourth, 
one of them is provided with parallel ribs of prismatic form; fifth, 
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thèse ribs run parallel to the direction of Ihe traverse movement of 
the roUer. 

Validity of the claim in view of the prior art is denied. In consider- 
ing the question of the patentable character of the machine in question, 
we must not be misled by the fact that its use has been attended with 
commercial success in the way of a large, better, and cheaper product ; 
for, in the steady advance incident to progress in manufacturing, 
many nonpatentable processes and methods hâve proved most original 
and exceedingly profitable, and it must be remembered that everything 
novel and useful is not therefore necessarily patentable. Also, in 
taking up the question of the patentability of Cummings' roller table, 
we must charge him with knowledge of ail that preceded him in the 
art, for "it is a presumption of law that ail mechanics interested in 
upholding or defeating a patent were fully acquainted with the state 
of the art when they took out their patent, or when they built their 
machine. * * * Each party may then be assumed to hâve bor- 
rowed from the other whatever was actually first invented and used 
by the other." Crompton v. Knowles (C. C.) 7 Fed. 199; and Mast, 
Foos & Co. v. Stover Mfg. Co., 177 U. S. 493, 20 Sup. Ct. 711, 44 
L. Ed. 856, where it was said: 

"Having ail thèse varions devices before him, and whatever the facts may 
hâve been, he is chargeable with a knowledge of ail pre-existing devices, did 
it involve an exercise of the inventive facuity to employ the same combination 
in a windmill for the purpose of converting a rotary Into a reciprocating 
motion." 

Now this patent relates to the rolling of prism glass. Such glass 
had been used for many years for lighting interiors by means of re- 
fracted rays. This was donc by making on one side of the glass, 
prisms of triangular cross-sections, which serve to deflect or refract 
the light to any desired point. The art, then, of prism lighting, was 
old and its principles known. The method of making prism dies of 
triangular cross-section in the bed or bottom of a métal mold, so that 
melted glass, when poured thereon, would form light prism, was well 
understood. The art, too, of rolling several kinds of glass, as con- 
trasted with pressing it in molds, was also old; its advantages in 
dispensing with skilled labor well known; and its practice, and the 
mechanical agents necessary to accomplish it, were familiar to glass- 
tnakers. The gênerai knowledge of that practice may be well illus- 
:rated by patent No. 487,803, of 1893 to Walsh for a machine for roll- 
ing corrugations on both sides of plate glass sheets. The gênerai 
mechanism of a bed-plate on which was mounted a traversing roller 
(both being of a type which the proofs show had been employed 
by Danenhofïer for some 20 years), was used by Walsh. In his 
machine we find the first three éléments of the claims we are con- 
sidering, viz. : First, a revolving roller; second, a supporting device 
to hold the glass against the roller ; and, third, the roller and support- 
ing device hâve a traversing motion relatively to each other. Now, 
on both the roller and the bed-plate, Walsh provided ribs of semicircu- 
lar form, both parallel to the direction of the travel of the roller. He 
says: 
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"Figure 1 is a side élévation of a glass-rolling macliine in which the roller 
traveis along tbe lengtla of the bed-plate of the machine. Fig. 2 is a plan 
view of the same, showlng the bed-plate having continuons unintei-rupted 
parallel channels or coi-rugated longitudinally and the roller circumfer- 

entially." 

Thèse roller and bed-plate grooves, it will be seen, answer pre- 
cisely to those of the fourth élément of Cummings' claim, save that 
Cummings' ribs are of a prismatic, while Walsh's are of semicir- 
cular cross-section. Moreover, as stated in the fifth élément of Cum- 
mings' recited claim, thèse ribs run parallel to the direction of the 
traverse movement of the roller, just as do Walsh's. It will thus be 
seen that the only différence between Walsh's and Cummings' rollers 
consisted in the latter substituting a prismatic or triangular rib for 
a semicircular one, on the roller or bed-plate, optionally, leaving the 
other plain. Indeed, on citation of this patent in the office, the claims 
of Cummings were at fîrst rejected, the examiner then holding: 

"It is no invention to shape the ribs to the shape of the prism deslred In 
the glass." 

In so holding, ît would seem he was in accord with authorities of 
weight. In Stimpson v. Woodman, 10 Wall. 117, 19 L- Ed. 8G6, a 
machine was patented for giving a pebbled surface to leather. Peb- 
bled leather as a product, made by a hand tool and also made by a 
hand-operated pebbled roller, were old, as was also a machine with 
a plain roller. It was held there was no invention in die-pebbling a 
roller and placing it in a machine. In the same line is Smith v. Ameri- 
can Bridge Company, 3 Barr & Ar. 5G5, Fed. Cas. No. 13,003, where 
it was held: 

"It being old to eut dies on the face of a trip-hammer, or on the anvil on 
which the trip-hammer vi-orks, ko as to l'orge iron into différent shapes, there 
was no invention in making dies in sueh hammers or anvils of the proper 
shape to make chord-heads for iron bridges." 

In Peters v. Active Mfg. Co., 130 U. S. 626, 9 Sup. Ct. 643, 32 L. 

Ed. 1057, it was said: 

"The whole of this alleged invention is based upon the idea, old and well 
known, that a metallic die, whetlier of a cameo or Intaglio form, will, when 
impressed upon a pieee of lieated or yielding métal, leave the latter of the 
converse form of the die, aud that, when two dies are brought together over 
a pièce of heated or yielding métal, the latter will take the shape of the spiice 
existiug lietvi'een the contours of the two dies. It is an inévitable conséquence 
of the use of two dies in such a way, on two pièces of métal of proper size, 
heated to a welding lieat, that swaging or welding will take place by the im- 
pact of the dies ; that, when the dies bave tongues and dépressions in thera. 
the métal acted on by such tongues and dépressions will take the shape, in 
form and thickness, of the space left between tlie tongues or tlie dépressions; 
and that a greater or less thicltness of métal will be the resuit as the face of 
the fougues is more or less inclined. Ail this was old and common knowledge, 
and the whole of the opération resulting from such features is nothing but 
the well-laiown action of two dies so shaped as to give the desired conforma- 
tion to the article acted on by them." 

Indeed, a study of the voluminous record in this case convinces us 
that resort to the inventive faculty was not necessary in the con- 
struction of the rolling table hère in question. It was a purely me- 
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chanical process in conception and exécution. When the patentée 
wanted to roU glass he employed a rolling table to make it by putting 
grooves on the roU in precisely the same way Walsh had used it to 
make straightaway, corrugated grooves. For while the proofs show 
that rolled prism glass was desired in that business and its value rec- 
ognized, the reason why it was not made was not because it was not 
known that prism glass could be formed on glass by rolling, but for the 
wholly différent reason that it was thought and believed that if made 
the glass could be neither annealed when rolled, or eut when annealed. 
While this assumption was wholly false, yet it is equally true that it ex- 
isted. This mistake, and not inability to roll prism glass, prevented the 
adoption of rolling. We think this is clear from the proofs, which 
show quite conclusively that owing to what are known as the "strains 
and stresses" imparted to prism glass in molding, they cannot be eut 
to predetermined shapes. It was therefore argued, if you cannot eut 
a tile prism of three inches square, what advantage is it to hâve a rolled 
sheet three feet square? Thèse diffîculties of cutting and annealing, 
and not the rolling diffîculties, were the obstacles in the path of advance 
in this art. This is clearly shown by complainant's witnesses. Thus 
Mr. Wright says in answer to the question : 

"Had rolled sheet prism glass ever been upon the market or in use, to your 
knowledge, prior to the time when Mr. Cummings, or his company, put it on 
the marlcet as described in the last answer? A. No, sir; it had not, although 
it had been suggested by people in the glass trade as well as architects and 
builders, and it was recognized that if prism glass could be rolled in large 
thin sheets it would at once create a largely increased demand, and would be 
used in a great many buildings in which the molded tile would not be used 
on accoùnt of the priée. The gênerai opinion, and, in fact, the statements of 
practical glass manufacturers and men in the prism business, was that it 
would be ilnpossible to roll a large thin sheet of prism glass, which would 
hâve suffleient strength to resist strong wlnd pressure, and which could be eut 
Into any desired size or form, and not until after the glass was actually made 
and Its strength tested by sclentiflc methods were thèse opinions shown to be 
wrong. Q. How about the attitude or opinion of the trade at that time in 
référence to the practical feasibility of cutting the rolled sheet prism glass, 
if it could be made in sheets? A. Prior to the introduction of rolled sheet 
prism glass, the molded tiles had been on the market for several years, and 
were being used by four prism companies throughout the United States. It 
was the unanimous opinion of ail the prism companies and the manufacturers 
of the molded tile that, if the rolled sheet prism glass was made according to 
Mr. Cummings' application, It could not be eut successfuUy. This opinion 
was arrived at after several years of expérience in trying to eut the molded 
tile. They argued that, if It was impossible to eut the molded tile commer- 
clally, it would be infiuitely more difficult to eut a sheèt of prism glass, which 
would be 10 tlmes as wide and 20 times as long." 

So Mr. Cummings, the patentée, in discussing the desired uniform 
thickness of the corrugated glass rolled by the Walsh machine, says: 

"Every Indication being that Mr. Walsh consldered, just llke every one else 
in the art at that time, that rolled sheet prism glass, having a particularly 
varled cross-section, could not be possibly 'eflCectiveiy annealed.' " 

His testimony was that Mr. Heidt, a machine builder to whom he 
went to build a prism glass roller, was under this impression. Thus: 

"He said that it was Impossible to make prismatic glass by rolling It; that 
the résultant sheet prism glass could not be dlsengaged from the bed-plate or 
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from the roller without either breaking the prîsm edges off, and that they 
would then remain in the bed-plate or the roller, and hâve to be chipped ont : 
that, even If this were not so, in disengaglng the rolled glass the prism edges 
would be mangled aud distorted. He also said that, providing the glass was 
made and disengaged from the roller and bed-plate, in the leers it oould not be 
properly annealed, and, in bis opinion, a great portion of It would crack or 
fly to pièces. He further said that, even if it were made and properly en- 
nealed, It could not be eut wlth any degree of practicability, especially In 
référence to any eut that would run in curved lines, or transverse to the 
iines of the prism, except at a perfect right angle. In fact, he told me that I 
spelt 'failure' before I started. It was not, however, until the end of this 
conversation, that it occurred to me that perhaps he did not understand my 
exact process, and, when I explained to him the exact principle of runnlng 
the prism lines exactly parallel to the motion of the roller and bed-plate, he 
modifled hls statement to the extent that ît might be possible to be done in 
that way, and only in that way ; but still he didn't believe it." 

He also quotes others as under this, as it afterwards turned out, 
erroneous view as to cutting, viz : 

"Also J. Dannenhoffer, a manufacturer of glass in Brooklyn, also Mr. 
DoTjgherty's superintendent, and they ail agreed that rolling prismatic glass 
according to my invention was impracticable, and that, even if it were made, 
it would be a very Imperfect product, that it could not be eut, and that it 
would be structurally too weak to withstand extrême variations of tempéra- 
ture." 

This assumption by the glass manufacturers that sheets could not 
be eut and that it would be impossible to anneal them was quite natu- 
ral, in view of their expérience with molded glass, and they had every 
ground to reason by analogy from that assumption it was no use to 
roll large sheets, when they had to make the molded tiles thick and 
small in order to anneal them, and that they could not be satisfactorily 
eut. Now the rolling of glass has shown this assumption was wholly 
wrong, that rolled glass can, when made thin, be successfully moved 
to the leers, can be annealed in large sheets, and that, in cutting, it 
acts difïerently from molded tiles. But thèse facts do not impart 
inventive qualities to the making of a machine to roll such glass. 
That there were mechanical difficulties to be overcome in success- 
fully rolling prism glass goes without saying. Indeed, the proofs in 
this case show that Cummings' preferred method of putting the 
grooves on the roller did not prove successful and that it was even- 
tually superseded by the other suggested method of putting them on 
the bed-plate. But to our mind ail thèse steps, important as they were 
to the art, were mechanical, and not inventive in their nature. 

Moreover, the teachings of the art were not confined to the Walsh 
patent already noted. To our mind there were a number of other 
patents which threw much light on the rolHng of prism glass. Under 
ordinary circumstances, a patent which caused no advance in its art 
should hâve small effect upon a successful patent of 20 years later; 
but having seen that ail use of machine for rolling prism glass was 
prevented by the mistaken estimate of its worth, the teachings of an 
earlier patent, which did not resuit in making machines, cannot for 
that reason alone be disregarded. Among thèse is the patent to Stev- 
ens. No. 3,549, of 1869. In it we find a machine for rolling corru- 
gated glass, composed of a roller and a bed-plate of the gênerai type 
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shown în the Walsh and Cummings devices, and embracing the three 
éléments pf Cummings' first daim, viz: First, a revolving roller; 
second, a supporting device to hoid the glass against the roller; and, 
third, the roller and supporting device hâve a traversing motion rela- 
tively to each other. The patent states: 

"The form of the glass Is determined by the formation of the face of the 
pressure roller which presses the glass against it. * * * Corrugated 
sheets of glass may be produced by the use of a traveling roller and fixed 
table, or vice versa; the roller and table having eorrugations to match each 
other. ♦ * * In produclng corrugated sheets of glass by rolling and press- 
ure, both the mold bed, B, and roller, C, are grooved as shown In the drawinjçs. 
* * * The glass to be rolled is poured upon the mold bed in the plastic 
State Ijnow'n as 'métal,' and the bed is then transversed beneath the- roller, 0, 
by turning the handle, G, whereupon the métal will be rolled ont or spread 
over the surface of the mold bed, and will assume whatever form has been 
imparted to the roller and bed, or to the roller or bed, as found most suitable 
in practice." 

The drawings show the mold grooves run the length of the bed, 
and consequently the grooves on the roller, the roller and table hav- 
ing eorrugations to match each other, were circumferential. It will 
thus be seen that at this early day thîs patent discloses a machine 
cmbodying every élément of the Cummings ciaim hère involved, save 
that the patterns were corrugated ribs, instead of triangular prisms. 
This was followed in 1880 by the patent of Boughton, No. 139. The 
object of this patent was to brighten interiors by rays refracted 
through prism lights and to manufacture the same. Boughton's prism 
consists of a number of parallel projecting ridges, resembling ratchet 
teeth, on one side of the glass ; one surface of the ridge being nearly 
at right angles to the sheet and the other inclined. Boughton de- 
scribes his method of rolling his prism sheets as follows: 

"The sheets of glass are made In the ordinary manner of making rolled 
sheet glass. The molten glass is poured onto a bed, the surface of which hai' 
been planed or shaped to leave upon it a number of parallel projections to 
correspond with the dépressions it is required to malte in the face of the 
sheet of glass. The glass is poured onto the bed in front of a heavy roller, 
which Is then caused to roll over the bed and spread the glass uniformly over 
it; the surface of the roller being kept at the required distance from the bed 
by strips or fillets laid upon the bed along its sides, and of thickness equal to 
the thickness of the sheet of glass to be made. In place of the projections 
being upon the bed-plate the bed-plate is sometimes smooth and the projec- 
tions are formed on the roller." 

Because Boughton does not state that the prism molds in the bed- 
plate run the length of the bed-plate or those in the grooves are cir- 
cumferential, it is contended the patent does not anticipate Cumming» 
But the question hère is not one strictly of anticipation, for it is not 
sought to show that a patent, otherwise valid, is anticipated by a sub- 
stantially similar structure; but the question is, in view of the exist- 
ence of such a machine as Boughton's and the teachings of his patent, 
(Sd it involve invention to make Cummings'? Novk^, while Bough- 
ton does not state his prism patterns were to run with the table around 
the roll, he does not state that they were to be transverse. Consequently, 
there is no more ground for saying they are crosswise than that they 
are lengthwise; and, indeed, it would 'seem the natural mechanical 
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way, not only to a glass maker, but a roU turner as well, was to make 
the roll grooves circumferential, rather than transverse, The prior 
patent of Stevens showed circumferential grooves, and a circumferen- 
tial groove is not only easier shaped than a transverse one, but the 
gênerai practice of the rolling art would point toward circumferential 
grooves on the roller of a rolling machine, or to sink longitudinal 
ones in its bed-plate. The facts in this case bring it within the prin- 
ciples of Blake v. San Francisco, 113 U. S. 679, 5 Sup. Ct. 692, 28 
L. Ed. 1070, and Penna. R. R. Co. v. Locomotive Truck Co., 110 U. 
S. 490, 4 Sup. Ct. 220, 28 L. Ed. 223, wherein it was held that: 

"The application of an old process or macliine to a similar or analagous 
subject, with no change in the manner of application and no resuit substan- 
tially distinct in its nature, will not sustain a patent, even if the new form 
of resuit has not been heretofore contemplated." 

We are accordingly of opinion the machine patent No. 695,282 
was void for want of invention, and that the part of the decree of 
the Circuit Court sustaining it was erroneous; and from what has 
been said it also follows that the portion of the decree of the lower 
court ad judging Nos. 695,283, 695,284, and 710,434 to be invalid 
was right. 

The order of this court, therefore, is that the decree of the Circuit 
Court be reversed, and the cause remanded to that court, with direc- 
tion to dismiss the bill of complaint, with costs. 
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1. Patents — Invention — Adaptino Matebial to New Use. 

A patent for a material for maliiug steam packing may Involve Inven- 
tion, ïilthoush a similar material had previously been used for other 
and wholly différent purposes. 

tEd. Note. — For cases in point see vol. 38, Cent. Dig. Patents, §§ 31, 32.] 

2. Same. 

Where a patent for a material to be used for a stated purpose Involved 
invention, it is not necessarily rendered invalid by the fact that the pat- 
entée also suggests Its use for a différent purpose, for which alone It 
would not be patentable. 

3. Same — Infeingement — Matebial for Steam Packino. 

The Forsyth patent. No. 622,889, for a sheet material for packing, mat- 
ting, and the like, was not anticipated and discloses invention in so far 
as it relates to a packing material ; also ?i.eld inf ringed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Benjamin Phillips and George A. Rockwell, for appellant. 
Wilson W. Thompson (Edward M. Bassett and Walter H. Gil- 
patric, on the brief), for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 
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PUTNAM, Circuit Jiidge. This îs a bill in equîty alleging în- 
fringement of the only daim in letters patent No. 623,889, issued on 
April 11, 1899, to James Bennett Forsyth, on an application filed on 
April 25, 1898, described therein to cover an invention of "a new and 
useful sheet material for packing, matting, and the like." The claim 
is as follows : 

"A sheet material made up of a pliable sheet, one or more, of métal, and 
a sheet, one or more, of vulcanlzed rubber, unlted to the pliable métal sheet 
substantlally as described." 

The Circuit Court dismissed the bill, and the complainant appealed 
to us. The learned judge in the Circuit Court found, in view of the 
State of the prior art, and especially of a patent issued to one Daft, 
to which we will again refer, that the patent in suit, if valid, could 
not be construed broadly enough to cover the product of the défend- 
ants. He also held that the patent is limited to sheet material, and 
that the infringing product is not sheet material, nor made by merely 
rolling up sheet material. Some mention is made of the file wrapper ; 
but this is of no conséquence, because at every point the application 
for the patent was overruled by the examiners, and also on appeal 
until the commissioner was reached, who reversed everything appealed 
against, and what is thus referred to occurred before the inventor 
reached him, and was wiped out. 

The case is presented to us by the complainant as though the pat- 
ented material was adapted solely, and intended solely, to and for 
steam packing; that is, for gaskets or for uses analogous to those 
to which gaskets are applied. In that view, although the patentee's 
material closely represents what had been before known in the arts, 
yet under the circumstances the new adaptation as a gasket, or for 
steam packing, sustains the prima facie évidence of invention which 
arises from the issue of the patent. The case thus comes within Wat- 
son v. Stevens, 51 Fed. 757, 2 C. C. A. 500, as applied by us in Davey 
Pegging Machine Co. v. Isaac Prouty & Co., 107 Fed. 505, 509 et seq., 
46 C. C. A. 439. This is emphasized and illustrated by what appears 
in the patent issued to Albert B. Pratt, No. 665,931, on January 15, 
1901, under which the respondents are producing at least one class of 
their alleged infringing devices. We quote from it at length, as 
follows : 

"It has always been necessary to provide packing of some character be- 
tween the faces of Joints which are necessarily steam-tight The most usual 
and ordinary forms of such pacljing are composed of rubber, métal, or a eom- 
bination of both. Thèse joint-closures or packings were first formed exclusive- 
ly of rnbher; but gaskets of this character when eontinuously subjected to 
beat disintegrate more or less rapidly and either spread to an exteut which 
will opeu the Joint or become brittle and crack. Thèse results led to the intro- 
duction of métal packings; but thèse, except in complieated and expensive 
forms, are inefficient and are not available as closures for face-Joints, be- 
cause it is practically impossible to fit thèse métal packings with suffleient 
nicety to secure absolutely steam-tight Joints, except where the contacting 
faces are disposed in angular relation. The facts related then led to the 
production of a eombined rubber and métal packlng-sheet which comprehended 
a plurality of thin rubber sheets and an intermediate woven-wlre layer. This 
was a distinct advance, because the wire sheet gave body to the packing and 
prevented It from stretchlng, while permitting it to be sufficiently pliable to 
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adapt Itself to the nature of the Joint-faces. Many objections were urged 
against thls form of packing, however, because the surface was exceedingly 
uneven and after comparatlvely llttle use the wlres of the Intermediate sheet 
would beeome exposed. Thèse objections were overcome in great measure by 
the subséquent employment of a thln métal sheet, to the opposite faces of which 
the rubber was vulcanlzed; but the adhésion between the métal and rubl)er 
was imperfect, and this combination resulted In the blistering of the rubber 
and in its graduai séparation from the métal core. Prior to my invention, the 
latest advance In the art, so far as I am aware, was directed to the élimination 
of this tendency of the rubber to pull away from the sheet métal, and with 
this end in view the pure rubber sheets were substituted by a compound of 
l'ubber aud metallic oxids, which latter did actually serve to strengthen the 
union. Up to this point, however, the sheet-paeking Is open to many ob- 
jections, because while the Interposition of a métal sheet does overcome many 
valid objections to the use of the pure rubber, the tendency of the métal and 
rubber layers to separate practically preeluded the employment of thèse com- 
posite packings and the introduction of the metallic oxids into the compound 
resulted in reviving an objection urged against the original solid rubber pack- 
ings — to wit, the spreading and cracking of the rubber facings — that is to say, 
the incorporation of the metallic oxids is injurious to the rubber, and while It 
causes the latter to adhère more securely to the métal plate it causes the rub- 
ber to scale and crack under the coutinued beat to which thèse packings are 
ordinarily subjeeted. 

"The object of my invention, therefore, is to produce a sheet-packing com- 
posed of a pliable métal sheet or plate havlng pure rubber facings or covering- 
layers which are caused to adhère closely to the plate without the use of me- 
tallic oxids and in a manner to preclude the possibility of either the cracking 
of the rubber or of its séparation from the métal when subjeeted to the action 
of excessive beat for a considérable period." 

Aside from the références contained herein to metallic oxids, which, 
so far as the patent in suit is concerned, are net of the substance of the 
invention, and are merely recommended for the purpose of securing 
the better adhérence of the parts, what was thus said by Pratt clearly 
States the history of the art as proved in the record. In view of the 
rules applied in the cases we hâve cited, the facts as thus explained 
by him are sufficient to establish utility, novelty, and invention. More- 
over, on a proper construction of what we hâve quoted from his 
spécification, Pratt cannot be held to hâve assumed to claim an entirely 
new product, but only an improvement on what had preceded him in 
what he calls "the latest advance in the art." He also thus assumed 
that what he had invented was only a matter of perfecting in détails 
what preceded him. Certainly we are of the opinion that such was 
the fact. 

Notwithstanding our gênerai statement that invention is shown, 
we might, perhaps, appear neglectful if we did not make référence 
to alleged anticipations, other than Pratt's, which are pressed on us. 
We can say generally as to them that they relate to arts essentially dif- 
férent from that of steam-packing, which art is spécial, requiring 
peculiar appliances and peculiar skill, involving diffîculties which hâve 
been overcome only slowly and step by step, as shown by Pratt. The 
respondents cite over 40 patents alleged to either anticipate or narrow 
the art. Our gênerai observation as to thèse is that the citation of so 
many patents by a respondent in an infringement suit sometimes 
tends, as we bave several times said, not so much to weaken the com- 
plainant's position as to strengthen it, by showing that the trade had 
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long and persistently been seeking in vain for what the complainant 
iinally accomplished. So far as we do not furthcr refer to thèse pat- 
ents, it will be because they are covered by what we hâve already 
stated as to their relation to other arts than that now before us, or 
because they are only a part of the history of the particular art 
involved hère, as explained by Pratt in the manner we hâve already 
stated. For example, Daft apparently had mainly in mind a material 
suitable for sheathing ships, as to which it is well known that at the 
time of bis invention in 1860 shipbuilders were looking for a substitute 
cheaper than copper, then the standard sheathing. However this may 
be, he described his .invention as one for "improvements in coating 
iron." It was purely of a gênerai nature in that broad art, and it had 
no spécial adaptation to the narrow art which we hâve before us. While, 
perhaps, Forsyth might successfully be charged with infringing Daft, 
if Daft's patent were in force in the United States, Daft did not antic- 
ipate Forsyth in the particulars to which Porsyth's invention relates, 
because Daft did not trouble himself about the peculiarities necessary 
to make a successful gasket. Our gênerai observations also apply to 
patents like that to Dexter, of June 24, 1884, which was in the boot 
and shoe art, to that of Hancock, of June 37, 1871, which was in the 
same art, and to that of Sterne, of June 2, 1868, which was in the 
art of driving-belts, bands, and straps. Under some circumstances 
ail thèse différent alleged anticipations might answer as such if the 
obtaining of successful gaskets required no peculiar adaptation, or 
had been reached other than by the slow process described in our 
extracts from the spécification contained in Pratt's patent. The pat- 
ent to Potts, No. 304,128, issued August 26, 1884, for useful "improve- 
ments in step or stoop protectors," we will return to again. 

We perceive no difficulty in deciding the question of infringement 
in favor of the complainant. The respondents' constructions are in 
two forms, each of which is claimed not to infringe. The words in 
the complainant's daim, "united to the pliable métal sheets substan- 
tially as described," refer, of course, to the spécification. This per- 
mits one or more sheets of vulcanized rubber, "with a thin pliable 
sheet, one or more, of métal, the sheets of métal and rubber being 
held together in any suitable manner, but preferably by vulcanizing 
the rubber when in close contact with the pliable sheet métal." The 
application proceeds to give some détails as to the manner of vulcan- 
izing. It States that with the use of metallic oxids the rubber adhères 
more strongly to the métal sheet; but neither the vulcanizing of the 
rubber when in contact with the métal nor the use of the oxids are 
made essential. The invention did not relate at ail to the method of 
uniting the métal with the rubber, but to the resuit after they were 
united, and therefore the spécification says that they may be held to- 
gether "in any suitable manner." Pratt seems to hâve had in contem- 
plation dispensing with the use of metallic oxids; but his main purpose 
was to accomplish a method of uniting the rubber with the métal which 
would serve to strengthen the union. Therefore he punctured his meta! 
sheet, describing it as "a flat, foraminous, pliable, metal-core plate," 
=md directed that the rubber facings on the sides of the plate should 
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be united through the openings. Pratt thus demanded what Forsyth 
does not demand, not merely "one or more" sheets of rubber but in 
any event two sheets; yet his method of uniting them was within the 
expression "in any suitable manner," contained in Forsyth's spécifica- 
tion, and was a mère improvement in détail. To hold otherwise would 
be to reduce the law of équivalents to an absurd minimum. It is plain 
that this class of respondents' gaslicts infringe. 

The other class is described as a "tube material," made up, not from 
a sheet, but "from a strip," "not coterminous with the rubber sheet," 
but "a very narrow band." It is also said that in the respondents' 
tubes the rubber is not vulcanized on the métal, but may be detached 
and used elsevvhere. It is plain that ail such détails involve no substan- 
tial distinction in the eyes of the law, unless forced to it by the use 
of the word sheet in the claim with which the complainant's patent 
closes. Even that narrow proposition is supported only on the erro- 
neous theory of the respondents that the word sheet necessarily means 
the same as the word plate, and that therefore a sheet is necessarily 
a plate. This is not correct. Merchantable métal sheets are, of course, 
ordinarily in the form of plates, but the proper définition of the word 
indicates only extension, without référence to whether what is ex- 
tended is fîat or curved, smooth or with an uneven surface. There 
may be curved sheets, as well as flat sheets. For ail the purposes of 
the art in question, the respondents' tubes, whether cast originally in 
the form of tubes or first made flat and then rolled, hâve, in any view 
of the law of équivalents, ail the essential parts of the complainant's 
invention, arranged, so far as any required matters are concerned, in 
the same way. 

This leaves us to deal only with the patent to Potts, already spoken 
of. If the complainant's spécification made no référence to matting, 
and the claim commenced with the words, "In gaskets or steam-pack- 
ing," or something of that nature, the view on which we bave con- 
sidered the case would easily be sustained, and Potts' patent could not 
become material. It is impossible to give the word "matting" any pe- 
culiar signification arising from its connection with the word "pack- 
ing," because no such peculiar signification is found to exist, and it 
must be defined to include matting in common use in ordinary life. 
Therefore, if prior to Forsyth matting constructed according to the 
method point out in his spécification had been found in the arts, 
Forsyth's claim would clearly be too broad ; and unless it could be 
cured by disclaimer, or by reissue involving a redrafting of the patent, 
it would be invalid. Walker on Patents (4th Ed., 1904) 204; Ed- 
munds on Patents (2d Ed., 1897) 184, 185. On the other band, it 
must be borne in mind that mère prior accidentai production, with an 
entirely difl^erent look from that of the patent in question, does not 
necessarily amount to anticipation in the sensé of the law. Walker on 
Patents (4th Ed., 1904) 63, and authorities there cited. It cannot be 
questioned that on any construction of Forsyth's patent the sheet ma- 
terial which it claims, and the uses thereof, were intended for, and 
appertain to, the mass and body of the packing, matting, or whatever 
else it was supposed by the inventor to relate to. The spécification 
142 F.— 30 
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of the Potts patent is long, and difficult to foUow. The gîst of the 
whole may well be understood to be contained in the first claim as 
follows : 

"A flexible, continuons, weiglited protector or covering for doorsteps, sub- 
stantially as shown and described." 

There can be no doubt that in connection with this protector or 
covering, which meant mats in domestic use, Potts did describe and 
use a product made up of "thin sheet lead, or other flexible métal or ma- 
terial," inserted between strips, which might be strips of rubber, and 
which formed the hems. It would be a misuse of language to claim 
that the strips thus formed in part of "thin sheet lead, or other flexible 
métal or material," did not possess the pliability insisted on by the 
complainant, or to contend that they were not substantially the same 
as the product which Forsyth claims to hâve invented. On the other 
hand, this "thin sheet lead, or other flexible métal or material," was 
not used in the body of the mat ; that is to say, it made no part of the 
continuous protector or covering, but it was in use only for purposes 
indicated by the word "weighted." Potts described his matting as 
composed of a layer or layers "of canvas, rubber, carpet, matting, or 
other suitable or desired flexible material"; but the strips we hâve 
spoken of were described as narrow, and as bordering the edges of 
the mat for the purpose of giving weight to the fabric. It was said 
that, in addition to thèse edge strips, other like strips might be secured 
in or at the middle of the matting, or otherwise interposed between 
them; but throughout it appears that none of them were properly a 
part of the mat, and that they were used only for weighting it, and 
holding it in position. 

The Potts patent has been developed to us by the parties, pro and 
con, only very slightly ; and, as stated by the complainant, there is not 
a single word of testimony with référence to it. On the other hand, 
ail that is said by the respondents in référence to it is that Potts' inven- 
tion covered a flexible weighted protector for steps, "with narrow 
strips of thin sheet lead, or other flexible métal, moulded into the 
edges, and also, if desired, other such strips between the edge strips." 
Therefore, even if the complainant's material, as described in his spéci- 
fication and claim, would hâve been anticipated if used before him for 
matting, Potts did not strictly anticipate because he did not use it for 
the matting itself, as a part of the body thereof. 

The complainant's material may be of very little use as matting ; and, 
very likely, were that the only purpose to which it could be applied, 
the invention could not be sustained. As, however, in view of its 
use as steam-packing, it involves invention, as we hâve explained, the 
mère fact that it might also be used for matting, or that the patentée sug- 
gested that it might be so used, would not deprive him of his right to 
a patent; and, on the other hand, the fact that the same material had 
been used in the manner in which Potts proposed to use it. under the 
circumstances we hâve explained, is, for the reasons we hâve stated 
equally ineffectuai so far as concerns this particular suit, which relates 
to steam gaskets. We hâve no occasion to anticipate what the resuit 
might be, within the cases cited in the early part of this opinion, if the 



COHEN V. STEPHENSOK & CO. 467 

question came between the complainant and somebody using the ma- 
terial in issue for some other purpose than that now before. us. 

The decree of the Circuit Court is reversed, the case is remanded to 
that court for further proceedings in accordance with law, and the ap- 
pellant recovers his cost of appeal. 



COHEN et al. v. STEPHBNSON & CO. 

(Circuit Court of Appeals, Third Circuit January 15, 1906.) 

No. 36. 

Patents — Suit fou Infbingement — Pkeliminaey Injunction. 

Where a patent has been siistained by a Circuit Court of Appeals, the 
only question open on an application for a preliminary iiijuuction in a 
subséquent suit in the same circuit Is that of infringement, unless new 
évidence of Invalidity of a eonclusive character is produced. 

[Ed. Note. — Effect of previous décisions in patent cases In Circuit Court 
of Appeals, see notes to National Cash Register Co. v. American Cash 
Register Co., 3 C. C. A. 565 ; Thomson-Houston Electric Co. v. Hooslck Ry. 
Co., 27 C. C. A. 427 ; United States Freehold Land & Em. Co. v. Gallegos, 
32 C. C. A. 475.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Walter C. Pusey, for appellants. 
Joseph C. Fraley, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree for a 
preliminary injunction, restraining the défendants below (appellants 
hère) from infringing the first two claims of patent No. 669,011, dated 
February 26, 1901, which was issued to Nathan C. Kahn, assignor, 
etc., for improvements in the art of making Fiat Knit Caps. 

The assignment of errors is based upon the assumption that, be- 
cause, as it avers, the proofs "were at least sufficient to raise a reason- 
able doubt as to the validity of claims 1 and 2," and "as to the infringe- 
ment by défendants" of those claims, a preliminary injunction should 
not hâve been awarded. But the position thus taken, however im- 
pregnable it might be in some cases, is untenable in this one. Thèse 
claims were sustained by this court in Kahn v. Starrells, 135 Fed. 
532, 68 C. C. A. 82, and, in view of that décision, évidence sufficient 
merely to raise a doubt, even though it be a reasonable one, as to their 
validity, would not, in this subséquent suit, hâve justified a déniai of 
an injunction pendente lite; for "upon applications for preliminary 
injunctions to restrain infringement of patent rights, after the validity 
of the patent has been sustained by a circuit court of appeals, the 
gênerai rule, as authoritatively laid down in this circuit, is that the 
only question open is that of infringement ; the considération of other 
défenses being postponed until final hearing, except where there is new 
évidence of such a eonclusive character that, if it had been introduced 
in the former case, it would probably hâve led to a différent deter- 
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niination, the burden of establishing which is upon the défendant, 

against whom every reasonable doubt is to be resolved. Philadel- 
phia Trust, Safe Deposit & Insurance Co. v. Edison Electric Light 
Co., 13 C. C. A. 40, 65 Fed. 551." Tannage Patent Co. v. Adanis et 
al. (C. C.) 77 Fed. 191; Adams v. Tannage Patent Co., 81 Fed. 178, 
26 C. C. A. 326. It may be, that should this case be defended to final 
hearing, new évidence will be presented, to which careful considéra- 
tion should then be accorded ; but at this stage, we deem it inexpedient 
to say more than that the additional testimony which the présent record 
discloses, is not, in our opinion, so conclusive in character as to pre- 
clude the application of the rule we hâve stated. 

The défense of noninfringement has not been separately discussed 
in the briefs of counsel, and we need not enlarge upon it. The de- 
fendants below do not substantially complète the shaping of their caps 
by knitting, but shape them after the knitting has been donc ; and in 
this, as we said in Kahn v. Starrells, the essence of the patented inven- 
tion résides. 

The decree of the Circuit Court is affirmed. 



COVEL MFG. CO. v. RICH et al. 

(Circuit Court of Appeals, Seventh Circuit October 3, 1905.) 

No. 1,153. 

Patents — Invention — Saw Sharpening Machines. 

The Schofleld patents, Nos. 654,843, 654,844, and 654,845, and the Filstrup 
and Schofleld patent, No. 669,251, ail relating to improvements in saw- 
sharpening machines, are void for lack of patentable Invention in view of 
the prior art, in which the same déviées were found in use in saw-swaging 
machines. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The appellant Is the owner of patents No. 654,843, No. 654,844, and No. 
054,845, issued July 31, 1900, to Schofleld, and No. 669,251, issued March 5, 1901, 
to Filstrup and Schofleld. They ail relate to improvements in connection v^ith 
saw-sharpening machines. Infringement vfas admitted if the claims were valid. 
The Circuit Court dismissed the bill for want of equity on the ground that the 
clnims were void for lacli of invention. 

The claims relied on are thèse : 

Patent No. 654,843: "(3) In a saw-sharpening machine, the combination 
with the frame thereof, of a vertically-movable slide eonnected with the front 
end of the frame, means for adjusting said slide, a stop-carrying bar flxedly 
seoured to said slide, stops thereon, and a guide-bar pivotally supported from 
said slide and limited in movement on its pivot by said stops, substantially as 
and for the purpose set forth. 

"(4) In a saw-sharpening machine, the combination with a frame provided 
at its front end with a vertical guide-ehannel, a slide movable in said channel, 
a stop-bar secured to said slide, adjustable stops eonnected with said bar, a 
guide-bar pivotally supported from said slide and limited in movement by said 
stops, and means for raising and lowering said slide, substantially as and for 
the purpose set forth." 

Patent No. 654,844: "(5) In a saw-grinding machine, the combination with 
a frame provided at its front end with a bearing-bloclî for a feed-arm, of a 
feed-arm provided with a feed-finger with a replaceable horizontal bearing- 
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bloek, and a replaceable vertical bearing-block serving to hold sald horizontal 
bearing-block In place, substantially as and for the purpose set forth." 

Patent No. 654,845: "(5) In a saw-support, the combination of a suitable 
basé, a stem projecting upwardly therel'rom, means for raising and lowerlng 
said stem, a head carried by said stem provided wlth two stops, and a bar- 
form saw-bearing pivoted on a transversely-extending pivot Intermediate said 
stops and left free to swing in tlie plane of tbe saw, substantially as and for 
the purpose set forth." 

Patent No. 6G9,251: "(3) In a saw-sharpening machine for operating upon 
band-saws having teeth on each edge, said machine having a shaft for com- 
municating motion directly or indirectly to the grinding-wheel arbor, a sleeve 
journaled on said shaft, a pulley secured to said sleeve through the médium of 
which said sleeve is rotated, a pulley rotated through the médium of said 
sleeve, a pulley journaled on said shiil't, a counter-puUey, means for communi- 
cating motion from said sleeve-actuated pulley to said counter-pulley and back 
in the reverse direction to the pulley journaled on said shaft, and means for 
Connecting either one of said last-named pulley S to cause sald shaft to rotate 
therewith, substantially as and for the purpose set forth. 

"(5) In a saw-sharpening machine for operating upon band-saws having 
teeth on each edge, said machine having a shaft for communicating motion di- 
rectly or indirectly to the grinding-wheel arbor, a sleeve journaled upon said 
shaft, a pulley through the médium of which said sleeve is rotated, a pulley 
rotat'ed through the médium of said sleeve, a pulley journaled on said shaft, a 
cluteh movable longitudinally of said shaft, and serving to communieate motion 
to the shaft, cluteh members connected with the sleeve-actuated pulley and the 
pulley journaled on said shaft, means for shifting the cluteh on said shaft to 
bring the same Into engagement with either of said cluteh members as desired, 
and liieans for communicating a reverse motion from the sleeve-actuated pulley 
to the pulley journaled on said shaft, substantially as and for the purpose set 
forth. 

"(6) In a sg,w-sharpening machine for operating upon band-saws having 
teeth on each edge, said machine having a shaft of the nature described, a 
sleeve Journaled on said shaft, a pulley for communicating motion to said 
sleeve, a pulley actuated by said sleeve, a cluteh member connected with said 
last-named pulley to rotate therewith, a cluteh, F, keyed to said shaft, a pulley, 
K, having a cluteh member, a shifting-lever, Fs, and means for communicating 
motion In a reverse direction from the sleeve-actuated pulley to the pulley jour- 
naled on said shaft, substantially as described." 

The following, among many prior patents, were cited : No. 98.695, January 
11, 1870, to Kinney; No. 392,610, November 13, 1888, to HofCman; and No. 
468,470, February 9, 1892, to Watson. 

John H. Lee, for appellant. 
Charles C. Bulkley, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge, after stating the facts, delivered the opinion 
of the court. 

1. The device of patent No. G5é,843 is an improved saw support for 
use in sharpening band-saws that hâve teeth on both edges. In claim 3 
a vertical channel is secured to the sharpening machine under the grind- 
ing wheel. Within the channel is a slide that can be moved up and 
down. Attached to the slide, horizontally and in line with the saw as it 
is moved forward tooth by tooth under the grinding wheel, are two bars, 
the lower one rigid and the upper pivoted. On the upper side of the 
lower bar are stops that limit tïie tilting of the upper bar which supports 
and guides the saw. In claim 4 the stops are adjustable. 

The band-saw with teeth only on one edge can be brought to the 
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proper position under the grinding wheel without the use of a tilting 
support, because the back of the saw présents a smooth and level edge 
that can pass along on a fixed horizontal support without difficulty. But 
the double band-saw is liable to hâve its teeth worn down unevenly, and 
so, while the teeth on one edge are being sharpened, the newly sharpened 
teeth on the lower edge, if not of equal length from the center of the saw, 
would more likely catch or be injured on a rigid support than on a tilting 
one, because the tilting support affords a better bearing for a greater 
number of teeth. 

In 1900 Schofield could not hâve obtained a patent on a support for a 
single-toothed band-saw, consisting of a base or standard, a slide or stem 
movable up and down therein, and a seat on top of the stem. When 
the double-toothed band-saw came into use, did it require the exercise of 
the inventive faculty to pivot the seat on the stem ? 

In the saw filers' room were three machines, one for gumming, one 
for swaging, and one for sharpening, saws. They were handled by the 
same men, and each machine played a part in renewing saws for further 
use. As a part of, or in connection with, each machine a support or 
bearing was necessary to hold the saw in proper relation to the gum- 
ming, swaging, or sharpening instruments. In Watson's and also in 
Kinney's swaging machine the tilting support was found. To move this 
support over to the sharpening machine, without change of structure 
(looking to the law of the structure, and not to mère size, location, or 
altération of parts within obvions or known équivalents), was only ex- 
tending its use. It was not even a new use, taking tha structure for 
what it is, namely, a support or bearing for the saw while its teeth are 
being operated upon, and not regarding the particular opération. 

The adjustable stops to limit the tilting. The patent does not disclose 
how thèse are to be used. If they are to be screwed up to stop ail tilting 
while the machine is in opération, a rigid support would resuit and the 
advantages of a tilting support be lost. If that is the object, the means 
of the patent are as obvions as a block under a wagon-wheeel or rocking- 
chair. If unevennesses of the saw's lower edge are to be accommodated 
by the tilting, then the stops must be kept out of the way. If so, the 
utility of the stops would consist in their preventing the support from 
tilting so far that the filer would be inconvenienced or the saw possibly 
injured while the filer was putting thé saw on the support, or (on an- 
other theory of appellant's), if the machine were in opération and an 
earthquake or other unexpected jar should occur, in preventing the teeth 
of the saw from being dragged against or across the too greatly up- 
tilted support. If the object is to prevent tilting beyond a predetermined 
point, the means of the patent are as obvions as the stop that limits the 
swing of a door. But however the stops are to be used, and whether 
obvions or not, they and every élément of claims 3 and 4 were found 
before Schofield's time in Kinney's support in connection with his swag- 
ing machine. As no adaptation beyond known équivalents was made or 
needed, and as the transfer was from the very same art, the claims must 
be held void. Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. 
Ed. 275 ; Mast, Foos & Co. v. Stover Mfg. Ce, 177 U. S. 485, 20 Sup. 
Ct. 708, 44 L. Ed. 856 ; Stearns v. Russell, 85 Fed. 239, 39 C. C. A. 121 ; 
Chisholm v. Johnson, 115 Fed. 635, 53 C. C. A. 123. 
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2. The device of patent No. 654,845 is an independent tilting support 
to be used in upholding the band-saw at the proper level before it enters, 
and after it leaves, the sharpening machine. It is needless to regard the 
question of double-patenting presented by the appellees. No invention 
was required to unfasten the tilting support from the sharpening ma- 
chine and stand it on an independent base. The alleged novelty in claim 
5 of this patent is of course defeated by the références that hâve been 
considered in connection with patent No. 654,843. 

The appellant claims that great advantages resuit from the co-opera- 
tion of the devices of the two patents. But that can help neither, for 
each must be judged on its own merits. 

3. Regarding claim 5 of patent No. 654,844, the feed mechanism was 
old. .Schofield's improvement consisted in his replaceable bearing-blocks 
for the feed-finger. But, to quote from one of the experts, "whether 
the parts are put together in one way or the other, whether they are 
made in one pièce with a view to simplicity of manufacture, or in several 
pièces with a view to ease of repair, is a mère machinist's option." 

4. The claims of patent No. 669,251, which are in suit are for means 
of reversing the motion of the grinding wheel. In view of the skilled 
mechanic's knowledge of gears, pulleys, belts, and levers, no invention 
was involved in adapting Hoffman's geared mechanism to the pulley, 
belt, and lever device of the patent. 

The decree is afiîrmed. 



WESTERN ELECTRIC CO. v. ROBERTSON, et al. 

(Circuit Court of Appeals, Second Circuit December 5, 1905.) 

No. 15. 

1. Patents — Consteuction of License — Royaltt. 

A contraet by which a patentée licensed défendant to use any one or 
more of the devices "described and claimed" in a patent, and required de- 
fendant to pay a royaity therefor must be constnied as requiring pay- 
ment only for the use of such devices as défendant would net otherwise 
hâve the right to use because covered by the patent, and does not sub- 
ject him to paymeut of royaity because of his use of one élément only 
of a combination patented as a whole. 

U. SaME INFEINGEMENT — WHEN QUESTION OF LAW. 

Where the question of infringenient dépends entirely upon the con- 
struction of a patent, either upon its face, or in connection with facts 
not to be reasonably disputed, the question is one of law for the court. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, §§240, 
434, 552.] 

3. SAME INEBINGEMENT — HyDBAXJUC LEAD PeESS. 

The Robertson patent, No. 346,503 for a hydraulic lead press construed 
In an action for the recovery of royalties from a licensee, and held so 
limited by the prior art as not to embrace the structure of défendant, 
so as to render it liable for royalties thereon. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This cause corees hère on writ of error by défendant from judgment entered 
in favor of piaintiffs in the United States Circuit Court for the Southern 
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District ot New Torl: on a verdict for $35,000 damages for breaeh of «on- 
tract for payment of royalties under plaintifCs' patent, No. 346,503, granted 
to John Robertson, August 3, 18S6, for a hydraullc lead press. The action 
was originally brouglit In the Suprême Court of New Yorls, but was duly 
removed to the fédéral court. 

George P. Barton, Richard T. Greene, and Edward Rector, for 
plaintlff in error. 
Albert E. Lamb and A. C. Fraser, for défendants in error. 

Before WAELACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The 44 assignments of error chal- 
lenge the correctness of the action of the trial court in its rulings, 
charges, refusais to charge, and refusai to direct a verdict in favor 
of défendant. The view taken of the case dispenses us from the ne- 
cessity of discussing any of the questions raised, except those based on 
the refusai of the court to direct a verdict for défendant. There is no 
claim of novelty in the patented press, except such as relates to the 
arrangement of a bridge and a die and core-tube in a chamber, ail 
located in a block. 

The contract in question licensed défendant to use "lead presses 
containing any one or more of the devices described and claimed in 
the said letters patent," and provided for payment by défendant of a 
royalty of one-eighth of a cent for each pound of lead passed through 
said presses. It is argued that thereby défendant became liable for 
the use of any part of the patented press, even though such part was 
only a single élément of a patented combination. This contention is 
without merit. The considération upon which défendant agreed to 
pay royalties was the privilège of using "the devices described and 
claimed." This must be interpreted as an agreement to pay for 
the use of such devices as the défendant would not otherwise hâve 
the right to use, namely, such as were covered by the daims of the 
patent, and not for such as were merely described and not claimed, 
or were included as single éléments only in a combination claimed as 
a whole. It is further argued that the contract is to be interpreted 
in the light of the situation and acts of the parties and the practical 
construction put by them upon its terms, and that, therefore, as de- 
fendant during some nine years used blocks claimed to embody the 
patented invention, and paid royalties thereon, it is estopped to deny 
that the blocks afterwards used were within the patented construc- 
tions. This argument might hâve considérable weight if the blocks 
on which défendant paid royalties had not contained the patented 
bridge and thus differed substantially from those on which défendant 
has refused to pay royalties. But we are satisfied, in view of the 
radical departures from said licensed blocks, and from the patented 
construction, in defendant's later blocks, that it is not precluded from 
showing that said blocks are not covered by the claims in suit. The 
décisive issues involved, and upon which this case was tried by both 
parties, are those of the scope of the patent under which the royalty 
agreement was made, and of the character of the modifications intro- 
duced by défendant. 
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Figures 1 and 4 of the Robertson patent show the détails of œn- 

struction. 

A is a lead holding cylinder ; B is a plunger ; C is a ram ; the dotted 
diagonal lines, d, d, inclosing arrows, directly below the cylinder, A, 
show the location of two of the passages in a métal block, D', opening 
into the spherical coating-chamber, D; the intact portion of the block 
left between thèse passages and intermediate said cylinder. A, and cham- 




</tg:i. 




iDer, D, is the "peculiar bridge," G. E, and E', are a die and core- 
tube, respectively, bored transversely in the block and screw threaded, 
and shown at e and é. The press was designed for coating wire and 
making lead pipe, by the use of lead reduced by beat to a condition 
just short of fluidity, and the principle, discovered as early as 1841 
and utilized in the patent in suit, is that lead in such a condition, "being 
still under beat and extrême pressure in a close vessel, will reunite 
perfectly after a séparation of its parts, and 'heal,' as it were, by the 
tirst intention, as completely as though it had never been divided." 
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The invention of the Robertson patent consisted in a departure 
from the prior art in providing, in a construction where the die, E, 
and core-tub, E', were placed in a horizontal line at right angles 
to and below the lead cylinder, a single coating chamber, D, and a 
"peculiar bridge, Q, * * * intermediate said cylinder and cham- 
ber;" the bridge being peculiar in construction, function and resuit, 
as follows : Its peculiar construction was the resuit of cutting in the 
block above the coating-chamber passages, d, d, "two or more in 
number," on either side of the opposed die and core-tube, "so that 
their mouths in said chamber open upon either side of the opposed 
die and core-tube, thus leaving that portion of the said wall or block 
immediately over the Une of the said die and tube intact, as shown at 
G. This portion. G, thus constitutes a bridge between the cylinder 
and the chamber, D, in line with the opposed die and core-tube." 
The peculiar function of said bridge was that thereby "the lead pressed 
into the chamber, D, from the cylinder is prevented from descending 
and impinging directly upon the die and core-tube by the bridge. G, 
the lead entering the chamber by the passages on each side of said 
die and tube." 

The peculiar resuit was the equalization of pressure, as thus stated by 
the patentée: 

"When tlie chamber Is filled, the pressure from ail sides toward tho cen- 
ter will be substantially equal, and thus the lead will be forced Into the die 
and around the wire from the core wKh the same pressure at ail points on 
the circumference of the wire, and the coating thereby given the wire will 
be of uniform thickness throughout. The liability of the core-tube and die to 
be fraetured or clogged by an unequal pressure ou opposite sides is wholly 
avoided in my apparatus." 

The patented structure was shown and preferably constructed so 
that "only the noses, or but a fractional part of said die and tube, 
are exposed in the chamber, the main portion of the entire length of 
said die and tube lying in and being sustained by their said seats in the 
block." 

Thèse features are specifically covered in the two claims in suit, 
which are as follows: 

"(1) In a lead-press, the combinatlon. wIth the lead-cyiinder, of a coating- 
chamber, In the walls of which are seated a dlametrlcally-opposed die and 
core-tube, together with a passage or passages leadlng from said cylinder and 
openlng into said chamber on each side of said die and core-tube, and a 
bridge or partition Intermediate the cylinder and the chamber, and In line 
above the opposed ends of the said die and core-tube, as and for the purpose 
speciSed." 

"(4) In a lead-press, the combinatlon, wIth the lead-cyllnder, of a distinct 
and separate métal block Intermediate the cylinder and the ram, In which 
Is formed the coating-chamber, together with a bridge Intermediate said 
cylinder and chamber, and in Une above the die and core-tube, which are 
seated, diametrlcally opposed, In the walls of said chamber, and passages 
(one or more) leadlng from said cylinder and openlng Into said chamber 
on each side of said die and core-tube, as and for the purpose speclfled." 

The prior art did not show this specified construction or mode 
of opération. Its state is well illustrated by Fig. 2, Eaton patent. No. 
235,811, of 1880. 
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There the opposed noses of the die, F, and core-tube, C, are lo- 
cated beyond the left wall of the lead cylinder at the outlet side of the 
coating-chamber, and the column of lead passes downwardly and 
sideways into the coating-chamber and issues therefrom in the form 
of a tube, as shown. The tapering nose of the core-tube is not di- 
rectly protected against pressure from above, but said pressure is 
relieved and directed to the left by the side wall of the block, X, pro- 
jecting out over about one-half of said nose. Lead presses having 
blocks constructed in accordance with the spécifications of the Rob- 
ertson patent were practical, and commercially successful. 

After some years the block structure vvas successively modifîed, as fol- 
lows: In the first modification the opposed ends or noses of the 
die and core-tube were moved away from the position below the 
center of the lead cylinder to a position at the extrême left of the 
chamber, so that the face of the die formed one of the side walls of 




said chamber. Next, the tapering nose of the die was removed, and 
the coating-chamber was changed so as to become pear-shaped, the 
narrow portion extending out and around the die. This construction 
was similar to that shown in the Eaton patent, plus the peculiar 
bridge, G, of the patent in suit. Next, an annular construction was 
introduced at the end of this chamber, so as to make the open space 
below the bridge in the shape of a pear with its narrow portion eut 
off, or "turnip-shaped," as it is called, with a flattened sphère added 
thereto. The défendant having purchased blocks thus constructed, 
and having ascertained that a press with said blocks might be prac- 
tically operated without using the part of the block above the chamber 
formed by the two passages, and heretofore known as the "bridge" 
removed said part and eut away a portion of the upper half of the 
block above the turnip-shaped chamber. The resuit of thèse changes 
is that the lead is not "prevented from descending and impinging 
upon the die and core-tube by the bridge, G;" that the "portion. G," 
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shown in'the patent, does not "constitute a bridge between the cyl- 
inder and the chamber, D," by "leaving that portion of the side wall 
or block immediately over the line of the said die and tube intact" 
by passages "eut through the wall or block between the cylinder and 
the chamber, so that their mouths in said chamber open upon either side 
of the opposed die and core-tube," as shown in the patent. The nose 
of the die is no longer "exposed in the chamber," and it is claimed 
that there are no longer two "passages leading from said cylinder" 
in any sensé, that there is but one passage around the core-tube, and 
that in no event are there any passages openmg into said chamber on 
each side of said die, because, as already shown, the die has no pro- 
jecting end and no sides. 

The contention of plaintifF upon thèse points is as follows: The 
Robertson patent is for a primary invention because it "performed a 
function never before performed; it provided for equalizing the pres- 
sure of lead in the coating-chamber where the lead issues at right 
angles to the axis of the cylinder, and for protecting the meeting ends 
of the core-tube and die from the effect of such unequal pressure." 

Upon the theory that the settled rule as to équivalents of primary 
inventions should be applied to this patent, plaintiiï argues as follows : 
The patentée is not limited to the bridge, passages, coating-chamber, 
or other détails of construction, as described, shown, and claimed in 
his patent, but may claim as équivalents such constructions as employ 
substantially the same means to accomplish the same resuit; that is, 
which are identical in function and substantially sb in mode of opéra- 
tion. Walker on Patents, §§ 359, 362, and cases cited. Therefore, 
plaintiffs argue that the side portion of the wall of the block left in- 
tact when the passages are eliminated is the équivalent of the portion 
left intact when the passages are employed, and is therefore the "pe- 
culiar bridge" in construction, and that its function is substantially 
the same, because it serves to protect the die and core-tube from the 
pressure of the lead. They further argue that the entire élimination 
of the two passages by cutting away the upper side of the block is a 
mère colorable évasion, because there is no change of function, and 
that the language of the patent requiring or referring to two pas- 
sages merely means that there must be two passages where the streams 
of lead enter the coating-chamber. Upon this assumption they con- 
tend that the small annular space formed by the constriction in the 
walls of the so-called turnip-shaped chamber is the coating-chamber, 
and that the remaining larger space is merely passage ; that is, a con- 
tinuation of the passages, d, d, shown in the drawing of the patent in 
suit. Plaintiffs further argue that the patent in suit is not limited 
to the central location bf die and core-tube under the cylinder, but 
that the invention is broad enough to cover their changed location 
and arrangement at the extrême left of the chamber. 

A primary invention is "one which performs a function never per- 
formed by any earlier invention." A secondary invention is one which 
performs a function previously performed, but in a substantially dif- 
férent way. Walker on Patents, §§ 353, 359. "This word [pioneer], 
although used somewhat loosely, is commonly understood to dénote 
a patent covering a function never before performed, a wholly nove? 
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device, or one of such novelt}' and importance as to mark a distinct 
step in the progress of the art, as distinguished from a mère improve- 
ment or perfection of what had gone before." Westinghouse v. B03'- 
den Power Brake Co., 170 U. S. 537, 561, 18 Sup. Ct. 707, 718, 
42 h. Ed. 1136. 

The Robertson block did not first provide a means for making pipe 
where the pressure was equal around the sides of the core-tube, for the 
Hansons had discovered and patented in 1841 a practical construction 
in which this resuh was accompHshed in a chamber where the pipe 
issued vertically. Robertson did not first provide a construction for 
equahzing pressure in order to prevent it from deflecting the end of 
tlie core-tube, for in the earlier patents with horizontally located die 
and core-tube the descending lead was caused to fiow ail around the 
sides of the core-tube in a Une parallel to its axis, with a résultant 
réduction of pressure upon the core-tube. The spécification, drawing, 
and claims of the patent in suit show that what Robertson conceived 
and patented was a press equipped with a block radically différent from 
those of the prior art in the location of a coating-chamber directly be- 
low the column of lead. A "peculiar bridge" was interposed between 
the column of lead and the chamber, the function of which was to 
obstruct the fîov/ and protect the noses of the die and core-tube pro- 
jecting into said chamber from being deflected by the greatly in- 
creased pressure resulting from this change of location, and passages 
were bored in the block around the bridge so as to divert and equalize 
the pressure. Eacli one of thèse features is emphasized by the pat- 
entée in the spécifications. True ne says the "chamber is preferably 
located vertically below the lead cylinder," etc. But it is manifest, for 
the reasons stated, that he considers this invention to consist in novel 
means for diverting pressure résultant from a novel conception of 
such a centrally located chamber. By means of a block having this 
peculiar bridge construction, he purposed to obviate the objections 
found in the structures of the prior art, of which the Eaton patent 
is a type, and to secure the advantages of a direct, central, downward 
pressure and direct, central protection against, and equalization of, 
said pressure. 

The prior art failed to show any such device for equalizing pres- 
sure. In its structures the lead, either passed out vertically in the 
form of a pipe, under equal pressure, or under downward pressure, 
flowing around the side of the die and core-tube, was diverted in a 
horizontal direction before entering the die. But even if it be assumed 
that Robertson first provided a device for equalizing pressure, this 
assumption would be immaterial upon the question of infringement 
lierein, because his device was introduced to obviate the objections 
to the direct downward pressure, which resulted from his central lo- 
cation of cylinder, by virtually splitting the column into streams 
through the passages around the obstructing bridge, while the de- 
fendant, by adopting the indirect pressure location of the prior art, 
has avoided such pressure and rejected the means by which it was 
obstructed and equalized. The patentée created a new pressure con- 
struction, and a new device for obstructing and diverting the pressure. 
He created a difficulty and met it. The défendant had no such diffi- 
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culty to meet. Therefore, whether the Robertson înventîon îs a pri- 
mary one, because it first performed the function of equalization of 
pressure, or is a secondary one, because it performed said function, 
provided for in the prior art, but performed it in a substantially dif- 
férent way, the défendant does not infringe. The record indicates 
that presses constructed in accordance with the patent were imprac- 
ticable for certain kinds of work. Thereupon, the patentée, in seekin^ 
to improve his structure, abandoned the construction and location of 
the chamber below the bridge, and returned to the construction of 
the prior art by moving the die, core-tube, and chamber to the outlet 
side of theblock, so that the die no longer projected into the chamber, 
and thereby secured a protection from below and above for the die 
and core-tube, not provided for in the patent at ail ; and thus, to that 
extent, dispensed with the necessity for the protection of his peculiar 
bridge from above. Défendant, having used this construction and 
ascertained by experiment that the peculiar form of bridge of the 
patent was no longer necessary, eut it out, and eut away a portion 
of the block above the bridge, thus dispensing both with said bridge, 
the passages, the central chamber, and the projecting die, and using 
the core-tube projecting across the chamber, as shown in the Eaton 
patent, and similarly supported. 

As is said in Sandwich Enterprise Co. v. Joliet Mfg. Co., 91 Fed. 
254, 257, 33 C. C. A. 491, 494: 

"But In alterlng their device In that way they abandoned the conception of 
the patent, and conformed their machines substantially to designs which pre- 
vailed before the Gillet patent was issued." 

It may be true that the défendant learned how to make his struc- 
ture from the modifications first shown by the patentée, but as thèse 
modifications are not covered by the patent, but are departures there- 
from toward the prior art, they furnish no support to the charge of 
infringement. In the light of thèse conclusions we are called upon to 
consider only the assignment of error, on the ground that the court 
should hâve directed a verdict for défendant, except as to amount 
of $40.82, admitted to be due to plaintifïs. Where the question of in- 
fringement dépends entirely upon the construction of a patent, either 
upon its face or in connection with facts of such a nature and effect 
as not to be reasonably disputed, the question is one of law for the 
court. De Loriea v. Whitney, 63 Fed. 611, 11 C. C. A. 355 ; Black 
Diamond Co. v. Excelsior Co., 156 U. S. 611, 15 Sup. Ct. 482, 39 
L. Ed. 553 ; Singer Company v. Cramer, 192 U. S. 265, 24 Sup. Ct. 
291, 48 L. Ed. 437. In interpreting the Robertson patent, we must 
read into it the limitations imposed by the disclosures of Eaton. A 
comparison of defendant's structure with that of Eaton shows that 
défendant has merely taken the Eaton structure with the wing or por- 
tion of a wall above the core-tube and improved upon it. 

We are of the opinion, therefore, that the construction of the patent 
in suit is determined, as a matter of law, by the limitations of the 
prior art, and that when thus interpreted its scope cannot be extended 
to embrace the defendant's structure. 

The judgment is reversed, with costs. 
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EASTERN PAPER BAG CO. V. CONTINENTAL PAPER BAG CO. 

(Circuit Court, D. Maine. Oetober 9, 1005.) 

No. 54«. 

1. Patents — Suit fob Infbinqement — Jubisdiction of Equitt. 

Quœre, whether a suit in equity may be maintained for an Injunction 
to restrain infringement of a patent, as well as for an accounting, althougb 
the owner of the patent lias never constructed a machine thereunder for 
practical use, and apparently does not intend to do so, but merely to 
hold the patent to prevent the use of the invention by competitors in bus- 
iness. 

2. Same — Invention. 

Invention may exlst in substituting a new and différent operating part 
in a machine, notwithstanding it does not constitute sueh an advauee in the 
art as to lead the owner of the patent to discard old machines and use 
those of the patent. It may be enough that the substitution addresses itself 
to any considérable portion of the community and créâtes an opportunity 
for electing between différent methods. 

3. Same — Construction op Claims — Limitation by Spécification. 

The rule applled that where the claims of a patent for a machine refer 
generally to "means" for accompllshing a specified resuit or movement, 
without claimlug such means, they are not Umited by a description of par- 
ticular means in the spécification, given for the purpose of explalning 
the mode lu which the patentée contemplâtes applying the principle of his 
invention, as required by Rev. St. § 4888 [O. S. Comp. St. 1901, p. 3383]. 

4. Same — Défense of Invalidity — Measuee op Pboof. 

The rule applled that défenses which impugn the legality of a patent. 
Issued with apparent regularity, must be supported at least by proofs 
which are satisfactory to the court, and cannot be established by a mère 
prépondérance of the évidence, and thls to the extent of requlrlng the proof 
to be clear, unequivocal, and convinclng, where fraud and criminal acts in 
the procurement of the patent are charged. 

5. Same — Validitt — Mechanism Supplied by Anotheb tiian the Patentée. 

The fact that another than the patentée contrlbuted to the mechanism 
necessary to make the invention operative does not affect the validity of 
any claims of the patent which do not cover the mechanism so supplied, 
either as a whole or in combination. 

6. Same — Suit fob Infbinqement — Dépenses. 

It is not open to an alleged infringer to collaterally attack a patent on 
the ground of fraud in its procurement, as that the patentee's soliciter con- 
trlbuted a substantial part of the invention and embodied it in the applica- 
tion after the patentée had made oath to the same. 

7. Same — Pbioeity of Invention. 

The rule applled that where two inventors are working contemporane- 
ously, but Independently, on the same Invention, the one who first reduces 
hls ideas to a deflnite form by means of a wrltten description, model, or 
drawlng, and obtains a patent therefor, Is entitled to priority. 

8. Same. 

Evidence considered, and held insufficient to overcome the presumption 
of priority of invention in favor of the Liddell patent. No. 558,969, for a 
paner bag machine over the Claussen patent, No. 598,497, for which appli- 
cation was made after the issuance of the Liddell patent. 

9. Same — Infbingement — Papeb Bas Machines. 

The Liddell patent, No. 558,969, claims 1, 2, and 7 for a paper bag ma- 
chine, the essential feature of which is the use of a rotating cylinder, in- 
stead of a reciprocating carrier, as the bed on which the folding is per- 
formed, in combination with a forming plate oscillatlng on Ita rear 
edge on the surface of the cylinder, were not anticlpated nor narrowed by 
anythiug in the prior art, and they disclose patentable invention. Also, 
held infringed by the machine of the Claussen patent. No. 598,497. 
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In Equity. On final hearing. 

The following represents the draft as amended in pencil before Janu- 
ary 7, 1896, when read, with the pen additions, and without the words 
canceled or italicized : 

UNITED STATES PATENT OFFICE. 

William Liddell, of Brooklyn, New York, Assigner to the Bastern Paper 
Bag Company, of Oonnectieut. 

Paper-Bag Machine. 

Spécification formîng part of letters patent, No. 558.969, dated April 28, 1896. 
Application filed February 6, 1890. Sériai No. 578,291. (No model.) 

To ail whom it may concern : 

Be it known that I, William Liddell, of the clty of Brooklyn, county 
of Kings, State of New York, bave invented an luiprovement in Paper-Bag 
Machines, of which the following Is a spécification. 

My invention has référence to paper-bag machines ; and It conslsts of certain 
improvements which are fully described in the following spécification and are 
shown In the accompanying drawings, which form a part thereof. 

This application comprehends certain mechanism for forming a satchel bot- 
tom upon the tube in the manufacture of paper bags, and has for its object 
the production of a perfectly-formed satchel-bottom bag In a speedy and ac- 
curate manner. Jly Improvements, briefly stated, may be described as foUows: 
The tube is recelved upon a revolvlng cylinder and carried forward by a nipper, 
which clamps the lower sheet of the tube, or hy other mean^ hereinafter 
descrihed. The upper sheet of the tube passes above a finger upon a movable 
forming-plate securely held at a short distance from the revolving cylinder 
and between which and the cylinder the tube is guided. The forming-plate 
is then caused to rotate about its rear edge simultaneously with its movement 
or travel with the revolving cylinder, thereby opening the end of the tube, 
spreading the side folds, and marking a creased Une transversely. Simulta- 
neously with this forming-flngers are projected into the side folds, one pair 
being adapted to the cylinder and the other pair to the forming-plate. A con- 
tinued movement of the parts causes the upper layer or sheet of the tube to be 
completely turned backward upon itself, and at the same time the forming- 
flngers together with the other parts insure the proper formation of the 
diamond fold. The tube in this shape leaves the revolving cylinder, passes to 
the pasting devices, and thence to the folder. 

The invention will be better understood by référence to the accompanying 
drawings, in which — 

Figure 1 is a side élévation of a paper-bag machine embodying my improve- 
ments. Fig. 2 is a plan view of a portion of the same. Figs. 3 and 4 are 
sectiona] élévations on the Une .r .r of Fig. 2, showing the opérations of the 
parts in the formation of the bottom. Figs. 5, C, 7, and 8 are perspective vlews 
lUustratiug the several manipulations which take place upon the bag-tube in 
its formation under the action of the nipper and the forming-flngers. Fig. 9 
is a diagram illustrating the em/ployment of a continuons or connected séries of 
tubes to insure their heing fed with the cylinder and obviatîng the nécessité 
of nippers. Fig. 10 is a plan view of the paper tuhe employed in connection 
with Fig. 9. Fig. 11 is an inverted plan view of same, and Fig. 12 is a longir 
tudinal section of the tube on Une a si. 

A is tlie main franie of the machine. 

B is a shaft carried upon tbe main frame and upon which Is supported the 
forming-cylinder C, which may be provided with one or more nippers c, adap- 
ted to be closed and held closed by the action of the spring e', and opened by 
the action of a pin 02, acting upon the star-wheel C. The nipper is also 
controlled as to its being closed by the action of the pin C», also acting upon 
the star-wheel. Tbese devices operate to enable the nipper to close upon the 
forward edge of the under layer of the bag-tube, and after the formation or 
creasing of the bottom into the diamond folds to release thp bag-tube. 

D D are two feed or guide roUers adapted to properly deliver the bag to the 
cylinder G. 
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B is a forming-plate and Is hinged at e to the arm F, joumaled to the main 
frame a.tf. This arm F isdrawn toward thecylinderC by a springF', and is 
moved away from the cylinder about the axis f by cuiu K' anâ arm F'. S^a/> -K- 

Il is a rotating power-shaft cnrrying cam and is driven by a belt-pu)ley L' 
and opérâtes the cylinder by gears M 2 Ma. Spur-gears M' M N opéra te the 
axis e of the forming-plate E wUen the ai'ni F is moved. Of thèse gears M' 
is substantially fixed, and hence when the iirm F is moved its gears JI worlî 
upon gear M' as if it were a rack. This causes motion to the plate E about e 
as an axis. 

As the motion of the arm F is irregular and not always in the same direction 
for one continuons movement of the former-plaie E. 7 caîise the gear M' to 6e 
moved somewhat to compensate for this. On the shaft h, I arrange a cam K, 
■ivhich acts upon a rod fc to reciprocate it, and this by Unk Ic^ rocks the gear or 
rack M'. The cams K and K insnre a proper return movement of the arm F 
and former-plaie E, and in time with tiie rotations of the cylinder G. In place 
of thèse déviées for controlling the movement of the plate E relatively to the 
cylinder G the said plate may lie moved or operated hy any other suitaMe 
means. The refu.rn movement of the plate E is unimportant, so long as it 
is secured in time to receive a new bag-tiihe or section thereof. 

The cylinder bas pivoted upon its periphery fliigcrs G G, which are normal- 
ly out of the Une of the bag-tube, but which may be projected inwardly by the 
action of a cam I', secured to the main frame A. The Angers G G are connected 
together by arms g and a link G', arranged in the under side of the cylinder- 
surface, and one of them is further provided with an arm G^, adapted to corne 
in contact with the cam I' during the rotation of the cylinder and thus cause 
said Angers to be projected Inward, as Indlcated in dotted lines in Fig. 2, so as 
to enter the bellows side folds of the tube. The former-plate E bas its rear 
edge made sharp, as at W, so that when it presses downward upon the bag-tube 
it forms a transverse crease about which the paper bends, as clearly shown in 
Figs. 4 and 6. Tliis fornier-pUite E Is also provided with Angers H H, cor- 
responding to the Angers G G, which are connected by arms h and link H' 
preelsely as are connected the Angers G G, and are operated by means of a 
spring J in one direction to hold them out of action, and a stationary cam I, 
acting upon an arm or pro.1ection H2, to move them inward or In the other 
direction, so that they enter the bellows side folds preelsely as at the Angers 
6 G. Stops J' limlt their movement in one direction. 

The rear or free end of the former-plate E is provided with eyes E^, which 
are recelved upon projections A', as clearly shown in Fig. 3, so as to be main- 
talaed out of the Une of the bag-tube in entering between the said plate and 
the cylinder C after it bas been caught by the nipper c and moved forward. 
When the bag-tube is moved to the position shown In Fig. 3, the upper layer of 
the pai)er is moved over a finger E", arranged adjacent to the axis e and below 
the former-plate E'. As the plate B is moved forward with the bag-tube the eye 
E2 leaves the projection A', as shown in Fig. 4, and the edge W presses down 
upon the paper, forming a Une or crease. It will also be observed that as this 
takes place the Angers G H upon cach side at their free ends are brought more 
or less together, and at the same time the Anger B' moves away from the nipper 
c, opening the bellows side folds, as indicated in Fig. 4. This permlts the 
ready entrance of the Angers G H under the action of the cams 1' I, and thèse 
Angers continue to malntain their position duriîig the successive formatlve 
actions of the machine. As the cylinder C moves forward the plate B rotâtes 
upon its own axis e and also about edge W as an axis, as indicated in Figs. C, 
7, and 8, which action is so timed that the several Angers G ?I, nippers g, and 
Anger E' operate to form the several actions upon the tube substantially in the 
manner as indicated in Figs. 2 to 8. As this folding action is completed the 
Angers G H quickly fly out of the folds of the tubes when their arms G^ H* 
lift the cams I' I, and the bag in its folded condition is still held by the nipper 
c and carried forward with the cylinder C. It is then dellvered to the rolls S, 
having pins s, thence to the paste-rolls Q T, of which Q applies the paste after 
havlng received it from the rolls P P and vat O. The bottom is then folded by 
the knife r, which folds the paper upon itself between pressure-roUs R R. 
It is quite évident that the delivery, paste, and subséquent folding devices may 
oe made in any of the well-known manners, and their particular construction is 
142 F.— 31 
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immaterlal to my invention. I do not, therefore, deem It necessary tô describe 
the minute détails of thèse devlces, but illustrate tbf>m so as to show their 
relative position in a machine of the class described. 

When the cylinder O advances sufiaclently to dellver the bag to the feed-roUs 
S, the starwheel reaches the pin Cs and opens the nipper c to release the paper 
bag, and the said nipper remains open tintil it reaches the pin Cs, which closes 
the nipper upon another bag-tube. I hâve shown two such nippers and their 
operating mechanism, and it is évident that so far as my improvements are 
concerned one or more of thèse devlces may be employed by simply reducing or 
enlarging the diameter of the cylinder 0, maintaining its surface speed the 
same. 

As soon as the tube bas been wltbdrawn from the plate E the said plate Is 
caused to return to its original position by the opération of the arm F, cums, 
and gears, so that it shall be in the proper position to reçoive the next 
paper tube. As hefore explained, the gear M' Is in effeot substantially a rack, 
hut moved hy cam K, and as the arm F is oscillated about f as a center Bjr cam 
K' the intermedlate gear M and gear N causes a proper rotation or oscillation 
of the plate E about e as a center. The movement of the arm F is govemed 
by the cam jg-^-ad-a an F', ^oa. K, and is so timed that vrhlle permitting 

the rotation or oscillation of the plate E about Its axis e It insures the edge 
W moving exactly at the same speed of the surface speed of the cylinder C, 
so as not to displace in any manner the tube, 

While I hâve shoton tJie nippers upon the cylinder G, they are not necessary, 
as the paper tuhe may be severed into hag-tube sections TF. Fig. 10, hut left 
connected iy short connections w, Flg. 11, so that it is in effect pulled hy it- 
self ahout cylinder C under the action of the rolls S'. The rollers 8' may he 
cutting-roUs, which while drawing the tube-section through sever the bag-tube 
sections before they go to the pastlng devices. This method of operating is in- 
dicated in Fig. 9. li mil be observed that as the tube is bent over the cylinder 
C the upper layer will rise and pass above the finger E' of the former-plate E, 
In this case the bag-tube mil hâve the diamond folds made upon the tube while 
still connected together. It toill thus be seen that it is not necessary to employ 
the nippers upon the cylinder C, thongh it may be more désirable to use them. 

It is évident that the mère mechanism for securing the several movements to 
the difflereut parts may be modifled or changed In varlous ways without depart- 
ing from the spirlt of the invention, and I do not, therefore, confine myself to 
the détails of construction hère shown. 

What I clalm as new, and désire to secure by Letters Patent, Is — 

1. In a paper-bag machine, the combinatlon of a rotating cylinder provided 
with one or more pairs of side-foldlng Angers adapted to be moved toward or 
from each other, a forming-plate also provided with side-forming Angers adap- 
ted to be moved toward or from each other, means for operating said Angers 
at definite times durlng the formative action upon the bag-tube, operating 
means for the f ormlng-plate adapted to cause the said plate to osclllate about 
its rear edge upon the surface of the cylinder durlng the rotary movement of 
said cylinder, the whole operating for the purpose of opening and torming the 
bottom of the bag-tube, and means to move the bag-tube with the cylinder. 

2. In a paper-bag machine, the combinatlon of the rotating cylinder provided 
with one or more pairs of side-foldlng Angers adapted to be moved toward or 
from each other, a forming-plate also provided with sIde-forming Angers adap- 
ted to be moved toward or from each other, means for operating said Angers 
at definite times durlng the formative action upon the bag-tube, operating 
means for the forming-plate adapted to cause the said plate to osclllate about 
its rear edge upon the surface of the cylinder durlng the rotary movement of 

■ said cylinder for the purpose of opening and fomiing the bottom of the bag- 
tube, a finger moving with the forming-plate for receiving the upper sheet of 
the tube and lifting it durlng the formative action, power devices for retuming 
the forming-plate to tts original position to reçoive a new bag-tube, and means 
to move the bag-tube with the cylinder. 

3. In a paper-bag machine, the combinatlon of the rotating cylinder provided 
with one or more pairs of side-foldlng Angers adapted to be moved toward or 
from each other, a forming-plate also provided with side-forming Angers adap- 
ted to be moved toward or from each other, means for operating said Angers 
at definite times durlng the formative action upon the bag-tube, operating 
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means for the forming-plate adapted to cause the sald plate to oscillate about 
Its rear edge upon the surface of the cylinder during the rotary movement of 
said cylinder for the purpose of opening and forming the bottom of the bag- 
tube, a finger moving with the forming-plate for recelving the upper sheet of 
the tube and lifting it during the formative action, power devices for returning 
the forming-plate to its original position to receive a new bag-tube, means to 
sustain the rear of the forming-plate clear of the surface of the revolving 
cylinder so as to permit the proper entrance of the paper bag between the 
former-plate and the surface of the cylinder, and means to move the hag-tube 
with the cylinder. 

4. In a paper-bag machine, the comblnation of the rotating cylinder provided 
with one or more pairs of side-folding Angers adapted to be moved toward or 
from each other, a forming-plate also provided with forming side Angers 
adapted to be moved toward or from each other, means for operating said 
Angers at definite tlmes during the formative action upon the bag-tube, operat- 
ing means for the forming-plate adapted to cause the said plate to oscillate 
about Its rear edge upon the surface of the cylinder during the rotary move- 
ment of said cylinder for the purpose of opening and forming the bottom of the 
bag-tube, means to sustain the rear of the forming-plate clear of the surface 
of the revolving cylinder so as to permit the proper entrance of the paper bag 
between the former-plate and the surface of the cylinder, and means to move 
the iag-tuhe with the cylinder. 

5. In a paper-bag machine, the comblnation of a rotating cylinder provided 
with one or more nippers, power devices for opening and closing the nlppers at 
predetermined intervais of time, pivoted side-forming Angers G G carried upon 
the surface of the cylinder and upon each side thereof so as to receive the bag- 
tube between them, power devices for operating the Angers G, G at definite 
tlmes during thelr movement forward with the cylinder, a forming-plate E 
also provided with slde-forming Angers H H adapted to be brought into aline- 
ment above the Angers G 6 in the prelimlnary opération of forming the bag, a 
movable frame to which said forming-plate is hinged, power devices for mov- 
ing said movable frame, power devices for oscillating the sald forming-plate 
upon the movable frame so that its rear edge travels in conjunction with and 
at the same rate of speed as the cylinder, and means for operating the forming- 
Angers of the former-plate. 

6. In a paper-bag machine, the comblnation of a rotating cylinder provided 
with one or more nippers, power devices for opening and closing the nlppers at 
predetermined intervais of time, pivoted forming-fingers G G carried upon the 
surface of the cylinder and upon each side thereof so as to receive the bag-tube 
between them, power devices for operating the Angers G G at definite times 
during their movement forward with the cylinder, a forming-plate E also pro- 
vided with the forming-fingers H H adapted to be brought into allnement above 
the Angers G G in the prelimlnary opération of forming the bag and also pro- 
vided with a finger rearwardly extending at its forward end for separating the 
upper layer of the bag-tube when opening the same during the oscillation of 
the plate, a movable frame to whlch said forming-plate is hinged, power devices 
for moving sald movable frame, power devices for oscillating the said forming- 
plate upon the movable frame so that its rear edge travels in conjunction with 
and at the same rate of speed as the cylinder, and means for operating the 
forming-fingers of the forming-plate. 

7. In a paper-bag machine, the comblnation of the rotating cylinder for the 
bag-tuie provided with one or more pairs of foldlng-fingers adapted to be 
moved toward or from each other, a forming-plate also provided with formlng- 
flngers adapted to be moved toward or from each other, means for operating 
said Angers at deAnite times during the formative action upon the bag-tube, 
operating means for the forming-plate adapted to cause the said plate to oscil- 
late about its rear edge upon the surface of the cylinder during the rotary 
movement of said cylinder for the purpose of opening and forming the bottom 
of the bag-tube, and Connecting mechanism for timing the movements of the 
rotating cylinder and the forming-plate. 

8. In a paper-bag machine, the comblnation of a rotating cylinder provided 
with one or more nlppers, power devices for opening and closing the nippers 
at predetermined intervais of time, pivoted forming-Angers G G carried upon 
the surface of the cylinder and upon each side thereof so as to receive the bag- 
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tube between them, power devices for operatlng the Angers G, G at deflnlte 
tlmes during their movement forward witli the cylinder, a forming-plate E' also 
provided with formlug-fingers H H adapted to be brought into alinement above 
the fingers G G in the prellminary opération of forming the bag, a movable 
frame to which said forming-plate Is hinged, power devices for moving said 
movable frame, power devices for oseillating the said forming-plate upon the 
movable frame so that Its rear edge travels in conjunction with and at the same 
rate of speed as the cylinder, means for operating tlie forming-flngers of the 
forming-plate, and Connecting devices for timing the movements of the movable 
frame the former-plate and the rotating cylinder. 

In testimony of which invention I bave hereunto set my hand. 

Wm. LlddelL 

Witnesses : 
R. M. Hiinter. 
Ernest Howard Hunter, 

The foUowing are the drawîngs referred to in the application: 
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Betts, Betts, Sheffield & Betts, and Francis T. Chambers, for 
complainant. 

Albert H. Walker, and Symonds, Snow, Cook & Hutchinson, for 
respondent. 

PUTNAM, Circuit Judge. This is a bill in equity alleging in- 
fringements of the first, second, and seventh claims of the patent to 
William Liddell, stated therein to be for, "an improvement in paper 
bag machines," No. 558,969, issued on April 38, 1896, on an ap- 
plication filed on February 6, 1896. In line with the frankness with 
which the court has been dealt with, the respondent stated at 
the hearing that thèse three claims are so near alike that the ques- 
tion of infringement is the same in respect to ail of them, as is 
also the question of validity. Therefore we will confine our ex- 
planations to the first claim, which is as follows : 

"I. In a paper-bag machine, the combinatlon of a rotatlng eyllnder, provided 
with one or more pairs of side-foldlng Angers, adapted to be moved toward or 
from each other, a forming-plate, also provided with slde-forming fingers, 
adapted to be moved toward or from each other, means for operatlng said 
Angers at deflnite times during the formatlve action upon the bag-tube, operat- 
lng means for the forming-plate, adapted to cause the said plate to oselllate 
about its rear edge upon the surface of the cylinder during the rotary move- 
ment of said cylinder ; the whole operatlng for the purpose of openlng and 
forming the bottom of the bag-tube and means to move the bag-tube with 
the cylinder." 

No machine was ever built for practical uses in accordance with 
the patent, but a model was constructed for this case. This is evi- 
dently a practical machine, and it is net maintained that it départs 
from the patent in any essential particular. Therefore we must find 
that the machine, as described in the patent, is practical. While, 
moreover, the complainant, previous to this litigation, had not prac- 
tically demonstrated the utility of its machine, yet, if the complainant 
is correct in its propositions as to infringement, the respondent has 
shown it; so that, therefore, as to the issues of practicability and 
utility, there is no difficulty which présents itself to the court. We 
should also add that we understand the défense is limited as herein- 
after stated, so that, in fact, no question is made on the points 
either of utility or practicability. 

The principal défenses, as stated to us by the respondent, are two : 
First, that the respondent's machines do not infringe; and, second, 
that the patent in suit is void because the only distinctive part of 
the mechanism described and claimed therein was not invented by 
Liddell, but was contributed by one Hunter, and was inserted by 
him in the drawings and spécification without the direction, pro- 
curement, or knowledge of Liddell. The first principal ground of dé- 
fense has a double aspect, as follows : First, the respondent's machines 
were constructed in accordance with a patent to Edward E. Claussen, 
No. 598,497, issued on February 8, 1898, on an application filed on 
July 29, 1896. The respondent claims that Claussen's invention was 
prior to Liddell's, so that, conceding Liddell any invention, it would 
necessarily follow that the respondent's machine could not infringe 
the patent in suit. Second, conceding Liddell's priority, it is claimed 
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that the mechanism of the respondent's machines is substantially 
unlike the mechanism claimed in the complainant's patent. 

The bill asks for both an injunction and an account, and, though 
no issue has been made as to jurisdiction in equity for the account, 
it is maintained that, under the circumstances, equity will not take 
jurisdiction for an injunction. We hâve stated that no machine for 
practical manufacturing purposes was ever constructed under the 
Liddell patent. The record also shows that the complainant, so to 
speak, locked up its patent. It has never attempted to make any 
practical use of it, either itself or through licenses, and apparently 
its proposed policy lias been to avoid this. In this respect, it has 
not the common excuse of a lack of means, as it is unquestioned 
that the complainant is a powerful and wealthy corporation. We 
hâve no doubt that the complainant stands in the common class of 
manufacturers who accumulate patents merely for the purpose of 
protecting their gênerai industries and shutting out competitors. 
According to the view of the court as now constituted, there are, 
and can be, no peculiar rules applicable to bills in equity in causes 
tonching alleged infringements of patents for invention, and such 
bills are governed by the gênerai rules, except, of course, so far 
as the statute authorixes an award of damages, as well as an account 
of profits. Applying those gênerai rules, it seems to the court, as now 
constituted, that a case like this at bar exhibits no interest involved 
as to which a complamant can suffer légal détriment pending litiga- 
tion in the courts of common law. Nevertheless, in some way the 
practice seems to hâve crystallized otherwise, and the court sees no 
relief for the respondent in this direction, unless in some way ob- 
tained from the Suprême Court. The court is ail the more indis- 
posed to act on its own peculiar views because in any event, if the com- 
plainant's case has merits, it has not been claimed, as we hâve al- 
ready said, that it is not entitled to maintain this bill for an account- 
ing. An accounting would probably be quite as serious for the re- 
spondent as an injunction. which may be superseded during an ap- 
peal, while. also, an interlocutory order for an accounting and for 
nothing else would interpose long delays before reaching the appel- 
late tribunals, which delays would not follow the ordinary decree for 
an injunction and a master. 

This case présents mainly issues of fact, involving numerous détails 
and considérations pro and con. They were argued with ability and 
thoroughness, covering the larger portion of a week. Many ques- 
tions were thus sifted out, and results there reached by the court 
which it holds in mind satisfactorily to itself. It is not often of 
much value under such circumstances to develop such issues in 
judicial opinions, and frequently enlarging on détails obscures the 
pith of the conclusions reached. For thèse reasons, the burden which 
the court must assume in undertaking to recall and state ail the dé- 
tails of the varions questions of fact, which were digested by it as the 
case was argued, would not be compensated for by the results of an 
attempt to do so universally, and therefore on at least some such 
questions our conclusions will be stated very briefly. 

The respondent insists that the Liddell patent was the twentieth 



488 142 FEDERAL RBPOETEE. 

In the line of patents in this spécial branch of the arts. This prop- 
osition, iiowever, does not assist us, because, no matter liow many 
may hâve preceded Liddell's, his is marked by a peculiar feature o'f 
novelty whicii clearly distinguishes it from ail that went before it; 
ail questions as to Claussen being for the présent reserved. Unless 
anticipated by what is shown in Claussen's patent to which we hâve 
referred, the Liddell patent does disclose invention, and we think its 
nature is so clear, and, as we hâve said, so disconnected from what 
précèdes it by such a hiatus, that, if the claims are as extensive as 
the invention, ,there is no diihculty so far as concerns the applications 
to the case of the rules with référence to équivalents. 

The respondent states that the claims in issue can ail be made to 
conform to patents in the prior art by simply substituting a recip- 
rocating carrier for a rotating cylinder. This proposition is fre- 
quently urged on the courts, yet they are frequently compelled to 
disregard it as has been heretofore often explained. On this record 
we must find that, unless anticipated by the Claussen patent, the 
machine shown by the Liddell patent is the first in which, in lieu 
of a reciprocating carrier, a rotating cylinder could be used advan- 
tageously as the bed on which the folding can be performed. It is, 
however, claimed by the respondent that the mère suggestion of a 
rotating cylinder in heu of a reciprocating carrier was not new with 
Liddell, and that, even if it had been, rotating cylinders and recipro- 
cating carriers are such well-known équivalents that the substitution 
of one for the other cannot be regarded as involving invention. That 
this is not necessarily true under ail circumstances was shown by the 
Circuit Court of Appeals for this circuit, in Watson v. Stevens, 61 
Fed. 757, 2 C. C. A. 500. 

As we hâve said, we are compelled to fînd on this record that the 
problem of combining a rotating cylinder with the mechanism which 
folds the peculiar paper-bag hère in question was not satisfactorily 
solved before it was disclosed by Liddell or by Claussen. In Liddell, 
this novel feature is shown by that portion of claim 1, which is con- 
tained within thé foUowing words : 

"Operating means for the forming-plate, adapted cause the said plate to 
oseillate about its rear edge upon the surface of the cylinder during the rotary 
movement of said cylinder." 

It cannot fairly be questioned that the solution of the problem of 
substituting a rotary movement for a reciprocation in a paper-bag 
machine intended for this peculiar bag, by whomsoever made the 
substitution, be it Lorenz, Liddell, Hunter, or Claussen, involved 
invention, and this covers the fact that this invention did not con- 
stitute an advance in the state of the art in such a sensé that the 
complainant deemed it advisable to discard its old machinery and use 
Liddell's. Invention may clearly exist, notwithstanding it does not 
accomplish so fundamental a resuit, It is enough that it addresses 
itself to any considérable portion of the community, as it did to the 
respondent, and créâtes an opportunity for electing for a choice be- 
tween différent methods; each having its own advantages. Numer- 
ous examples supporting this proposition might be cited, if it were 
necessary to do so. 
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Therefore what we hâve to deal with as the pith of Liddell's al- 
leged invention is the combination of a rotating cylinder with means 
for operating the forming-plate in connection therewith, limited, 
however, to means which cause the plate to oscillate about its rear 
edge on the surface thereof. The complainant maintains that Lid- 
dell's invention extended to the full breadth of this combination, what- 
ever might be the method adopted to cause the forming-plate to 
oscillate about its rear edge. On the other hand, the respondent 
maintains that the invention was no broader than the détails de- 
scribed in the spécification. It is difficult to see on what the respond- 
ent can base this proposition. It refers to 19 preceding patents, aside 
from Claussen, as though they had some relation hereto. As we 
bave said, there is such a hiatus between them and what appears on 
the face of the Liddell patent that they hâve no effect, either in nar- 
rowing" or broadening the alleged Liddell invention. If any of them 
pointed out any form of combining the forming-plate with a rotating 
cylinder, they would, of course, narrow what Liddell could claim ; but 
they bave nothing of that kind. In order, however, to make it clear 
that Liddell had accomplished a practical invention and to conform 
with section 4888 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 3383], it was prudent, if not necessary, for him to point out some 
practical method in which the forming-plate might be made to oscil- 
late about its rear edge ; but, in the absence of any expressions in 
his claim making the détails thus pointed out an élément therein, they 
would not, under the ordinary rules, be limited thereby. Thèse 
détails might be of such a character as to involve invention in them- 
selves, and be the subject of separate claims or patents. They were 
not, however, separately claimed, and nothing in the record contra- 
dicts the presumption, arising from the issuing of the patent, that 
each of the several claims in suit could stand alone as represent- 
ing in and of itself a patentable invention. Nothing in the manner 
in which the claims are expressed adopts as an élément the detailed 
description contained in the spécification. So far as the détails of 
that description are concerned, they corne within the ordinary rule 
of the préférable method. We bave nothing in the prior art which 
narrows Liddell's invention as maintained by the complainant, and 
nothing to show that the détails contained in the spécifications are 
in any way necessary parts of the claims in suit, or that those claims 
are more narrow than the invention. Therefore we start with the 
proposition that Liddell's alleged invention covered every method of 
combining the rotating cyhnder with the forming-plate by causing the 
plate to oscillate about its rear edge on the surface of the cylinder, 
and that the claims are as broad as the invention. 

Thèse gênerai propositions, as to only one of which our conclu- 
sions are in substantial dispute, namely, that Liddell's means of 
causing the forming-plate to oscillate about its rear edge are not 
limited to the détails pointed out in his spécification, we will now fol- 
low out. taking up the spécifie défenses which seem to be particularlv 
relied on by the respondent. In the order of thèse défenses we put 
the question of infringement first. This is the order adopted by the 
respondent, and, though theoretically, in disposing of infringement 
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suits, it should be the last, there are spécial reasons why, in this 
respect, we should follow it. The respondent claims that Claussen in 
fact was prior to Liddell. It avoids the word anticipated, because it 
does not wish to sink the question of infringement into that of 
anticipation. In its explanation of Claussen's priority, it does not 
maintain that Claussen constructed a practical machine prior to the 
admitted date of Liddell's conception, but it puts the case as follows : 
The intellectual origin of the respondent's machine occurred in the 
mind of Claussen on November 6, 1895, and was recorded by him on 
that day in a pencilled sketch, the original of which is in évidence, 
and what was shown by this pencilled sketch was afterwards carried 
forward by Claussen, through his further developments, into the 
Claussen patent, No. 598,497, already referred to, and into the re- 
spondent's machines, with a certain exception which the respondent 
maintains is not essential in this suit. Thèse propositions and the 
efïect of them can be more easily explained after a critical com- 
parison of the Liddell and Claussen machines, which must be made 
on the direct issue of infringement. Claussen's patent was not ap- 
plied for until several montlis after Liddell's issued. Therefore, if 
the question of identity is first settled, the décisions must hâve clearly 
established certain propositions as to the burden and weight of proof 
necessary to establish priority on the part of Claussen which must hâve 
due eflfect in determining the case before us. The respondent, how- 
ever, undertakes to go on concurrently with both issues, namely, that 
pf infringement and that of anticipation, putting thèse propositions as 
we hâve already generally stated, and putting them again more in dé- 
tail, as follows : 

"The defendant's machines are entitled to occupy a position In the art at 
least two months earlier than the position which the Liddell patent is en- 
titled to occupy. That belng the relative position of the defendant's machines 
and of the Liddell patent In thé chronologlcal history of the art of paper-bag 
machines, It must follow that the Liddell patent is void for want of uovelty, 
on account of the prior Claussen Invention, or It must follow that the de- 
fendant's machines do not constltute an Infringement of the Liddell patent, 
for it is certain that a patent upon a later Invention cannot be invoked to 
suppress an earlier invention." 

We prefer, however, not to embarrass the case by examining thèse 
two questions in connection with each other, because to do so con- 
fuses the Une of thought and leads to the danger of losing sight of 
the rules of évidence to which we hâve referred. It is clear that, if 
there is no similitude of the essence of the machines, there can be no 
infringement, and no question of anticipation will arise, and that will 
be the end of the case. It is also clear that, if similitude is found to 
exist, the question then becomes one of technical anticipation, and 
not of mère priority, to be determined according to settled rules of 
the patent law, and the rules of évidence applicable thereto to which 
we hâve referred. The path of safety is in taking up the question of 
similitude first, and then, if found necessary, the question of anticipa- 
tion. 

On the question of similitude the respondent, on the one hand, 
starts with a fundamental error as follows: It says in substance: 
Neither claim désignâtes the operating means adapted to cause the 
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forming-plate to oscillate about its rear edge either by names, or by 
référence letters or numerals, and recourse must therefore be had to 
the descriptive part of the spécification to ascertain what "operating 
means" are meant by that language in each of the claims. It may 
turn out that, on a careful examination, the correction of the er- 
roneous departure which the respondent makes at this particular 
point will solve ail it lias to say on the question of similitude. On the 
other hand, no interférence was declared by the Patent Office as be- 
tween Claussen and Liddell. Moreover, there is nothing expressed 
specifically on the face of the Claussen patent to indicate that it was is- 
sued by the Patent Office as merely for an improvement on Liddell. 
Nor is there anything in the Patent Office file to indicate that the 
examiners cited Liddell as anticipating Claussen's application. 
Therefore the respondent is entitled to the presumption against in- 
fringement, which, under the gênerai rules of law and the authorities, 
arise from thèse facts. While we hâve already expressed in a gêner- 
ai way our conclusion against the proposition of the respondent, 
that recourse must be had to the descriptive part of the spécification 
to ascertain what means are required by the language of each of the 
claims in suit, it may be well for us at this point to state more fully 
the reasons of that conclusion, and also to examine as to the prima 
facie efïect of the granting of the patent to Claussen. 

At this point it laecomes necessary to explain more positively the 
pith of Liddell's invention. The complainant states that it relates to 
what is known in the arts as self-opening-square bags, or, in an ab- 
breviated form, "S. O. S." bags or "Deering" bags. We understand 
that thèse several désignations, wherever they appear in the record, 
mean the same. On this particular proposition the respondent 
makes no statement, except in the language of the patent, which is 
that it "bas for its object the production of a perfectly-formed satch- 
el-bottom bag in a speedy and accurate manner." This différence 
does not seem to require further attention. The claims in issue deal 
only with making the "diamond" fold. Aside from the cylinder and 
the forming-plate oscillating about its rear edge, everything in thèse 
claims is necessarily old in the arts. The cylinder, also, is found in 
patent No. 333,647, issued on January 5, 1886, to Lorenz and Honiss, 
the central feature of which was said to be the continuously-rotat- 
ing cylinder; but, in lieu of a forming-plate oscillating on its rear 
edge, the means used for making the "diamond" fold were the blades 
of "one or more pairs of box-folding mechanisms." Whatever thèse 
were, there is no évidence that they were the équivalent of Liddell's 
forming-plate oscillating about its rear edge, or that the combination 
of the cylinder with either the box-folding mechanism or the form- 
ing-plate oscillating on its rear edge would be the équivalent of each 
other in the arts. The only witness on this topic is Claussen, ad- 
mitted by both sides to be a sufficient expert. He confirms our 
proposition. Ail said to us in argument was that Lorenz and Honiss 
provided a cylindrical bed in their patent, but there was no claim that 
they anticipated Liddell in the particular which we are discussing. 
There is only the gênerai proposition that, taking the claims in suit 
literally, they could ail be made to conform to some particular patent 
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in the prïor art by merely substituting a reciprocating carrier for the 
rotating cylinder. The respondent maintains that its bed is neither 
the Lorenz and Honiss bed nor the Liddell bed ; but, if it intended to 
maintain that the combination of the cylindrical bed with one or more 
box-folding mechanisms was tlie same as a combination of the cylin- 
drical bed with Liddell's forming-plate oscillating about its rear edge, 
it has failed to positively so state, or to call our attention to any 
proofs in the record to that efifect. It has also failed to show us that 
the Lorenz and Honiss machine proved to be a practical one, or why, 
if it was practical, it did not make use of it as it might hâve donc, 
the patent having expired, in lieu of machines involving, as we are 
asked to find, the précise principle of Liddell's invention. 
Liddell describes bis invention as follows : 

"This application comprehends certain mecliaulsm for forming a satchel 
bottom upon the tube in the manufacture of paper bags, and has for 
its object the production of a perfectiy-formed satehel-bottomed bag in a 
speedy and aceurate nianner. My improvements, brieily stated, may be de- 
scribed as follows : ïhe tube is received upon a revolving cylinder and 
carried forward by a nipper, which clamps the lower sheet of tlie tube, or 
by other uieans hereinafter described. The upper sheet of the tube passes 
above a flnger upon a movable forming-plate, securely held at a short distance 
from the revolving cylinder, and betv?een which and the cylinder the tube is 
guided. The forming-plate Is then caused to rotate about its rear edge sim- 
ultaneously with its movement or travel with the revolving cylinder, thereby 
opening the end of the tube, spreading the side folds, and marking a creased 
Une transversely. Simultaneously with this, forming-flngers are projected 
into the side folds ; one pair being adapted to the cylinder and the other 
pair to the forming-plate. A continued movement of the parts causes the 
upper layer or sheet of the tube to be completely turned backward upon itself, 
and at the same time the forming-flngers, together with the other parts, 
insure the proper formation of the diamond fold. The tube in this shape 
leaves the revolving cylinder, passes to the pasting devices, and thence to 
the folder." 

The complainant's counsel explained the duty performed by the 
forming-plate as follows: It has, through its engaging fingers, the 
function and duty of carrying the upper plies of the blank for the 
bag upward and backward with référence to the lower plies held on 
the folding-bed, so as to distend the mouth of the blank, and thus 
the forming-plate is first brought to a position of practically parallel 
registration with the folding-bed at the time the blank is fed to the 
bed, and then, as the bed moves backward in its rotating path, the 
plate also rotâtes until the diamond is practically spread out and 
formed. 

In further explanation of the pith of the invention, the complainant 
invites us to read the testimony of Dayton, 12 printed pages, and to 
analyze it for ourselves. On turning to it, we find his testimony too 
much of the class to which experts often dévote themselves. Such 
testimony should ordinarily be limited to pointing out the mechanical 
principles involvcd, and the state of the whole art, and showing us 
the pith of the spécification from a mechanical standpoint. We find 
in his testimony, however, the following pithy expressions, which it 
seems to us to represent the true nature and breadth of Liddell's 
invention. Dayton says that, in order to form the "diamond," while 
the rotary bed of the cylinder is advancing, the upper fold of the 
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tubular blank must be elevated and turned back towards and over 
the body of the blank. 

Of course, mechanism which can be kept travelling in one direc- 
tion, as Liddell's can, may run with greater speed than mechanism 
which reciprocates, and would ordinarily produce more uniform re- 
sults. It is hardly necessary for us to refer to proofs on that point, 
but Stone, the respondent's expert, testifies directly to that effect. 
Also, like almost every other step in the art of making paper-bags 
automatically, it is apparent that the conception, by means of which 
the folding mechanism could be successfuUy combined with a rotat- 
ing movement, in lieu of a reciprocating one, presented a problem 
which would be solved only by accident or by ingenuity. It is also 
apparent to the common mind, when once brought to its attention, 
that the principles involved in the opération of a forming-plate os- 
cillating on its rear edge, and thus easily opening up and turning 
back the folds as the révolution of the cylinder proceeds, would afford 
a solution. Admitting, as said by the respondent, that the sugges- 
tion of making use of cylindrical motion in the art was not new with 
Liddell, and although clearly it had been previously used by Lorenz 
and Honiss, and although it may also be supposed to hâve been in 
the minds of many others, and admitting that the complicated mech- 
anism of Lorenz and Honiss in their patent already referred to was 
capable of producing a resuit, yet, after they were disclosed, it was 
easily apparent that the means adopted by Liddell were the natural 
method of reaching success. Such is the view of the invention in 
issue which impresses it self on the mind of the court. 

From what appears as to the state of the art, it must be held 
that the invention in issue lies in the peculiar suggestion of oscillat- 
ing the forming-plate on its rear edge, and that, subject to what is 
claimed by the respondent as to Claussen, Liddell having pointed out 
how that suggestion could be practically worked out, his invention, 
his patent, and his claims, and his rights against infringers are as 
broad as that suggestion. This is a broad application of the laws 
of mechanical forces and ail the rest is détail, which détail can be 
worked out in the manner pointed out by the spécification, or in an)' 
other method. Whether the method thus worked out is of such a 
character that it might be accomplished by any one skilled in the art, 
or whether it, in and of itself, might involve a separate and distinct 
invention, and be capable of a separate and distinct claim, or of 
forming the basis of a separate patent, is of no conséquence to this 
case. Section 4888 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 3383] makes it a condition that the principle of the patented ma- 
chine shall be explained, and also the mode in which the patentée 
contemplâtes applying that principle, but this is only a condition on 
which a patent issues, so that. when this condition is once met, this 
no longer limits the rights of the patentée. Even in the case of a 
newly discovered art, using the words of the statute so often re- 
placed to a certain extent in the text-books and décisions of the 
courts by the word process, it is settled that this rule aoplies. Tilgh- 
man v. Proctor, 102 U. S. 707, 728, 26 L. Ed. 279; The Téléphone 
Cases, 136 U. S. 536, 8 Sup. Ct. 778, 31 L. Ed. 863 ; Walker on Pat- 
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ents (4th Ed. 1904) 160. In the case of that subdivision of the word 
"art" ordinarily spoken of as process, it seems to be rare that this 
rule is applied, as the daim ordinarily must point out ail the essential 
steps of the process. It is, however, easily and frequently applied 
to a machine, where it is a very common fact that the patentées are 
protected, although the infringer may make use of other means than 
those emploved by them. Deering v. Winona Harvester Works, 
155 U. S. 286, 303, 15 Sup. Ct. 118, 39 L. Ed. 153. Indeed, though 
not said from the précise point of view from which we are speaking, 
the observation of Chief Justice Fuller in Howe Machine Company 
V. National Needle Company, 134 U. S. 388, 394, 10 Sup. Ct. 570, 
572, 33 L. Ed. 963, is very pat : 

"The spécification and drawings are usually looked at only for the pur- 
pose of better understanding the meaning of the daim, and certainly not for 
the purpose of changing It and maklng it différent from what it Is." 

The respondent states that "the functions of the defendant's ma- 
chine and the mechanism of the Liddell patent are identically the 
same," although it adds the further proposition that "the mode of 
opération of thèse two mechanisms are both theoretically and prac- 
tically difîferent." This further proposition is evidently based on the 
error to which we hâve referred, namely, that the various détails of 
the mechanism pointed out in the spécifications are essential parts 
of the invention and the clàims. The truth is, as we hâve shown, 
that the identity of function as between the two mechanisms is the entire 
substance on this question of infringement, because Liddell's inven- 
tion is only the application of certain laws of mechanical forces, as 
explained by what we hâve cited, to the efïect that, while the tubular 
blank is advancing, its upper fold must be elevated and turned back 
on the body of the blank, and no mère mode of opération is involved 
in Liddell's invention beyond the single matter of oscillating the 
forming-plate about its rear edge. 

Before coming to the détails of the différence in structure relied 
on by the respondent, we must dispose of the presumption in its fa- 
vor, arising from the issuing of the patent to Claussen, so far as there 
is any such presumption. We did not understand at the hearing that 
this point was urged on us, or even brought to our attention. Never- 
theless, it is one which the court ought fairly not tô overlook. Of 
course, if this were a case of double patenting — that is, if the patent 
issued to Claussen was exactly what was patented by Liddell, no 
more and no less- — a presumption would arise therefrom in favor of 
the respondent, but even in that event the presumption would not 
be strong enough to overcome the facts as we find them, and as ap- 
plied to this particular case, in the way in which we hâve developed 
it. But, on the face of the papers, there is no double patenting. 
Walker on Patents (4th Ed. 1904) touches on this question at two 
points at least. At page 167, the learned author treats of this topic 
where both patents issued to the same patentée. At page 278, he refers 
to interfering patents. Of course, we need not point out that no pre- 
sumption will arise, unless the patents to Liddell and Claussen were 
interfering patents. The learned author, at the page last cited, says : 
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"But a generic clalm and a spécifie clalm, the flrst of which secures a 
particular process or mechanlsm with its Indispensable ctiaracteristics, with 
or without its minor features, and tlie last of whteh secures the same process 
or meclianism, with, but net without, its minor features, are not co-extensive 
cialms, and therefore do not interfère with each other." 

On the face of the patents that is precisely the case hère. The 
first 13 claims of the Claussen patent specify, as an élément, an os- 
cillating carrier. Some of the remaining claims specify the same 
oscillating character, but those which do not relate plirely to matters 
of détail in no way assume to claim the pith of the controverted in- 
vention. In addition to that, the spécification of the Claussen patent 
contains nine columns of description of détails. Therefore, while 
the Patent Office might well hâve regarded that patent as doubtful 
in its nature, there is nothing on its face to show that it related to 
anything more than improvements in matters of détail, including, 
with the rest, a peculiar species of carrier, none of them referred to 
in the Liddell patent. So far as we are advised, there is nothing in 
the recoTd to show that the two were regarded by the Patent Office 
as interfering patents, so that we may dismiss from the case any 
such presumption as we are now considering. 

Coming now directly to the detailed propositions which the re- 
spondent relies on with regard to the question of infringement, they 
are as we hâve seen that, while the respondent admits that the func- 
tions of the defendant's machine and the mechanism of the Liddell 
patent are identically the same, the modes of opération are theo- 
retically and practically différent. In this connection, we return 
again to the following language of the respondent, which we hâve al- 
ready referred to: 

"Neither of those claims," meaning the claims In suit, "designate those 
operating means," Intending the means for operatlng the forming-plate, "elther 
by names, or by référence letters or numerals. Eeeourse niust, therefore, be 
had to the descriptive part of the spécifications to ascertain what operating 
means are meant by that language in each of the claims." 

We hâve shown that this is fundamental error on the part of the 
respondent, and need not return to it, although, perhaps, the leading 
proposition of the respondent on this topic — that is, its proposition 
that it does not use the cylinder of the Liddell patent — cannot thus 
be disposed of. 

The respondent sums up what it says on the question of infringe- 
ment in five propositions. The first and second represent the re- 
spondent's view of the relation of the Liddell patent to the art in view 
of the preceding 19 patents, a topic which we hâve aiready disposed 
of. The third maintains that the "particular mechanism" claimed to 
infringe the patent in suit is both analytically and synthetically so 
différent from the mechanism of the Liddell patent that it cannot be 
held to infringe any claim of that patent. We hâve aiready shown 
that, so far as the real noveltv of the claims in suit are concerned, 
we hâve nothing to do with the particular mechanism, so that this 
third proposition will be found not to apply. The fourth and fifth are 
only minor propositions, which we do not find it necessary to consider. 
In opening up the topic of infringement, the respondent divides the 
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claims in suit into the first, second, and third divisions. Subse- 
quently it refers to four divisions of the respondent in this relation. 
The rotating cyHnder, provided vi'ith the side-forming fingers and the 
lower-forward iingers, constitutes the first division. The respondent 
also States that two of the Liddell claims specify "means to move the 
bag-tube with the cylinder." It, however, properly lays this aside 
upon the ground that it would be implied whether it is specifically 
stated or not. According to the respondent, the "forixiing-plate, 
provided with side-forming fingers," constitutes the second division. 
It also adds that claims one and seven fail to expressly call for the 
upper-fprward fingers, although claim two does so, but that finger 
is called for by implication. Then it proceeds as follows: 

"The third division of the claimed mechanism la speeifled In each of the 
last tliree clfiims," me.ining claims 1, 2, and 7, "as means for operating the 
side-folding Angers and the side-forming fingers at deflnite times. and the 
spécification and drawings indicate that tliose means consist in certain cams, 
arms, springs, and rods, which are shown In Fig. 2 of the drawings of the 
patent." 

We may as well dispose at this point of what the respondent says 
as to the matters to which this third division relates. It will be 
found as we proceed that this division, with the amendment to the 
answer, which we must then fuUy çonsider, and which was allowed on 
March 2, 1903, shows that at that time thé respondent, if not the 
complainant, considered that at least seven of the claims of the pat- 
ent in suit, being those from one to seven each, inclusive, were in 
issue. We hâve not specially examined the claims, aside from claims 
1, 3, and 7, but we infer, from what examination we hâve given and 
some matters that appeared at the hearing, that they relate largely, if 
not entirely, to détails of the mechanism shown in Liddell's spécifica- 
tion and drawings. As we hâve said, only claims 1, 2, and 7 are now 
in issue. At what stage of the case, either with référence to the 
taking of proofs or the préparation of the briefs, this change be- 
came apparent, we are not advised, but presumably a large portion 
of the testimony and many expressions of witnesses, including those 
cOncerning the extent and nature of Liddell's alleged invention, or 
inventions, had relation to some other seven claims than those we 
are now considering. Therefore, presumably for that reason, even 
witnesses for the complainant hâve described the Liddell invention, 
or inventions, as covering détails, while we hâve described it, or them, 
as relating only to fundamental combinations in the way in which we 
hâve donc. Thus, presumably in this way, many expressions on the 
part of the complainant's witnesses, including the experts, would 
seem to justifyî the proposition of the respondent that the invention, 
or inventions, in suit cover mechanical détails. However this may 
be, the court, which, in patent suits, stands not only for the parties, 
but, in a certain sensé for the public, tnust accept the condition as 
it clearly finds it, regardless of propositions by the litigants pro and 
don. This applies with particular force to patent suits, as to which 
the court must hâve in view, not only the interests of the public, but 
the desirability of reaching uniform results in various suits relating 
to the same patent. However ail this may be, it is plain, in the 
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light of the views we hâve already emphatically expressed, that we 
need not concern ourselves further about the third division, which 
clearly on its face relates to mère mechanical détails no way in- 
volved in the inventions covered by daims 1, 2, and 7. 

Then cornes what may be called the îourth division. Hère the 
respondent says that what we hâve already considered as enumerated 
in the first, second, and third division of the respondent's analysis 
of the claims in suit does not extend to mechanism for causing the 
îorming-plate to oscillate with the rotation of the cylinder. The re- 
spondent then particularly cites the words "operating means for the 
forming-plate, adapted to cause the said plate to oscillate about its 
rear edge," etc. 

As to the first division, the respondent says that its machine does 
not include any cylinder, although it does include one or more pairs 
of side-folding fingers and a forward finger, or clip. This therefore 
relates only to the cylinder, which we will hereafter consider. As 
to the second division, it says that the forming-plate of the Liddell 
patent is provided with a pivot at the right hand edge thereof, has 
an upper forward finger fastened thereto at the right hand edge, and 
one of its forming fingers in its place under the forming-plate. The 
respondent proceeds that the différence in construction and mode of 
opération between its fingers and Liddell's are considérable, but that 
the respondent passes over that subject to explain what it allèges 
to be a far more important différence between its plate and the Liddell 
plate, growmg out of the fact that the respondent's plate oscillâtes 
on a pivot midway between its two edges, instead of on a pivot at its 
forward edge, as in the Liddell patent. If there are any such dif- 
férences whatever with référence to the forming-plate and its method 
of opération, they are obviously of the same mechanical character 
which we hâve already described, of no importance in this case, be- 
cause the claims in issue require only that the forming-plate shall 
oscillate about its rear edge on the surface of the cylinder. As we 
hâve said, the application of the mechanical laws by virtue of which 
a forming-plate, oscillating about its rear edge, so that necessarily, 
as the cylinder advances, the plate turns the ends of the paper-bag 
blank back upon its body, form the essence of this élément in the 
claims, and neither the invention nor the claims involve any particular 
method or mechanism by which the oscillating about the rear edge 
is accomplished. The method in which the respondent closes this 
part of its case establishes in a gênerai way what we hâve said. It 
observes, in substance, that it had also analyzed the mechanism of 
the respondent's machine ; it had compared the first, second, third, 
and fourth divisions of its mechanisms with the first, second, third, 
and fourth divisions of the Liddell patent ; and that it has thus shown 
that the mechanism claimed under the Liddell patent is very différent 
"in ail its détails" from those of the respondent's machine. The 
words "in ail its détails" we quote from this portion of the respond- 
ent's concluding proposition on this point, where, also, it makes no 
claim of différences except in détails. 

The respondent then turns to what it styles its synthetical com- 
parison of the mechanism in question, and it thereupon maintains 
142 F.— 32 
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that the two mechanisms in question as a whole are so unlike each 
other that it is impossible to conceive how the complainant could 
maintain that the respondent had infringed. This, however, seems 
to us nothing more than to maintain that the varions différences to 
which we hâve referred create a total lack of similarity. Therefore 
it can hâve no relation, except to différences none of which are es- 
sential, yet what is négative cannot be made to count by any process 
of addition or grouping. 

We now hâve remaining on this part of the case only the matter 
of the cylinder. The proposition is that the Claussen patent shows 
only a "rotating conveyer" with two oscillating carriers pivoted 
thereon. There is no question that the complainant does not hâve 
the oscillating carriers, and it may be that in this respect the respond- 
ent's machine is an improvement on the complainant's, but the os- 
cillating carriers only supplément the oscillating forming-plate, with- 
out removing from the plate the pecularity of oscillating on its rear 
edge claimed by Liddell. The respondent relies on the distinction, 
over and over again referred to by it, that instead of a cylinder it 
has a rotating conveyer, or, to put it otherwise, instead of having the 
cylinder of the Liddell patent, the respondent's machine has an ir- 
regular and peculiarly shaped conveying frame. This irregularity, 
we may say in a gênerai way, consists in dépressions made for the 
réception and locating of the oscillating carriers. The respondent 
maintains that the conveyer and the carrier do not constitute a cyl- 
inder, because it says that a cyhnder is defîned as a solid, whose 
curved bounding surface is generated by the motion of a straight line, 
etc., citing what is the usual définition. This appears to be an ex- 
traordinary refinement of language, and, in view of the fact that the 
claims of the Claussen patent over and over again describe the con- 
veyer, not as a rotating conveyer, but as "a cylinder provided with a 
mutilation," and over and over ag-ain speak of the carrier as "pivot- 
edly mounted on the cylinder," how can the respondent claim that the 
word cylinder in the complainant's patent is to be construed more 
rigidly than the same word in the respondent's patent? It does not 
escape from the complainant by merely using the expression "rotat- 
ing conveyer," because clearly an ellipse, rotated for the purpose and in 
the manner pointed out in the patent in suit with référence to the 
cylinder v/ould be a rotating conveyer, and common sensé would re- 
ject the proposition that an ellipse arranged to rotate as the com- 
plainant's cylinder rotâtes, and as undoubtedly could be arranged, 
would not be a clear imitation and infringement under color of the 
complainant's invention. 

The définition which the respondent cites is that of a "right cyl- 
inder" as mathematically known. This is mathematically exact, and, 
morever, is a solid, as is expressed by the respondent itself. Yet, of 
course, the word cylinder is often used as meaning a cyHndrical body 
which is hollow. It would be absurd to maintain that the glass body 
which is so often spoken of in connection with electrical machines as 
a "Glass cylinder" need either be a solid or a "right cylinder," or any- 
thing more than an approximate cylinder. Anything which approxi- 
mates a right cylinder and which permits the friction necessary in 
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generating electricity would be called in the science of electricity a 
cylinder. Indeed, in mathematics, the word cylinder is often used so 
loosely that in order to point out a "right cylinder," such as is de- 
scribed by the respondent, it is sometimes advisable to connect with 
it the word "circular," styling it a circular cylinder. Chauvet's Ele- 
mentary Geometry, 239. This is true to such an extent that the 
Standard Dictionary correctly defines one use of the word cylinder 
as foUows : "Any cylindrical portion of a machine, especially if hol- 
low, proportioned so as that the length of it exceeds the diameter." 
Then it follows with illustrations, giving some examples in which 
very little of the true circular form is left. Looking at the respond- 
ent's proposition in this particular, either from the point of simili- 
tude in connection with any use of the word cylinder, except the 
strict mathematical sensé which the reSpondent rehes on, or from 
the point of equivalency, in view of the fact that the essence of the 
complainant's invention and claims in the useful combination with 
a surface which is endless through révolution, it is impossible to main- 
tain the respondcnt's position without flying directly into the face of 
Winans v. Denmead, 15 How. 330, 14 L. Ed*". 717, shôwn by the Circuit 
Court of Appeals for this circuit in Reece Company v. Globe Com- 
pany, 61 Fed. 958, 964, 10 C. C. A. 194, to hâve always been recog- 
nized as law. Therefore, as to every essential portion of the défense 
of infringement, we must hold that the case is with the complainant. 
We now come to what apparently should be spoken of in the 
plural; that is to say, the défenses set up by the amendment to the 
answer already spoken of, allowed on March 3, 1903, which, in jus- 
tice to ail concerned, we must quote at length : 

"The défendant says, on information and belief, that said Llddell letters 
patent No. 558,909, are void, because William Llddell was not the original, 
flrst, and sole inventer of the combination claimed iu any claim al said letters 
patent, and because that subcomblnation of each of those combinatlons, which 
is designated in claims 1, 2, 3, 4, and 7 of said patent as 'operating means 
for the forming-plate adapted to cause the plate to oscillate about its rear 
edge upon the surface of the cylinder during the rotary niovement of said 
cylinder,' and ■which is designated in claims 5 and 6 of said letters patent 
as 'power devices for oscillating the said forming-plate upon the movable 
frame, so that its rear edge travels in eonjunction with, and at the same rate 
of speed as, the cylinder's, and which subcomblnation is shown in the draw- 
ings of said patent to consist of the cam, K', the cam, K, the arm, F", the arm, 
F, the rod, K, tlie link, K^, the arm Connecting that link to the gear, Mi, and aiso 
that gear, M', the upper gear, M, the lower gear. M, and the gear, N, was never 
invented or planned by William Llddell, but was contrived by some other 
person without his knowledge, and was inserted in the combination of each 
of the claims in the letters patent, and in the description and drawings of 
that patent without his direction or procurement; and because the said sub- 
comblnation thus contrived, and introâuced Into the Liddell patent, by some 
person other than William Liddell, is the most essential and only distinctlve 
part of the mechanism described in that patent and delineated in the draw- 
ings thereof. The défendant says, on information and belief, that said Lid- 
dell patent. No, 558.969, is void, because Rudolph M. Hunier, or some other 
person, other than Wifliam Liddell, participated in inventing the combination 
which is claimed in claim 1, and the combination which is claimed in claim 
2, and the combination which is claimed în claim 3, and the combination 
which is claimed in claim 4, and the combination which is claimed In claim 5, 
and the combination which Is claimed in claim 6, and the combination which 
is claimed in claim 7, of said letters patent." 
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This amendment to the answer raises two défenses, which, from 
one standpoint, are not only separate, but of a distinct character, 
while, from another standpoint, tliey may be treated together, be- 
cause they constitute one transaction, and dépend, on one side and 
the otiier, on the contradictory testimony of the same witnesses as 
to the same proceedings. We will look first at the second aspect. T'is s 
cornes within the ntle, applied in so many différent directions, that as 
such défenses impugn a patent for an invention, issued with apparent 
regularity, the)'' cannot be successfully supported as are ordinary is- 
sues in civil suits, but a mère prépondérance of proofs, but they re- 
quire to be supported, to put it in the mildest way, by proofs which 
are satisfactory to the court. This is especially emphasized in this 
case, because, whiie, as appears from the patent in suit, the applica- 
tion therefor was filed in February, 1896, thisbill wasfiled onOctober 11, 
1901, the amendment bringing in thèse défenses was not allowed un- 
til March, 1903, and the proofs in référence thereto were taken in the 
years 1903 and 1004, from seven to eight years after the date of the ap- 
plication, and this is the first time that an attack of this character 
has been made on the Liddell patent. For this and other reasons, 
it happens that none of the witnesses hâve had occasion to recall any 
of the facts touching the pith of the matters put in controversy by 
this amendment. It also happens that there is no existing document 
or record, or other cotemporaneous thing, which directly supports 
the testimony of either as to the fundamental facts as to which they 
differ, except to some extent with référence to the complainant's 
use. Reflections on ail those witnesses who contradicted each other 
hâve been suggested by the parties pro and con, none of which hâve 
impressed the court. A portion of this évidence is clearly based on 
inferences, and not on recollection, either clear or hazy. For thèse 
reasons, and also because there has never been any occasion to recall 
them, or to fix them in the memory of the witnesses, the testimony 
as a whole is not of the character which is required on issues of this 
class, although, aside from certain peculiarities, which, according to 
the rules of évidence, can be developed only on cross-examination, 
and thfrefore cannot be gainsaid by the parties developing them 
peculiarities allowable only for the purpose of making the court or 
jury acquainted with the witness, and peculiarities, which, in this 
case, do not particularly afifect the integrity of any one, and which 
in this case hâve not aided the court in any respect, the witnesses, as 
we hâve said, stand unimpeached. 

As the défenses brought in by the amendment necessarily stand 
on the same testimony, each therefore involves, not merely the 
charge of fraud, but a criminâl offense of a very high and serions 
character, if not under section 5418 of the Revised Statutes, at least 
under the common law or statutes of the state. Therefore the rule 
to which we refer has particular application. It may well be said 
that it goes to the extent of requiring, as held by the Circuit Court 
of Appeals for this circuit, in American Bell Téléphone Company v. 
United States, 68 Fed. 542, 15 C. C. A. 569, and as expressly af- 
fîrmed by the Suprême Court in the same case on appeal, 167 Û. S. 
224, 251, 17 Sup. Ct. 809, 42 L. Ed. 144, that, under the circum- 
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stances, the proofs must be "clear, unequivocal, and convincing." 
For a broader application of the sanie rule, we may refer to Lalone 
V. United States, 164 U. S. 255, 257, 17 Sup. Ct. 74, 41 L. Ed. 435. 
As what we hâve to observe on this rule of évidence concerns, not 
only the particular défenses which we are considering, but also the 
défense of alleged priority of invention on the part of Claussen, we 
deem it advisable to refer to two cases decided by the Circuit Court 
of i\ppeals for this Circuit. Brooks v. Sacks, 81 Fed. 403, 405, 406, 
407, 26 C. C. A. 456, and Westinghouse Company v. Stanley Com- 
pany, 133 Fed. 167, 177, 178, 179, 68 C. C. A. 523. Thèse cases re- 
lated especially to questions of priority. In Brooks v. Sacks we 
showed that, on the authority of the Suprême Court, the rule applies, 
not only as between an inventor and one who claims priority, but as 
between one who establishes an apparent priority and the inventor, 
when the latter undertakes to rebut that established priority by show- 
ing a still earlier priority than that disclosed on the face of his patent. 
That case was between an alleged inventor and an alleged infringer. 
The events covered a period of fully six years prior to the witnesses 
giving their testimony; and, although ail the witnesses stood unim- 
peached so far as their integrity was concerned, the évidence of- 
fered in bshalf of the inventor, who undertook to establish the priori- 
ty in rebuttal, was not accepted by the court because it was not au- 
thenticated by any supporting facts of a concrète or visible charac- 
ter. On the other hand, in Westinghouse Company v. Stanley Com- 
pany, the court accepted the évidence of priority ofïered in behalE 
of the inventor on the ground that the application for a certain other 
patent established a certain date earlier than that of the application 
for the patent in suit, and created in behalf of the patentée an infer- 
ence of a sufïiciently earlier rebuttal date, which inference thus es- 
tablished was so persuasive that the court was compelled to yield to 
it. In that case, also, the principal witness in behalf of the inventor 
had previously testified on several occasions, ail to the same effect, 
the earliest of which occasions was in connection with an interfér- 
ence declared against the patentée before the patent issued. As al- 
so said, there was in behalf of the patentée a certain atmosphère of 
probability, and, on the part of the principal witness, an interest con- 
tinuons from the time he was first informed of the invented concep- 
tion in question. Thus the inventor's claim to priority was support- 
ed in the various ways we hâve pointed out. In the case at bar, 
however, the proofs offered by the respondent in regard to the dé- 
fense brought in by the amendment are not supported by a scrap of 
anything relating to the substance of the events cotemporaneous with 
them. None of the witnesses had had occasion to consider the occur- 
rences during a period of more than seven years, and the witnesses 
pro and con are subject to the observations afïecting the value of 
their testimony, which we will make from time to time as we pro- 
ceed. None of them had any spécial interest in maintaining a continu- 
ons recollection of what occurred, and, in view especially of the fact 
that the solicitor for the complainant, or rather for its predecessor 
in title, which solicitor we will refer to again, stands charged on the 
respondent's case, as we hâve shown, not only with fraud, but with 
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a serious criminal offense, although in ail other respects his integri- 
ty is not questioned, the balance of the prôbabilities will be found to 
lie with the complainant, and not with the respondent. Considering 
the rule of évidence to which we hâve referred, the case is toc clear 
for the complainant on thèse issues to require us to go at great 
length into the disputed facts, although we necessarily must touch 
on them, and explain the nature of the proofs, as we develop the 
défenses which we hâve now reached. Another reason for not weigh- 
ing ail the proofs is the fact that we need go only far enough to 
point out that the respondent cannot maintain the burden which we 
hâve shown is required as to ail the défenses which remain to be con- 
sidered. 

As we hâve said, the défenses raised by the respondent's amendment 
to its answer are two : First, in substance, that Liddell was not the 
sole inventer of the combination covered by the claims in issue, and that 
Rudolph M. Hunter was either the sole or joint inventer thereof. It 
will appear that it cannet be questioned that Hunter centributed to the 
spécification at least certain détails of a mechanical character, while it is 
claimed by the respondent that he contributed to claims 1, 2, and 7 an 
essential élément thereof, to such an extent that Liddell could net take 
eut a patent for the combination covered by them as sole inventor. 

The other défense is in substance that Liddell, on the 7th of Janu- 
ary, 1896, in Hunter's office, made oath to an application fer this patent 
in accordance with section 4892 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 3384], and that subsequently, a few days after Liddell left 
Hunter's office, and without Liddell's préviens consent er subséquent 
approval, Hunter amended the spécification, claims, and drawings, re- 
wrote the whole, withdrew the whole of what Liddell had made oath to, 
except the formai introductory and closing pages, and substituted an 
entire new draft, and thereafterwards filed in the Patent Office an appli- 
cation with the new matter thus substituted. Although Hunter, as 
Liddell's soliciter, held Liddell's power of attorney in the usual manner 
authorizing amendments, yet, as such power of attorney would not, 
either by its purpose or under the law, autherize making amendments 
after the oath was taken by Liddell and before the application was filed 
in the Patent Office, or even after the application was filed in the Patent 
Office, any amendments, except of an incidental character, and with the 
knowledge and consent of the Patent Office, the acts alleged by the 
respondent to hâve been donc by Hunter, were, as is well knewn to' 
every Patent Office soliciter, illégal, and of such a character that at least 
the United States, if not individuals acting as such, could by proper pro- 
ceedings aveid the patent. The respondent aise claims that, en acceunt 
of its interest as an alleged infringer, it can set up the alleged acts of 
Hunter as a défense in this preceedmg. 

As we hâve already said, thèse two défenses rest on the testimony of 
the same witnesses, relate to the same transactions, and are to a very 
large extent se interweven that it weuld be a waste ef time to under- 
take to analyze separately the entire record with référence to each, al- 
though the manner in which we will te some extent discuss them must 
necessarily create some confusion, and is not strictly the mest logical 
method. The essential witness on behalf of the complainant on thèse 
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issues is Rudolph M. Huiiter, and those on behalf of the respondent 
are Liddell, the patentée, and one Drury, who was an independent 
draughtsman, but frequently employed by Hunter. As already said, 
it must be admitted that Hunter contributed to the application certain 
mechanical détails, which, either through haste or through -inability, 
Liddell had failed to supply. Beyond that, the respondent insists that 
ail that Liddell invented was a forming-plate which rotated through the 
entire arc of the circle, and that the substitution in lieu therefor of an 
osciUating forming-plate, which revolved in performing its duty only 
through that portion of the circle where its duty was performed, after 
which it oscillated back to the point where its duty commenced, was 
contributed by Hunter. In view of what must be thus admitted, and 
what is thus claimed, it is necessary for us to return to the law on this 
topic, which we hâve already spoken of to some extent, and to state it 
more forcibly than we hâve heretofore donc. 

We hâve in a gênerai way observed that the fact that a stranger con- 
tributes to the mechanism necessary to make an invention operative, 
whether that contribution is such that a mechanic of ordinary skill in 
the art might be supposed to supply it or whether this involves inven- 
tion, would not affect any claims in the patent which do not cover the 
mechanicm thus supplied, either as a whole or in combination. Our 
views on this point will be better understood by calling attention to cer- 
tain underlying principles, and also to several authorities. Thèse 
develop in two différent directions. As the Circuit Court of Appeals 
for this circuit said in Packard v. Lacing Stud Company, 70 Fed. 66, 67, 
16 C. C. A. 639, the law does not require that an inventor shall himself 
overcome the minor détails necessary to perfecting his invention, and 
"persons possessed of most brilliant conceptions are sometimes the 
poorest mechanics." Thèse propositions hâve been developed over and 
over again and in every possible manner in The Téléphone Cases, fîrst 
and last. The application of this rule in Agawam Company v. Jordan, 
7 Wall. 583, 19 L. Ed. 177, shows its sweep and the almost unlimited 
extent to which it may be applied. There it appears at page 587 of 7 
Wall. (19 L. Ed. 177) that the inventor was absolutely unable to practi- 
cally work eut his invention, and submitted his conceptions to a black- 
smi'th, who had been taken into the employment of the inventor. Upon 
the inventor explained to his employé his conceptions and his attempt- 
ed method of putting them into practice, the employé observed that the 
agencies which he thought to employ were bad, and suggested substi- 
tutes. Thereupon the inventor said to his employé that, if the employé 
could give him a solution, he would give the employé one-half of what 
could be made from the invention, besides a considérable sum which he 
named. After some experunenting with the employé's methods, they 
proved successful, and were incorporated into the spécification. The 
opinion rendered in behalf of the court, at page 603 of 7 Wall. (19 L. 
Ed. 177), States that, where the employer has conceived the plan of the 
invention, and is engaged in perfecting it, "no suggestion from an em- 
ployé, not amounting to a new method of arrangement, which, in itself , 
is a complète invention, is sufficient to deprive the employer of the prop- 
erty in the perfected improvement," and the patent was sustained. In 
Walker on Patents (éth Ed. 1904), beginning with section 45, the 
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learned author puts tlie matter pro and con very clearly. He says : "If 
one nian does ail the inventing- and another man does ail the construc- 
tion, the first is the sole inventer." He then takes up the case of Aga- 
wam Company v. Jordan, to which we hâve just referred. He then 
observes,' as was said in Paclcard v. Lacing- Stud Company, that, "to 
constitute a man an inventor, it is not necessary for him to hâve skill 
enough to embody his invention into a working machine, into a mode!, 
or even into a drawing." He also observes : 

"Wliere several independent inventions are elaimed by several différent 
daims in a joint patent, and wbere one of tliese inventions was made by one 
of tlie joint appiioants for tbe patent vpitbout any coopération of another joint 
applicaut, the elaim of tlie patent which covers tliat Invention Is void." 

Itwill be noticed that this by implication leaves standing ail the claims, 
except the one stated to be void. This rule, of course, applies vice 
versa, so that in a patent issued to a sole inventor the claims which 
vvould be void in a patent issued as a joint patent would be valid, al- 
though the other claims are void. We think that on this topic the rules 
of law which we hâve already stated could not be questioned, so that, 
unless Hunter was the originator of an inventive idea which was an 
essential part of the claims in issue, nothing which he might hâve con- 
tributed to any part of the patent could be of avail to the respondent 
on what we hâve described as the first défense set up under its amend- 
ment to its answer. 

The important witness for the complainant, Rudolph M. Hunter, 
is supported by the probability which we hâve spoken of, that, as the 
complainant's solicitor, he would not commit the grievous fault with 
which he is charged by the respondent. Against this, the respondent 
says that Hunter might hâve assumed that what he did was within the 
usual privilège given to a solicitor in making amendments. This, at the 
most, is only a possibility, which, in view of Hunter's admitted client- 
age and réputation as a patent solicitor, is more an improbability than 
a probability. The crucial day in the case was January 7, 1895, on 
which day it is agreed Liddell was at Hunter's office for the purpose of 
signing and making oath to the application. Hunter testifies that on 
that day the changes which appear in the copy of the patent attached 
to this opinion, which we hâve already spoken of, were made, and a 
clean draft of the entire application was completed, and thereupon the 
oath taken by Liddell. There is no question that the oath was taken 
that day, and Hunter testified expressly that the application was then 
completed. On the other hand, Liddell, who was called by the re- 
spondent, testifies that his visit at the office was very hurried, that he 
did not read the spécification and claims, but merely turned them over, 
and made oath to them, assuming that everything was right. The re- 
spondent computes, and proves, that it would hâve required two hours 
to hâve made a clean draft of the application. It also computes, but 
makes no proofs in référence thereto, that it would hâve required at 
least half an hour to hâve read the application in its new draft, and also 
urges, without proof, that Liddell is very slow in his methods, while 
Hunter is as quick as lightning, and that it would hâve taken a long 
time for Liddell to hâve suggested the amendments then made. It 
therefore computes that it would bave been impossible to hâve trans- 
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acted at that interview ail the complainant maintains to hâve been 
transacted. On the other hand, as both Liddell and Hunter were each 
testifying from memory, without any visible thing cotemporaneous as 
of that particular day to support their recollection, either pro or con, the 
respondent's entire contention is purely inferential and problematical, 
and not supported by the kind of proof required by the authorities 
which vve hâve cited with référence to issues of this character. The 
record contains a letter written by Hunter between January Ist and 
January 4th, as shown by bis letter book, in which he states to one 
Haverstick, who represented the predecessor in title of the complainant. 
that he inclosed the draft of the application for the patent, and observed 
that the draughtsman had had a hard time to unravel the détails, and 
that some parts were still wanting, but that he (Hunter) had made some 
memoranda of the parts on which he needed information, which mem- 
oranda he had annexed to the inclosed spécification. Hunter thus 
made clear that, at least three or four days before January 7th, he had 
gone over the application and informed himself as to what amcndments 
were needed. It follows that he knew what they were, and probably 
had so far reflected on them that he could readily put them in form 
whenever he met Liddeli. 

The witnesses relied on by the respondent are Liddeli and Drury, 
Each of thèse testify only from recollection, under the circumstances 
which we bave explained. We also find spécial grounds for question- 
ing the recollection of each so far as this case is concerned. Drury, 
for instance, testifies at first that, during the whole progress of complet- 
ing the application, he never met Liddeli to his recollection. In an- 
swer to questions, he says at first : "I hâve no recollection of seeing Mr. 
Liddeli at any time," and then he says, in reply to distinct questions, that 
he could not swear that he never saw him. Subsequently he states that 
he had an impression that Mr. Hunter sent Mr. Liddeli to his office 
with Liddell's working drawings. "In fact," he adds, "I am pretty sure 
of having some interview with Mr. Liddeli with the drawings." The 
undoubted fact is that he saw Mr. Liddeli twice, first on or about Sep- 
tember 23d, and again on October ISth. The second interview was as 
testified to by Rudolph M. Hunter, as fortified by the correspondence in 
the record. Hunter wrote Liddeli that Drury needed some explana- 
tions of the drawings, to which Liddeli assented by letter. This is sup- 
plemented by the statement by Hunter that Liddeli came to Philadel- 
phia, which was the place of résidence of Hunter and Drury, on the 
Tuesday following October 13th, which was October 15th, for the pur- 
pose of meeting Drury, and did meet him. The fact of this second 
meeting does not seem to be questioned, although we hâve given the 
entire substance of Drury's testimony in référence to his interviews 
with Liddeli. 

Drury testifies that he is not able to find any Liddeli tracings or draw- 
ings, or written memoranda, or book entries in regard to the matters 
under discussion. In reply to questions, he is unable to give any dates 
whatever, and fixes times only relatively, as we will show further here- 
after. He admits that, a little while previous to his testifying, at the 
summons of the respondent, he told the complainant's soliciter that, if 
be saw the drawings, he could identify them as being his work, but he 
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adds : "The circumstances under which the drawings were made, I do 
not recollect." Drury testifies that he had no dates; his précise lan- 
guage being, "I do not know any date." He nowhere makes any direct 
statement tending to show whether he did anything whatever after 
January 7, 1896, which is the crucial period. Being asked on cross- 
examination whether he is able to state the date when he had the crucial 
interview with Mr. Hunter as testified to by himself, and was "able to 
State the exact date," he replied : "I am not." Being also asked as fol- 
lows : "Do you see on the blue print, or in connection with the sketch- 
es, or hâve you from any other source, reason to doubt that sworn tes- 
timony of Mr. Hunter," as to pencil marks on the blue print, he replied : 
"I hâve not." The following is even more important. He testified 
that ail the information hereceived toenable him to indicate any changes 
he received from Hunter. This ignores entirely the interview with 
Ividdell on October 15th. On redirect cxamination, he was asked to 
refresh his recollection and state whether Hunter made pencil sketches 
on the first blue print in the présence of the witness or in his absence. 
He replied : "My only recollection is, as I hâve said, taken from Mr. 
Hunter's method of giving me instructions — is that those pencil sketches 
were made while I was there, and he was telling me what changes 
to make on the drawing." This led to the following question and an- 
swer on cross-examination resumed : "Well, you hâve no positive rec- 
ollection of seeing Mr. R. M. Hunter make those pencil marks on the 
first blue print, but you think it altogether likely he did make them 
in your présence. Is that about it?" He answered: "That's about 
it." Thereupon he was re-examined by the respondent, who called at- 
tention three times to the word "about," and asked him to frame his 
testimony "exactly to suit" himself on the question whether he was 
présent or absent, "when Mr. Hunter made pencil sketches on the first 
blue print." He replied again even more positively as follows : "As 
I hâve said, it would be right in line with Mr. Hunter's practice and 
his method of instructing me to make those sketches on that blue print, 
so as to explain to me the changes that were necessary, and that were 
made on and shown in the second blue print." Thereupon the witness 
was dismissed without further examination by either party. 

The theory of the respondent on this particular branch of this topic, 
which is essential to its case, is in substance as follows : Whereas 
Hunter testified that his pencil sketches were made in the présence of 
Liddell, Drury testified that Hunter made them in the présence of Drury. 
Even if Drury had undertaken to state that he had any personal recol- 
lection in the matter, the probability might be that Drury, having for- 
gotten that Liddell came to him on October 15th and made certain ex- 
planations, assumed by mistake Liddell's second visit to him as having 
been made by Hunter, and, in like manner, he may well hâve carried 
forward Liddell's first sketch on manilla paper to the second interview, 
whether it was with Liddell or with Hunter, as to which he again re- 
fers to the same kind of paper. Certain it is, however, that on the 
proper rules of évidence, inasmuch as there was no further examination 
to overcome the inference which follows from what we hâve quoted 
from Drury's testimony, that it was in no part based on personal rec- 
ollection, it should ail be stricken out. As, therefore, the respondent 
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produced no other proofs to support its proposition in this particular, 
it necessarily falls to the ground. The examination which we hâve 
given of Drury's testiraony shows that, as it was produced after so 
many years under the circumstances which we hâve explained, in would 
be of little value with regard to any issue whatever, and certainly it 
fails to be of that clear and convincing character which we hâve shown 
the rules of law require from this respondent. 

As we hâve said, the only other witness reHed on by the respondent 
is Liddell. His testimony impresses us as discursive and hazy, and 
not based on personal recollection in any important degree. Aside 
from the facts to which we hâve referred, that it was given after many 
years, that his mind had evidently been occupied in part with other 
analagous matters, so that there was pecuHar liability to confusion of 
the memory, and that he had no occasion to charge himself with this 
particular matter, and evidently had not done so, it would be too burden- 
some for ourselves and for others if we should attempt to elaborate 
the reasons for our estimate of it. His testimony cannot be judged 
in the pointed way in which we hâve judged Drury's. To estimate it 
properly, we hâve been compelled, contrary to our custom, to read near- 
ly the whole of it. We cannot photograph it to others in an opinion 
so that it may appear to them as it appears to us. On the whole, we 
need only say as to the respondent's witnesses that, for the issues we 
are now considering, we must look for support with référence to its 
amendment to the answer beyond its oral proofs. 

Retuming again to the first issue presented by this amendment — that 
is, the nature and extent of what the respondent claims that Rudolph 
M. Hunter contributed — we pass by, for the reasons we hâve stated, 
ail mère mechanical détails, and what relates only to the claims other 
than claims 1, 2, and 7. We think Drury properly puts the essence 
of what remains. He was able to do it, notwithstanding the condition 
of his personal recollection, because he was an experienced draughts- 
man, he had the patent before him, he was generally acquainted with the 
subject-matter, and was also assisted by the drawings relating to the 
patent in suit in their second and third stages. The sketch which rep- 
resents the first stage has been lost. We shall return to it later. As 
put by Drury, the true issue on this part of the case is a daim that Hunt- 
er, on examining the movements shown in the first blue print, namely, 
that of eccentric gears, came to the conclusion that mechanism of that 
kind would be inoperative, for the reason that the gears produced ro- 
tary movements, and he saw that cams with intermittent movements 
would hâve to be substituted, and that thereupon Hunter developed 
the cam shown in the patent. The substance is briefly that Liddell gave 
the forming-plate an entire révolution, while Hunter invented and sub- 
stituted for it the oscillating motion which is made an élément in the 
claims. The Liddell invention first appeared in pencilled sketches 
brought by Liddell to Hunter's office, which sketches passed into Dru- 
ry's hands for him to prépare with their aid suitable drawings, to be 
attached to the spécification and claims to be prepared by Hunter. 
Thèse sketches are not found. Without them, everything which might, 
with them, be called on to support the testimony of the witnesses pro 
and con is thrown into confusion, and without them no firm ground is 
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found beyond the patent itself. There are some probabilities, however» 
which are quite as much with the complainant as with the respondent. 
Liddell seems to be positive that thèse drawings, which we call the first 
stage in contradistinction from the blue prints, which we hâve called 
the second and third stages, showed only a rotary movement, but 
Drury's recollection is, and he is undoubtedly correct, that he was un- 
able from those sketches to produce drawings showing an operative 
mechanism. Yet they showed the gears in lieu of the cam, as testified 
by him ; and, if the drawings pointed out specifically a rotary movement, 
it is difficult to perceive wherein Drury, who also had the aid of Lid- 
dell's explanations on October 15th, should fail in finding operativeness. 
A lack of operativeness might arise from the combination of gears with 
the oscillating movement of the forming-plate, but not with the rotary 
movement. Hunter, however, had the same material for preparing 
the application — that is, the spécification and claims — tliat Drury had 
for preparing the drawings, yet Hunter, whatever he had before him, 
drew the claims under considération showing clearly an oscillating 
movement. The natural line would hâve been that Hunter developed 
some suggestion given him by Liddell, so that the probability is that 
his sketches, whatever else they contained, did contain the oscillating 
suggestion, although Hunter admits it cannot now be fully determined 
whether they did or not. He insists, however that the real invention- 
was the same as that set out in the claims as he prepared the applica- 
tion. As Liddell admits the application and the claims exhibit oscillat- 
ing movements so clearly that the court cannot perceive how he could 
hâve overlooked that fact at the time he took his oath, no matter how 
slight the examination which he gave the papers as drawn by Hunter. 

But there is a further proposition which seems to be a difficult one 
for the respondent to overcome. From what follows it will be seen 
that we are of the opinion that the respondent, on its proposition that 
the application was redrawn by Hunter after the last interview 
between Hunter and Liddell, has not produced sufficient évidence of 
the kind required on issues of this character to overcome the prima 
facie effect of the granting of the patent in suit. Therefore we must 
assume, with regard to the particular proposition which we are con- 
sidering, that the entire spécification and claims were completed at 
that interview ; and therefore, further, that whatever was done, whether 
it originated with Hunter or Liddell, was accepted and acquiesced in 
by the latter. Let us assume that the original sketches and everything 
suggested by Liddell prior to the interview of January 7th gave only 
a rotating forming-plate. Let us also assume that the oscillating 
forming-plate was then suggested by Hunter. Nevertheless, the state- 
ment in Liddell's spécification, to the efïect that the return movement 
of the forming-plate is unimportant, would be true. Hunter testified 
as follows : "I distinctly understood that it was immaterial whether the 
forming-plate was rnade to oscillate back and forth or torotate complete- 
ly around in a return movement." The forming-plate does duty only 
during its forward movement. When it has accomplished that move- 
ment, it has met the conception of the inventor, and the whole of it. 
What follows — that is, whether it returns to the point where it re- 
commences its duty by completing the rotation or by oscillating — is 
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a mère question of convenience and no essential part of the invention, 
although, as the daims in issue are drawn under the circumstances so 
far as they appear on this record, the patentée probably barred hini- 
self from claiming that a forming-plate which does not oscillate would 
infringe. Therefore, on the extrême hypothesis in favor of the re- 
spondent, the case would stand as follows : Granted that Liddell 
came to Hunter with a fonning-plate which performed the new func- 
tion in the manner required by his conception, granted that tlie only 
method shown by Liddell of returning the forming-plate, after it had 
performed its duty, to the point of recommencing its duty, was by a 
rotary movement, granted that thereupon Hunter had suggested to 
Liddell that it was more convenient to oscillate than to complète the 
révolution, such a suggestion would not hâve interfered with the in- 
ventive conception, but would hâve shown only a method which, in 
the mechanical arts, would be merely an équivalent. Certainly, under 
those circumstances, it would not be pretended that Hunter was ei- 
ther a joint or a sole inventor, with référence to the fundamental con- 
ception shown in the claims in suit. The most that could be said was 
that he suggested an alternative movement, as to which it has not 
been shown to us that any inventive idea was involved therein. In 
conclusion, we need only say that no proposition brought to our at- 
tention by the respondent on this particular topic has been supported 
by it with such quaHty or quantity of proofs as to justify us in over- 
throwing on their account the patent in issue, so far as relates to 
claims 1, 2, and 7. 

A brief statement of the method in which the respondent présents 
to us the other topic covered by its amendment to the answer, add- 
ing, in order to make the account complète, a few matters not ques- 
tioned, would be as follows: September 16, 1895, Liddell brought 
to Hunter's office the sketches, which we hâve called stage one. Ei- 
ther at Hunter's office or from his office they got into the hands of Dru- 
ry, who desired explanations from Liddell, which he obtained, as al- 
ready stated.on October 15th. On October 28thDrury rendered Hunt- 
er his account for services in that case, and no trace is found by Drury 
or any one else of any subséquent account or charge. On or about 
the 3d of January Hunter, having received back from Drury the blue 
prints which he had evolved from Liddell's original sketches, drew 
the application for the patent and sent it to Haverstick, a représenta- 
tive of the complainant's predecessor in title, with a letter stating that 
the operative détails had not ail been accomplished, and that, never- 
theless, he (Hunter") had written a spécification, to which he had 
added that he had annexed a mémorandum of the parts wanting. This 
spécification was undoubtedly a part of the application for the patent, 
which he also wrote he inclosed in the letter. January 7th Liddell 
was at Hunter's office, and then, on the respondent's theory, Liddell 
made oath to the application in the form in which it stood prior to 
the amendments shown by the exhibit which we will attach to the 
opinion. The respondent further claims that after Liddell took 
the oath Hunter redrew the application, including claims and 
spécification, and caused the drawings to be modified. The respond- 
ent produced Drury as a witness, whose testimony we hâve already 
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commented on. Acçording to his testimony, hîs first drawing was 
made from a sketch given him (Drury) by Hunter's brother, and to 
the latter by Liddell. This was on manilla paper. Drury further tes- 
tifies that, after he prepared his first drawing, known as blue print 
No. 1, the machine wasdeclared by Rudolph M. Hunter as inopera- 
tive. He called him — that is, Drury — -to his office, explaining to him 
the changes he thought necessary, and endeavored to make them 
clear by pencilled sketches on the blue print. Thereupon, as Drury 
further testifies, he asked Hunter for an operative drawing, which he 
subsequently brought to him, also on manilla paper. Drury makes 
the interval of time between the pencillings on blue print No. 1 and 
the operative drawing on the manilla paper brought him by Hunter 
to hâve been a matter of about two or three days, as we hâve already 
said. As already partially explained, the respondent's further propo- 
sition is that thèse interviews between Liddell and Drury were after 
January 7th. 

We hâve shown to what extent, if any, this part of the respondent's 
case had support from anything beyond the testimony of Drury, 
and we hâve analyzed Drury's testimony, and shown that, se far as 
this case is concerned, it is not of the character which the law re- 
quires. There is no évidence or probability favoring the respond- 
ent's view on this topic the pith of which we hâve not stated. On 
the other hand, it is to be noted that Drury makes no attempt to 
claim that any of his interviews were after January 7th. Ail that the 
respondent has upon which to base the theory that they were are the 
alleged facts that the manilla paper was produced to Drury by Hunt- 
er two or three days after the interview between the two in which 
the pencillings were made on blue print No. 1, and that Hunter tes- 
tifies that ail those pencillings were made when Liddell was présent, 
and that his last présence was on January 7th, so that, therefore, it 
necessarily foUows that the production of the manilla paper by Hunt- 
er was two or three days after the date last named. It cannot well 
be doubted that whatever pencillings were made on blue print No. 1 
were made by Hunter when Liddell and Hunter were présent on 
January Yth ; but, as already suggested, Drury had entirely forgotten 
Liddell's visit to him on October 15th, undoubtedly with blue print 
No. 1, and he might easily, after the long interval of time, innocently 
mistake an alleged interview with Hunter for the one with Liddell 
of October 15th, and also innocently hâve carried forward into the 
last interview the manilla paper which he saw when the matter was 
first brought to his attention. Therefore we think the respondent's 
case fails to show sufiiiciently any interviews between Hunter and 
Drury after January 7th. 

On the other hand, Hunter testifies expressly that the work was 
completed on January 7th. He is supported by his ledger entries, to 
which we hâve referred, made under date of January 7th, containing 
a charge of $10 for "extra drawings laying out cams, Case A. expert," 
and a further charge for drawings for the same case. His other 
charges were the same which customarily carry through the whole 
work until the application is filed in the Patent Oiïice, and they were 
made on September 23d. No later entry than January 7th is found 
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on Hunter's books, and, as we hâve said, none later than October 
28th on Drury's books. The respondent undertakes explanations in 
référence to thèse entries, but they are purely hypothetical, and not 
supported by any facts broughjt out on the examination of witnesses. 
Thèse entries indicate that presumptively everything was closed on 
the part of Drury on October 28th, and on the part of Hunter on 
January 7th. 

However, we need not pursue the examination of this évidence 
furtlier. Our gênerai conclusion is that which we hâve already in- 
dicated, and we fail to be satisfied that anything material was done by 
Hunter in the absence of Liddell or without his approval. We must 
add, however, that a légal proposition lies squarely across this branch of 
the défense. We are unable to see any reason v/hy any alleged in- 
fringer should be permitted collaterally to attack a patent on the basis 
of fraud in its procurement, especially fraud under the particular cir- 
cumstances alleged hère. Whether or not an oath shall be required 
from an inventer before a patent can issue to him, whether or not 
he niay consent in advance that his solicitor shall take his conception 
and do whatever is necessary in addition thereto to secure a patent 
therefor, and whether or not a solicitor may contribute a substantial 
portion of the apparent invention and claim it at the Patent Office as 
his sole production, or one in which he jnintly took part, or surrender 
it entirely to whomsoever may be cooperating with him, are, so far as 
alleged infringers are concerned, mère matters of régulation. Some- 
body is entitled to a patent for the invention, which, if issued in ac- 
cordance with the régulations of the United States, no matter to whom, 
the infringer has no right to infringe. He is not deprived of anything 
that belongs to him by reason of lack of régulations, or by reason of the 
violation of the same, if they existed. We regard it as settled that this 
défense is not open to this infringer on any view of the facts. Rubber 
Companv v. Goodvear. 9 Wall. 788, 797, 19 L. Ed. 5G6 ; Railroad Com- 
panv V. Dubois, 12 Wall. 47, 63, 64 ; Mowry v. Whitney, 14 Wall. 434, 
44i; 20 Iv. Ed. 858. 

This leaves only the question of Claussen's alleged priority. What 
has already appeared in this opinion ought to make it clear without 
further statement on our part that, under the rules of évidence to which 
we hâve referred, Liddell cannot be carried back further than January 
7, 1896. Prior to that he was in what may be described as a prelimin- 
ary condition of one who afterwards becomes an admitted inventor. 
We cannot undertake to phrase it by, any other word than the gênerai 
one "preliminary." We think that Claussen cannot, under the rules oi 
évidence applicable hereto, find a date earlier than January 17, 1896, 
even if he could establish a date so early as that. As we understand the 
record, he was prior to that date substantially in the same preliminary 
condition that Liddell was prior to January 7th, except, however, that 
Liddell had one clear advantage over Claussen from September 33, 
1895, six weeks earlier than Claussen fîrst appears in the art in any 
form. From that- date to January 7th, Liddell was constantly work- 
ing towards the production of a patent, while there is nothing in the 
record to show that prior to January 17th, if so early as that, Claussen 
had any purpose whatever of bringing his conception, in whatever con- 
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dition it was, to a practical resuit. In fact, taking the case by and 
large, what the Circuit Court of Appeals for this circuit observed in 
connection with the quotation from Park's History of Medicine, in De- 
ceco Co. V. Gilchrist Ce, 125 Fed. 293, 296, 60 C. C. A. 207, applies. 
Liddell was working towards a practical resuit, though, perhaps, slow- 
ly and intermittently, while, so far as the record shows, Claussen was 
only thinking and waiting. 

The position of the complainant is that at no time prior to his ex- 
amination of Liddell's patent, which was in May, 1896, did Claussen 
in any way conceive, or in any way represent, any operative combina- 
tion like that in issue hère. We hâve no occasion to establish so late a 
date as that named by the complainant. January 17th is enough for ail 
the purposes of the case. Prior to January 17th Claussen had proceed- 
ed so far as to evolve three drawings. Claussen first testifies with réf- 
érence to what is called Claussen's Exhibit No. 1, which is reproduced 
in the record under the form of Claussen Exhibit No, 2. This bears 
date of November 22, 1895. We will return to it again. He then 
testifies in regard to Claussen Exhibit No. 3, which is described on its 
face as a drawing started November 23, 1895, and finished January 17, 
1896. After finishing his testimony based on supposed recollection re- 
freshed by thèse drawings, and after he had been under examination at 
différent dates from December 8, 1902, to January 5, 1903, the case was 
re-opened for this further examination on the motion of the respond- 
ent, which stated that the sketch known as Claussen Exhibit No. 5, re- 
produced in the record as Claussen Exhibit No. 6, had been overlooked. 

The treatment of thèse various drawings, both in taking the proofs 
and before us, has been confused. This, perhaps, was a necessity of 
the case, arising out of the fact that they were intertwined without 
much regard to priority of dates in such a way that they devoured each 
other. Inasmuch as Claussen Exhibit No. 3 was not finished until Jan- 
uary 17th, it bears, of course, on the question of priority only incident- 
ally. Claussen Exhibit No. 1 was a mère sketch on a sheet of which the 
lower one-third contained two other figures, below which were written 
the words "4,000 stitches per minute. J. B. Merrow & Sons." Claus- 
sen wrote those. J. B. Merrow & Sons were manufacturing "cro- 
chetting m.achines and spécial machinery." Claussen worked from 
time to time on drawings for them, and, as he says, having a little 
leisure, he sketched that mechanical motion on the same sheet. He 
did not remember whether the latter or the sketch No. 1 was made first, 
but he presumed that it was not probable that he started at the bottom 
of the sheet. Nor bas he shown that this sheet was ever exhibited to 
any other person, or that it was more than a tentative, a spéculative 
drawing. In response to three différent questions put him by the re- 
spondent, in connection with Claussen's Exhibit No. 1, in order to bring 
out something spécifie in its favor, he testifies that he did not remember 
what kind of a folding-bed he had in mind, whether it was a recipro- 
cating one or a rotating one, tbat he did not remember what kind of a 
movement he intended for the folding-bed at the time he made that 
sketch, and, finally, as follows: "I don't really remember what kind 
of a bed I should hâve used at the time; for, if 1 had had any idea, I 
should bave indicated it on the sketch." 
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The next sketch in the order of the respondent's proofs wâs Claussen 
Exhibit No. 3. This, as we hâve said, was started on November 23, 
1895, and finished on January 17, 1896. Claussen says of it that ex- 
hibit No. 5, which will come later, bearing date November 6, 1895, was 
only a "free hand sketch," while No. 3 was "a drawing worked up a 
îittle bit more elaborate." The important facts, however, are that 
Claussen testifies that Exhibit No. 3 was made in the latter part of 1895 
and in the early part of 1896, "not as a working drawmg," but to "re- 
cord" his invention of the rotating conveyer, with the oscillating car- 
rier and an oscillating tucker-plate, so, as he says, that "the gênerai 
character of that invention, so far as it had been developed, might be 
preserved." This isastriking admission that even Exhibit No. 3, which 
was completed January 17th, did not indicate that his invention had 
been fully developed. The more important feature of his testimony 
with référence to this exhibit is the foliowing: 

"Q. Who invented that combination of a rotatin<; conveyer and an oscillat- 
ing carrier pivoted to that conveyor, and oscillating toward and from the 
center of rotation of the conveyer? 

"A. I did. 

"Q. How early did you make that Invention? 

"A. Between November 23, 1895, and July 17, 1890." 

Then being asked what paper évidence he had of the dates, he an- 
swered: "Claussen ExhibitNo. 3." Being asked again bythe respond- 
ent, for the purpose of getting a more spécifie date, when he invented 
the combination spoken of, he answered : "Three or four days before, 
or three or four days after, January 1, 1896." In this way the respond- 
ent endeavors to bring the invention of the combination spoken of as 
near as possible to January 7th, which we hâve shown to be the com- 
plainant's date. The only thing that can possibly be said about this, 
however, is, first, that the combin-ation hère spoken of by Claussen is, on 
the respondent's theory, the pith of his invention; and, second, that, 
on the settled rules of évidence we hâve stated, Claussen's testimony 
at this point fails to fix an earlier date than January 17th. 

We are coming now directly to Claussen Exhibit No. 5, reproduced 
in the record as Claussen Exhibit No. 6. We refer again to the fact 
that Claussen first testified, before he saw Exhibit No. 5, that his in- 
vention was between November 23d and January 17th. We now call 
attention to the further fact that he also testified, before he saw Ex- 
hibit No. 5, that the tucker-plate vibrating on trunnions originated 
with him, and originated with him in the sketch of November 28, 1895, 
which was Exhibit No. 1. In other words, he thus positively makes 
November 22d the date of his conception of a vibrating tucker-plate. 
We should, in this connection, observe that he uses the word oscillat- 
ing and the word vibrating as synonymous. In the course of his ex- 
amination subséquent to the above testimony, and after Exhibit No. 5 
v/as brought tb his attention, various questions were put to him by 
the respondent which enabled him to reframe a very considérable por- 
tion of his testimony which we hâve cited. As we hâve said, nobody 
questions Claussen's integrity, and his modified testimony is probably 
nearer the absolute truth than that which he first gave. We are, how- 
ever, able to get at the facts sufficiently for our purposes without re- 
142 F.— 33 
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lying on his évidence. The only other gênerai facts to whicH we need 
refer with regard to Exhibit No. 5 is that the respondent describes it 
as "a pencilled sketch," and, as we hâve seen, Claussen as "a free-hand 
sketch." 

We are now able to take up ail thèse sketches in the logical order. 
First in date, of course, is Claussen Exhibit No. 5, of November 6, 1895. 
The next historically is Exhibit No. 1, drawn in the manner we hâve 
seen in connection with work done for J. B. Merrow & Sons, and, sofar 
as we can discover, begun and completed on November 3S, 1895. The 
third is Exhibit No. 3, commenced on November 33, 1895, and com- 
pleted January 17, 1896. The latter is the only one claimed by the re- 
spondent to approach completeness, or to bave the semblance of a 
working drawing. As, however, we hâve found that Liddell's concep- 
tion was complète earlier — ^that is, on January 7th — this Exhibit No. 3 
necessarily goes out of the case on the issue of mère priority, and is 
useful only for illustration, in that Claussen testifies that the mechan- 
isms shown by it are the same as those shown bv the sketch of Novem- 
ber 6th. 

It is apparent throughout the record, and seems not to be questioned, 
that the pencilled sketch of November 6th made use of a Vee-plate in 
forming the diamond-fold. Inasmuch as there is nothing in the patent 
in suit or in the record to show that Liddell is limited to the Deering 
bag, we hâve no occasion to consider precisely the form of the dia- 
mond-fold made by the Vee-plate. The respondent says that the sig- 
nificance of Claussen Exhibit No. 1, of November 23d, is that it de- 
lineated "the idea of employing in a paper-bag machine, without any 
Vee-plate, a tucker-plate oscillating upon fixed trunnions," and so on. 
Stone, one of the respondent's witnesses, bas made clear the distinction 
between a machine operating with a Vee-plate and one, like Lîddell's, 
operating without a Vee-plate, and thus between Claussen's Exhibit 
No. 5 and the sketch of November 32, 1895, and this distinction we 
think renders it impossible to maintain that in the sketch of November 
6th Claussen had any clear conception, or, indeed, any conception what- 
ever, of what is described in the claims in suit as a "forming-plate," 
noting that the word "forming-plate," both inherently and in connection 
with the spécification of the Liddell patent, means something very much 
more than the tucker-plate described by Claussen in the sketch of No- 
vember 6th. Stone's illustrated diagram, in connection with his testi- 
mony, is exceedingly clear. He does not directly illustrate Claussen 
Exhibit No. 5, of November 6th, but the Claussen Exhibit No, 3, of 
January 17, 1896, the mechanisms of each of which, as we hâve already 
stated, are said by Claussen to be the same, always, of course, with the 
qualification that the November 6th drawing is a free-hand sketch, 
while that of January 17th approaches nearly to a working drawing, if 
not fully so. 

The function of the tucker-plate in the drawing of January 17th is 
described by Claussen in the following language: "The tucker-plate, 
P, swings on its trunnions ; its free edge defining the main transverse 
fold of the bag blank." He gives it no other function than this, and 
his drawings show that it can hâve no other. He further illustrâtes 
the respondent's Claussen patent, and also the respondent's machine. 
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He described their tucker-plate as provided with two opposite disposed 
side nippers," which side nippers, he adds, "are provided with suitable 
mechanism, not shown, to open and close theni at proper times." The 
origin of thèse side nippers he attributes to the Claussen Exhibit No. 1, 
dated November 22, 1895. Hère he shows no Vee-plate. With réf- 
érence to his illustrations of Claussen Exhibit No. 5, he claims for the 
tucker-plate only that its free edge defines the main transverse fold of 
the bag blank, while, for the other mechanisms, he says that, when the 
tucker-plate has continued its révolution nearly 90 degrees, it has folded 
the open end of the bag blank into a diamond form. The différence in 
formation function between the so-called tucker-plate devised Novem- 
ber 6th and the tucker-plate claimed to hâve been exhibited by the 
drawing of November 22d, as thus found by Stone in the respondent's 
machine and the respondent's patent, is so broad that we need not com- 
ment on it, except to say that in the latter the so-called tucker-plate 
does apparently ail the duty . of the complicated combination of the 
tucker-plate, the Vee-plate. and the other détails, of the sketch of No- 
vember 6th, the numerous parts of which can be understood from 
w^hat we hâve said, but are better illustrated by Mr. Stone's drawings 
to which we hâve referred. Hère, certainly, is no such equivalency 
as would deprive the complainant of its simple but ingénions invention, 
ail the more ingénions because simple, shown in his patent and adopted 
in the respondent's mechanism, as against the complicated device of 
November 6th. Ail the détails of the sketch of November 6th, when 
operating together, may hâve produced the same resuit as the Liddell 
simple forming-plate, but neither separately nor together do they rep- 
resent LiddeH's conception. On the other hand, Stone seems to us to 
hâve made clear the essential distinction between the two, which is 
that Liddell had what he truly describes as a forming-plate, while 
Claussen suggested only a tucker-plate. 

Thus we hâve disposed of Claussen Exhibit No. 5 and Claussen Ex- 
hibit No. 3. This leaves only Claussen Exhibit No. 1. This, we think, 
exhibited the same conception of a forming-plate which Liddell had ; 
but, as we hâve already seen, it failed to show a combination thereof 
with the cylindrical movement called for by the claims in issue. More- 
over, the sketch is shown to hâve been fragmentary and in pencil. It 
had no working parts, and nothing more was ever heard of it, except as 
it became merged in the revival of Claussen's gênerai conception which 
took place in 1896, at a date which, as we hâve shown, cannot be fixed 
by the évidence, under the rule which guides us, at any time prior to 
January 17th. What then occurred is justly described in words which 
imply a development. The respondent puts it: 

"What Mr. Claussen dld In 1896 with the mechanism of Clanssen Ex- 
hibit No. 5 was to take the Vee-plate, and also the tucker-plate, from that 
meohanism, and surronnd them with a new environmeut, and develop them 
Into the machine of the Claussen Vee-plate patent, No. 574,020, and to con- 
temporaneously develop the other parts of the mechanism of Claussen Ex- 
hibit No. 5, together with Its tucker-plate, Into the Claussen patent, No 
598,497." 

The latter patent is the one according to which the respondent's ma- 
chine was built. The period of this final development began apparent- 
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ly in February, 1896, and ended with the filing of Claussen's applica- 
tion on July 20, 1896, being, as we hâve shown, nearly six months 
after Liddell's application was filed, and four months after Liddell's 
patent issued, and nearly seven months after January 7th, when Lid- 
dell's conception had been fully put in form in the application drawn 
by Hunter. Claussen says that, after looking the Liddell patent over, 
he concluded that he had a far better machine than Liddell, and he 
proceeded to finish the drawings which he began about the Ist of 
February, so that from November 22, 1895, until February, 1896, 
Claussen Exhibit No. 1 was never heard of so far as this record goes, 
and was never heard of in a definite form until Claussen's application 
was filed on July 29, 1896. 

Not only, therefore, did it fail to show the combination of the claims 
in issue, because Claussen's testimony which we bave already cited 
distinctly strikes out the cylinder, but it remained so long in a frag- 
mentary, pencilled, and quiescent condition that, so far from meeting 
the burden of proof which we hâve shown rests on the respondent on 
this question of priority, the case as a whole tends to lead the court 
to beHevethat Claussen, soon after hesketched bis Exhibit No. l.ceased 
to bave any interest therein. In other words, the mind of the court 
leans towards the proposition that Exhibit No. 1 was a purely tentative 
sketch, which was given no definite form until several months after 
the Liddell appHcation was filed. 

In addition to ail the foregoing, the case bas the very common aspect 
of one wherein two différent inventive minds were working almost 
contemporaneously on the same conception, one of whom put it into 
definite form, so as to apply successfully for a patent thereon, before 
the other succeeded in accomplishing any complète resuit. In this 
way Liddell gained the position which we hâve already referred to, 
as described in Dececo Company v. Gilchrist Company, 125 Fed. 293, 
60 C. C. A. 207. The law applicable under such circumstances bas 
been often laid down, and always with a resuit favorable to the com- 
plainant in this litigation. It bas never been better stated than by 
Judge Sprague in Johnson v. Root, 1 Fish. Pat. Cas. 351, Fed. Cas. 
No. 7,411, 2 Cliff. 637. Although this was a mère charge to a jury, 
it was incorporated by Mr. George T. Curtis into bis authoritative work 
on Patents (4th Ed.), at page 333 and séquence. There the rule was 
stated under circumstances where it worked against the patentée, to 
the efïect that if the patentée had not perfected his invention, and did 
not use due diligence to carry it into effect, and in the meantime some 
one else had invented, and incorporated into a practical, useful machine, 
the same invention, the patentée could not by a subséquent patent ap- 
propriate to himself what was embraced in the former machine, even 
Ihough the patentée had previously filed a caveat. This ruling was 
affirmed on a motion for a new trial in the same case by Mr. Justice 
Clifford in 2 Cliff. 108, Fed. Cas. No. 7, 409. 

The appHcation of this principle in hehalf of a patentée is even more 
marked, as explained in Walker on Patents (4th Ed. 1904), at page 
66, where the learned author gives the reason for allowing, as he says, 
a patented invention to date back to a written description, or to a 
drawing, or a model, as the case may be, while an unpatented invention, 
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which is set up to négative the novelty of a patented invention, is not 
allowed to date back to either of those things. The law as applied to 
the circumstances of this case is laid down very positively in Coffin v. 
Ogden, 18 Wall. 120, 124, 21 L. Ed. 890. That opinion says on this 
topic: "The law requires, not conjecture, but certainty. If the ques- 
tion relates to a machine, the conception must hâve been clothed in 
substantial forms which demonstrate at once its practical efficacy and 
utility." In conclusion on this topic, prior to January 7, 1896, Lid- 
dell's conceptions were, from day to day, at least as fully developed as 
Claussen's ; and, as he first secured his patent, the authorities give him 
priority. 

The impressions which we had at the close of the trial of this case 
are substantially the same as the conclusions herein expressed. Never- 
theless, as we fully understand the difficulties in the way of obtaining, 
in the light of the state of the art as it was nearly a third of a généra- 
tion ago, a true perspective of novel and complicated mechanism which 
was not put into practical use at or near the time of its origin, we hâve 
carefully re-examined the record and briefs. On the whole, the resuit 
is that we are of the opinion that the record discloses nothing to meet 
the presumption of patentable invention with référence to claims 1, 2, 
and 7 of the patent in suit, and that the complainant has sustained the 
burden required on the issue of inf ringement. We are also of the opin- 
ion that the respondent has not sustamed any of its spécial défenses ac- 
cording to the rules of évidence we hâve explained. Therefore on this 
record we must find for the complainant, 

Ordered that there be an interlocutory decree in accordance with 
rule 21 for an injunction and a master on claims 1, 2, and 7, 
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(Circuit Court, D. Maine. December 28, 1905.) 

No. 541. 

1. Same— PEoriTs— Savings by Use of Infbinqing Devioe. 

Wtiere a patent for certain improvenjents in macliines for making paper 
bags was found to be infringed by machines made and used, but not sold, 
by défendant, and It appears that the product of such machines has no 
supeviority which glves it an enhanced price over that of noninfringing 
machines, the only prolits recoverable are the savings in the cost of con- 
struction and maintenance of the machines, or in the cost of the product 
due to the use of the infringing devices. 

[Ed. Note.— For cases in point, see vol. 38, Cent. Dig. Patents, §§ 566- 
576. 

Accounting for profits by inf ringer of patent, see note to Brieliell v. 
Mayor, etc., of City of New Yorlî, 50 O. C. A. 8.] 

2. Same— Rules Governing Accounting. 

The rules applicable on an accounting for damages and profits for in- 
fringement of a patent discussed witli référence to the particular facts 
shown by the record. 

In Equity. Mémorandum and order for direction of the master on an 
accounting for infringement of a patent. 
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PUTNAM, Circuit Judge. The parties hâve been fully and carefuUy 
heard, both on briefs and orally, on questions whether the interlocutory 
decree in this case should contain any spécial directions to the master in 
regard to proceedings on the accounting, and, if yes, what directions. 
That such directions may be given is clearly allowable on principle ; and 
this has been fully recognized in the best equity practice, although, so 
far as this court is advised, none such hâve been given in this circuit in 
ordinary suits for infringement of letters patent for inventions, at least, 
for a very considérable number of years. However, this case présents 
some peculiar phases w^hich render it especially désirable that, in some 
respects at least, an attempt should be made to avoid the loss of the evi- 
dently very great labor and expense of taking an accounting, in some 
vieviTS which any master would quite likely consider applicable in the 
event his adoption thereof should be found not sustainable. 

Of course, we are ail avi^are that a master's report runs the gauntlet 
of twô chances against it, one in this court and one in the Circuit Court 
of Appeals. If one of thèse two chances can be avoided, it may be that, 
in this particular case, very much will hâve been gained. At least, the 
court is induced to attempt to accomplish something by a itw expres- 
sions pf a somewhat gênerai Character. The parties are so far from each 
other that it is, however, aware that an attempt to anticipate minutely 
the various possible contingencies of the accounting might lose more 
than would be gained. Therefore we will not go beyond a few simple 
propositions, which are, for the most part, thoroughly supported by the 
décisions of the Suprême Court. The parties will understand that ail 
our présent expressions are subject to exceptions, modifications, and 
limitations according to the changed conditions of facts to which, per- 
haps, they must be applied by the master. Ail the expressions herein 
are, of course, with référence to the record on which the case was heard 
by us, which record, under the equity rules of the Suprême Court, will 
go to the master. Each and ail of them, therefore, as we hâve said, may 
need to be modified or limited, or even not applied at ail, according to 
further new proofs and proceedings which will be offered, or which may 
occur, in the course of the accounting. 

We are advised that there will be an appeal by the respondent from 
the interlocutory decree. If the statute also clearly provided for a cross- 
appeal by the complainant, of such a nature that any directions to 
the master as to the accounting which it deemed prejudicial, could be 
brought simultaneously before the Court of Appeals for revision, we 
should proceed with confidence, and give this mémorandum the form of 
proper directions to the master, to be included in the decree appointing 
him. In view, however, of the fact that it is doubtful whether such an 
appeal would lie in behalf of the complainant, or even in behalf of the 
respondent, as to any portions of such directions which either might re- 
gard as prejudicial, according to the efifect which may be given to our 
opinion in Marden v. Campbell Co., 67 Fed. 809, 813, 15 C. C. A. 36 
et seq., and in view, therefore, of the doubts pro and con whether the 
exceptions to the master's report would not be jeopardized, either as to 
the manner or time of taking them, in the event we gave him positive di- 
rections, this must be regarded as merely an expression of our views on 
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the record as it stands before us, and especially as not conclusive on the 
master. 

This is not to be accepted, either by implication from anything said 
herein or from anything omitted herefrom, as intending more than is 
expressed, or as excluding the gênerai régulations of equity governing 
proceedings before masters, so that everything not herein stated in terms 
is reserved. Moreover, several matters which hâve been brought to our 
attention by the parties are governed by the equity rules of the Suprême 
Court, and need not be noticed. 

On the record before us there is no évidence that the respondent in- 
fringed by sales, or that the Eastern Paper Bag Company ever had any 
market for machines or paper bags, or that there was ever any license 
fee established in relation to the patented improvements, which the re- 
spondent infringed. Looking at the fact that the Eastern Paper Bag 
Company is the sole complainant in equity, where the party in interest 
must be the party of record, and also at the fact that the bill contains no 
allégations showing that the Union Paper Bag Company bas any interest 
in the patent in suit, the bill contains no allégations which will permit 
the court to take cognizance of any damages which may hâve been suf- 
fered by the last-named corporation. Therefore, on the record before 
the court, so far as damages are concerned, the case cornes within the 
rule stated in Coupe v. Royer, 155 U. S. 565, 583, in the paragraph near 
the bottom of page 583, 15 Sup. Ct. 199, 301, 39 L. Ed. 263, commenc- 
ing: "Upon this state of facts." 

As to both damages and profits, the rule as to the burden of proof and 
apportionment seems to be the same as cited from Garretson v. Clark, 4 
Sup. Ct. 291, 28 L. Ed. 371, in Keystone Company v. Adams, 151 U. S. 
139, 148, 14 Sup. Ct. 295, 38 L. Ed. 103 ; but the rule that savings may 
be taken as profits, stated in Cawood Patent, 94 U. S. 695, 24 L. Ed. 
238, and availed of by the Circuit Court of Appeals for this Circuit in 
Doten v. Boston, 138 Fed. 406, 408, et seq., applies. 

The bags manufactured by both the complainant and the respondent, 
so far as shown by the record before the court, are the same, and neither 
bas any peculiarity by virtue of which any enhanced price is received. 
Therefore it appears that the only profits recoverable are the savings in 
the cost of construction of the machines made and used by the respond- 
ent, or in the cost of the manufacture of the paper bags made by it on 
those machines, arising from the unlawful use of the improvements cov- 
ered by claims 1, 2, and 7 of the patent in suit, including, of course, in 
the cost of manufacture the cost of maintenance and renewals of the 
machines. The record makes no disclosure on the point whether or not 
any saving in the cost of the construction or opération of the machines 
can be credited to those improvements ; but, in view of the fact that 
there is no suggestion that the product commands a better price than the 
product of other machines producing paper bags of the same class, and, 
in view of the further fact that the subject-matter of claims 1, 2, and 7 
hâve been found by the court to be useful in some directions, the pre- 
sumption is that there must be economy in the construction of the ma- 
chines, so far as they infringe, or in their use. Farther than this the 
présent record does not proceed. Apparently, however, the difficulty 
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does not lie in thèse propositions, but in the question with what is thp 
patented device to be compared on tlie question of profits, in whatever 
form that question may frame itself before the master. 

Where there are anticipatory inventions which are in the nature of 
improvements, running in parallel lines, covered by patents which are 
not in suit, whether those patents belong to the complainant or to a 
stranger, the somewhat difficult questions stated in McCreary'v. Penn- 
sylvania Canal Company, 141 U. S. 459, 12 Sup. Ct. 40, 35 L. Ed. 817, 
may arise ; and the same may occur where subséquent improvements are 
devised, which render the patented device infringed, of less practical 
value, or, indeed, of no value. In the présent case, however, there are 
no such difficulties. Our opinion passed down October 9, 1905 (142 
Fed. 479), states in effect that the inventions in suit relate to what is 
known in the arts as self-opening square bags, or Deering bags, and that 
the claims in issue deal only with making the "diamond fold ;" so that 
the product, as we bave said, is not pecuhar. It then refers to an exist- 
ing problem with référence to combining successfully a rotary move- 
ment in paper bag machines, in Heu of a reciprocating movement, and it 
shows that the complainant's machine was the first practical machine 
that solved that problem, although it points out that the field remained 
open for the same problem to be solved by other methods than those of 
Liddell, the inventor, if other methods should subsequently be discov- 
ered. So far, however, as the record before the court is concerned, the 
complainant's patent is, and has been, the only operative rotary ma- 
chine ; so that, on the question of profits in the way of savings, if there 
are any, either in the original cost of the machine or in the cost of pro- 
ducing paper bags by it, so far as either arise from infringement of 
claims 1, 2, and 7, the standard of comparison is with the most econom- 
ical of reciprocating machines. Of course, ordinarily, improvements be- 
come of less value as the art progresses and other improvements come 
into use, and, of course, it is possible that, under some peculiar circum- 
stances, the current may run the other way. There is, however, no 
occasion to suggest anything in regard to this, because there is nothing 
in the record before the court which called for it. 

It is ordered that certified copies of this mémorandum, as well as of 
our opinion passed down on October 9, 1905, be in due course furnished 
the master. 



PELTON WATER-WHEEL CO. v. ABNHR DOBLE CO. 

(Circuit Court, N. D. Callfornia. November 20, 1905.) 

No. 13,216. 

Patents— Infeingemknt—Watee-Wheel Buckets. 

Tbe Dodd patent, No. 454,638, for a water-wheel bucket, la for an Im- 
provemeut on the buckets of the prior art, and not of broad scope. It 
Is not infringed by the bucket of the Doble patent. No. 633,184, which is 
also an improved form of bucket, but lacks essential éléments of the Dodd 
Invention. 

In Equity. On final hearing. 
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N. A. Acker and Wm. F. Booth, for complainant. 
J. H. Mi' 1er and Frohman & Jacobs, for défendant 

MORROW, Circuit Judge. This is a suit in equity for the infringe- 
ment of United States letters patent No. 454,638, granted June 23, 
1891, for an improved water-wheel bucket, to Willis G. Dodd, as- 
signer to the complainant. A full copy of the letters patent claimed to 
be infringed, is as foUows: 

"My invention has relation to certain new and usefui improvements In 
water-wheels, and more particularly to tbat class Itnown as 'hurdy-gurdy' 
wheels, which dérive tlieir power from a stream or column of water delivered 
against buckets secured to tbe peripbery thereof, as will be hereinafter more 
fully set forth in the dravvings, deseribed and pointed out in tbe specifioation. 

"i'rom practieal experiments it has been demons^trated tbat by tbe use of 
tbe présent wlieels a large per cent, of tbe water-pressure adapted to operate 
tbe same is lost by being expended for tbe purpose of forcing or driving the 
utilized water from the buckets. The retarding of tbe utilized water in its 
efforts to escape from the buckets is due to tbe peculiar construction of the 
buckets, which precludes tbe outflow of tbe same in its natural flow. 

"The object of the présent invention is to allow for a nT^re complète utillza- 
tion of the direct force of the water, so as to obtain a greater or higher per- 
centage of power for the rotation of the wheel than has heretofore been ac- 
complished. 

"My invention eonsists in constructing the buckets on lines or curves corre- 
sponding to the natural flow of tbe water (created by reason of the centrif- 
ugal force of the wheel and reaction of the water), so as to allow for a per- 
fect, free, and unobstrueted flow or discharge of tbe water from the buckets, 
thereby obviating liability of retarding the rotation of the wheel by having 
a partial force of the stream diverted for otber purposes than that of im- 
pacting against the walls of the buckets, so as to impel rotation of the wheel. 

"Referring to the drawings forming a part of this application, wherein 
similar letters of référence dénote eorresponding parts throughout the entire 
spécification and several views. Figure 1 is a perspective view of the wheel 
provided with my improved buckets ; Fig. 2, a top plan view, showiug one of 
the buckets ; and, Fig. 3, a bottom plan of the bucket. 

"Tbe letter A indicates tbe water-wheel proper, which has secured to the 
peripbery thereof water-receiving buckets, B. If so desired, the water or re- 
ceiving buckets may be formed intégral with the wheel. By préférence, how- 
ever, I form each bucket sépara te, and boit or otberwise secure the same to 
the peripbery of the wheel. Each bucket has its bottom formed into two 
curves, C, C, which meet in the central apex, D. Tbe sides, E, E, are formed 
upon an incline and slightly diverge from the inclined rear wall, E', to the 
front of the bucket, so as to increase the width at the front thereof. The 
front wall, E^, of the bucket I form in the shape of a sigmoid, which forms 
the discharge for each of the curved bottom sections at c, c', as clearly shown 
in the drawings, thus allowiug the utilized water to be discharged in its nat- 
ural curves, and at an angle from the plane of rotation in a free and unob- 
strueted flow. 

"Heretofore the buckets bave been constructed upon such curves as to allow 
of the utilized water being discharged at tbe sides of the wheel, which, baving 
reactionary force, while being discharged from the buckets, tends to retard 
rotation thereof, and furthermore nécessitâtes the appropriation of partial 
force of the stream in order to overcome and compel the discharge of tbe 
utilized water from witbin the buckets. My bucket, hovvever, I construct 
upon such curves as to allow for the discbarge of the water in its nat- 
ural curves, utillzing therefor the centrifugal force, instead of the force of 
the impaet-stream. By thus constructing tbe buckets upon natural curves, 
I obviate any reaction of the water upon Itself, and consequently allow tbe 
wheel to utilize the greatest possible amount of the reactionary force of the 
water. The buckets are so placed upon the peripbery of the wheeJ that the 
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discharged water of one In no manner acts to Impede the rotation of the 
wheel by contact with the following bucket or any other portion of the wheel. 

"Having thus described my invention, what I claim as new, and désire to 
secure protection in by letters patent of the United States, is : 

"(1) A buciiet or float for impact water -wheels, having the curved bottoms 
meeting at an apex united with a sigmoidal front wall, thereby forming con- 
tinuons discharge sides for the utilized water, as and for the purpose set forth. 

"(2) A water-wheel bucliet having the curved bottom meeting at a central 
apex and provided with the sigmoidal front wall gradually increasing the dis- 
charge sides from top to bottom and having its discharges below the Une of 
impact, as and for the purpose set forth." 

An infringement of both daims is charged in tlie bill of complaint. 

The defendant's device is described in United States letters patent 
No. 633,184, granted on September 19, 1899, to William A. Doble. In 
his application for a patent Doble described his bucket as foUows: 

"My improvements consist in forming such buckets with modified or elllp- 
tieal Instead of circular curves, so as to reverse the direction of the impinglng 
stream on the Unes of a true hydraulic curve, and thus secure the greatest 
value of the energy of the impinging stream in its impact on the bucket and of 
the reactive effect of the reversed stream. This Is secured by causing the 
flow of the water in the buckets to be accomplished with the least possible 
disturbanee of the stream and avoidance of eddy-currents or irregnlar flow, 
as is the resuit when buckets for this class of wheels are not designed as here- 
in shown. By securing this flow free from eddy-currents in the buckets the 
efflciency of the wheel is materially increased, none of the energy in the stream 
being wasted or diverted by suc'h losses. This bas been demonstrated most 
successfully in the buckets construoted aceording to my methods, the in- 
creased efflciency gained having been very mater ially above the best results 
secured with buckets of other form and as hitherto eonstmcted. In addition 
to this the regular flow free from eddy-currents in the buckets has lessened 
eroding or wearing effect, securing a mueh greater endurance of the buckets, 
reducing the cost of maintenance accordingly. This latter Is of great Im- 
portance where wheels are working under high pressures or when the water 
contalns particles of grit or sand." 

After stating that the constructive features of the bucket are an 
improvement on a previous invention, he explains the features of his 
improvement by référence to the drawings, from which it appears 
that the surface cavities of the buckets hâve curves of an ellipsoïdal 
form, which guide and direct the flow of the water impinging on the 
buckets, producing a gradually increasing deflection until the direction 
of flow is reversed. And referring to the dividing wedge in the 
bucket standing in the plane of the révolution of the wheel, for the 
purpose of dividing the impinging stream into two equal parts, he 
says that this dividing-wedge is so eut avi'ay at the bottom by a 
clearance-passage that it enters the jet or stream in a manner to 
avoid disturbanee or distortion of the water which has not pre- 
viously corne in contact with any part of the bucket. "In this man- 
ner," he says, "there is no division or disturbanee of the stream ex- 
cept in the plane of the wheel's rotation, and it is to avoid this that 
the ends of the buckets are eut away at the bottom, omitting the 
usual end wall or other obstruction that enters and cleaves the stream 
transversely to the dividing-wedge and directs it in varions and 
devions ways before it is divided by this wedge." His claims cover 
the various éléments of a bucket thus constructed. 
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It appears that prior to the Dodd patent the Pelton bucket represented 
the highest state of the art relating to buckets for impulse water- 
wheels. It was in gênerai form box-shaped, with a central wedge 
or splitter in the Une of the révolution of the wheel. The effect of 
this wedge or splitter was to divide the water of the stream im- 
pacting on the apex thereof, and to cause the same to flow smoothly 
down the inclined faces of the wedge or splitter, and to spread out 
in fan shape, passing over the sides of the bucket. This wedge or 
splitter appears to hâve been considérable of an addition to the 
previous art, and is présent in ail later devices. But the Pelton bucket 
had some defects: First, it had a square boxlike shape which pre- 
vented a smooth and natural flow of the water through the bucket; 
second, the water was discharged over the sides of the bucket, and 
not downward in its natural course. To thèse defects the défendant 
has added a third, namely, the transverse entering lip of the lower or 
outer end of the bucket. The Dodd device was designed to remedy 
thèse defects, and for that purpose he claimed to hâve constructed 
his bucket "upon such curves as to allow for the discharge of the 
water in its natural curves, utilizing therefor the centrifugal force 
instead of the force of the impact stream." In this construction the 
sides are formed upon an incline, and slightly diverged from the in- 
clined rear wall to the front of the bucket, so as to increase the width 
at the front. This front wall he formed in the shape of a sigmoid, 
which forms the discharge for each of the curved bottom sections, as 
shown in the drawings, "thus allowing," he says, "the utilized water 
to be discharged in its natural curves and at an angle from the plane 
of rotation in a free and unobstructed flow." 

The meaning of this description of the function of the device ap- 
pears to be that the bucket is constructed upon such lines that the 
water projected against the bucket is discharged downward in the di- 
rection of its natural flow, instead of over the sides, and that the lower 
part of the bucket is extended in sigmoidal shape with curved lines, 
instead of with boxlike angles, allowing a free and unobstructed flow or 
discharge of the water from the buckets. His first claim is for a 
bucket having the curved bottom sections meeting at an apex united 
with a sigmoidal front wall. His second claim is for a bucket having 
the curved bottom meeting at a central apex, and provided with the 
sigmoidal front wall, gradually increasing the discharge sides frowi 
top to bottom, and having its discharges beloiv the Une of impact. The 
éléments claimed to be new are: First, the curved bottoms uniting 
with a sigmoidal front wall; second, the sigmoidal front wall gradu- 
ally increasing the discharge sides from top to bottom; and, third, the 
discharge surfaces formed by the sigmoidal front wall shall be such 
as to permit of discharging over such surfaces below the Hne of im- 
pact. For the purpose of this case thèse éléments and claims are ail 
concisely stated in the proposition contended for by complainant — 
that Dodd added to a water-wheel bucket of the divided wedge type 
a front wall with rounded corners prolonged beyond the wedge point. 
With a bucket of this shape before us do we find in the Doble bucket 
a construction that infringes the Dodd patent? 
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The court has been furnished with a very interesting history of tlie 
water-wheel bucket, and the théories that hâve been entertained from 
time to time concerning the shape of the idéal bucket that would re- 
ceive and transmit to the wheel the force of the stream of water with 
the least possible loss. Prom this history and from thèse théories, it 
appears that the présent buckets hâve gone through a process of évo- 
lution in which the development has been graduai, and the différences 
in form hâve at times been of such a slight character that the inex- 
perienced would fail to understand their practical importance. Hence 
we find in this case that the complainant's bucket made but a slight 
change in the form of its predecessors, but it is claimed that the change 
in results was highly important and bénéficiai. And so with respect 
to the defendant's bucket. It is claimed that the cutting away of a 
small section of the front wall and a change in the form of the interior 
cavities of the bucket hâve resulted in the production of a greatly im- 
proved device which absorbs the force of the stream upon a différent 
principle from that in opération in the complainant's bucket, and with 
very satisfactory results. It follows that, while thèse improvements 
are narrow, they must ail be considered in the same light and receive 
the same considération. Neither of the buckets involved in this action 
was a pioneer in the art to which they relate. They are both claimed 
to be improvements, although there is some controversy as to whether 
defendant's bucket is in fact an improvement upon complainant's de- 
vice. But we need not pursue that question. We must détermine this 
question of infringement upon grounds that admit of clearer définition. 
We will return now to the complainant's bucket and the claim that 
the inventor added to a water-wheel bucket of the divided wedge type 
a front wall with rounded corners prolonged beyond the wedge point, 
and let us see how far we can give effect to this claim. The rounded 
corners prolonged beyond the wedge point hâve référence to that part 
of the second claim of the patent which describes the bucket or its 
curved bottom as having its discharges bclow the Une of impact. 
This is the form of the bucket which carries out the inventor's theory 
of a downward discharge of the water in a natural curve, but in 
practice the form of the interior cavity of the bucket does not carry 
out this theory, for the reason that the bucket in its révolution with 
the wheel is constantly presenting a différent part of its cavity to 
the stream. The resuit is that each of thèse buckets discharges to 
some extent on ail three sides. When the bucket first enters the jet 
or stream, the water is necessarily driven upwards, and is discharged 
over the upper side or corner and above the line of impact. When the 
bucket is revolving in the stream, and receives the water in a direct 
line, some of the water at least must be driven over the sides, and the 
discharge is parallel with the line of impact. As the bucket leaves the 
stream, it receives the water in a downward direction, and the dis- 
charge is over the lower side and below the line of impact. This is 
the practical opération of ail buckets attached to a revolving wheel. 
The most that can be claimed is that the interior cavity of a bucket 
may be so changed that a little more water may be directed down- 
wards than upwards or over the sides, and in this respect differ from 
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the opération of some other bucket. It would be impossible, in the 
présent state of the art, to construct a bucket that would direct ail the 
water of the stream downwards. But, whatever the improvement may 
be in the complainant's bucket in this particular, it does not appear to 
hâve been appropriated by the defendant's bucket, with its modified 
curves of an ellipsoïdal form, as shown by the exhibits introduced in 
évidence. The discharges of the defendant's buckets are over the 
upper end, over the sides, and downward, as the revolving bucket 
changes its position with respect to the stream, and there does not 
appear to hâve been any effort to so form the interior cavity of the 
bucket that the greater part of the discharge would be downward. 
There is no such function performed by defendant's device. The pur- 
pose of this bucket, with respect to the élément under considération, 
was to présent such curves to the stream that the water would flow 
smoothly and without shock throughout its whole interior cavity. 

The next feature of complainant's bucket is the sigmoidal front 
wall. It is claimed that the defendant's bucket contains this wall, or at 
least a section of it, answering the same purpose; but it is plain that 
it is not to be found there in any form shown in the complainant's 
patent, and whatever function it performs there is nothing in defend- 
ant's bucket that performs that function. There is in the defendant's 
device a section of a wall at the lower end of the bucket precisely the 
same as there is at other sides, but below the wedge or splitter it is 
eut away to admit the stream into the cavity of the bucket over the 
central wedge without the shock and disturbance caused by the entering 
lip. This is claimed as one of defendant's improvements in the art 
of constructing an effective water-bucket ; but whether it is so or not 
is immaterial. The question is whether the défendant has appro- 
priated the complainant's invention of a sigmoidal wall. As before 
stated, we are not at liberty to give this feature of complainant's de- 
vice a broad construction. It has a well-defined form, and performs 
a specified function. The defendant's bucket has a distinctly différent 
form and performs another and a différent function. 

It follows that in my opinion no infringement of complainant's 
patent has been shown, and the bill must be dismissed. 



SILVER & CO. V. J. P. EUSTIS MFG. CO. et al. 

(Circuit Court, D. Massactiusetts. January 5, 1906.) 

Patents— Validitt and Infringement — Bath-Seats. 

The Silver patent, No. 786.0€i2, for a bath-seat, consisting of a wooden 
board, which is réversible, and baving holes extending into tbe ends In 
■which the arms of bent wire hangers ai-e inserted and held solely by 
frictional contact, being removable and adjustable to adapt the seat to 
bath-tubs of différent widths, while for a simple device, discloses inven- 
tion, and was not anticipated nor invalidated by prior public use. Also 
held infringed by one structure made by défendants, but not by another. 

In Equity. 

See 130 Fed. 348. 

Stephen J. Cox and Wm. Reed Bigelow, for complainant. 
George S. Wheelock and Donald Campbell, for défendants. 
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HALE, District Judge. This suit in equity is brought for the în- 
fringement of patent No. 736,033, to William H. Silver, dated August 
11, 1903, for improvements in bath-seats. Both claims of the patent are 
alleged to be infringed. Those daims are as follows: 

"(1) An improved bath-seat comprising a pair of supports, of round wire, 
having bends whereby each is provided wlth a top portion adapted to rest on 
the rim of a bath-tub, a pair of straight anns parallel with eacli otber and 
substantially parallel wlth sald top portion, and portions Connecting said top 
portion and straight arms, ail in one part, and a seat-board of wood having 
cylindrlcal holes, parallel with each other and wlth the top and bottom of 
the board, and extending into its ends, which holes rpcelve said straight arms 
and frietionally coact therewith on ail sides, whereby the seat-board is 
adapted to be turned over when one side is marred or imperfect, and the sup- 
ports are adapted to be adjusted for tubs of différent widths and are held 
against displacement by friction. 

"(2) An improved bath-seat consisting of a pair of supports, of round 
wire, having bends whereby each is provided wlth a top portion adapted to 
rest on the rim of a bath-tub, a pair of straight arms parallel with each other 
and substantially parallel wlth said top portion, and portions Connecting said 
top portions and straight arms, ail in one part, elastic tubing covering said 
top portions and the adjoinlng ends of said Connecting portions, and a seat- 
board of wood havliig cylindrical holes, parallel with each other and with the 
top and bottom of the board, and extending into its ends, which holes re- 
ceive said straight arms and frietionally coact therewith on ail sides, sub- 
stantially as hereinbefore specified, for the purposes set forth." 

In order to find the inventive thought of the patentée, it is usefui 
to examine carefuUj^ the spécification, as well as the claims. The 
spécification, at the outset, says: 

"This Invention relates to déviées for use In ordinary domestic bath-tnbs 
to facilitate their use as foot-baths and the like; and it consists in a rigid 
seat having supporting devices of novel construction whereby it Is readlly 
adapted to tubs of any vridth and is securely held lu place without fastenings, 
and the seat-board is adapted to be turued over for use on its other side when 
one side is marrod or imperfect." 

The détails of construction are further described with minuteness. 
In quoting this description, I do not give the letters and figures, as 
it would only tend to confuse. In other respects, I quote the exact 
words of the description of détails: 

"The improved seat is composed of a pair of supports and a rigid seat- 
board. The latter is made in one part of suitable wood, except that its 
rounded ends are or may be provided with metallic wear plates or strips, 
preferably of brass, which may be held in place by wood screws or in any ap- 
proved manner. Extending longltudinally into the ends of the seat-board 
through the strips are cylindrical holes in two pairs, parallel with each other 
and with the top and bottom of the seat-board, and the supports terminate In 
straight arms, parallel with each other and snugly fltted to sald holes so 
as to be movable lengthwise within them to adjust the seat to the width 
of the tub. The supports are held in position by the frictional contact of the 
wood with the straight arms on ail sides. The remainder of each of the sup- 
ports consist of a top portion substantially U-shaped, and substantially par- 
allel with its pair of arm portions, substantially yertlcal portions, Connecting 
the sides of the top portion with the arm portions, and elastic tubing cover- 
ing the top portion and the adjoinlng ends of the Connecting portions. * * • 
The coveriugs of the pair of supports serve not only to prevent the defacement 
of the rims of bath-tubs by scratchlng, but also to resist the movement of 
the supports toward each other when the seat is in use. • * * ïhe sup- 
ports may be readlly separated from the seat-board at will, as to facilitate 
boxing seats for shipment or putting the seat out of sight, and reassembling 



SILTEE 4 CO. V. J. P. EU8TIS MrG. CO. 627 

the parts Is facilitated, as the supports are interchangeable. Either slde of 
the seat-board may be Its top, and there are no serews or other fastenings 
to be manipulated. « * * The seat-board may, if preferred, be sbaped or 
covered, the metallic strips, which sen'e to lieep the holes from spreading in 
soft wood, may be omitted when the wood is sufficiently hard, and other like 
modifications will suggest themselves to those sliilled in the art." 

The thought in the mind of the inventor was evidently: 

First. To produce a bath-tub seat adaptable to différent widths 
of tubs, in which the hangers are connected to the seat-board without 
intervening fastenings of any kind. 

Second. To provide a seat-board of wood, having cyUndrical holes 
extending into its ends, in which the arms of the hangers are con- 
nected with the board by frictional contact, and in such manner that 
the hangers and board may be adjusted with relation to each other, 
or separated without the manipulation of any other parts. 

Third. To provide a seat in which the seat-board is réversible, se 
that one side may be used after the other is worn or disfigured. 

The pith of the invention is to provide a simple seat readily adapt- 
able to différent widths of tubs, without serews or other metallic de- 
vices, the width of the seat being regulated by the arms entering the 
end of the wooden seat, by holes in the board, the arms arranged 
to snugly fît into the holes, so that they may be adjusted to any width 
without serews or other métal liable to rust. The holes are kept from 
spreading, if the wood is soft, by means of metallic strips at the 
end of the board. 

The testimony tends to show that the device, though simple, be- 
came attractive to the public, filled a want in the market, met with 
large sales, and became actually useful and successful. 

1. The défense of anticipation is set up and urged with great 
earnestness and ability by the learned counsel for the défendants. 
The patent received a thorough sifting in the Patent Office on inter- 
férence proceedings, in which the défendant Eustis in his application 
for a patent alleged that he was the inventor of substantially the in- 
vention brought before the court in this suit; and he appears to hâve 
had full knowledge of ail the patents which are now urged as antici- 
pations. 

The Fraser patent. No. 544,615, présents a serious question of an- 
ticipation, and one which the court has found it necessary to study 
with care. This patent was for a slat for bedsteads. It is insisted by 
the défense that, when very slightly modified by any ordinary work- 
man, the bed slat could be used bodily as a bath-seat, and involves 
the esse;ntial inventive thought of the Silver patent. It is urged, too, 
that it would not be invention to make the seat of the Silver patent 
after having seen the Fraser invention, especially having in view the 
Brown patent. No. 657,640. The Brown patent was for a bath-tub 
seat; but this seat did not show any sleeves to receive the hanger 
arms, nor any frictional coaction between the sleeves and the arms. 
It had the exposed métal parts which it was one main object of the 
Silver patent to avoid. The examination of the file wrapper shows 
that the Patent OfHce had this question before it, and that it was of 
the opinion that it would not be invention to apply the original de- 
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vice shown in the Fraser patent to the use shown in the Brown 
patent. But amendments were filed whicli it is not necessary hère 
to discuss; and the patent was allowed after giving full weight to 
the Fraser and Brown patents. After careful examination of the 
question of anticipation raised by this patent, I am of the opinion 
that the Fraser bed slat does not présent the inventive thought of the 
Silver invention. The two arts are perhaps not so remote as to pre- 
vent a transfer from one to the other without invention, but the pith 
of the patent in suit is not found in the Fraser invention, among other 
reasons, from the fact that it has no réversible seat-board. It has 
no round wire hangers with C3'lindrical holes to receive tliem. The 
length of the seat-board is not changed by friction al coaction of arms 
and sleeves; but the ends of the slat are hooked over the side rails 
to prevent the séparation of the parts. The inventive idea of the 
patent in suit is a very simple one ; but, in my opinion, it is not found 
in the Fraser patent. 

Of the other patents brought before us in the prior art, it is 
sufficient to say that none of them show a combination of the three 
éléments of the patent in suit to which I hâve called attention earlier 
in this opinion. 

2. The défense is made that Silver abandoned the invention to the 
public by failing to apply for a patent within two years after public 
use. And it is well urged that a single instance of a prior public use 
is sufficient to invalidate a patent. But upon the évidence shown in 
the record the court must find that the use proved in this case was 
not a public use, but an expérimental use. I prefer to décide the case 
not upon the narrow issue raised that the pleadings and notice are 
inadéquate to bring the attention of the court to the subject. Upon 
this matter I do not need to express an opinion. Upon a careful 
examination of the testimony, I am of the opinion that Silver, after 
making his invention, proceeded to test it by experiment in a manner 
suitable and proper in order to demonstrate its practicability. This 
he had a perfect right to do. In doing this, he did nothing, in my 
opinion, to indicate an intention to surrender his invention to the 
public. He showed, on the other hand, a purpose to retain control 
of his invention, and to perfect it. The testimony tends to show that 
his expérimental use was in good faith, for the purpose of testing 
the qualities of the invention. It is not the purpose of the courts to 
prevent an inventor from developing his inventive idea by suit- 
able experiments, in the meantime retaining control of his in- 
vention for the purpose of making that invention in the end more 
useful to the public and of more benefit to himself. It is not necessary 
to discuss the testimony in détail upon this point. 

3. It is further urged by the défense that, if there had ever been 
infringement, such infringement was discontinued ; that, while one 
of the défendants had used at one time seats like the "alleged in- 
fringing seat and two hangers," the use of such seats was abandoned ; 
and, after that, the use was of another device upon which the court will 
comment later in this opinion. On this défense of discontinuance of 
ini ringément, the burden is upon the défendants, and I do not find. 
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that there is sufficient testimony to meet this burden. It is not neces- 
sary to discuss in détail the évidence upon this point, but simply 
to announce my conclusion upon the subject. 

4. On the question of infringement, two alleged infringing de- 
vices are brought before the court. The first device is presented by 
a seat marked : "Alleged Infringing Seat and Two Hangers." This 
device présents a wooden réversible seat-board adaptable to différent 
widths of bath-tubs, in which the hangers are connected to the seat- 
board without intervening fastenings of any kind. It shows a seat- 
board having cylindrical holes extending into its ends ; but it is 
urged by the défendants that it does not hâve the élément of close 
fit or frictional coaction, but that the size of the holes or sleeves which 
receive the hanger arms in the défendants' seat are about one-eighth 
of an inch larger than the arms, and permit a very slight movement 
of the arms therein. Hence the défendants say that the scope of the 
claims should be narrowed so that they will not cover anything but 
an absolutely tight fit between the arms and the sleeves, and that 
this device of the défendants does not présent this absolutely tight 
fit, and so it is not an infringement. The court cannot sustain this 
contention. The language of the spécification is that the arms should 
be "snugly fitted to said holes so as to be niovable lengthwise within 
them to adjust the seat to the width of the tub." The claim provides 
that the "holes receive said straight arms and frictionally coact there- 
with on ail sides. Now, it is true that in the défendants' device 
the fit is not so snug, but it is snug enough to cause the arms to be 
movable lengthwise within the holes in order to make an adjustment 
of the seat to the required width. The coaction is not made with so 
much friction, but it is made with friction enough to effect the resuit 
without screws or métal constructions, which the Silver patent seeks 
to avoid. The slight modifications which the défendants hâve made in 
this structure appear to bave been nothmg more than the patentée evi- 
dently had in mind when he said "other like modifications will suggest 
themselves to those skilled in the art." A careful examination of the two 
devices convinces me that, although the défendants' device does not 
présent so close a fit of the parts as the device of the patent in suit, 
it is still true that the arms bave a sufficiently snug fit to corne within 
the meaning of the spécification, and that the holes and the arms 
frictionally coact sufficiently to come within the clear intention of 
the claims of the patent. 

The second feature of construction which the défendants rely upon 
to escape infringement is the nonparallelism of the hanger arms when 
removed from the seat-board. It is true that they are not minutely 
and precisely parallel ; but there is not divergence enough from 
parallelism to avoid the meaning and intention of the spécification 
and claims in the patent in suit. The complainant properly urges 
that the nonparallelism of the arms and the enlargement of the holes 
in the défendants' device are diflierences such as might uninten- 
tionally occur in the manufacture of seats intended to be an exact 
embodiment of the patented structure. The court must hold that the 
142 P.— 34 
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défendants' seat marked, "Alleged Infringing Seat and Two Hang- 
ers" is clearly an infringement of the patent in suit. 

5. Another question is, however, brought before the court by the 
"New Alleged Infringing Seat." This device of the défendants is 
manufactured under défendants' patent, No. 764,333, which was not 
applied for until after this suit was brought. In this device the sheaths 
or tubes receiving the hanger arms are not in the seat-board. There 
are no holes in the seat-board. From the analysis which tlie court 
gave the spécification and claims in the beginning of this opinion, I 
must corne to the conclusion that an essential in the inventive thought 
of the patentée in the patent in suit was that the seat-board should 
be of wood; that it should be simple, relieved of metallic construc- 
tion. The inventor says in his spécification that the metallic strips 
which serve to keep the holes from spreading in soft wood may be 
omitted when the wood is sufiiciently hard. He further says that 
either side of the seat-board may be its top. His claim calls for a 
seat-board of wood, having cylindrical holes parallel with each other 
and with the top and bottom of the board, and extending into its ends. 
I cannot escape the conclusion that an essential élément in the inven- 
tion was that the hanger arms should enter the ends of the wooden 
seat; those ends being protected by metallic strips when the softness 
of the wood required such protection. It was clearly the intention 
of the. inventor to avoid metallic construction so far as possible, in 
order to avoid rust and dirt. I fail to find infringement of the patent 
in suit in a construction which places metallic sheaths underneath 
the wooden seat-board, and does not allow the entering of the hangers 
into the ends of the seat-board itself. In my opinion the "New Al- 
leged Infringing Device" does not infringe. 

6. The court, then, cornes to the conclusion that there is nothing 
in the record to meet the presumption of the patentability which is 
raised by the patent; that anticipation is not shown in the prior art; 
that the complainant has sustained the burden required on the issue 
of infringement in référence to the défendants' device which has 
been marked, "Alleged Infringing Seat and Two Hangers"; and 
that this seat of the défendants is clearly an infringement of the 
patent in suit. But with référence to the new alleged infringing seat, 
in which the sheath-holes are in métal sleeves upon the lower side 
of the seat-board, the court is of the opinion that there has been no 
infringement. 

Therefore, upon this record, and in référence to the first alleged 
infringing device, I must find for the complainant. 

There may be a decree, consistent with this opinion, for the com- 
plainant, for an injuction and an accounting. 

Decree for complainant for injunction and accounting. 
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EUBBER TIRE WHEEL CO. v. MILWAUKEB RUBBER WORKS 00. 
(Circuit Court, E. D. Wisconsin. January 23, 1906.) 

1. Patents — Licenses — Riqht to Attach Conditions. 

It is within tlie riglits of the owner of a patent to grant licenses con- 
aitioned that tbe licensees shall sell the patented article only at priées 
fixed by tlie agreement and also restricting the production of a licensee, 
and such agreements, if made in good faith and for the purpose of pro- 
tecting the patent monopoly, are not illégal as in restraint of trade and 
commerce, and such good faith is not impeached by the fact that the pat- 
ent has been held invalid by the fédéral courts in some circuits, where 
It has been sustained in others. 

[Ed. Note. — Power of patentée to control his Invention, see note to 
Heaton-Peninsular Button Fastener Co. v. Eurêka Specialty Co., 25 C. C. 
A. 280.] 

2. Patents — Licenses — Validity of Provisions— Restbaint of Teade. 

Complainant, ovi-ner of a patent for a rubber tire which had been ad- 
jadged invalid by the Circuit Court of Appeals for the Sixth Circuit, en- 
tered into liceuse contracta with ail of the large manufacturers of tires in 
the United States, ail of whom were engaged in Interstate commerce. 
Such contracts were uniform, and each made a part thereof collatéral 
contracts made at the same time, one of which was between complainant 
on one part and ail of the licensees on the other. As a whole the con- 
tracts provided for the payment of a royalty equal to 4 per cent, of the 
net selling price of the tires made thereunder, flxed the priées at which 
the tires should be sold at a substantial advance over the then market 
price, and also limited the production of each licensee to a certain per cent, 
of the production of ail, providing that if the licensee made less than his 
"quota" he should be paid a rebate of 20 per cent, on the value of the 
shortage, and if he made more he should pay a royalty of 20 per cent. 
on the excess. The contracts also provided for a board to supervise the 
opérations of the licensees to which one-!.alf the royalties should be paid 
and which should hâve power, with tne consent of a majority of the 
licensees, to purchase tires from any of them and resell at such prices 
as it deemed for the interest of ail. Held, that such contracts went be- 
yond the rights of complainant under its patent monopoly in raising and 
maintalning prices in the states coœposing the Sixth fédéral circuit, In 
which the monopoly had no practical existence, and in creating a fund 
to be used to crush compétition by outside manufacturers, as well in the 
Sixth circuit as elsevshere, and were illégal and void as creating a com- 
bination in restraint of Interstate trade and commerce, in violation of the 
anti-trust act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St 1901, 
p. 3200.]) 

Winkler, Flanders, Smith, Bottum & Fawsett and Augustine L,. 
Humes, for plaintiff. 
John F. Burke and Charles Quarles, for défendant. 

SANBORN, District Judge. Action at law to recover royalties 
under the Grant patent, No. 554,675, dated February 18, 1896, for 
rubber-tired vvheels. The royalties claimed amount to $4,100.42; but, 
deducting certain offsets, the plaintifif, if entitled to recover, should 
hâve judgment for $2,517.66 principal, with 6 per cent, interest froni 
the time the several amounts of royalties going to make up this sum 
becarae due, with due regard to the time of the payment of the sums 
making up the ofïsets. The défenses are that the license contract se- 
curing the royalties is denounced as illégal by the Sherman anti- 
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trust act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, 
p. 3200] ), making void eVery contract Gombination in the form of trust 
or otherwise, or conspiracy in restraint of trade or commerce among the 
several states; also that the royalty contract is invalid under section 
1791J of the Wisconsin Revised Statutes of 1898, prohibiting corpo- 
rations organized under Wisconsin laws froni entering into any com- 
bination, conspiracy, trust, pool, agreement, or contract intended to 
restrain or prevent compétition in the supply or price of any article 
constituting a subject of trade or commerce in Wisconsin. Défend- 
ant is a Wisconsin corporation, and plaintiff an Ohio corporation. The 
reply to thèse défenses, in argument, is that they are immaterial, be- 
cause the articles in question are patented, and the royalties claimed 
are under a patent monopoly; hence the license is neither within 
the Sherman act nor the Wisconsin trust act. In rebuttal to such an- 
ticipated reply, défendant pleads in its answer that the several agree- 
ments between the parties set out in the complaint were intended to 
form a combination in restraint of trade; that the patent mentioned 
in such agreements was void, and was believed by ail the parties to 
the agreements to be void; that the patent had been so adjudged by 
the United States Circuit Court of Appeals for the Sixth Circuit, 
and the Suprême Court had refused to review that décision; that the 
patent was resorted to as a pretext merely to enable the contracting 
parties to évade the Sherman act and the Wisconsin statute, and the 
license contracts were not in fact, nor intended to be, license con- 
tracta under letters patent; but to create such unlawful combination; 
that by such contracts priées were raised beyond the natural and legiti- 
mate market priées, and the amount of manufactures restricted; and 
that the pretended license contracts were void under the Sherman 
act and the Wisconsin statute. 

The three contracts pleaded and proved show a combination in re- 
straint of trade and are in substance as follows: On October 10, 
1903, plaintiff and défendant made the license agreement. It re- 
cites that plaintiff is the owner of the patent, and that défendant de- 
sires to obtain the right to manufacture, use, and sell vehicle tires 
made tmder the patent. Therefore it is agréed that plaintiff grants 
défendant such rights for one year, to the extent set forth in a "sup- 
plementary agreement" attached to the agreement of license, in the 
United States, except 19 states and certain counties and cities in other 
states. Three counties in Ohio are excepted from the grant. Plain- 
tiff agrées to vigorously prosecute infringements, except such as may 
be committed in the Sixth fédéral circuit. Défendant agrées to pay 
a royalty of 4 per cent, of the net selling price of tires made under 
the license, and the further royalty of 20 per cent, over its "quota" 
fixed by the supplementary agreement. The supplementary agree- 
ment, of even date with the license, recites licenses like the foregoing to 
17 other rubber-tire manufacturing companies, and fixes the quota 
which défendant shall manufacture each month during the license 
year at 2 per cent, in dollars and cents of the aggregate amount made 
and sold by ail the licensees. The third agreement, made at the same 
time, called the "Licensees' Agreement," is between plaintiff as first 
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party and ail the licensees as second parties. It recites the licenses, 
and that it is desired that the right of manufacture shall be exercised 
on uniform terms and conditions, and the opérations of ail the licensees 
supervised by an impartial administration. Therefore it is agreed 
that if any licensee shall sell more than its quota it will pay, in 
addition to the 4 per cent, royalty, 20 per cent, on the amount sold 
by it in excess of its quota ; and, on the other hand, if it shall sell less 
than its quota, it shall be paid 20 per cent, on the shortage. Priées for 
first quality tires are fixed at 65 cents a pound, and for second quality 
55 cents. Plaintiff agrées to employ a commission of fîve persons 
to supervise the opérations of the licensees, and pay it one-half the 
royalties, or 2 per cent. If any licensee sells at less than the fixed 
priées it is to forfeit its right to license rebates under this contract. 
The licensees are to manufacture only two grades of tires. The com- 
missioners may, by written consent of a majority of the licensees, pur- 
chase tires from any of them, and resell at such priées as they may 
deem for the interest of ail the parties. Thèse contracts most clearly 
make a combination within the Sherman act, if the subject-matter be 
within that act. That is the only question in the case. 

The following facts appear in évidence: There has been consid- 
érable litigation over the patent. It was first sustained in Rubber 
Tire Wheel Co. v. Columbia Pneumatic Wagon Wheel Co., 91 Fed. 
978, in the Circuit Court for the Southern District of New York, 
decided in December, 1898. In May, 1902, the patent was sustained 
by the Circuit Court for the Southern District of Ohio (unreported), 
but on appeal the Circuit Court of Appeals for the Sixth Circuit 
held it void as an aggregation of old devices. Goodyear Tire & Rub- 
ber Co. v. Rubber Tire Wheel Co., 116 Fed. 363, 53 C. C. A. 583, 
before Lurton, Day, and Severens, Circuit Judges. About the same 
time, in Consolidated Rubber Tire Wheel Co. v. Finlay Rubber Tire 
Co., 116 Fed. 629, in the Circuit Court for the Northern District of 
Georgia, Judge Newman sustained the patent, and also held défend- 
ant estopped to contest the validity of the patent. Before his opinion 
was published his attention was called to the Ohio case, but he de- 
clined to change his décision, as défendant was estopped. The patent 
was also declared valid in the Circuit Court of Appeals of the Re- 
public of France, sitting at Paris. There is also an infringement suit 
now pending in the Southern District of New York, brought to stop 
infringement and also for the purpose of obtaining either an agree- 
ment in the varions circuits as to the validity or invalidity of the patent, 
or such disagreement among them as will take the question to the Su- 
prême Court. That court denied certiorari to review the Ohio décision. 
187 U. S. 641, 23 Sup. Ct. 842, 47 L. Ed. 345. The Circuit Court 
of Appeals of the Sixth Circuit also held the patent invalid in Rubber 
Tire Wheel Co. v. Victor Rubber Tire Co., 123 Fed. 85, 59 C. C. A. 
215, following the Goodyear Case. In the case now pending in New 
York, the witness Stapleton and several other attorneys represent the 
complainants, one of them being plaintiff hère. Soon after the dé- 
cision in Ohio, Mr. Stapleton advised plaintiff that the patent is valid, 
and so advised it in the early part of 1903. Similar advice was given 
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by Mr. John R. Bennett, an experienced patent lawyer in New York. 

The opinion of Mr. Stapleton was based on the fact that the judges 
in three of the circuits had upheld the patent, and on his opinion that 
the Court of Appeals of the Sixth Circuit based its décision on wrong 
premises. The "tipping function" of the patented tire, hereafter de- 
scribed, the court held was not disclosed in the patent spécifications. 
It was held that the spécifications do not state how tightly or loosely 
the tire is to be applied to the wheel, so as to make this tipping function 
operative. Mr. Stapleton thinks the court was mistaken in this re- 
spect, and for that reason advised plaintifï that the patent will be sus- 
tained. It further appears in évidence that early in 1903, before the 
contracts in question were made, the rubber tire market was much 
demoralized. Priées were being eut by many manufacturers. After the 
combination was made the priées were maintained as fixed in the 
agreement, and it did away with ail compétition. Before the combina- 
tion priées were 50 cents and 40 cents, respectively, and afterwards 65 
and 55. After the expiration of the agreement the priées went back 
to the former rates. During the combination défendant made no effort 
to get any new business. Ail the tire manufacturers were in the pool 
except two small concerns. Defendant's tires were made in Wisconsin 
and sold in that and many other states. 

The patent is for a spécifie combination of old devices. The chief 
ground on which it is sought to be sustained is that it produces a new 
and useful resuit, a new mode of opération, or an old resuit in a more 
advantageous way. The new resuit claimed is the neutralizing of 
side strain, from blows or friction, by what bas been called the "side- 
tipping function," not found in the prior art. From the cUt of a trans- 
verse section of the tire and felloe it will be seen that side pressure on 
the tire, if the retaining wires be not too tightly drawn, will cause the 
tire to rise on the side pressed, and tip on the other, rising in the chan- 
nel and turning on the corner or angle of the opposite side, as upon a 
pivot, returning to its seat when the pressure is removed. Thus the 
strain is relieved, and both breaking and splitting prevented, as well as 
the cutting of the tire on the sloping flange or rim of the wheel. In the 
New York and Georgia cases this "tipping function" is held a novel 
and useful resuit, sufficient to sustain the patent. But in the Ohio 
case, while it is admitted that this feature, if présent, might sustain the 
patent, yet that it is neither specified or claimed by the patentée. It is 
said by that court to dépend on the proper tension of the retaining 
wires, and the spécifications nowhere show how tight they shall be. 
Judge Lurton says : 

"If this capacity for side movement be a bénéficiai function plainly In- 
hérent in Grant's combination and arrangement of old parts in relation to 
each other, and not a mère 'obscure property lurliing In some accidentai corner 
of his device,' it was not essential that the patentée should point It ont as one 
of the advantages of his structure. This is because he has Invented a ma- 
chine, structure, or manufacture which Includes In its necessary mode of opér- 
ation the function in question, and, whether the inventor knew or not the 
full measure of the bénéficiai function of his structure, he Is entitled to ail 
the uses of his invention." 

The court held that the tipping function was not plainly inhérent in 
his very structure or device, because there is nothing to show how 
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tight the wires are to be stretched. The tîpping capacity îs not even 
pointed out, so that no mechanic, foUowing the spécifications, would 
know how tight or loose the wires were to be made. 116 Fed. 375, 
376, 53 C. C. A. 583. On the other hand, Judge Newman, in the 
Georgia case, says that the shape of the tire — that is, the outward slant 
of the portion within the rim — its close fitting against the rim, and its 
angle below the edge of the rim, co-operate with the rwo-part wire 
fastenings to cause the rubber to rise, when exposed to extraordinary 
latéral force on one side, and turn on the angle of the other side, thus 
producing the tipping function and relieving the strain. 

I hâve thus stated the question of patentability for its bearing on the 
belief and intent of the parties to this suit, their bona fide belief on the 
question of validity, and their resulting intent in making the licenses 
and licensees' agreement ; in other words, in forming the tire trust. Mr. 
Stapleton, believing that the Court of Appeals of the Sixth Circuit 
missed the true construction of the spécifications in respect to this new 
function, advised plaintiff, before the trust agreement was made, that 
the patent was, in his opinion, valid. Certainly it is entirely probable, 
as it seems clear to me, in view of such opinion so expressed, the opin- 
ion of Mr. Bennett, the character of the question itself, the fact that 
three Circuit Courts and the French court hâve sustained the patent, 
and the great success which the tires bave been, in practical effect, 
that the parties to this suit, and to the licensees' agreement, may in 
good faith bave believed in the validity of the patent. There is noth- 
ing in the character of the concrète, though narrow, question of pat- 
entability, as it seems to me, which rebuts the probability of such 
honest belief. It may well bave been supposed, because the tipping 
function bas an actual, practical existence in the tires built under the 
patent, that this feature, however obscurely, is included in the specified 
mode of opération, and that such novel and bénéficiai resuit would 
save the patent in the end, notwithstanding the Ohio décision. The 
Grant tires are wonderful preservers of carriages, old and new. If 
the "one-hoss shay" had been equipped with them it would, in my 
opinion, be running yet. It is at least possible that the courts will 
find in the patent spécifications, by fair implication, a function which 
skilled workmen, ail over the country, hâve actually found in them; 
and the owner and its licensees, though conscious that the patent had 
been to some extent discredited, and that its validity rested on narrow 
grounds, might yet hâve honestly believed that it would be finally sus- 
tained. At ail events, bad faith has not been proved. 

But, if it be assumed that the Ohio décision was the inducing cause 
of the combination, a more serions question is presented. Likewise, 
if the combination went beyond what was reasonably necessary to the 
enjoyment of the patent nionopoly. It is impossible to restrain com- 
merce in a thing which has no inhérent commercial freedom. An 
existing monopoly cannot be monopolized. The patentée having 
brought forth the article from the world of mind, having added so 
much to the common stock of property, may do as he chooses with it. 
Singer v. Walmsley, Fed. Cas. No. 13,900. It is the patented machine 
or device itself, not merely the mental conception producing it, which 
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is protected from infringement. Any other rule would render the 
patent protection wholly illusory. Such protection extends to as- 
signées and licensees equally with the patentée. It is not until the pat- 
ented device has been sold and passed out of the dominion of the 
patent owner that the monopolv lirait is reached. Adams v. Burke, 
17 Wall. 453, 31 L. Ed. 700; Keeler v. Standard Folding Bed Co., 
157 U. S. 659, 15 Sup. Ct. 738, 39 L. Ed. 848. 

The Constitution, in the interests of invention, grants to the patentée 
the absolute right to exclude or debar the world from making, using 
and selling his device; and Congress by passing acts in aid of powers 
given it, like the povver to regulate commerce, cannot interfère with 
this constitutional right of exclusion, embargo, or inhibition. Having 
the absolute power oî complète exclusion, the proprietor may exclude, 
conditionally or in part, by imposing limits as to time, place, price, or 
persons. He may deal arbitrarily, may sell or withhold from sale, 
vend to one at one price and to another at a différent price, permit use 
in one state and not in another, give reasons or not, or deal fairly or 
unfairly ; and in doing ail or any of thèse he is within his right, until 
the patent expires or is avoided, or the articles pass beyond the limits 
of his monopoly. He may even bring nonpatented articles within his 
monopoly by providing that the patented device shall be sold only in 
connection therewith. Ail this is so well settled, not only as to patents, 
but copyrights, secret process remédies, and trade secrets, that it is 
only necessary to refer to a few cases. Victor Talking Machine Co. 
V. The Fair, 123 Fed. 424, 61 C. C. A. 58 ; Bement v. National Harrow 
Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058; U. S. Consol. S. 
R. Co. V. Griffin & Skelley Co., 126 Fed. 364, 61 C. C. A. 334; Rupp- 
Wittgenfeld Co. v. Elliott, 131 Fed. 730, 65 C. C. A. 544; Dr. Miles 
Médical Co. v. Goldthwaite (C. C.) 133 Fed. 794; Board of Trade v. 
Christie Grain & Stock Co., 198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 
1031. Like every kind of arbitrary power it is liable to abuse, but the 
power to abuse it résides in its very nature. 

Thèse observations apply only to patented articles which hâve not 
passed beyond the monopoly limit through sale by the patentée, li- 
censee, or assignée. Hère the monopoly ends. The articles are then 
in the same condition as if unpatented, subject to ail trade and com- 
merce régulations like any other property. See Adams v. Burke, 17 
Wall. 453, 21 L. Ed. 700. Nor do such observations seem to apply to 
sale or manufacture in the states composing the Sixth fédéral circuit. 
It cannot be reasonably said that the proprietor has power to exclude 
or debar the use, sale, or manufacture in Ohio, Michigan, Kentucky, 
or Tennessee, since no court there will grant it an injunction, decree 
for infringement, or account, or judgment for damages. In those 
States the patent owner has no power at ail, no dominion of market, no 
monopoly. It cannot, from a practical standpoint, accomplish a single 
one of the things mentioned which fîow from its monopoly, simply be- 
cause no remedy there exists. "Ubi jus, ibi remedium, et vice versa." 

What the effect of a décision avoiding a patent for lack of novelty 
has upon the nine lives of a patent iS a practical question, not a the- 
oretical one. Suppose the same thing had happened to this patent as 
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occurred in the Driven Well Cases, 122 U. S. 40, 7 Sup. Ct. 1073, 30 
L. Ed. 1064, and 123 U. S. 267, 8 Sup. Ct. 101, 31 L. Ed. 160; the 
patent being held void in one and valid in the other. If the Suprême 
Court in one case should hold the device anticipated, and in the other, 
for lack of évidence, sustain the patent, the effect would be to destroy 
the monopoly. True, the patent would still be presumptively good. 
The décision of the Suprême Court would not even be évidence against 
it. Pleading and proof would still hâve to show the prior art; and the 
patent might in a particular case be still sustained, even by the same 
high court which formerly avoided it. But from the practical stand- 
point the patent would be worthless. The owner would not hâve the 
presumption to attempt its enforcement. No Circuit Court in the 
country would afford him a particle of real protection. lie would be 
helpless, the patent lifeless and despised, dead beyond the power of 
résurrection, no matter how useful the machines or devices made un- 
der it. Any attempt to revive such a patent and give it vitality would 
not only be futile, but would bring it and its proprietor into further 
contempt. But in the rest of the United States the Grant patent 
stands on différent grounds. The Sixth Circuit décision would not 
afford the slightest évidence of its invalidity, however persuasive upon 
the court it might be. Not only this, but plaintiiï believed it valid. 
Nor is there any évidence to show that the décision of the Sixth Cir- 
cuit Court of Appeals was the inducing cause of the combination. I 
think it was due to the belief of ail the parties that such a combination 
was within the rights of the plaintiff as owner of the patent. I 
do not find any évidence of bad faith on the part of either of the par- 
ties to this suit, or any of the licensees. 

But the vital question, upon which I hâve had much difficulty, is 
Avhether the combination goes so much beyond the limits of the 
patent monopoly, and secures results so unnecessary to the patentee's 
rights, as to render the license agreements void. Do the restrictions 
of the license agreements add to the patent monopoly, or do they only 
keep up or continue the monopoly secured by the patent? The pat- 
entée having by his invention brought into existence the patented 
devices, they are not, in the usual sensé, the subjects of monopoly. 
"A patent is that which brings out from the realm of mind something 
which never existed before and gives it to the country." Singer v. 
Walmsley, 1 Fish. Pat. Cas. 658, 22 Fed. Cas. 207. Monopoly re- 
strains trade or commerce in articles which before were the subjects 
of trade or commerce. Patented articles were not so, for they did not 
exist before. Hence they cannot be the subjects of prohibited mo- 
nopoly, unless the restriction be extended beyond what the patent 
secures. In re Greene (C. C.) 52 Fed. 104; Bernent v. Harrow Co., 
]86 U. S. 70, 23 Sup. Ct. 747, 46 h. Ed. 1058 ; U. S. Cons. Seeded Raisin 
Co. V. Griffin & Skellev Co., 126 Fed. 365, 61 C. C. A. 334 ; National 
Phonograph Co. v. Schlegel, 128 Fed. 733, 64 C. C. A. 694. What, 
then, does the patent secure? What are the true limits of the lawful 
patent monopoly? Are the license agreements in their very nature illé- 
gal, because going beyond the patent domain, and employing restric- 
fions not essential to fortify or sustain the patent right? As stated be- 
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fore, the patentée has the right of exclusion or inhibition against ail 
others, in the making, use, and sale of the new devices he has invented 
and newly produced, and within this field his rights are unlimited. The 
license agreements do not attempt to limit total production, nor, ap- 
parently, the field of production or territory of sale. They do not re- 
strict compétition between the various licensees. They fix and con- 
trol priées, and the quota of each manufacturer — provisions entirely 
lawful, and within the patent monopoly. They regulate the kinds of 
tires to be made, also permissible. They create a board of arbitra- 
tion or administration, to enforce the performance by ail the parties 
of the terms of their agreements, which would not be subject to criti- 
cism, unless designed to reach beyond the patent field, and secure re- 
sults not granted by the patent laws. 

But in two important ways the provisions of thèse contracts at- 
tempt to secure results not contained within or flowmg from the law- 
ful monopoly of the patent. First, they raise and maintain priées, 
and restrict trade and Interstate commerce, in Michigan, Ohio, Ken- 
tucky, and Tennessee, where the patent monopoly has no practical 
existence; second, they create a fund for çrushing compétition in In- 
terstate commerce throughout the whole country, as well in the Sixth 
circuit as elsewhere, and not only compétition in the Grant tires be- 
tween outside manufacturers and those who are in the combination, 
but compétition of ail other rubber tires against the Grant tires. 
The arbitrators may, with the written consent of a majority of the li- 
censees, purchase tires from them and sell at any price. They could 
thus, by selling at less than cost, stamp out and destroy compétition 
against the licensees by independent makers of any kind of rubber 
tires. In thèse two ways the contracts do, in my opinion, secure ille- 
gitimate results, in their very nature unlawful, neither contained with- 
in nor essential to the patent monopoly. It is true, as the Suprême 
Court has decided, that agreements made to promote legitimate busi- 
ness under a patent, with no purpose to thereby restrain Interstate 
commerce, are not within the anti-trust act, even if they do indirectly 
and remotely affect such commerce. United States v. Joint Traffic 
Ass'n, 171 U. S. 505, 568, 19 Sup. Ct. 25, 43 L,. Ed. 359. Although 
I do not find in this case express unlawful intent, yet the necessary 
resuit being the restraint of Interstate commerce in a prohibited field, 
not indirectly or remotely, but directly and substantially, it neces- 
sarily follows that the contracts were invalid, and that the suit must 
fail. 

Within the proper domain of his monopoly tlie patentée may com- 
bine and conspire and restrict as much as he pleases. But I cannot 
conceive that enlightened courts, under a government of law, will 
find it consonant with just notions of duty to permit a patentée, how- 
ever worthy his invention or large and extensive his rights, by means 
of his royalties to create a fund for çrushing lawful opposition, de- 
stroying legitimate and proper compétition, and restraining trade 
and commerce, not only in the patented articles themselves, but ail 
others competing with them. Even in territory lawfuUy subject to 
his monopoly, I cannot believe this possible; still less in a broad do- 
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main covering four populous states in which the patent has become 
practically worthless — a territory greater in extent than that of the 
British Isles. 

In view of the conclusion reached it is unnecessary to consider the 
effect of the trust act of Wisconsin. See, however, U. S. Consoli- 
dated Seeded Raisin Co. v. Griffin & Skelley Co., 126 Fed. 364, 61 
C. C. A. 334; Columbia Wire Co. v. Freeman Wire Ca (C. C.) 71 
Fed. 303. 

Defendant's attorneys will prépare findings conforming to this opin- 
ion, and directing judgment dismissing the complaint, with costs. 



COMPTOGEAPH CO. v. UNIVERSAL ACCOUNTANT MACH. CO. et al. 

(Circuit Court, N. D. Illinois, E. D. January 19, 1906.) 

No. 27,090. 

1. Patents — Construction of Claims. 

If the wording of a claim of a patent la falrly capable of two con- 
structions, one of which will sustain the daim and the other defeat it, 
that which will préserve the Invention should be adopted. 

[Ed. Note.— For cases in point, see vol. 38, Cent. Dig. Patents, §§ 141, 
241-248.] 

2. Same — Validity and Infeinqement — Comptogbaph. 

The Felt patent. No. 628,176, for an Improvement in Computing ma- 
chines of the class having side by slde printing action designed to enable 
such machines to print more than one vertical column of figures on a 
sheet of paper was not anticipated and discloses a novel and patentable 
combination. Also Jield valid as against the défenses o£ prior use and 
abandonment and infringed. 

3. Same — Peiob Publication. 

A disclosure of an invention by publication Is not sufficlent to inval- 
Idate a patent therefor applied for more than two years thereafter, unless 
the description was so full and intelligible as to enable persons skilled 
in the art to which the invention relates to comprehend or make it wlth- 
out assistance from the patent. 

4. Same — Priob Use. 

An inventer of a Computing machine completed a model which he took 
to the government Census Bureau where it was used by clerks for a weelî 
in order to test its efficiency in census record tabulation. At the end of 
such time the inventor offered to build other maclilnes, and sell the same 
to the bureau, but the offer was not accepted. Several years later he ap- 
plied for and obtained a patent for the machine without substantial 
change either in mode of opération or results. He testifled that the use 
of the model in the census office was entirely for expérimental purposes. 
Held, that under the circumstances such use did not amount to a plac- 
ing of the machine on the market, but mereiy to an exhibition of the 
model, which did not invalidate the subséquent patent under Rev. St 
§ 4886 [U. S. Comp. St. 1901, p. 3382]. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, §§ 95- 
104.] 

6. Same — Abandonment. 

Under the rule that on an issue of abandonment every reasonable 
doubt should be resolved In favor of the patent, a delay of eight years 
after an inventor had substantially completed his Invention before he ap- 
plied for a patent therefor will not be held an abandonment, which de- 
feats the patent as against an Infringer not shown to hâve sustained 
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such Injury by the delay as to give him an équitable right to insist on 
such defensa 

[Ed. Note. — For cases In point, see vol. 38, Cent. Dig. Patents, §J 
108-112.] 

Same— Suit for Infringement— Paeties. 

It is not necessary for tbe owner of a patent when suing for its in- 
fringement to join his sole licensee as a eomplalnant. 

In Equity. On final hearing. 

John W. Munday and Henry Love Clarke, for complainant. 
Paul Bakewell and Frederick R. Cornwall, for défendant. 

KOHLSAAT, Circuit Judge. On May 31, 1898, Dorr E. Felt filed 
liis application for letters patent for a tabulating machine, and a 
patent therefor, No. 638,176 issued to him July 4, 1899. Complain- 
ant, the présent owner of said patent by assignment, brings this suit 
to en join infringement of claims 1, 2, and 4 of said patent and for an 
accounting. Defendant's answer, as originally filed, dénies infringe- 
ment, and dénies the validity of the claims in suit. By arnendment 
to the answer there are set up the further défenses of public use; 
that the subject-matter of the claims was placed on sale more tlian two 
years prior to the application for the patent; that the invention was 
disclosed in a printed publication more than two years prior to the 
said application; that the invention was abandoned. The cause is 
before the court on final hearing. 

The claims of said patent hère under considération are as follows: 

"(1) The combination with tbe printing mechanism adapted to print two 
or more characters side by slde, of a laterally-movahle paper carriage déviées 
for feeding the paper longitudinaily mounted in said carriage, and antomatic 
mechanism acting in any position of the carriage to actuate said feeding 
devices in the line-spacing movements, substantially as specifled. 

"(2) Tlie combination with a séries of type arrauged to print side by side, 
devices for impressing the paper upon the type, a iaterally-movable paper car- 
riage adapted to position the paper for the différent columns, feed rolls for 
moving the paper longitudinaily past the type, and means for actuating said 
rolls, substantially as specifled." 

"(4) The tabulating machine having in combination a Iaterally-movable 
paper carriage, me.ans for feeding the paper vertically in any position of the 
carriage, and mechanism for shifting the carriage iaterally the width of a 
column spaee, substantially as specifled." 

The spécification of the patent so far as the same needs to be re- 
cited reads: 

"This invention relates to the construction of calculating machines adapted 
to both add numbers and to print and tabulate the numbers as they are add- 
ed, together with the suras of the numbers. My endeavor therein bas been 
to adapt such machines to use with paper in sheet or short length form as 
(listinguished from roll or continuous-length paper; also, to permit the print- 
ing upon the paper of a plurality of columns or vertical rows of numbers by 
providing it with a laterally-shifting paper carriage and with mechanism 
adapted also to feed the paper vertically at each printing opération. The 
machine enibodies the usual numeral-wheels and their operating devices — ■ 
such, for instance, as those shown in Patent No. 568,021 granted to me Sep- 
tember 22, 1896. The wheels are not shown in the drawings; but the setting 
keys are indicated at 2 2, the segment-levers for rotating the wheels at 3, 
the vibrating frame wheretiy the keys are attached to and enabled to regulate 
the opération of said levers at 4, the crank supporting said frame at 5, the 
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spring for lifting the vibratlng frame at 6, the main cam at 7, wherefrom 
most of the operating parts of the machine dérive power, and the pivot upon 
which the cam oscillâtes at 8. 

Ail the parts above enumerated are either In my patent or in my pending 
application, Séria! No. 67&,461, flled May 2, 1898, and, as will be understood 
from the patent, they are adaptcd to enable the operator to preliminarily set 
the type side by side necessary to print any amount coming within the capae- 
ity of the machine, whether it embraces one figure or several figures. 

The machine is provided with a paper carriage adapted to be moved later- 
ally whenever it is desired to start the printing of a fresh vertical column 
or row of numbers." 

The record discloses that Computing machines capable of perform- 
ing arithmetical opérations and printing the same upon a narrow con- 
tinuons roll of paper were old. The pioneer patent for such machine 
was granted to W. S. Burroughs, August 21, 1888, and was followed 
by a subséquent patent to Burroughs in 1890, and one to Felt, the 
assigner of the patent in suit, the same year. The purpose of the 
patent hère involved, among other things, was to substitute for the 
fiixed feed roll of the prior machine a laterally m.ovable paper car- 
riage and means for positioning the same for column printing, so that 
a number of columns of figures could be printed by the Computing 
machine on a short wide sheet of paper instead of the continuons 
single column printing of the machine of the prior art, the change 
to be effected without in any way interfering with the Computing 
mechanism of the machine. Ôr to express the change effected some- 
v,'hat differently, by the means indicated in the patent, the listing com- 
puter was transformed into a tabulating computer. 

The three ciaims which are directed substantially to the same device 
embrace the following éléments: (1) Printing mechanism adapted 
to print two or more characters side by side. (2) A laterally movable 
paper carriage. (3) Devices for feeding the paper longitudinally 
mounted in the carriage. (4) Means for actuating the feed roUs, act- 
ing in any position of the carriage for Une spacing. (5) Devices for 
impressing the paper upon the type. (6) Mechanism for shifting the 
carriage laterally the width of a column space. 

Défendant does not seriously deny that if the said ciaims are valid, 
its machine is an infringement thereof, but insists that if said ciaims 
are construed broadly enough to read upon its device, then they are 
invalid in view of the prior art. Twenty-two patents are cited by de- 
fendant as showing the state of the art at the time of the application 
for the patent in suit. Of thèse, two, the Hiett patent of 1897 and 
the Pike patent of 1897, are within the statutory limit of two years 
of the fîHng of Felt's application. The remaining références d'ivide 
themselves into two classes: (1) Devices having coïncident print- 
ing action as the ordinary typewriter; and (2) devices having side by 
side printing action. It is unnecessary to analyze thèse varions patents, 
for the record is most full in this respect, the experts called by the re- 
spective parties to the cause having detailed at length the features of the 
structures claimed therein. The point of divergence between the 
experts for the respective parties is not as to the construction of 
thèse prior art patents, but as to the interprétation of the ciaims in 
suit, in reaching their conclusions as to whether said patents are an- 
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ticipatory of the daims hère presented. The daims are broadly word- 
ed, and considered apart from the spécification and drawings, daim 
4, at least, is probably broad enougli to be read upon the ordinary 
typewriter construction. They should, however, be reasonably con- 
strued in the light of the spécification and drawings, and when ap- 
proached from this view point, the language of the claims lends it- 
self to a description of the features claimed in the invention. If the 
wording of a daim is fairly capable of two constructions, one of which 
will sustain the daim and the other destroy it, that which will pré- 
serve the invention should be adopted. I hâve no hesitancy, there- 
fore, in reaching the conclusion that those portions of claims 1 and 
2 which call for mechanism or type adapted to print two or more 
characters side by side hâve référence not to the position of those 
characters after they are printed upon the paper, as contended by 
défendant, but refer to the printing action of the type. The claims 
then call for a structure embodying multiple type haramers capable 
of impressing upon the paper several characters in a horizontal line 
without a latéral shift of the paper during such printing opération. 
Ifc was a Computing machine of tlie class having side by side printing 
action that Felt sought to improve, and the resuit he sought to ac- 
complish, as appears from the spécification of his invention, was to 
enable such computing machine to print more than one vertical 
column of figures on a sheet of paper, to tabulate as distinguished 
from listing, the various amounts employed in the Computing process. 
Without then discussing separately the several patents cited by dé- 
fendant, it appears plainly that none of them shows the combination 
of the claims in suit, and none of them suggests, even remotely, the 
mode of arriving at the desired resuit. The paper carriage of the 
typewriter which moves a step laterally by spring escapement action 
upon each dépression of a key, in order that a new surface of the 
paper may be brought to the printing point for an impression, lacks 
almost every clément of the combination hère presented. It is not 
contended that the prior patents on computing machines having side 
by side printing action show a transversely movable carriage, except 
possibly the German patent to Huber, which in addition to its being 
subséquent in point of time to Felt's invention and réduction to prac- 
tice, is in my judgment shown on the record to be inoperative if con- 
structed according to the patent, and of little weight as an anticipatory 
référence. Do claims 1, 2, and 4 cover a patentable combination, or 
is the device of the said claims but an aggregation of éléments produc- 
ing no new resuit? Défendant characterizes the invention as consist- 
ing in applying to an old and well-known form of adding machine, an 
old and well-known form of typewriter carriage, and insists that the 
resuit is merely an aggregation of old déments, each performing 
exactly the same function in the Felt device that it separately per- 
formed in préviens relations, and that no new function or resuit is 
disclosed. But is this true? The tabulations of computations is a new 
resuit. The paper carriage of the combination hère being considered 
does not operate in the manner disclosed in the prior typewriter art. 
In some respects its functions are radically différent from those of 
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the earlier use. I am of the opinion that the daims call for a valid 
combination within the meaning of that term as defined by the au- 
thorities, that said combination is novel and patentable, and that the 
daims must be sustained unless the invention disdosed therein has 
been reHnquished to the public by reason of the facts disdosed in the 
record which are the basis of the several défenses set up in the 
amended answer. 

It appears from the record, that Felt in 1890 completed a machine 
embodying the invention disdosed in said daims in suit. In Febru- 
ary of that year, he took the macliine to the Census Office in Wash- 
ington where under arrangement with the Superintendent of Census, 
it was used in that office for the purpose of determining its efficiency 
in census record tabulation. Felt testifies that said mode! was used 
in the Census Office for a period not exceeding one week, and during 
that time it was operated by clerks in the Census Office. He furtlier 
testifies that while said machine was being so used, he offered to 
build machines similar to the mode! for sale to the Census Bureau. 
No order for the building of such machines was given to Felt, nor 
did the Census Bureau indicate to him the reason for their failure to 
place an order. This as said above, was in February, 1890. There- 
upon Felt went to work upon other features of the machine, which 
he testifies he considered necessary to perfect the machine before it 
was placed upon the market, which features are the subject-matter 
of daims of the Felt patent not hère in issue. So far as the features 
of the machine embraced within daims 1, 2, and 4 are concerned, they 
were in nowise changed from the time of their réduction to practice, 
as disdosed in the mode! of 1890 to the time of the application for the 
patent in 1898. On January 12, 1890, there appeared in the Chicago 
Tribune an article concerning Felt's mode!, together with a sketch of 
the exterior of the machine, reciting in a gênerai way the results ac- 
complished by the comptograph and referring to the census test about 
to be made. The above facts, défendant insists, work a forfeiture of the 
Datent, and moreover show an abandonment of the subject-matter of the 
invention. It seems clear that thèse facts do not sustain the défense 
of disclosure by publication within the meaning of section 4886 of 
the Revised Statutes [U. S. Comp. St. 1901, p. 3382]. It was said 
by the Suprême Court in the case of Cohn v. United States Corset 
Co., 93 U. S. 366, on page 370, 23 L- Ed. 907: 

"It must be admitted that, unless the earlier printed and published de- 
scription does exhibit the later patented invention in such a full and intel- 
ligible manuer as to enable persons skilled in the art to which the invention 
is related to comprehend it without assistance from the patent, or to make 
it, or repeat the process claimed, It is insufflcient to invalidate the patent." 

And to the same effect are Seymour v. Osborne, 11 Wall. 516, 20 
L. Ed. 33; Tilghman v. Proctor, 102 U. S. 707, 23 L. Ed. 279. 

It seems satisfactorily established that complainant's mode! of 1890 
when produced before the Census Bureau covered ail the issues in- 
volved in the daims in suit. To ail intents and purposes for this pro- 
ceeding, it was complète. Ail that he did toward perfecting it, was 
the addition of certain mechanical appliances not covered by claims 
1, 2, and 4. This cannot be called perfecting the device. In fact 
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nothing has been done to change the 1890 machine either in opéra- 
tion or results. There is nothing in the record to justify complain- 
ant's delay on that theory. If the production of the model and the 
offer to manufacture working machines like it to the Cetisus Bureau 
amounted to a public use coming within the statutory défenses, then 
clearly tlie patent cannot be sustained. It should be borne in mind 
that Feit did not attempt to sell his device. He only ofïered to 
reproduce it and sell the reproduction. That cannot be held to amount 
to placing it upon the market. He simply exhibited his model. 
Walker on Patents (4th Ed.) p. 88. 

The character of the use of an invention, as to whether it was ex- 
périmental or public, is often difficult to détermine, and the Une which 
nîarks the end of legitimate expérimental use and the beginning of 
that public use of a device from which the law raises a presumption 
of a surrender of the inventor's rights therein to the public, necessarily 
cannot remain fixed, but must vary with the facts of each case. In 
the case at bar, the alleged public use occurred more than 15 years 
ago, and the testimony in regard thereto is that of Felt alone. It ap- 
pears that the model machine of 1890 was made with the idea on 
Felt's part of its adaptability to and use in census work, and it was 
taken there and used, presumably in a public way. Felt was suf- 
ficiently satisfîed with his machine after a test thereof to ofïer to 
build and sell similar machines to the Bureau. Why this ofïer was 
not accepted, whether such failure was due to inhérent defects in the 
model exhibited in the judgment of the ofHcials, or whether the price 
asked was too high, is left to conjecture. The record is silent. Felt 
daims the test was expérimental and demonstrated to him vital short- 
comings in the device, which had to be remedied before he had a 
marketable machine. He is the only witness called as to the trans- 
action. While his déclaration to the effect the use of the device as 
expérimental would not avail if the record clearly disclosed a public 
use thereof, yet the facts as hère disclosed are entirely consistent with 
such explanation, and the doubt should be resolved in patentee's favor, 

There remains to be considered the one other défense, that, because 
of his failure to apply for a patent until 1898, Felt must be held to 
hâve abandoned his invention. It is true that there was no change 
made, so far as concerns the features of the device covered by the 
clamis in suit, from the 1890 model. Meanwhile, but within two years 
prior to the Felt application, and therefore not a bar to the Felt 
patent, there were issued the Hiett and Pike patents, which show 
Computing machines with laterally movable paper carriages, under one 
of which, the Hiett, défendant claims to operate. A court might 
perhaps be justified in holding that Felt's delay of eight years in apply- 
ing for a patent, almost two years after others had made practically 
the same discovery, constituted lâches, in a case where intervening 
rights were of such a character that to hold otherwise would work 
serions wrong. The record before the court discloses nothing of that 
character. It appears that défendant had made no considérable out- 
lays prior to the filing of complainant's application. Certainly no one 
should be permitted to avail himself of that défense as against an 
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inventor under the facts hereof, without showing substantial injury. 
Il does not even appear that defendant's patent is of value. As said 
bv the court in the case of Crown Cork & Seal Co. v. Aluminum Co., 
108 Fed. 850, 48 C. C. A. 77 : 

"The law does not favor forfeiture, and, It being a question of fact whether 
there has been abandonment, ail reasonable doubts must be resolved in favor 
of the patent." 

Upon the facts before the court, this défense must likewise be over- 
ruled. The bill may be dismissed as to Reuben E. Spangler, the sales 
agent in Chicago for the Universal Accountant Machine Company, 
joined as a défendant in this action. No showing has been made 
against him. It was not necessary to join the American Arithmometer 
Company, sole licensee under the Felt patent, as party complainant 
herein. Section 400 of Walker on Patents, to that efïect, is not borne 
out by the authorities cited. In cases where the licensee has sought 
to maintain an action for infringement in his own name, the courts 
hâve held that the action must be brought in the name of the ovvner of 
the patent, or the owner of the patent must be joined in the suit. 
Waterman v. Mackenzie, 138 U. S. 353, 11 Sup. Ct. 334, 34 L. Ed. 
933. I knovfcf of no authority that requires that the owner of a patent 
must join his licensee as party complainant. 

Complainant may prépare a decree in accordance herewith. 



WESTINGHOTJSE ELECTEIC & MFG. CO. v. ELECTRIC APPLIANCE CO. 

(Circuit Court, N. D. Illinois, E. D. January 19, 190C.) 

No. 27,066. 

1. Patents — Validitt — Double Patenting. 

Where an application for a basic patent is pending, the granting to 
the same inventor of a limited combination patent of which the subject- 
matter of the basic patent is an essential élément is not an abandonment 
of the latter to the public. 
[Ed. Note. — ^Por cases in point, see vol. 38, Cent Dig. Patents, § 107.] 

2. Same. 

The granting of a void patent for an improvement upon valid basic 
patents then pending on application eannot be held to Impair the invent- 
or's rights under the basic patents when granted. 

3. Same — Electeic Motoes. 

The Tesla patents, Nos 511,559 and 511,560, relating to a method and 
means of transniitting electrie power, are not for the same Invention cov- 
ered by patent No. 401,520, previously granted to the same Inventor on 
a later application, and do not constitute a case of double patenting, 
nor are they affected by the expiration of the British patent corresponding 
to patent No. 401,520. 

In Equity. On final hearing. 
See 133 Fed. 396. 

Kerr, Page & Cooper and Edward Rector, for complainant. 
Bond, Adams, Pickard & Jackson, for défendant. 

KOHLSAAT, Circuit Judge. On December 8, 1888, Nikola Tesla 
made application for two patents pertaining to electrical transmission 
142 B\— 35 
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oi power and a System therefor. Both of thèse were îssued Decem- 
ber 26, 1893, numbered, respectively, 511,559 and 511,560. While 
thèse applications were awaiting action by the Patent Office, and on 
February 18, 1889, Tesla filed his application for a patent for a method 
of operating electro magnetic motors, upon which he thereafter, on 
April 16, 1889, was granted a patent, No. 401,520. On the last-named 
date he caused an application to be presented for a corresponding 
English patent, which was thereafter duly granted to one Lake, and 
numbered 6,537. This English patent expired April 16, 1903, having 
a life of only 14 years under the English statute. On December 3, 
1889, there was duly issued to Tesla patent No. 416,193, for an electro 
magnetic motor. On the same day Tesla caused an English patent 
corresponding to the last-named patent to be issued, which was num- 
bered 14,926. The cause is now before the court on final hearing upon 
a bill for injunction and accounting, covering claims 1 and 2 of patent 
No. 511,559 and claims 1, 2, 3, and 4 of patent No. 511,560, which said 
claims read as foUows: 

Patent 511,559. 

"(1) The method of operating motors having Independent energizing cir- 
cuits, as herein set forth, which eonslgts in passing alternating currents 
through both of the said circuits and retarding the phases of the current In 
one circuit to a greater or less estent than In the other. 

"(2) The method of operating motors having independent energizing cir- 
cuits, as herein set forth, which conslsts in directing an alternating current 
from a smgle source through both circuits of the motor and varying or modi- 
fylng the relative résistance or self-inductlon of the motor circuits and there- 
by produclng In the currents différences of phase, as set forth." 

Patent No. 511,560. 

"(1) The combinatlon with a source of alternating currents, and a cir- 
cuit from the same, of a motor having Independent energizing circuits eon- 
nected with the said circuit, and means for rendering the magnetic efCects 
due to said energizing circuits of différent phase and an armature within the 
Influence of said energizing circuits. 

"(2) The combinatlon with a source of alternating currents and a cir- 
cuit, from the same, of a motor having Independent energizing circuits con- 
nected In dérivation or multiple arc with the said circuit, the motor or ener- 
gizing circuits being of différent electrlcal character whereby the alternating 
currents thereln will hâve a différence of phase, as set forth. 

"(3) The combinatlon with a source of alternating currents and a circuit 
from the same, of a motor having independent energizing circuits connected 
in dérivation or multiple arc with the said circuit and of différent active ré- 
sistance, as set forth. 

"(4) In an alternating current motor, the combinatlon with field magnets, of 
Independent energizing circuits adapted to be connected in multiple arc with 
the conductors of the line or transmission circuit and a résistance or self-ln- 
ductlon coU in one or both of the said motor circuits, as set forth." 

Thèse patents hâve been before the courts and sustained in West- 
inghouse E. & M. Co. v. Dayton Fan & M. Co. (C. C.) 106 Fed. 
724 ; same case on appeal, 118 Fed. 562, 55 C. C. A. 390 ; Same Complt. 
V. Catskill I. & P. Co. (C. C.) 110 Fed. 377; same case on appeal, 121 
Fed. 831, 58 C. C. A. 167; Same Complt. v. Stanley Instrument Co., 
133 Fed. 167, 68 C. C. A. 523 ; Same Complt. v. Roberts et al. (C. C.) 
135 Fed. 6; Same Complt. v. Mutual Eife Ins. Co. (C. C.) 129 Fed. 
213. 
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Deeming a reargument of the question of patentable novelty as un- 
desirable, défendant substantially confines its défense to two propo- 
sitions, viz. : First. Each of the daims of both patents in suit is void 
for "double patenting" by reason of the grant to the same inventor of 
letters patent No. 401,520 of April 16, 1889, for a "Method of Operat- 
ing Electro Magnetic Motors." Second. Each of the patents in suit 
expired in the year 1903, prior to the filing of the bill of complaint in 
this cause, by reason of the expiration in that year of British letters 
patent Nos. 6,527 and 19,426, of 1889, under section 4887 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3382] in force when the patents in 
suit were applied for and granted. 

It therefore becomes necessary to détermine only whether the is- 
suance of the patents constituted double patenting in view of patent 
No. 401,520, and also whether they were substantially the same im- 
provements as those described in English patents Nos. 6,527 and 
19,426 of 1889 and consequently limited by the life term of the same. 
If the différence between the claims of the patents in suit and those 
of patent No. 401,520 be only colorable, then either the patents in suit 
are void or patent No. 401,520 is void. In the case of Miller v. Eagle 
Mfg. Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121, it was held 
that a mère différence in the terms of claims would not avail, and 
that, while a patentée may be entitled to a patent for an improvement, 
such improvement must be something substantially différent from 
that comprehended in the first patent. In that case the court held a 
"second patent, although containing a broader claim, more gênerai 
in its character, than the spécifie claim contained in the prior patent, 
is also void." The facts pertinent to the inquiry were as follows: 
One Wright filed bis application for a patent for a "device for use 
in connection with cultivators, and claimed for it not only its lifting 
and depressing action, but also its lifting power which increased as 
the beams were raised." Subsequently he caused the application to 
be divided to avoid the delay of an interférence, and thereupon secured 
a patent for the lifting and depressing effect of the spring used in 
the device upon the beams, leaving the patent for the "lifting power 
of the spring increasing as the beams rise" for later issue upon the 
original application. The patent issued for the last-described alleged 
invention was held to amount to double patenting; the device having 
been fairly included within the claims of the first patent. The rule 
then laid down by the Suprême Court has not been modified. 

For complainant, it is insisted that claim 1 of patent No. 511,559 
is broadly for the fundamental method of opération of split phase 
motors, and that claim 2 thereof is for the spécifie application of the 
underlying principle of operating such motors by means of divided 
circuits of différent electrical character, and that the four claims of 
patent No. 511,560 describe apparatus for carrying out the dériva- 
tion method of the second claim of patent No. 511,559, as dis- 
tinguished from the induction method shown in figure 1 thereof. De- 
fendant urges that the method claim and the apparatus claims of the 
two patents in suit are simply différent verbal expressions of exactly 
the same inventive thought, that a défense to one is a défense to both, 
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and that the same inventive thought is found in patent No. 401,530 
and the English patents. At the date of the filing of the applications 
in the patents before the court Tesla had already invented the poly- 
phasé motor and System He had solved the difficulty of utilizing 
the alternating currénts in starting and raising the speed of the motor 
intô synchronism with the generator. This he accomplished by means 
of a succession or séquence of currénts as they emanated from the 
generator. This System required spécial generators and the use of 
two or more circuits, and was cumbersome and expensive, especially 
when sought to be applied to Systems where the units are small. To 
meet thèse objections, Tesla evolved the methods and appliances of 
the patents in suit. "I hâve," he says, "discovered another method 
of operating thèse motors which dispenses with one of the Une cir- 
cuits and enables me tq run the motors by means of alternating cur- 
rénts from a single original source. * * * Broadly stated, this in- 
vention consists in passing alternating currénts obtained from one origi- 
nal source through both of the energizing circuits of the motor and re- 
tarding the phases of the current in one circuit to a greater or less 
extent than in the other. The distribution of current between the 
two motor circuits may be efïected by induction or by dérivation." 
Instead of employing two independent currénts and two transmission 
circuits between such sources and the motor, Tesla hère employed but 
a single source and a single circuit leading to the motor, and at the 
latter divided the circuit into two paths, and by artificial means re- 
tards the current in one of thèse paths to a greater extent than in the 
other. 

The novelty of daim 1 of patent No. 511,559 consists in dividing 
a single alternating current by induction or dérivation and making it 
available for starting and raising to synchronism with the generator 
the speed of a motor by artificially varying the relative phases of the 
current in the motor circuits respectively. Manifestly any System of 
division of the single current which does not vary the phase of the 
motor circuits would be inoperative. "As a sctentific abstraction," 
say counsel in the brief filed in the Mutual Life Case, "the laws regu- 
lating the flow of electric currénts were as well known prior to Tes- 
la's invention as the laws governing the flow of water, but no useful 
application of the principle of artific'ally retarding an alternating 
current had ever been proposed until Tesla, conceiving the possibility 
of operating a two phase motor from a single current, turned the 
principle to useful account, and demonstrated that the retardation 
v.-hich had been regarded as fatal to the successful opération of the 
ordinary alternating current System, was the keystone of success in a 
great engineering problem." The fact that the différence in phase 
between the two independent currénts of the polyphasé motor System, 
as well as that existing between the currénts of the so-called split- 
phase motor System, could be artificially modified, was not new. It 
is the combination which is new. Even this would seem to be in a 
measure a logical séquence from the principles established in the poly- 
phasé motor patents. The présent patents seem to be merely an ex- 
tension of those principles. Yet, having in mind the fact of the re- 
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finement of distinctions both in principle and application thereof dis- 
closed in the electrical art, and the fact that the resuit attained in the 
présent case is so great an advance upon the prior art, I should be 
disposed, independently of the décisions cited, to sustain the patent, 
even were its patentable novelty not conceded. 

I confess to some difficulty in distinguishing between claims 1 and 
2 of the patent under considération. It seems to me to require a 
rather narrow reading of it to justify the statement that claim 2 covers 
only a spécifie method of accomplishing the opération of motors dis- 
closed in claim 1. This, however, is conceded by counsel for défend- 
ant. Therefore, and also because it does not seem necessary to go 
into this question for the purposes of this hearing, I assume the ad- 
mission to be justified by the language. The four claims of patent 
No. 511,560 alleged to be infringed are in terms for différent de- 
vices for practicing the invention of patent No. 511,559. Whatever 
différence there is in the varions claims under considération seems 
to consist more in the language of the claims than in reality. 
Whether this be so to the extent of invalidating any of them or not 
is not material hère. It is sufficiently apparent for the purpose of 
enabling the court to hold that the défenses raised herein, if sus- 
tained, would apply to ail of said claims. 

As above stated, the défense of double patenting rests upon the 
issuance of patent No. 401,520 on April 16, 1889, while the applica- 
tions for patents Nos. 511,559 and 511,500 were still pending in the 
patent office. Claims 1, 2, and 4 of patent No. 401,520 read as fol- 
lows: 

"(1) The method of operating an alternating-current motor herein de- 
scribed by flrst progressively shifting or rotating its pôles or points of great- 
est attraction and then, when the motor has attained a given speed, alternat- 
ing said pôles, as described. 

"(2) The method of operating an electro-magnetic motor herein described, 
which consists in passing through independent encrgizing circuits of the 
motor alternating currents differing in phase and then, when the motor has 
attained a given speed, alternating currents coinclding in phase as described." 

"(4) The method of operating a synchronizing-motor, which consists in 
passing an alternating current through independent energizing circuits of the 
motor and introducing into sucli circuits a résistance and self-induction coil, 
whereby a diiference of phase between the currents in the circuits will be 
obtained, and then, when the speed of the motor synchronizes with that of 
tlie generator, withdrawing the résistance and self -induction coll, as set forth." 

As will be seen, the distinguishing feature of claims 1 and 2, if 
any, consists in a method for changing the motor of the patents in 
suit and of the polyphasé patents of the prior art from a double- 
circuit motor to a synchronizing motor after it has reached a certain 
speed. The matter claimed as new in the patents in suit is clearly 
disclosed, and to that is added the idea and method of removing the 
différence in phase of the motor circuits by any known means. (See 
fines 31 to 37, page 3, of spécification.) Practically the same idea is 
set out at lines 95 to 99, page 2, of the spécification of patent No. 
511,560, where the patent says the two résistances are capable of 
being bodily withdrawn from, or inserted in, or varied in, the cir- 
cuits by any well-known means. This is said with référence to vary- 
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ing the phases of the circuits. To carry out the idea of patent 401,530 
would be but to vary the degree of the application of the eliminating 
process above stated. Whether the claims of patent No. 401,530 
describe a combination, or are simply for an aggregation, is eliminated 
from the case by admission of counsel for défendant, who concède 
their vaUdity. They are either invalid, or constitute a vaUd patent for 
what they cover; i. e., a method for operating a motor by the means 
disclosed in the patents in suit up to synchronism with the generator, 
and then, by proper devices, removing the différence in phase of the 
motor circuits, so that the motor will be run by the generator only. 
If, then, the claims are for a valid combination, the synchronizing 
switch or its équivalent must be an essential feature thereof, and it 
cannot be said that, where an application for a basic patent is pend- 
ing, the granting of a limited combination patent of which the basic 
patent v/hen granted would be an essential élément abandons the 
latter to the public. The two patents are entirely unlike. If the 
patents in suit had been granted before that of No. 401,530, and if 
the latter is a valid combination patent, it would not be for the same 
idea as that embraced in patent No. 511,559, and consequently would 
not constitute double patenting. In his spécification Tesla disavows 
any claim to the invention of the patents in suit. While this would 
be of no avail were it apparent that such was not the case, yet it may 
aid in construing the scope of the claims. 

But suppose Tesla had taken out the patents in suit prior to patent 
No. 401,630, and had embodied in his apparatus or devices the well- 
known means for varying, or withdrawing from, or inserting in the 
circuits, différence in phase set out in Unes 95 to 99, page 3, of patent 
No. 511,560, would it not hâve disclosed ail the éléments of patent 
No. 401,520? It seems to me it would. Hère, however, we are met 
by the proposition that the claims of the patents in suit do not cover the 
phase eliminating methods or devices, and in a case like the présent 
one the spécification should not be construed in that respect to modify 
them. Tesla being the inventor in both cases, I can see no reason 
why he was required to follow up the spécification by making his 
claims cover it. Such I do not understand to be the law. Tesla chose 
to make that feature the subject of a new application, as he had a 
right to do. Counsel for défendant seek to bring this case within the 
rule laid down by the Suprême Court in the case of Miller v. Eagle 
Mfg. Co., supra, and that of the cases decided upon the principles 
laid down in that case. In the Miller Case the patent first issued on 
division so clearly embraces ail the éléments of the second patent 
that it is unmistakably the same invention. The original application 
in the patents before the court constitute essential éléments of the limited 
patent first issued herein, but do not constitute the whole combination. 
This was held to be no dedication to the public in the Dayton Fan 
& Motor Case (C. C.) 106 Fed. 734, affirmed 118 Fed. 563, 55 C. C. 
A. 390; Thomson-Houston Co. v. Ohio Brass Co., 80 Fed. 713, 36 
C. C. A. 107 ; Palmer v. Brown Mfg. Co., 93 Fed. 935, 35 C. C. A. 
86. If further proof that the patents are not identical was needed, it 
may be found in the fact that No. 401,530 applies as well to a com- 
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bination with polyphasé motors as wîth a split-phase motor. If, on 
theother hand, patent No. 401,520 should be held void as an aggregation, 
that fact would not amount to a dedication to the public of the inven- 
tions of the two patents in suit, while the applications were pending. 
They are in no différent situation from what they would be in had 
they been issued prior to No. 401,520. The granting of a void patent 
for an improvement upon valid basic patents pending on applica- 
tion cannot be held to impair the inventor's rights under the basic 
patents. The latter, when granted, are operative from the date of 
filing the application. In the case of Thomson-Houston Co. v. Ohio 
Brass Co., supra, Judge Taft, speaking for the Court of Appeals for 
the Sixth Circuit, in passing upon the défense of double patenting 
based upon conditions of fact practically identical with those hère 
involved, says: 

"Now, It Is not material to this discussion wbether thèse improvements are 
patentable or not. They are expre;:;>ly claiined as iiuprovenients, and no at- 
tempt is made by the patentée to eover anything but them If Inventions at 
ail, then they are separable from the old switch and trolley combinations ; 
and, If they are not inventions, the patents are void and eover nothing." 

It seems clear to me that the court would be doing violence to the 
facts if it should hold the two patents in suit to be identical with 
patent No. 401,520. The rule of law as to double patenting does 
not apply. This being so, the patents in suit were in no wise affected 
by the expiration of the English patents. They were nothing more 
than improvements upon the basic patents in suit. They apply to a 
convertible motor, and as such are outside the scope of the patent of 
the original application. In the case of Westinghouse Electric & 
Mfg. Co. V. Stanley Instrument Co., supra, the Circuit Court of Ap- 
peals for the First Circuit in an opinion rendered June 14, 1905, has 
taken this view of the matter, in which, so far as is material in this 
case, I concur. As above stated, the défense rests its case almost 
wholly upon the two points; i. e. (1) double patenting; (2) expira- 
tion of British patents. 

The other matters of défense suggested hâve been so often de- 
cided adversely to defendant's position by the courts, some of them 
by this court, that I do not deem them entitled to be further discussed. 
They do not appeal to me as well taken. 

The finding must be for the complainant. Complainant may prépare 
a decree and présent it. 
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WAY V. HïdflENIO FLEEOED UNDERWBAR CO. et aU 

(Circuit Court, B. D. Pennsylvanla. January 5, 1906.) 

No. 49. 

Patents — Invention — Chest Peotectok. 

ïhe Way patent, No. 593,954, claim 3, for a chest and neck protector, 
silice tlie disclaimer of daims 1 and 2, is not so clearly void on Its 
face us to justii'y its belng so declared on demurrer. 

In Eqnity. Suit for infringenient of patent. On demurrer to 
amendée! bill. 

Fraley & Paul, for complainant. 
Hector T. Fenton, for respondents. 

J. B. McPHERSON, District Judge. Notwithstanding the able and 
earnest argument on behalf of the défendants, I am not prepared to 
say tliat the validity of the second claim of the Way patent should be 
determined upon this demurrer, but in so declaring I am not to be 
understood as intimating any opinion concerning the goodness of that 
claim. It is admitted to be narrow, and there may be difficulty in 
saving it after the disclaimer of claims 1 and 3, which was made neces- 
sary by the décision of Judge Dallas in Way v. McClarin (C. C.) 
91 Fed. 663, affirmed by the circuit court of appeals in 96 Fed. 416, 
37 C. C. A. 516, but the difficulty may not be insurmountable, and, at 
ail events the complainant will hâve thé usual opportunity to support 
his contention by such proofs as may be available. 

Moreover, I am not satisfied as to what weight should be given to 
the so-called estoppel set up in the bill. The défendants' brief pays 
little attention to the subject, and I do not feel willing to décide it 
without a fuller argument, and without feeling sure that ail the facts 
are before the court. 

The demurrer is overruled, and the défendants are directed to 
answer the amended bill within 20 days. 



HUME V. LAUREL HILL CEMETERY et al. 

(Circuit Court, N. D. California. October 9, 1905.) 

No. 13,457. 

Descent and Disteibtjtiok — TiTLE OF Heie — Action Relatino to Reai. 
Peopebty. 

tlnder tlie law of California a sole heir Is vested at once on the death 
of the ancestor with title to real estate which will support an action 
against a third party with respect thereto, regardless of whether there bas 
been a settlemeut of the estate and a decree of distribution. 

COKSTITUTIONAL LAW — EXEBCISE OF POUCE POWEE JUDICIAL POWEB TO 

Review. 

The question whether an ordinance Is a fair, reasonable, and approprl- 
ate exercise of the police power, or is an unreasonable, arbitrary inter- 
férence with the right to hold and enjoy property under the guise of an 
exercise of police power, is a judlcial one, and the courts are not pre- 
eluded from determining it by the mère tact that a municipal body has 
expressed Its judgment 
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8. MxTinciPAL CoBPOBATio:<rs— Police Power— Reasonableness of Regulatiok. 

An ordinance whicli arbitrarily prohibits the burial of bodies within an 

entire county, embraclng large tracts of land uuoccupied and remote from 

human habitation, where the public health and safety could not possibly 

be endangered, is unreasonable and void. 

4. Same — Peohibitinq Use of Cemetebi'. 

If a cemetery has never been and will not become a nuisance, and is 
not dangerous to life nor detrimental to the public health, it is not with- 
in the constitutional powers of a municipality to prohibit its use. 

In Equity. On demurrer to bill and amendments. 

Lloyd & Wood and Haven & Haven, for complainant. 
Percy V. Long, City Atty., and John S. Partridge, Asst. City Atty., 
for défendants. 

HUNÏ, District Judge. Complainant brings this action to obtain 
a writ of injunction against the défendants, enjoining them, during the 
pendency of the suit and until further order of the court, from en- 
forcing and attempting to carry into efïect the provisions of an ordi- 
nance, numbered 25, passed by the city council of the city of San Fran- 
cisco, prohibiting the burial of the dead within the city and county of 
San Francisco, and from in anywise preventing or interfering with the 
complainant in the burial of the dead body of Sarah R. Macbeth in a 
certain burial plot alleged to belong to complainant, and from prevent- 
ing or attempting to prevent complainant or other lot owners from bury- 
ing or interring, or causing to be buried or interred, the dead body of 
any person in the Laurel Hill Cemetery at San Francisco. The com- 
plainant is a citizen of California. The Laurel Hill Cemetery is an as- 
sociation. The city and county of San Francisco is a municipal cor- 
poration. She also makes défendants the board of supervisors of the 
city and county of San Francisco, the board of health of the city and 
county of San Francisco, certain persons who are members of and 
constitute the board of supervisors of the city and county of San Fran- 
cisco, certain persons who are members of and constitute the board of 
health of the city and county of San Francisco, and the health ofScer 
of said city and county. 

Her bill allèges that there was passed and duly approved on April 18, 
1859, an act of the Législative Assembly of the state of California en- 
titled "An act authorizing the incorporation of rural cemetery asso- 
ciations" (St. 1859, p. 281, c. 267), under which it was provided that 
any number of persons residing in said state, not less than seven, who 
should désire to form an association for the purpose of procuring and 
holding lands to be used exclusively for a cemetery or place for the 
burial of the dead, might meet and proceed to form an association ; 
and it was further provided that a certificate, stating the names of the 
associâtes, the number of trustées, and the time of their élection, 
should be made and acknowledged, and filed and recorded in the of- 
fice of the county clerk of the county in which the cemetery grounds 
were situated ; and that, upon complying with thèse provisions, the as- 
sociation mentioned should be a body politic and incorporate, in fact 
and in name, and bave certain corporate powers, for instance : to sue 
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and be sued, to purchase, hold, sell, and convey such real and personal 
estate as the purposes of the incorporation should require, to make by- 
laws, not inconsistent with the laws of the state, for the organization 
of the Company, the management of the property, the régulation of its 
afïairs, and for carrying on ail kinds of business within the object and 
purposes of the company. The bill allèges that the aforesaid act is 
now in full force and effect; that after its passage, on April 11, 1867, 
Nicholas Luning and others met and duly elected officers and pro- 
ceeded to form an association, which was named the "Laurel Hill 
Cemetery," and did elect trustées, and did make the necessary certif- 
icate, and did cause the same to be filed and recorded in the ofFice of 
the county clerk of the city and county of San Francisco, in which the 
cemetery grounds of said association were situated; and that since 
the recording of the certificate the défendant Laurel Hill Cemetery 
became, and was, and ever since has been, a leg^ally incorporated body. 
It is alleged that the city and county of San Francisco is a municipal 
corporation organized and existing under and by virtue of the Consti- 
tution and laws of the state of California; that since January 2, 1900, 
the said city and county of San Francisco has been subject to a char- 
ter framed for its government, and adopted in pursuance of the pro- 
visions of the Constitution of the state of California ; and the défend- 
ant board of supervisors of the city arid county of San Francisco are, 
by said charter, vested with the législative power of said city and 
county ; and the défendants the board of health of the city and county 
of San Francisco and the health officer of said city and county are 
vested with the régulation and control of the health of the inhabitants 
of the said city and county ; and that the défendant Schmitz is mayor 
of the said city and county. 

Complainant further shows that, during the year 1853, Nathaniel 
Gray and his associâtes were co-owners of a tract of land outside of 
the corporate limits of the city of San Francisco, and that, in Novem- 
ber of 1853, the said Gray and his associate co-owners concluded to 
dévote the said tract of land, which is now occupied as a cemetery by 
the défendant Laurel Hill Cemetery, to the purposes of a rural 
cemetery, and thereupon they began to prépare the land for the pur- 
poses aforesaid, and did clear the same and grade it and construct roads 
and avenues, and do ail work necessary to fit the said lands for the 
uses to which it was designed to dévote the same, and did continue to 
prosecute the work until May 30, 1854, upon which day the lands re- 
ferred to were publicly dedicated to the purposes aforesaid under the 
nàme of "Lone Mountain Cemetery"; that the dedication was of 
public importance ; that a large number of persons were présent at the 
dedication, that the proceedings connected with the dedication céré- 
monies were published, and that it was generally known that the lands 
had been set apart and dedicated by the said Gray and his associâtes 
for the exclusive purposes of a place for the burial of the dead ; that, 
at the time of the establishment of the said Lone Mountain Cemetery, 
the same was outside of the corporate limits of the city of San Fran- 
cisco, and remote from the business part of the said city, distant at least 
two miles thérefrom, and was more than one mile away from any part 
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of the city used for dwellings ; that no streets leading from the business 
or dwelling part of the city to the cemetery had been opened or paved ; 
and that the only way to the cemetery for vehicles was along the street 
or road leading to the miUtary réservation of the Government of the 
United States, situated on the shores of the Bay of San Francisco, 
thence by a road leading from the highway aforesaid to the cemetery, 
a distance of four miles from the city, which road was kept in repair 
by the associâtes aforesaid for the purpose of obtaining access to the 
said Lone Mountain Cemetery, at which it stopped ; that during the oc- 
cupation and use of the said tract of land for the purpose of the said 
Lone Mountain Cemetery, very large sums of money were expended in 
improving the cemetery, constructing walls, monuments and other im- 
provements, in planting, watering, and otherwise caring for grasses, 
flowers, and shrubbery therein, and the lands were always used exclu- 
sively for cemetery purposes ; that Gray and his associâtes continued to 
improve the property, and expended thereon, over and above the re- 
ceipts, upwards of $160,000, and, between the time of the establishment 
of the cemetery and its conveyance to the Laurel Hill Cemetery, they 
sold to divers persons more than 3,000 lots and plots, many of which 
hâve been improved at great expense, and it was notoriously known 
to the city of San Francisco that such work was being donc, and such 
expenditures were being made in the said cemetery, and for the pur- 
poses aforesaid. 

Complainant further allèges that on the 26th day of May, 1868, and 
after the formation and organization of the défendant Laurel Hill 
Cemetery, Gray and his associâtes conveyed to the défendant Laurel 
Hill Cemetery ail that part which had been actually appropriated to the 
purposes of a cemetery ; that the grant and conveyance was made upon 
the condition that the grantee should lay out and divide the same into 
cemetery lots, and sell the same for cemetery purposes, and carry on the 
usual business of a rural cemetery ; that défendant took possession, and 
ever since has continued to carry on and conduct the business of a ceme- 
tery ; that the last above described tract constituted and comprised that 
portion of the original tract which had been set apart and used for ceme- 
tery purposes, and, upon the grant and conveyance aforesaid, ail that 
part of the said original tract which was not included in said conveyance 
was appropriated to and used for other purposes, and was no longer de- 
voted to the purposes of a cemetery ; that afterwards, on the 17th day of 
May, 1871, the défendant Laurel Hill Cemetery applied to the board of 
supervisors of the city and county of San Francisco for a grant of the 
tracts last above described, pursuant to the provisions of an act of the 
Législature of the state of California, entitled "An act to expedite the 
settlement of land titles in the city and county of San Francisco, and to 
ratify and confirm the acts and proceedings of certain of the authorities 
thereof" (St. 1869-70, p. 353, c. 349) ; that thereafter, on June 23, 1871, 
after proceedings had been regularly had, the then mayor of the city and 
county of San Francisco granted to the said défendant the tract of land 
last above described for a considération of $24,139.79, which was paid to 
the treasurer of said city and county ; that thereafter, on December 29, 
1890, said défendant Laurel Hill Cemetery sold from the western side 
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of said tract of land a portion thereof net required for and net in use 
for burial purposes, and thereby reduced the size of the cemetery to an 
area particularly described in the pétition, and that défendant lias since 
held, and now holds, the tract specifically described, and uses the same 
exclusively for cemetery purposes. 

Complainant allèges that, at the time of the entry of the défendant 
Laurel Hill Cemetery into the possession of said lands, its predecessors 
had sold therein a large number of lots, and that unaer the provisions 
of the act of the Législature of the state of California iirst above men- 
tioned, and under which said défendant was incorporated, it was and 
is provided that in case the ground purchased for cemetery purposes, in 
accordance with the provisions of said act, shall hâve been used as a 
cemetery previous to such purchase, then those who are lot owners at 
the time of the purchase shall hâve ail the privilèges they would be en- 
titled to by purchase from a corporation formed, as in said act provid- 
ed ; that, by the provisions of the said act, it was provided that, when- 
ever any lands procured and held, as in said act provided, to be used ex- 
clusively for cemetery purposes by a corporation organized under the 
provisions of said act, shall be laid off into lots, and such lots, or any of 
them, shall be transferred to individual holders, and after there shall 
hâve been an interment in a lot or plat so transferred, such lot or plat 
from the time of such interment shall be forever thereafter inaliénable, 
and shall, upon the death of the holder or proprietor, descend to his heirs 
at law forever; that thereby, and by the enactments and provisions 
aforesaid, complainant allèges that the state of California contracted 
with the lot owners for the perpétuai use of such lots and plats for the 
purposes in the said act prescribed, and such owners and their heirs at 
law became, and were, and now are, vested with lawful and inaliénable 
right to such use ; that since the establishment of the said cemetery, and 
its dedication in the year 1854, the défendant Laurel Hill Cemetery 
and its predecessors in interest hâve sold and conveyed 40,000 lots ; that 
a large proportion thereof hâve been used for interments, but that a 
large proportion of said lots are still capable of receiving a number of 
interments in addition to those already made therein; that the owners 
and proprietors of said lots hâve, since the establishment of the ceme- 
tery, and the purchase by them of said lots, acted and relied upon the 
contract aforesaid, and in reliance upon the faith and crédit thereof, and 
fully believing that they would be protected in the uses of their said lots, 
as in said act guarantied, hâve expended large sums of money upon the 
same, and hâve erected great numbers of monuments to perpetuate the 
memory of the members of the family who may hâve been interred in 
the said lots; that said lots hâve been made beautiful by the employ- 
ment of the highest skill in landscape culture, and that upon the im- 
provement and embellishment of said lots, upon information and belief, 
complainant allèges more than $2,000,000 hâve been expended; that the 
improvements are of a lasting character, and that the holders and pro- 
prietors of the lots were further induced to make expenditures, because 
of the fact that, under the provisions of the statute aforesaid, tht de- 
fendant Laurel Hill Cemetery, upon payment of its indebtedness caus- 
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ed by its purchase of the lands in said cemetery, is required to apply ail 

the proceeds arising from the sales of lots and graves to the improve- 
ment, embellishment, and préservation of the said cemetery, and to in- 
cidental expenses, and to no other purpose or object; that about eight 
miles of paths and ways hâve been constructed, that a réservoir and Sys- 
tem of waterworks hâve been built, and walls to inclose the said ceme- 
tery, and other works, which hâve cost more than $100,000 ; that, at the 
time of the purchase and acquisition by the Laurel Hill Cemetery of the 
cemetery aforesaid, it created a bonded indebtedness in the sum of $135,- 
000, and for the payment thereof used and employed 60 per cent, of the 
proceeds of ail sales of lots, plots, or graves in said cemetery, until the 
final payment of said indebtedness, which was made on December 31, 
1890, since which time the whole of ail proceeds derived from the sale 
of lots and graves has been applied to the improvement of the said ceme- 
tery, and to incidental expenses, and under the provisions of the first- 
mentioned act of the Législature of California, under which the said de- 
fendant Laurel Hill Cemetery was incorporated, ail of such proceeds 
must in the future be applied to the purposes aforesaid; that the said 
défendant has yet unsold about seven acres of land within the said 
cemetery, and that the same has been divided, or may be divided, into 
lots and graves sufficient for the burial of about 9,000 bodies, and that 
the whole of said unsold area is now ready, and has been prepared, for 
sale to persons desiring to acquire the same for burial purposes; that 
the estimated value of the ground unsold is $75,000, and it is alleged 
that, if said défendant Laurel Hill Cemetery were allowed to continue 
the use of said cemetery for the purposes of its establishment, it would 
be able to sell said ground, so remaining unsold, and to receive the sum 
of $75,000 therefor, ail of which must be applied to the improvement, 
embellishment, and préservation of said cemetery and to incidental ex- 
penses, and for no other purpose or object. 

It is alleged that ail the officiai and other maps of the said city and 
county show the tract of land aforesaid as laid out and described as a 
cemetery; that no public streets hâve ever been laid out or opened, or 
declared as streets, into or through said tract; that the said défendant 
Laurel Hill Cemetery has paid ail taxes and assessments that hâve been 
made upon the said tract of ground, including street assessments and 
charges for the improvement of the streets adjoining said land, and for 
the construction of sidewalks ; that, at ail times since the establishment 
of said cemetery, the said défendant Laurel Hill Cemetery, and its 
predecessors, and lot owners therein, bave observed and performed ail 
and every of the rules, régulations, and requirements establishd by the 
said city and county, and by the board of health therein, concerning 
the interment of bodies in such cemetery ; and that they bave at ail times 
exercised care and diligence so that the same could not be objectionable 
in any way, or be chargeable with neglect of any précautions to protect 
the sanitary conditions of the neighborhood in which the said cemetery 
is situated, and of said city and county, 

Complainant avers that at no time since the establishment of the said 
cemetery has it, or any part thereof, been, nor is it, or any part thereof, 
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now, or will it be, or auy part thereof, injurious to health, îndecent, or 

offensive to the sensés, or any obstruction to the free use of property, so 
as to interfère with the comfortable enjoyment of life or property, or un- 
lawfully obstruct the free passage or use in the customary manner of 
any public park, square, street, or highway ; that the soil of said ceme- 
tery is sand, and the natural condition and character thereof are such 
that no dangerous or disease-breeding éléments can be transmitted 
through the same from the decaying remains of the bodies buried there- 
in ; that, since the establishment of said cemetery, many résidences hâve 
been built in its neighborhood, and the same bave been, and are now, 
occupied by familles, and yet it has not been proven that the district em- 
bracing said cemetery and said résidences was unhealthy, but, on the 
contrary, the said district has always been, and now is, regarded as par- 
ticularly healthy and free from the diseases which prevail in other parts 
of said city and county ; that there bave not been, and are not now, any 
wells excavated in the neighborhood of said cemetery for the purpose 
of supplying water to any of the résidences for familles residing there- 
in, or for consumption by human beings. 

It is further averred that there are within the corporate limits of the 
city and county of San Francisco several large tracts of land, some of 
which consist of barren sand hills, and are entirely unoccupied, and 
some of which are used solely for farming purposes ; that some of said 
tracts of land contain several hundred acres of land; and that inter- 
ments of dead bodies could be made on several of said tracts of land 
and within the corporate limits of the city and county of San Francis- 
co, which would be more than a mile distant from any human habitation 
or public thoroughfare. 

It is then averred that, notwithstanding the premises, the board of 
supervisors of the city and county of San Francisco, défendants herein, 
pretending to act under and by virtue of the charter of said city and 
county, did, on the 26th day of March, 1900, vote and adopt a resolution 
of which the f ollowing is a copy : 

"Bill No. 54. Ordinance No. 25. Prohibltlng the burlal of the dead within 
the city and county of San Francisco. 

"Whereas, the burial of the dead within the city and county of San Fran- 
cisco Is dangerous to life and detrimental to the public health : Therefore, be it 

"Ordained, by the people of the city and county of San Francisco as fol- 
lows: 

"Section 1. It shall be unlawful for any person, association or corporation, 
from and after the first day of August, A. D. 1901, to bury or Inter, or cause to 
be interred or buried, the dead body of any person in any cemetery, gi'aveyard 
or other place within the city and county of San Francisco, exclusive of those 
portions thereof which belong to the United States, or are within Its exclusive 
jurisdiction. 

"Sec. 2. Any person, association or corporation violating any of the provi- 
sions of this ordinance shall be deemed guilty of a misdemeanor, and, upon con- 
viction thereof, shall be punlshed by a fine of not less than one hundred ($100) 
dollars, nor more than flve hundred ($500) dollars, or by Imprisonment not 
exceeding six (6) months, or by both such fine and imprisonment. 

"Sec. 3. Order No. 1,961, and ail orders or parts of orders in confllet wlth 
the provisions of this ordinance are hereby repealed. 

"In board of supervisors, San Francisco, March 26, 1900. 
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"After having been published flve successive days, according to law, taken up 
and passed by the followlng vote: 

"Ayes — Supervisors Booth, Boxton, Brandensteln, Comte, Connor, Curtls, 
D'Ancona, Duboce, Dwyer, Helms, Hotaling, Jennings, Maguire, McCarthy, 
Reed, Sanderson. 
"Excused from votlng — Superviser Tobin. 
"Absent — Superviser Fontana. 

"Jno. A. Russell, Cierk. 
"Approved: San Francisco, Mardi 30, lOOO. 

"James D. Phelan, 
"Mayor and Ex-Officlo Président of the Board of Supervisors." 

Complainant further allèges that this ordinance was not enforced by 
défendants as against the Laurel Hill CemeteryuntilNovemberlS, 1903 ; 
that at ail times from the establishment of said cemetery in 1854, until 
November 13, 1903, the burial of dead bodies therein was permitted, but 
that on and after November 13, 1903, défendants refused to permit or 
allow the burial of further dead bodies in said cemetery. 

It is then set forth that on October 20, 1886, Robert Stuart Macbeth 
purchased from the said défendant Laurel Hill Cemetery a burial plot ; 
that under such purchase a deed of conveyance was made and delivered 
to him ; that thereafter said purchaser improved the said lot ; that the 
said Macbeth died, and his body was interred in the aforesaid plot on 
July 5, 1897, and that subsequently the bodies of several of his chil- 
dren were interred in the aforesaid plot ; that on February 25, 1903, the 
body of an adult daughter was interred in the said plot ; that on Novem- 
ber 13, 1903, Sarah R. Macbeth, who was the surviving widow of said 
Robert Stuart Macbeth, died, and ever since the death and burial of her 
husband she had upon many occasions expressed to complainant her 
strông désire to be buried in the aforesaid plot by the side of the bodies 
of her deceased husband and children ; that upon the death of said Sarah 
R. Macbeth, and on November 13, 1903, complainant requested the 
défendant Laurel Hill Cemetery to prépare a grave for the burial of the 
body of said Sarah R. Macbeth in the aforesaid burial plot, but that the 
said défendant Laurel Hill Cemetery refused to allow complainant to 
bury the body of Sarah R. Macbeth in said plot unless a permit for said 
burial were obtained by said complainant from the office of the défend- 
ant the board of health of the city and county of San Francisco ; that 
thereupon complainant applied for such permit, but was refused the 
same, upon the ground that such burial was contrary to the provisions 
of the aforesaid ordinance ; that ever since November 13, 1903, défend- 
ants herein, acting under the alleged authority of the said ordinance, 
hâve prohibited the burial of the dead body of any person in the afore- 
said cemetery, and in ail parts of the said city and county of San Fran- 
cisco (other than those parts which belong to the United States) ; and 
that the only alleged justification of such prohibition by défendants is 
the ordinance hereinbefore set forth. 

Complainant allèges that she is the daughter and only surviving heir 
at law of said Robert Stuart Macbeth and said Sarah R. Macbeth, and 
that she is the owner of the aforesaid burial plot purchased by her 
father, as aforesaid, and that since défendants hâve refused to permit the 
interment of the body of the deceased mother in the said burial plot, she 
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has been compelled to bury the body of her deceased mother în a ceme- 
tery situated in a county other than the city and county of San Francis- 
co; but that she desires to remove the same to the burial plot in said 
Laurel Hill Cemetery, and that she will do so whenever permitted so 
to do by défendants. 

She allèges that the ordinance set forth is wholly void and without 
force and effect, in that it is contrary to and in violation and in déroga- 
tion of the provisions of section 8 of article 1 of the Constitution of the 
United States in this : That it is a municipal law impairing the obliga- 
tion of a contract, and in that behalf she allèges that by reason of the 
organization of the said Laurel Hill Cemetery under the act of 1859, 
hereinbefore mentioned, and its acceptance of the provisions thereof, 
and its acquisition of lands, which now constitute the said Laurel Hill 
Cemetery, and by their use exclusively for cemetery purposes, a con- 
tract was made and still exists between the said Laurel Hill Ceme- 
tery and complainant, and the other lot owners therein, and the state of 
California, by which the said Laurel Hill Cemetery is entitled to con- 
tinue the holding and use of said lands for the purposes aforesaid; 
and the said complainant and other lot owners are vested with the in- 
aliénable right to continue burials and interments in the lots acquired by 
them from said Laurel Hill Cemetery, or its predecessors ; that the said 
act of the Législature of the state of California is in full force and ef- 
fect ; and that there never has been any législative provision which au- 
thorized the city and county of San Francisco, or its board of supervis- 
ors, to pass any order, or other municipal enactment, preventing burials 
in the said Laurel Hill Cemetery. 

Complainant avers that said ordinance is contrary to and in violation 
of the fourteenth amendment to the Constitution of the United States, 
in that it deprives the said Laurel Hill Cemetery of its property without 
due process of law, and that it deprives said complainant and various 
other lot owners of their property without due process of law ; that, if 
the said ordinance is continued, the said Laurel Hill Cemetery will be 
prevented from making any sales of lots now remaining unsold, and that 
ail the owners of lots therein will be wholly prevented from making 
further interments, and will thereby be deprived of their property, and 
be prevented from making lawf ul use thereof ; and that, by denying to 
the complainant the right to bury the body of her deceased mother in 
her plot, she has been deprived of her property without due process 
of law. And she further avers that the inaliénable right to use her 
burial plot aforesaid, and her présent right to bury the body of her de- 
ceased mother therein, of which right she has been deprived by the 
provisions of the aforesaid ordinance, is of far greater value than the 
sum of $2,000, and that the value of such right will be increased upon 
the death of her descendants and other persons whose bodies would be 
entitled to burial in the plot, but for the provisions of the aforesaid ordi- 
nance, and that the matter in dispute in this action exceeds, exclusive 
of interest and costs, the sum or value of $2,000. 

It is also alleged that the said ordinance is in violation of the act of 
the Législature of the state of California of April 18, 1859, which au- 
thorized the incorporation of rural cemetery associations, and complain- 
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ant pleads that the said Laurel Hill Cemetery is entitled to continue 
its use of the lands acquired for cemetery purposes ; and that the Légis- 
lature of the State has never authorized the municipal corporation, the 
city and county of San Francisco, to violate the provisions of the said 
act, or to prevent further burials in any of the cemeteries owned by cor- 
porations organized under the provisions of the act referred to. 

She allèges that the ordinance is unreasonable, in that it prevents any 
burial within that part of the city and county of San Francisco which is 
under the comtrol and jurisdiction of the said municipal corporation; 
and she allèges that it is the duty of the said municipal corporation to 
provide suitable places for the burial of the dead within its corporate 
limits, and that the said municipal corporation is without authority to 
compel other counties or other municipal corporations to permit and 
allow the burial of the dead from the said city and county of San Fran- 
cisco to be had in said other counties or municipal corporations. 

She avers that it is unreasonable also, in that it does not permit the 
prévention or abating of the injurious effects alleged to resuit from 
the continued use of said cemetery by the use and adoption of pré- 
cautions which would obviate ail the olDJections alleged in the preamble 
of such resolution to the burial of the dead in the aforesaid cemetery; 
that the ordinance is unreasonable and void because, so far as the de- 
fendant Laurel Hill Cemetery is concerned, the facts recited in the 
preamble of such resolution do not exist, and the cemetery has not, and 
never has, and never will, become a nuisance within the meaning of 
the provisions of the Civil Code of the state of California ; that it is not 
true that the burial of the dead within the aforesaid cemetery is dan- 
gerous to life and detrimental to the public health, but that, on the 
contrary, such burial in the cemetery is wholly free, and will continue 
absolutely free, from any danger to life or détriment to the public 
health; that the ordinance is unreasonable and void, because the said 
municipal corporation is estopped by its acts and conduct to claim or 
assert the right of making it unlawful to continue to bury or inter 
bodies of dead persons in the aforesaid cemetery; that at ail times 
since 1853, the city and county of San Francisco has had knowledge 
that the predecessors of said Laurel Hill Cemetery had prosecuted the 
work of establishing a cemetery which was at the time of its establish- 
ment removed for more than two miles from the business part of the 
city of San Francisco; that the said Laurel Hill Cemetery, in 1868, had 
acquired the said cemetery ground, and had sold a great part of the 
lots, and had expended large sums in the préservation of said ceme- 
tery, and that many persons had expended large sums of money there- 
in, in the belief that they and their heirs at law would be permitted 
to continue the interments of the dead within the same; that the city 
of San Francisco, and the said city and county of San Francisco, hâve 
at ail times, until the passage of the ordinance aforesaid, encouraged 
the said Laurel Hill Cemetery and its predecessors in interest, and 
said lot owners in the work of maintaining and adorning the said 
cemetery and keeping it for the uses to which it has been devoted ; that 
the city and county of San Francisco has received a large sum of 
money as the purchase price for the lands embraced within the said 
142 F.— 36 
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cemetery, and large sums in payment of street assessments an3 other 
improvements, with full information that the lands aforesaid had been 
devoted exclusively to the uses of a cemetery, and yet the city and 
county of San Francisco retains ail of the said sums and does not now 
ofïer to return the same; that heretofore, on March 15, 1888, the 
board of supervisors of the said city and county duly passed and adopt- 
ed an order (No. 1,961) prbhibiting the burial of the deadwithin certain 
limits of the city and county of San Francisco, and therein declared that 
it should be unlawful for any persons or associations, from and after 
January 1, 1889, to bury the dead body of any person in any ceme- 
tery or any place within that portion of the city and county of San Fran- 
cisco bounded and described in the said order, and which said portion 
of said city and county did not include, but, on the contrary, excluded, 
the lands and premises constituting the said Laurel Hill Cemetery; 
that said Order 1,9G1 was adopted by the board of supervisors of the 
city and county of San Francisco with full knowledge of the said use 
and existence of the Laurel Hill Cemetery, and the exclusion was 
made with such full knowledge. 

It is also alleged that Ordinance No. 25, aforesaid, is unreasonable 
and void, because there are within the corporate limits of the city and 
county of San Francisco several large tracts of land which are either 
entirely unoccupied or used solely for farming purposes, some of which 
consist of several hundred acres of land, and upon which interments 
of dead bodies could be made, which would be more than a mile distant 
from any human habitation or public thoroughfare. 

Complainant then allèges that the city and county of San Francisco, 
and the board of supervisors, and the board of health, and the mayor, 
and the health officer, are enforcing Ordinance No. 25, and preventing 
interments in Laurel Hill Cemetery, and thereby destroying the value 
thereof ; and that ail of the acts and doings of the said défendants are 
contrary to equity and good conscience, and tend to the wrong, injury, 
and oppression of the complainant. 

The défendants, the city and county of San Francisco, the board of 
supervisors of the city and county of San Francisco, the board of health 
of the said city and county, the mayor of the said city and county, and 
the members of the board of supervisors of the said city and county, and 
the members of the board of health of the said city and county, and the 
health officer of the same, respondents to the bill of complaint, demur 
upon the ground that the complainant's bill does not contain any mat- 
ter of equity wherein the court can grant her any relief, and that this 
court has no jurisdiction of the subject-matter attempted to be set forth 
in complainant's bill, nor of the persons of thèse respondents, nor of 
the persons of any of thèse respondents. 

Plaintiff, being the only heir, is entitled to maintain this action. Her 
title as heir to land vested at the death of the ancestors. It did not orig- 
inate in a decree of distribution, but came from the ancestor. Bâtes 
V. Howard, 105 Cal. 173, 38 Pac. 715; Estate of Newlove, 143 Cal. 377, 
75 Pac. 1083. A final decree of distribution in a probate court only 
serves to release the property of the heir from the conditions to which, 
as the estate of a deceased person, it was subject. Spotts v. Hanley, 85 
Cal. 155, 24 Pac, 738 : Abbott's Probate Laws, § 430. 
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We are not dealing with any dispute between the heir and executor, 
or administrator ; hence, whether the right of possession remains ex- 
clusively with the executor or administrator, until it appears that the es- 
tate has been settled, is not now material. Hère the title of the com- 
plainant and her right of possession are so vested as to be good against 
ail persons claiming adversely to her, except the executor or adminis- 
trator, or persons claiming under him. 

Inasmuch as the question presented to the court herein arises upon re- 
spondents' demurrer to complainant's bill of complaint, ail the ma- 
terial facts alleged in the said bill must be taken as admitted for the 
purposes of passing upon the sufficiency of the demurrer. Pacific R. 
R. of Missouri v. Missouri Pac. Ry., 111 U. S. 505, 4 Sup. Ct. 583, 
28 L. Ed. 498; Dillon v. Barnard, 21 Wall. 430, 22 L. Ed. 673. 

The vital question to be determined is, not whether the exercise of the 
police power with référence to any particular cemetery has been prop- 
erly had, but whether the ordinance under investigation is valid. 
Counsel for respondents contend that the validity of the ordinance 
must be determined from the face of the ordinance alone, and that 
the court will look no farther; that the board of supervisors of the 
city of San Francisco having jurisdiction of the subject-matter, its ordi- 
nance is an adjudication thereof, and that the courts hâve no jurisdic- 
tion to inquire into the reasonableness of the acts of the board. I can- 
not assent to thèse views. 

The right of the législative branch of the government to exercise 
what are called police powers in determining, in the first place, what 
measures are "appropriate or needful" for the protection of the pub- 
lic health, cannot at this day be seriously questioned. That doctrine has 
been considered too often by the Suprême Court, where the fréquent 
sanction of judicial expression and décision has sustained it as a uni- 
versal rule of législative power. Mugler v. Kansas, 123 U. S. 623, 8 
Sup. Ct. 273, 31 L. Ed. 205. But there are limitations to the valid ex- 
ercise of the police power. Lochner v. State of New York (U. S. Sup. 
Ct.— decided April 17, 1905.) 25 Sup. Ct. 539, 49 L. Ed. 937. And 
the courts will pass upon the constitutionality of législative acts and dé- 
clare them void, if clearly unreasonable, or in conflict with the funda- 
mental law. It is not only the right, but also the duty, of the judiciary 
to do so. 

Long since did this become fixed in our jurisprudence. An inquiry 
into the question of whether an ordinance is a fair, reasonable, and ap- 
propriate exercise of the police power, or is an unreasonable, arbitrary 
interférence with the right to hold and enjoy property, under the guise 
of an exercise of police power, is a judicial one, and the courts are not 
precluded from answering it by the mère fact that a board of supervisors 
or municipal council has expressed its judgment. No higher authority 
can be cited to support this view than the frequently quoted language of 
Chief Justice Marshall, in Marbury v. Madison, 1 Cranch, 137, 2 L. Ed. 
60: 

'To what purpose are powers Ilmited, and to what purpose Is that limita- 
tion commîtted to writing, If thèse limitations may at any time be passed by 
those intended to be restrained? ïhe distinction between government with 
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llmited and unlimlted powers Is abolished If those Ilmttatlons do not confine 
the person on whom they are Imposed, and If acts prohibited and acts allowed 
are o£ equal obligation." 

Again, the Suprême Court, in Mugler v. Kansas, 133 U. S. 661, 8 
Sup. Ct. 297, 31 L. Ed. 305, said: 

"The courts are not bound by mère forms, nor are they to be misled by mère 
pretences. They are at liberty, * * * indeed, are under a solemn duty, 
* • • to look at the substance of things whenever they enter upon the in- 
quiry whether the Législature has transcended the limits of its authorlty. If, 
therefore, a statute purportlng to hâve been enacted to protect the public 
health, the public morals, or the public safety, has no real or substantlal re- 
lations to thèse objects, or Is a palpable invasion of rights secured by the 
fundamental law, It is the duty of the courts to so adjudge, and thereby to 
give effect to the Constitution." Pollock v. Farmers' L. & T. Co., 157 U. S. 
554, 15 Sup. Ct. 073, 39 L. Ed. 759 ; Reagan v. Farmers' !.. & T. Co., 154 U. S. 
362, 14 Sup. Ct. 1047, 38 L. Ed. 1014 ; Covington Turnpike Road v. Sandford, 
164 D. S. 578, 17 Sup. Ct. 198, 41 L. Ed. 560 ; Tick Wo v. Hopkins, 118 U. S. 
356, 6 Sup. Ct. 1064, 30 L. Ed. 220; Lochner v. State of N. Y. (Case No. 292, 
Oct. Term U. S. Sup. Ct. 1904) 25 Sup. Ct. 539, 49 L. Ed. 937; Lawton v. Steele. 
152 U. S. 133-137, 14 Sup. Ct 409, 38 L. Ed. 385 ; Jew Ho v. Willlamson (C. C.) 
103 Fed. 10. 

The ordinance under examination prohibits the burial of dead bodies, 
not only within those portions of the city of San Francisco which are 
thickly inhabited, but throughout the limits of the municipality, which 
embrace the entire county of San Francisco. It does not attempt to 
regulate in any manner the burial of bodies within that territory (thus 
recognizing that existing cemetery associations hâve rights demanding 
considération), by requiring such safeguards and précautions in the in- 
terment of bodies as would avoid danger to the public health ; but it 
prohibits any burials under any and ail circumstances and conditions. 
It déclares that the burial of dead bodies within the city and county of 
San Francisco is dangerous to life and detrimental to public health. By 
its mère order, the local authority seeks to prevent the further use of 
quantities of valuable property, notwitstanding the fact that the use 
of the same has been heretofore legitimate, even essential in its na- 
ture to civilization. An examination of the averments of the bill of 
complainant discloses facts not only justifying this statement, but shows 
that the Laurel Hill Cemetery is not now, and never has been, and never 
will become, a nuisance, within the meaning of the Civil Code of Cali- 
fornia (section 3479), which defines what a nuisance is within that 
State ; and that it is not true that burials of dead bodies within the afore- 
said cemetery are dangerous to life and detrimental to the public health. 
Conditions are clearly shown in the complaint under which there 
could be no reasonable reason for denying the right of use and enjoy- 
ment; therefore the ordinance is subject to judicial investigation, un- 
less, because of a récital that a measure is to protect public health, the 
power of the board may not be restrained at ail. But as shown, this 
doctrine cannot be sustained. 

An ordinance which arbitrarily prohibits the burial of bodies within 
an entire county, embracing large tracts of land unoccupied and remote 
from human habitation, where the public health and safety cannot 
possibly be endangered, is clearly unreasonable and void. Freund on 
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Police Powers, § 178; Los Angeles v. Hollvwood Cemetery Associa- 
tion, 124 Cal. 344, 57 Pac. 153, 71 Am. St. Re'p. 75; Lake View v. Letz, 
44 111. 81 ; Musgrove v. Church of St. Louis, 10 La. Ann. 431 ; City of 
New Orléans v. St. Louis Church, 11 La. Ann. 244. If the cemetery in 
question has never been, and will not become, a nuisance, and is not 
dangerous to life or detrimental to the public health, it is not within 
the constitutional powers of the municipality to suppress it. Yates v. 
Milwaukee, 10 Wall. 505, 19 L. Ed. 984. 

For the purpose of this hearing, the Laurel Hill Cemetery has not 
been, and is not now, indécent to the sensés, or ofifensive, or an obstruc- 
tion to the free use of property. The offensiveness must, as a rule, 
consist in actual physical discomfort, or a violation of the sensé of de- 
cency. Mère undesirableness by reason of social or other préjudices 
is not sufïïcient, not even if it leads to a dépréciation of property. 

It has become a well-established principle that municipal police ordi- 
nances, like ail other municipal ordinances, must be reasonable in order 
to be lawful. This principle was expressly recognized by Justice Hen- 
shaw in his concurring opinion in Odd Fellows' Cemetery Association 
V. San Francisco, 140 Cal. 326, 73 Pac. 987, cited upon argument by 
counsel for the board of supervisors, although upon the facts as they 
appeared in that case, he was of opinion that the local authorities had 
not exercised their power in an unwarranted or arbitrary way. Not 
having seen the full pleadings in the California case just cited, I am un- 
able to state whether the facts considered by the learned court made as 
strong présentation of the rights of plaintiffs therein as do those plead- 
ed by the complainant herein. 

"It îs possible to say that there Is implied In every délégation of power to 
a municipal corporation a condition that the power must be exercised reasou- 
ably, and that therefore every unreasonable ordinance is ultra vires, and 
the court, in treating it as nuil and void, merely ent'orces the législative will 
and principles of policy emiwdied in it." Freund, Police Powers, § 63; Yicli 
Wo V. Hopldns, 118 U. S. 356, 6 Sup. Ct 1064, 30 L. Ed. 220; Toledo Ry. Co. v, 
City of Jacksonville, 67 III. 37, 16 Am. Eep. 611 ; Lalie View v. Rose Hill Ceme- 
tery, 70 111. 101, 22 Am. Rep. 71. 

While it is true that courts will go far to uphold législative acts in- 
tended for the protection of public health, morals, or safety, even 
though they may be in themselves rétroactive and destroy values invest- 
ed in business or property, yet it is certainly carrying the exercise 
of the police powers to the extrême constitutional limit, where such 
business, or the rise to which such property is put, is intrinsically harm- 
less. In such instances, it should appear to the court that the condi- 
tions are such that the interests of the public generally justify such légis- 
lation, and that the act itself is reasonable in its scope and practical ap- 
plication. "The Législature has no power, under the guise of police 
régulation, to invade arbitrarily the personal rights or liberties of the 
citizen." Lawton v. Steele, 152 U. S. 133-137, 14 Sup. Ct. 499, 501, 
38 L. Ed. 385 ; Ruhstrat v. People of State of Illinois, 185 111. 133-141, 
57 N. E. 41, 44, 49 L. R. A. 181, 76 Am. St. Rep. 30. 

It cannot be said that the averments of the bill are untrue, in that the 
cemetery is per se a nuisance. Monk v. Packard, 71 Me. 311, 36 Am. 
Rep. 315. Like many other businesses, a cemetery may be so conducted 
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as to become a nuisance ; but to prevent any such danger there îs a full 
power of régulation under the law, which may be exercised in a way 
to compel the owners of the cemetery to conf orm to any rules conducive 
to public, health in the matter of the interment of the dead. Let it be 
understood that a court will not abridge the legitimate exercise of po- 
lice power, by limiting its use, where it has been exercised over those 
things reasonably essential to public safety, health, or morals, and 
where a public nuisance is to be destroyed, or where gênerai public in- 
terests might, in the reasonable exercise of the discrétion of the local 
authority, justify protection. There is a very large power to act for 
such interests. But the courts do maintain that such power shall not 
be arbitrarily exercised, and they will interfère wherever a case is pre- 
sented which clearly does not involve the health or safety or comfort 
of the public. Hère, as said, it is apparent that there is no attempt at 
régulation. Under the pleading, the ordinance amounts to the inter- 
diction of a lawful business in the face of the fact that there is no im- 
pairment of, or danger to, either the health, safety, convenience or com- 
fort of the public. It therefore is an unwarranted and arbitrary prohi- 
bition, and an ordinance which arbitrarily prohibits a lawful calling, 
without endeavor to regulate, is unreasonable and should be declared 
void. 

It is undoubtedly true that the cemetery association, when it was 
originally given its grant, was subject to the inhérent police power of 
the state and the municipality ; but this gênerai rule cannot be extended 
to justify use of the power by denying the right to carry on a lawful 
business, unless conditions exist which bring it within a cause author- 
izing the exercise of the power. Nor can it be disputed that the 
police power may be lawfully exercised with référence to cemeteries, 
as it may with référence to vaccination, to hours of labor, to the re- 
striction of objectionable trades, to the prohibition of gambling, to the 
sale of liquor, and many other matters, where, in the discrétion of the 
local authority, the interests of the public require protection ; but an un- 
warranted and arbitrary interférence with the constîtutional right to 
carry on a lawful business and to use and enjoy property will not be up- 
held, though had under an ordinance apparently pertaining to police 
power. If it is arbitrary, there arises a case where scrutiny and su- 
pervision by the courts may be had to ascertain and décide whether the 
législative right of a reasonable exercise of such power has or has not 
• been exceeded. Manifestly, if the police power, even in respect to 
matters said to involve the public health, is permitted to go unlimited 
and is unquestionable, the rights of the citizen may always be subject- 
ed to the will of a municipal government, destructive though such will 
might be of the right to pursue a lawful business in a lawful way. 

In Dobbins v. City of Los Angeles, 195 U. S. 233, 25 Sup. Ct. 18, 49 
L. Ed. 169, the court, by Justice Day, stated the doctrine under which 
this complainant may properly invoke the aid of this court to protect 
her rights. That was a case where the city council of Los Angeles 
adopted an ordinance making it unlawful to erect and maintain gas- 
works outside of a certain district described in the ordinance. While 
this ordinance was in efïect, plaintiflf made a contract with a certain 
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Company for the érection of gasworks, and purchased lands within 
the limits of the privileged district, as fixed by the ordinance. There- 
after the board of fire commissioners of the city granted to the plain- 
tifï the privilège to erect gasvvorlcs upon the territory referred to, and 
thereafter gasworks were being erected upon the premises purchased. 
Thereafter the city council passed a second ordinance, amending the 
iîrst ordinance, and thereby so hmiting the boundaries of the territories 
within which the érection of gasworks was permitted in the city of Los 
Angeles as to include the premises of the plaintifï within the prohibited 
territory. Employés of the company were arrested, charged with the 
violation of the city ordinance, and again, after the arrest, the city coun- 
cil passed another ordinance amending the second ordinance in respect 
to the description of the district within which gasworks could be erect- 
ed, and thereafter certain persons employed by the company were arrest- 
ed, charged with violating the amended ordinance. The plaintifï filed 
a bill of complaint against the city asking an injunction to restrain the 
en forcement of the ordinances prohibiting the érection or maintenance 
of gasworks except within prescribed limits in the city. She averred 
that the ordinances referred to were adopted by the council at the insti- 
gation of a certain corporation supplying gas to the city, and that the 
action was had for the purpose of protecting such corporation in the en- 
joyment of a monopoly, and that the ordinance, as amended, included a 
district within which there was a large amount of vacant and unoc- 
cupied land, which would be useless except for the érection of manu- 
facturing establishments ; that there was no danger to be apprehended 
from the works to be built by the plaintifï, and there would be no inter- 
férence with the health, comfort, or safety of the inhabitants of the 
city. Plaintifï relied upon the protection of the fourteenth amendment 
to the Constitution of the United States, and asked that ail ordinances 
passed by the city council in contravention of her rights be declared 
void. The Suprême Court of the state of California sustained the valid- 
ity of the ordinances, basing its décision, as understood by the Suprême 
Court of the United States, upon the proposition that, as the exercise 
of the right to control the érection and construction of gasworks was 
within the power conferred by the Législature upon the city, the act of 
the municipality could not be reviewed, because so to do would be sub- 
stituting the judgment of the court for that of the council upon a ques- 
tion left within the exclusive control of the législative body. The Su- 
prême Court, however, was of the opinion that, under the principle 
that the exercise of police power is subject to judicial review and that 
property rights cannot be wrongfully destroyed by arbitrary enactm.ent 
of ordinances, the ordinance was invahd, and that the city ofifered no 
reasonable explanation for the arbitrary exercise of power in the case. 
"It may be admitted," said the court, "that every intendment is to be 
made in fa^or of the lawfulness of the exercise of municipal power, 
making régulations to promote the public health and safety, and that it 
is not the province of courts, except in clear cases, to interfère with the 
exercise of the power reposed by law in municipal corporations for the 
protection of local rights and the health and welfare of the people in the 
community. But notwithstanding this gênerai rule of the law, it is now 
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thoroughly well settled by décisions of this court that municipal by-laws 
and ordinances, and even législative enactments undertaking to regu- 
late useful business enterprises, are subject to investigation in the 
courts with a view to determining whether the law or ordinance is a 
lawful exercise of the police power, or whether, under the guise of en- 
forcing police régulations, there has been an unwarranted and arbi- 
trary interférence with the constitutional rights to carry on a lawful 
business, to make contracts, or to use and enjoy property." 

In conclusion, I désire to express my acknowledgments for the aid 
givcn me by the leamed and exhaustive arguments of the counsel who 
were heard upon the demurrer. I fully recognize that, between the 
broad principles applicable in the necessary maintenance of rights of the 
board properly comprehended within authority to exercise police pow- 
er, and those rights which are guarantied to the individual by funda- 
mental law, décision is difficult. But, upon careful reflection, my judg- 
ment is that the complainant has made a showing of such strength that 
the court must hold the ordinance in question to be oppressive and 
unreasonable, and that it inf ringes witliout warrant upon the right of the 
Laurel Hill Cemetery Association to carry on a lawful business. It 
follows that, by reason of the refusai of the association to allow com- 
plainant to bury the body she wishes to, such refusai being based upon 
the ordinance, her rights hâve been invaded ; wherefore the ordinance is 
void, and complainant is entitled to the relief she asks. 

The demurrer is therefore overruled. 



In re HENDERSON. 

HENDBRSON v. IIENRIE et al. 

(District Court, N, D. West Virginia. November 16, 1905.) 

1. Tbusts — Express Thusts — Restjltino Trust — Parol Création and Proof. 

Under the stntute of frauds of West Virginia, as eonstrued by its highest 
court, botli express and constructive trusts in lands made before tbeir pur- 
cliase, or which are held under an executory contract of purchase, can be 
created, declared, and proven by parol. 

[Ed. Note— For cases In point, see vol. 47, Cent Dig. Trusts, §§ 18-22, 
62-65, 130-133, 159.] 

2. SAME — PUBCIIASE AT JUDICIAL SaLE PaEOL AgBEEMENT ChEATINO TBXJST. 

Prlor to a public sale of lands by a trustée in bankruptey it was orally 
agreed between petitioner and défendant that the latter should bid iu a 
certain tract and that petitioner should take and pay for a certain portion 
of it. After it had been so bid off, the exact quantity of the portion to be 
talîen by petitioner being uuknown, it was further orally agreed that de- 
fondant should pay the purchase price for the whole tract, which he did, 
and that petitioner should repay him the proportion due on his part as 
soon as it could be surveyed. Before a conveyance had been made to 
défendant he refused to recognize the agreement, and petitioner applied 
to the court of bankruptey to restraln conveyance to défendant, and 
praying for the enforcement of the agreement and the conveyance to 
him of the portion to which he was entitled thereunder. Held, that under 
the law of West Virginia, by which the question was governed, the 
agreement was valid and enforceable, beiug clearly proven. 
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S. BANKRUPTCT — JxmiSDICTION OF CotTET — CONTBOVEEST BeTWEEW PuECHASEKS 

OF Pbopebtt. 

A court of bankruptcy bas jurisdiction of a controversy between persons, 
each claiming the right to a conveyance of lands as pufchaser l'rom a trus- 
tée in bankruptcy, since, while tbe title remains in the trustée, Its juris- 
diction witb respect to such lauds is exclusive. 

In Bankruptcy. On pétition of Jock B. Henderson against James M. 
Henrie and otliers. 

V. B. Archer, for petitioner. 
McCluer & McCluer, for respondents. 

. DAYTON, District Judge. On July 18, 1905, Jock B. Henderson 
filed his pétition in this cause against James M. Henrie and the Union 
Trust & Deposit Company, trustée for the bankrupt, in which he allèges 
that at a sale made by said trustée of the real estate of said bankrupt on 
May 25, 1905, a tract of 62 acres, comprising three lots, numbered 1, 2, 
and 3, was sold together to Henrie, and by agreement with Henrie be- 
fore sale he (Henderson) was to hâve a certain portion of lot one, and 
the residue of lots were to be Henrie's ; that, when they came to settle 
with the trustée, Henrie agreed the parcel off lot 1 should be surveyed to 
détermine its quantity, he (Henderson) should pay his proportion of 
purchase money, and the trustée should convey it to him ; that Henrie is 
now insisting upon conveyance of whole to him, denying his (Hender- 
son's) right to the parcel ; that this parcel is of peculiar value to him, be- 
cause of its relative position to his other lands — he praying an order re- 
straining conveyance of légal title to Henrie of said parcel and asking 
enforcement of the verbal agreement in relation thereto. Such restrain- 
ing order was immediately granted, and the matter referred to Référée 
Geo. W. Johnson to ascertain and report the facts. The défendant ap- 
peared before référée on July 24, 1905, and filed a demurrer, a formai 
plea of the statute of frauds, and his answer to this pétition. The an- 
swer is substantially a déniai of the facts as set forth in the pétition. 
The référée returned his findings of fact and ail the évidence, and the 
matter is now before me for détermination. 

The statute of frauds enacted by the Législature of this state consti- 
tutes a séries of rules which détermine and regulate primary rights of 
property and contract, and therefore are a part of the substantive law 
of the state, in the construction of which the fédéral courts will follow 
the rulings of the court of last resort of the state. The statute of frauds 
as now contained in chapter 98, Code of West Virginia, 1899, had its 
origin in the English statute of 29 Car. H, c. 3, which, being subséquent 
to St. 4 Jac. I, was never in force in Virginia. The first enactment of 
such statute in Virginia was on November 30, 1785, in thèse words : 

"That no action shall be brought wbereby to charge any executor or admln- 
istrator upon any spécial promise to answer any debt or damages out of his 
own estate, or wbereby to charge tbe défendant upon any spécial promise to 
answer for the debt, default, or miscarriage of anotber person, or to charge any 
person upon any agreement made upon considération of marriage, or upon any 
contract for tbe sale of lands, tenements, or hereditaments, or the mailing any 
lease thereof for longer term than one year, or upon any agreement which is 
not to be performed within the space of one year from the making thereof, 
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unless the promise or agreement upon whieh such action shall be bronght, or 
some mémorandum or note thereof shall be in writing, and slgned by the parfy 
to be chargea therewith, or some other person by hlm thereunto lawfully au- 
thorized." 

This old statute, with the addition of the two first clauses relating to 
liability for crédit extended upon représentations and the ratification of 
promises made in infancy, is substantially the statute of the state today. 

In the English statute the seventh, eighth, and ninth sections pro- 
vided that : 

"(7) Ail déclarations or créations of trusts, or confidences In any lands, ten- 
ements, or hereditaments, shall be manifested and proved by some writing 
signed by the party who Is by law enabled to déclare the trust, or by his last 
vvill in writing, or else they shall be utterly void. 

"(8) Provlded always that where any conveyance shall be made of any lands 
or tenements by which a trust or confidence shall or may arise or resuit by the 
implication or construction of law, or be transferred or extinguished by an act 
or opération of law, then and in every such case such trust or confidence shall 
be of like torce as the same vvould hâve been if thls statute had not been made, 
anything hereinbefore to the contrary notwithstanding. 

"(9) Ail grants or assignments of any trust or confidence shall likewise be 
in writing, signed by the party granting or assigning the same, or by such last 
wlll or devise, or else shall likewise be utterly void and of none efCect." 

It is vital to observe at the beginning that thèse three sections of the 
EngHsh statute never were adopted, but wholly omitted in the statute 
and its varions re-enactments in Virginia up to the division of the state, 
and in West Virginia since such division. The seventh section, the im- 
portant one in this controversy, has been so omitted only so far as I can 
discover in the statutes of the states of Texas, North Carolina, Tennes- 
see, Virginia, West Virginia, Connecticut, Delaware, Indiana, Ohio, and 
in Pennsylvania prior to 1856, when it was there enacted. Therefore 
authorities from other states than thèse can hardly be even persuasive, 
based as they are upon statutory provision which we do not hâve. Perry 
on Trusts _(4th Ed.) §§ 73, 79, and notes. 

It is an interestiiig study to follow what may be called the évolution 
of the doctrine of trust by paroi in lands after the passage of the statute 
of frauds, as shown by the décisions of Virginia and West Virginia. 
The first case arising was Buck & Brander v. Copland, 2 Call, 218, de- 
cided in 1800, and the second was that of Rowton v. Rowton, 1 Hen. & 
M. 92, decided in 1806. In that case a father had induced his son to re- 
turn to the home neighborhood, settle and make improvements upon a 
tract of land, which he declared to him by paroi he had willed him and 
would never take away from him. The son did live upon the land and 
improve it until his death, when his widow, setting up title in him in fee 
simple, brought suit to assert her dower therein. This suit was defended 
by a déniai of the verbal agreement and a reliance upon the statute of 
frauds. The case was argued by Wickham & Call on one side and Ran- 
dolph upon the other, and ail the judges expressed opinions. Judge 
Tucker held, with the court below, for the widow, because the father 
"had betrayed his son into expense in removing to and improving the 
place ; an expense probably little suited to his circumstances, and which 
he never would hâve incurred but for his father's proposai and promise." 
And this he held "takes the case completely out of the opération of the 
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statute of frauds, which certainly was not meant or intended to counte- 
nance or encourage fraud in one from whom the contract first moved." 
Judge Roane very positively held : 

"In no case which ever occurred before me was the poUcy and utillty of the 
statute of frauds made more manifest." 

Ju.dge Fleming regarded it as "a very striking case, evincing the 
wisdom, propriety, and good policy of the statute of frauds and per- 
juries, which ought not to be disregarded and overleaped by courts of 
equity upon such sHght and trivial grounds." Judge Carrington re- 
garded it as "a premeditated fraud on an unfortunate woman. She 
was induced to leave her parents and connections in a distant country, 
to corne hither with her husband, upon a fair prospect that in case 
of his death she would hâve at least an establishment for Ufe. But 
how was she disappointed ! The violent hand of the murderer de- 
prived her of her husband, the ruffian hand of a cruel father-in-law 
ousted her from the land of that husband, and thus she is abandoned 
to want and distress amongst inhospitable strangers. A greater fraud 
is seldom perpetrated." On the other hand, Judge Lyons thought the 
suit "an after-thought of the widow" brought "to tease and vex old 
Rowton," and "perhaps from private pique or animosity, because she 
well knew she had no good grounds for the suit," and he regards the 
case against her so clear that he has no doubt about it, "exclusive of 
the statute of frauds, but should dismiss the claim as groundless and 
fraudulent." Counting the chancellor, who decided the case below, we 
find an "even split" in the views of six of thèse old judges in such 
positive terms as not to présent a hopeful outlook for the establishment 
of "peace and harmony" touchhig this doctrine. 

In 1808 the case of Argenbright v. Campbell and Wife, 3 Hen. & M. 
144, was decided. In this case John Campbell had promised to James 
"that if he married his daughter Rebecca" he should hâve the land in 
controversy according to the terms of his will. After the marriage, 
the son-in-law being informed by the attorney that old John Campbell 
could revoke or change his will at any time, secured from him a bond 
setting forth the marriage, the promise of land in conséquence, the 
making of the will, and bound him not to revoke or change said will 
so far as it related to the disposition so made therein of the land. 
Afterwards John Campbell sold the land to Argenbright, and thereupon 
James Campbell and wife brought the suit to recover it. Hère an ex- 
haustive considération was had. Judge Tucker, devoting 26 pages to 
reason and argument, reached the conclusion that the statute of frauds 
prevented recovery and "upon the whole there never was a case less 
entitled to the favor, support, or countenance of a court of equity." 
To this view Judges Roane and Fleming sharply and pointedly dis- 
sented, and it was therefore held that: 

"A paroi proKkse by a father to his daughter's husband before the marriage 
is a sufficient considération to sustain a written agreement made after the mar- 
riage, if such written agreement be otherwise sufficient under the statute of 
frauds." 
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The next case of importance, decided in 1810, cited by counsel for 
défendant, was that of Henderson v. Hudson, 1 Munf. 510, in which 
Hudson sought to compel Henderson to convey to him a moiety of 
a tract of land which he claimed Henderson had bought under express 
verbal agreemerit to "let him in on" as equal partner. In this case 
Judge Roane did not sit, and Judges Tucker and Fleming agreed that 
the statute of frauds constituted a bar and the chancellor below must 
be reversed. Judge Tucker joined in Lord Kenyon's lament "that ex- 
ceptions were ever intrqduced in construing the statute of frauds," 
and Judge Fleming pronounced it "a very bénéficiai and salutary law." 
The case, in view of modem décisions, is very instructive because of 
the arguments made by Peyton Randolph and William Wirt, illustrat- 
ing the insuperable objections arising in the ordinary transactions of life 
to the statute's universal application. They raise the points (a) that 
its application should be restricted to vendor and vendee; (b) not 
to joint purchasers ; (c) the élément of partnership arising in the 
transaction; and (d) the élément of bad faith if not actual fraud en- 
couraged thereby. If this décision remained unmodified and of binding 
force today, we would hâve no trouble with the controversy hère now. 
It would effectually close the door of equity in plaintiiï's face and 
instantly dismiss his bill. We will find, however, that the objections 
(and others indicated by the distinguished counsel in this case) of 
Henderson v. Hudson against the court's sweeping application of this 
statute, like Banquo's ghost, "would not down," and, we think, hâve 
led to very great modifications of that ruling, if not to its entire 
overthrow in the two states. Before this occurred, however, the old 
court in Virginia went much farther in the same direction, for in 1817 
they affirmed, per curiam, an opinion rendered by Chancellor Carr in 
1813, in Jackson's Assignées v. Cutright and Clark, 5 Munf. 308, 
which held "that payment of the purchase money is not sufiicient part 
performance of a verbal contract for land, to take it out of the statute 
of frauds." And so late as 1835, in Brent v. Green, 6 Leigh, 16, held : 
"Sales at auction, in gênerai, are within the statute of frauds" — ad- 
mitting, however, that judicial sales made by an officer under decree 
of court and subject to its confirmation, are not within the statute. 
They divide in that case on the question of "whether a sale by a sherifl^, 
at auction, of an insolvent debtor's interest in real estate under the 
statute (1 Rev. Code 1819, c. 134, § 34) is within the statute of 
frauds." This case marks, I think, the farthest limit to which the 
strict construction view of the statute was carried. Very soon after 
the pendulum began swinging backward. Although out of chronolog- 
ical order, it is sufficient to say hère that this last ruling in Brent v. 
Green was substantially overruled by Walker v. Herring, SI Gratt. 
678, 8 Am. Rep. 616, where it was held: 

"An auctioneer, selling real estate at auction, Is the agent of both vendor and 
pnrchaser, and his writing at the time the name of the purchaser as such to 
the written terms of sale binds the purchaser." 

Following briefly, for we cannot take time to consider every case, 
ïn the révulsion the first case appears in 1836, that of Bank v. Carring- 
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ton, 7 Leigh, 566, in whîch the old Union Hôtel property in Richmond 
was involved. John Adams bought it on his own account, but, as 
Richard Adams was to become security for money to the bank with 
which to pay, he directed the title to be conveyed to Richard. The 
payments, so far as made, were made by John, who always held 
possession and made improvements thereon. Judge Cabell did not 
sit by reason of relationship to parties; but the other four judges, 
Brockenbrough, Carr, Brooke, and Tucker, ail filed opinions and unan- 
imously held : 

"Where land is purchased and paid for by one person, and the conveyance Is 
taken to another, the !aw will imply a trust for the former ; and such purchase 
and payment may be proved by paroi évidence." 

It is to be noted that in this case, I believe for the iîrst time, the 
différences between the English statute and that of the state are clearly 
pointed out and discussed. And so important is this considered to 
hâve been that ail four judges dwell upon such distinctions. Judge 
Brockenbrough calls attention to the fact that the seventh and eighth 
sections of the English statute, which we hâve hereinbefore quoted, are 
wanting, and also that the fourth section is also broader than ours 
in its terms, inasmuch as it forbids an action "on any contract of sale 
of lands, or any interest in or concerning them." Judge Carr cahs 
attention to the fact that in England, prior to this statute of frauds, 
resulting trusts could be raised and proved by paroi, and the effect 
of the omission of sections 7, 8, and 9 by the législative enactment of 
1785 in Virginia, was to leave them exactly in the same position they 
were in England under the common law — raisable and provable by 
paroi. Judge Brooke assents and adds: 

"So that even paroi déclarations of trusts, inhibited by the seventh section of 
the English statute, are exposed by our statute to paroi testimony — more dan- 
gerous than paroi évidence of faets from which to infer a resulting trust, be- 
cause more liable to be contradictory " 

Judge Tucker agrées: 

"It is possible tliat (under our statute) a verbal déclaration of trust, If 
clearly proved, might be sustained." 

This décision may well be considered the foundation, one upon which 
rests the modem doctrine of trust estâtes in land created and proven 
by paroi, outside of the statute of frauds. The division of the state 
of Virginia and the establishment of West Virginia occurred concurrent 
with practically the publication of 15 Grattan, and therefore décisions 
since that time are not binding in this state ; but to show that the hold- 
ing of Bank v. Carrington is still held in Virginia I cite such cases 
as Phelps v. Seelv, 23 Grat. 573; Briscoe v. Ashby, 24 Grat. 454; 
Borst V. Nalle, 28 Grat. 423; Miller v. Bîose's Ex'r, 30 Grat. 744; 
Kane v. O'Conners, 78 Va. 76 ; Sinclair v. Sinclair, 79 Va. 40 ; Donaghe 
V. Tams, 81 Va. 132. 

Coming, now, to the West Virginia cases, it may be stated in the 
outset that, notwithstanding the statute of frauds, title to real estate 
may be asserted and maintained by paroi in two distinct classes of 
cases. First. Under a paroi agreement of purchase, accompanied with 
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(a) possession, (b) paymènt of purchase money or a part thereof, 
and (c) improvements made thereon. Second. By a trust, either 
express, constructive, or resulting. In the first class of cases, the 
first élément, that of possession, is absolutely necessary. When the 
second élément, in the nature of full payment of purchase money, joins 
the first, full spécifie performance will be decreed. When the third 
élément, that of valuable improvements, appears with the first, but not 
the second élément, then at least a partial or conditional performance 
will be decreed. In both classes of cases it is well settled that the 
testimony to establish the verbal agreement must be definite and made 
out with reasonable certainty. But by reasonable certainty is not meant 
mathematical certainty, but that the évidence must leave the court 
satisfied and convinced as to the terms of agreement, and it must be 
so definite as to guide the court safely in carrying it into exécution. 
Frame v. Frame, 32 W. Va. 463, 9 S. E. 901, 5 L. R. A. 323. 

Touching the first proposition, we may now dismiss it by saying that 
it is fully established in West Virginia by such cases as Lowry v. Bufï- 
ington, 6. W. Va. 349 ; Vickers v. Sisson's Adm'r, 10 W. Va. 12 ; Tracy 
V. Tracy's Heirs, 14 W. Va. 343 ; W. Va. O. & O. L. Co. v. Vinal, 14 
W. Va. 637; Snyder v. Martin, 17 W. Va. 376, 41 Am. Rep. 670; Pack 
V. Hansbarger, 17 W. Va. 313; Middleton v. Selby, 19 W. Va. 167; 
Campbell v. Fetterman's Heirs, 30 W. Va. 398 ; Renick v. Ludington, 
30 W. Va. 511. The cases establishing trusts by paroi are just as 
numerous. Some of them are Hardman v. Orr, 5 W. Va. 71; Pumphry 
V. Brown, 5 W. Va. 107 ; Smith v. Patton, 12 W. Va. 541 ; Hamilton 
V. Steele, 33 W. Va. 348 ; Murry v. Sell, 33 W. Va. 475 ; Heiskell v. 
Powell, 33 W. Va. 717; Shaffer v. Fetty, 30 W. Ve. 348, 4 S. E. 278; 
McClintock v. Loisseau, 31 W. Va. 865, 8 S. E. 612, 3 L. R. A. 816; 
Seiler v. Mohn, 37 W. Va. 507, 16 S. E. 496 ; Deck v. Tabler, 41 W. Va. 
332, 23 S. E. 731, 56 Am. St. Rep. 837 ; Webb v. Bailey, 41 W. Va. 
463, 23 S. K 644; Marshall's Ex'r v. Hall, 43 W. Va. 641, 26 S. E. 
300 ; Currence v. Ward, 43 W. Va. 367, 37 S. E. 329 ; Harris v. Elliott, 
45 W. Va. 345, 33 S. E. 176 ; Moore v. Mustoe, 47 W. Va. 549, 35 S. E. 
871, 81 Am. St. Rep. 813. 

Without considering thèse cases hère in détail, I am constrained 
to express the opinion that the leading one, the clearest and most 
satisfactory one, is Currence v. Ward, 43 W. Va. 367, 37 S. E. 339. 
It may be thought that my judgment in this particular is influenced 
by the fact that I was counsel in the case ; but it will appear by exam- 
ination of the original record that the answer and défense below was 
made by a former member of the state Suprême Court of Appeals, 
Samuel Woods, assisted by one of the ablest former circuit judges the 
state has had, W. T. Ice, and upon appeal was maintained by the 
latter, by Judge Snyder a former member of the state Suprême Court, 
and by other counsel as able as the state has within its limits. It was 
argued orally and through exhaustive briefs, which I hâve before me, 
and after opinion rendered by Judge Dent a rehearing was granted, 
and a reargument, more exhaustive and thorough, if possible, than at 
first, was made. Judge Brannon rendered the final opinion, and it 
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seems to me to show a most thorough, critical, and exhaustive con- 
sidération of ail the principles involved on the part of this very ablo 
judge. The facts in the case were similar in some particulars to those 
hère, Currence's lands were being sold under judicial sale for debt. 
Currence went to the Wards and had a paroi agreement with them 
that they were to buy them in for him and hold them as security until 
he paid them the purchase money. They did so, and he paid portions of 
this purchase money to them. Failing to pay ail, the Wards suffered the 
court's commissioners to resell for unpaid purchase money, at which 
second sale the Wards again purchased, claiming thereunder exclusive 
right to the lands and undertaking to sell to Conrad. Before deed 
made by the commissioners to the Wards, Currence brought the suit, 
setting up his trust right. In his opinion the learned judge drew 
clearly what I conceive to be a correct distinction between thèse trusts, 
classifying them as (a) direct or positive ones springing from express 
agreement of parties, and (b) constructive or implied ones, created by 
equity law ; and, following his clear reasoning, thèse principles may be 
regarded as settled and no longer open to question in this state: 

First. Where one before a sale agrées to buy land in his name for 
the benefit, in whole or in part, of another, who pays the purchase 
money or his aliquot part thereof, an express trust arises, enforceable 
in equity. 

Second. Where one buys land under executory agreement, and after- 
wards, before, however, légal title is passed, verbally agrées that 
if another will pay the purchase money he shall hâve the land, and 
that other does so, the trust is enforceable in equity. But no agree- 
ment or payment after légal title passed will be valid under the statute 
of frauds. This proposition at first blush may sound like an innova- 
tion, and may be questioned. Careful considération, I believe, will 
cause us to agrée with Judge Brannon in its entire soundness. It 
présents the border line of distinction between paroi contracts, trusts, 
and the opération of the statute of frauds in relation thereto. When 
a man has the légal title to land, he is presumed to be seised with the 
possession and to hâve the undisputed right to sell. If one should 
make a hundred verbal contracts with him to buy it, and should even 
pay the purchase money or a part thereof, this would avail him nothing 
under the statute. If he should, however, by oral contract sell, deliver 
possession, and receive purchase money, or suffer improvements to be 
made, the vendee, under the décisions herein cited, can enforce spécifie 
conveyance of the légal title. On the other hand, if the vendor does 
not hâve légal title, but a mère executory contract, he is presumed to 
hâve no possession to render, and cannot specifically perform. He 
has, under the proposition, received the purchase money, and is in 
default. It is a mutual obligation of both parties to see that the légal 
title is secured and vested properly in the vendee. If the vendor 
seeks to take it in himself, he may defraud his vendee; but in such 
case equity, before he secures such conveyance, will stay his hand. 
On the other hand, if the vendee permits him to take the title, he is 
in fault, and may be deemed to hâve waived his rights to the land 
in favor of a demand for the return of his money. 
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Third, Where one party pays ail or a part of tlie purcliase money for 
land, and title is taken in the name of another, a constructive trust, 
called a "resulting trust," arises in favor of the party paying as to the 
whole land, or pro tanto. 

Fourth. Both express and constructive trusts in lands can be created, 
declared, and proven by oral évidence. 

Applying thèse principles to the case hère, there cornes to me from 
the évidence, which I will not to any great extent discuss, a full con- 
viction that just prior to the sale of the three tracts, aggregating the 6.2 
acres, by the bankrupt's trustée, Henderson and Henrie did hâve 
a verbal agreement, there on the ground, that the land was to be 
purchased by Henrie, and Henderson was to pay for and take the small 
parcel off tract No. 1 (estimated to contain 9 acres by some of the wit- 
nesses) lying between the county road and the Ohio River Railroad 
Company's right of way, while Henrie was to take and pay for the bal- 
ance. The agreement was niade between the two parties alone and 
without witnesses; but it was in a very short time thereafter, on the 
very same day, communicated and agreed to in the présence of the at- 
torney and représentative of the trustée making the sale; this trustée 
being a corporation. Henrie seeks to qualify the agreement with the 
condition that Henderson was not to "run it up" on him, and that he 
did bid it up on him. Henderson says both were to bid, and that he 
sent his brother to Henrie to ask him when he should stop bidding. 
Henrie admits this brother coming to him with this question, but says 
he was so surprised by it he answered nothing, while the brother says 
he answered, "Well, I do not know; I suppose when the other people 
quit bidding." Be this as it may, when the two went together to the 
trustee's attorney, on the ground, immediately after the sale, Henrie 
seems to hâve made no complaint on this score, admitted the agreement, 
and when Henderson declared himself ready to pay his share of the 
purchase money, but it was found that this would be impracticable, be- 
cause without survey no one could tell how much was in the parcel he 
was to hâve, he volunteered to pay ail, with the understanding that Hen- 
derson could reimburse him in a few days, and then agreed with Hen- 
derson or the parties to make survey and when it should be done, ex- 
pressing a désire that it should be postponed, however, until the week 
after the next following one, because of personal business engagements. 
Even if I had doubt about the évidence, under the clear proof required, 
being sufficient to establish the agreement made before the sale, so as 
to establish a direct trust, yet hère, in the présence of Henderson, his 
brother, and Mr. Van Winkle, would be established beyond question 
a verbal agreement after sale for Henderson to hâve the parcel, which 
under the second proposition deduced above from Currence v. Ward 
could be enforced ; légal title to Henrie not having passed, but, on the 
contrary, having been enjoined from so passing by reason of the prompt 
application of Henderson to this court. 

Both roads lead to the same place, therefore. But it may be insisted 
that a vital defect in the plaintiff's case is that Henderson did not pay, 
and has not yet paid, a dollar of the purchase money. Under ordinary 
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circumstances this would be a fatal objection, for such payment is made 
a prerequisite to the establishment of either the direct trust or the oral 
agreement after sale, but before conveyance of title, and some trouble 
might bave been experienced had the trustée conveyed to Henrie. 
However, that point does not arise, and under the peculiar circumstances 
hère I am clearly of the opinion that when it was found that Hender- 
son's part of the purchase money could not be determined without sur- 
vey, and that Henrie then voluntarily and on his own motion paid ail, 
with the statement that Henderson could reimburse him in a few days, 
nianifestly after survey permitted the amount to be determined, he en- 
tirely waived this, which otherwise would hâve been a vital require- 
ment. Henderson allèges his readiness at ail times to pay, and Plenrie 
bas now clearly expressed his purpose not to receive it. There can 
be no question in my mind of the jurisdiction of this court in this case. 
The land in controversy was entirely under control of this court in 
bankruptcy. Its légal title was in its trustée. It was vital in one view 
of the case, as I hâve indicated, that that légal title should not pass 
from such trustée and become vested in Henrie. No other court could 
enjoin, because under the bankrupt law this court's jurisdiction was 
exclusive. 

There remains one matter to be determined. Henderson contended 
he was to pay for his parcel according to its quantity and the sale price 
per acre. On the other hand, Henrie claims the price was to be fixed by 
quality and quantity, and not by quantity alone. It is a very difficult 
question of fact to détermine from the évidence; but, thinking it ali 
carefuUy over, I can see how Henrie could very well entertain such 
understanding. I am not sure but the équitable right in the premises, 
independent of évidence so conflicting, should incline me to that view. 
At any rate I hâve determined to solve the doubt that way. Much of 
the testimony in the case has been devoted to showing the relative value 
of the estimated 9 acres to the balance of the tract. As usual such évi- 
dence is wide apart. On Henderson's side, his friends and relatives 
pretty well agrée that it is no better than the rest, while Henrie's friends 
and relatives are about as well in accord with the proposition that it is 
worth one acre for two of the rest, with one exception, however. This 
is his witness Stout, who has been 40 years a surveyor in Wood 
county, well acquainted with its lands, was one of the appraisers of 
the bankrupt's eslate, and one of the commissioners who surveyed his 
lands, including thèse lots in controversy, and laid them off in parcels 
by direction of the référée, in order to their better sale. I am impressed 
with this man's sincerity and the soundness of his judgment, and in 
view of ail the conflicting évidence I bave determined to follow that 
judgment, and hold that Henderson must pay 15 per cent more for his 
parcel than the sale price, because of its quality. 

Let there be a decree entered declaring Henderson, for reasons ap- 
pearing in this opinion, entitled to the relief sought for in his pétition, 
and, to the end that he may hâve the same, directing a compétent sur- 
veyor to go upon said 62-acre tract, ascertain its exact quantity, taking 
care to exclude there from any land belonging to the United States 
142 F.— 37 
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government on the bank of the river that may by înadvertence hâve 
been included under former survey and in the sale, then lay off the par- 
cel in controversy f rom lot 1, lying between the county road and the 
right of way of the Ohio River Railroad Company, ascertaining its 
exact quantity, and repu-r: his proceedings as soon as practicable to 
this court for further decree herein. 



SCHOONER MAHUKONA CO. v. 180,000 FEET OF LUMBER et al. 

(District Court. N. D. Californla. January 10, 1906.) 

No. 12,644. 

Shipping — Time for Loaeing Undeb Ohabtee — Reasonable Dispatch. 

A verbal cliarter of a scliooner to carry a cargo of lumber fixed the 
port of loading, but contained no stipulations as to the time she should 
arrive, nor for lay days, nor for her loading at any particular dock or 
place. Without her fault she was delayed, and did not arrive until CO 
days after she was expected by both parties; but when she arrived she 
was loaded by the eharterer, although the cargo originally intended for 
her had in the meantime been forwarded. Held that, the charter being 
still in force, it was the duty of the eharterer thereunder to hâve a 
cargo ready and to load her with reasonable dispatch, and that it was 
not relieved from such absolute obligation by the cireumstances nor by 
the fact that the mill at which she was directed to load did not hâve 
sufflcient lumber on hand and It was necessary to walt until it could be 
manufactured, even though reasonable diligence was exercised in pro- 
viding the cargo. 

[Ed. Note. — Por cases in point, see vol. 44, Cent Dig. Shipping, §§ 572, 
573.] 

In Admiralty. Suit against eharterer for demurrage. 

Milton Andros, for libelant. 
Nathan H. Frank, for claimant. 

DE HAVEN, District Judge. This is an action to recover damages 
in the nature of demurrage for the alleged détention of the schooner 
Mahukona for a period of 33 running days, while being loaded by 
the Charles Nelson Company, eharterer, at Everett, Puget Sound, 
under a verbal charter entered into on or about February 2, 1902, and 
confirmed on February 20th of the same year by a writing of which 
the following is a copy: 

"ïhe Charles Nelson Company. Wholesale Lumber, Shipping and Commis- 
sion. 6 Californla Street. 

"San Francisco, February 20th, 1902. 
"Messrs. Hind, Eolph & Co., San Francisco, Cal. — Gentlemen: We beg to 
conflrm charter of Schr. "Mahukona" from Everett, Wash., to Oakland Long 
Wharf, (one place) and/or San Francisco, (one place), frelght to be at $4.25 
per M. ft. 

"Yours truly, James Tyson, Manager. 

"Accepted. Hind, Rolph & Co." 

It appears from the libel that when the contract for charter was 
originally made, and also at the date of the confirmation, the Mahu- 
kona was bound on a voyage from Zamboango, Philippine Islands, 
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to some port on Puget Sound, and the contract of charter contained 
no express provision in relation to lay days, nor any stipulation iixing 
the time within which the vessel was to arrive and be ready to re- 
ceive cargo. The libel further allèges that the Mahukona arrived 
at Everett, Puget Sound, May 6, 1903, and was by order of the char- 
terer placed alongside the wharf of the Weyerhauser Timber Com- 
pany's mill, on the 8th day of the same month, to load a cargo of 
lumber under the charter before referred to; that no part of such 
cargo was delivered to her until May 30, 1903 ; that thereafter lumber 
was delivered to her in quantity less than 40,000 feet per working day, 
and by reason of the delivery of such limited quantity she was not 
fully laden until July 9, 1902. The libel also allèges that the charterer 
was under obligation to deliver to the vessel a reasonable quantity 
of lumber from working day to working day, until she was loaded, 
and that by custom and usage of the lumber trade at Puget Sound 
40,000 feet board measure per working day was deemed a reasonable 
quantity to be placed on board a vessel in the absence of a contrary 
agreement, and that the Mahukona could hâve received and stowed 
that quantity, and was ready and willing so to do; that by reason of 
the failure of the charterer to deliver such reasonable quantity the 
vessel was delayed 33 running days beyond the time that would hâve 
been occupied in loading her at the rate of 40,000 feet per day. 

The answer of the Charles Nelson Company, charterer and claim- 
ant, admits the exécution of the charter party as set forth in the libel, 
and then proceeds to state three separate défenses: (1) It is denied 
that the Mahukona was entitled to receive 40,000 feet of lumber 
board measure upon each working day, or that 40,000 feet of lumber 
board measure was a reasonable quantity of lumber to be furnished her 
each working day, under the circumstances existing at the time the 
vessel arrived at Puget Sound. (3) It is alleged that, the 
Mahukona not having arrived at Puget Sound within a reasonable 
time, the contract of charter mentioned in the libel was canceled by 
mutual consent, and it was then agreed that the vessel should be loaded 
under the terms of the original contract, with the additional pro- 
vision that she should wait at least 30 days before commencing to 
load, and then receive her cargo as the same was manufactured by 
said mill, and that such cargo was furnished to her as fast as the 
same was m.anufactured. (3) The answer further allèges that, at 
the time the contract set out in the libel was entered into, the Mahu- 
kona was on a voyage from the Philippine Islands to the port of 
Everett, which should hâve been completed within 60 days from the 
date of leaving the Philippine Islands; that she did not arrive at 
Everett within a reasonable time thereafter, and was posted at the 
Merchants' Exchange in the city and county of San Francisco as 
lost; that the claimant believed the vessel was lost, and thereupon 
procured another vessel to take the cargo then at Everett awaiting 
the arrivai of the Mahukona; that when she arrived at Everett the 
mill to which she was dispatched had no lumber on hand and was 
shut down to make necessary repairs ; that the charterer thereafter 
with due diligence caused sufficient lumber to be manufactured to 
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furnîsh a catgo for her, and the same was furnished to the vessel 
withiii a reasonable time under the circumstances then existing. 

1. The first défense niay be disposed of in a few words. The évi- 
dence shows that in loading a vessel like the Mahukona with lumber 
40,000 feet board measure would be a reasonable quantity for her 
to receive each working day. This quantity was not furnished the 
vessel, and in conséquence there was delay in taking on her cargo. 
This conclusion leads to a considération of the question whether the 
vessel was loaded under the modified contract referred to in the answer. 
It appears that at the time the contract of charter set forth in the 
libel was made the Mahukona was on the océan, bound on a voyage 
from Zamboango, Philippine Islands, to some port on Puget Sound. 
She was expected to arrive about March 7, 1903, and a full cargo was 
provided for her by the charterer, ready for delivery at that date; but 
the voyage was protracted by storms and adverse winds, without fault 
of the vessel, and she did not arrive at Everett, the port where, under 
the charter, she was to receive her cargo, until May 6, 1902. In the 
meantime, about 10 days before her arrivai at that port, the cargo with 
which the charterer intended to load her, was shipped upon another 
vessel. This was done because the owner of the mill at which the 
lumber was manufactured insisted upon its being removed from the 
mill wharf without further delay. It also appears that when this 
cargo was sent forward there was some anxiety felt for the Mahuko- 
na's safety on account of her being so long overdue. May 8, 1902, 
the vessel was by direction of the charterer placed alongside of the 
wharf of the Weyerhauser Timber Company's mill for the purpose 
of taking on her cargo. The contention of the claimant is that this 
direction was not given until after the original contract of charter 
had been modified, so as to provide that the vessel was to wait at least 
30 days before commencing to load, and then to receive her cargo as 
the same was manufactured by the mill. 

After a full considération of the évidence, my conclusion is that the 
contract was not so modified. Certainly there was no express agree- 
ment to that effect, nor do I think the same can be implied from the 
circumstances surrounding the parties, at the time of the Mahukona's 
arrivai at Everett. The évidence does show that the claimant de- 
sired to be relieved of its obligation to load the vessel, under the 
charter referred to in the libel, and offered her another charter to 
carry a cargo of lumber from Gray's Harbor to some port in South 
Africa. This offer was not accepted. The claimant also requested 
libelant's agents at San Francisco to secure other employment for 
the vessel if they could, and, acting upon such request, they made some 
effort to do so, but did not succeed, and the claimant was notified that 
the vessel must be loaded under the original charter. It is true, libel- 
ant's agents were then informed by the charterer that there might be 
some delay in loading the vessel, as the cargo intended for her had 
already been shipped, but this notice would not of itself relieve the 
charterer of its obligation to furnish a cargo in accordance with the 
terms of the prior contract of charter, or justify the court, under the 
particular circumstances of this case, in finding that there was an im- 
plied agreement on the part of the libelant that such contract should 
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be modified in any respect, or that the Mahukona should wait 30 days be- 
fore commencing to load, and thereafter was to receive her cargo 
only as fast as the same was manufactured at the mill. The contract of 
charter set eut in the libel was in full force when the vessel arrived 
at Everett, and there was not at that time any répudiation of its obli- 
gations by the charterer. Under such circumstances it is not reason- 
able to believe that libelant, without any new or valuable considération 
therefor, consented to such a radical modification of its terms as is now 
contended for by claimant. 

2. It is lastly contended that the Mahukona was in fact given 
reasonable dispatch, in view of the particular circumstances existing 
at the time of her arrivai at Everett. The facts upon which this con- 
tention is based are: That the vessel was 60 days overdue when she 
reached Everett; that by reason thereof the cargo which liad been 
provided for her had gone forward on another vessel ; that the Weyer- 
hauser Timber Company's mill, to which the charterer directcd her 
to proceed for the piirpose of taking on her cargo, was shut down for 
repairs at the time, and had only about 200,000 feet of lumber on the 
wharf ready for delivery ; that this mill did not hâve on hand legs of the 
length required to manufacture the lumber which the charterer de- 
sired her to carry; that there was difficulty in obtaining such logs, 
and in addition to this, while the cargo was being manufactured, the 
mill was compelled to shut down from time to time for the purpose 
of making necessary repairs; that the delay in loading the vessel was 
due to thèse causes. As the vessel was in fact loaded under the con- 
tract of charter alleged in the libel, it becomes necessary, in the dé- 
cision of the question presented by this défense, to consider what ob- 
ligations were imposed upon the parties by this contract. The con- 
tract contained no stipulation for lay days, and fixed no time within 
which the vessel was to arrive and be ready to receive her cargo; nor 
was there any provision therein that she was to be loaded at any 
particular mill, or that her cargo was to consist of lumber of any 
spécifie dimensions. The obligations of the respective parties under 
such a contract are clearly and accurately stated in the following sec- 
tions of Carver's Carriage by Sea (4th Ed.): 

"Sec. 248. The sbip owner is to bring liis sbip to the agreed port of load- 
ing, and to the proper place in that port for taking in the agreed cargo. That 
is his undertaliing. On tbe otber hand, the charterer undertalves that when 
sbe has got to the proper place be will provide her witli a cargo, in aecord- 
ance v,àth the charter party. That is an absolute undertalîing on his part, 
and It must be perfonned in the proper raanner and without improper delay." 

"Sec. 252. In tbe absence of express qualifications, the undertaking of the 
charterer to supply a cargo is absolute. And further, he undertakes abso- 
lutely that the cargo shall be ready at the place at which the loading is 
agreed to be done. The charter party does not usually deal with the manner 
in which the charterer is to get the cargo ; it assumes that he has it in readi- 
ness at the port. Any difficulty that may arise in bringing it there is outside 
the contract, and cannot be a matter of excuse in estimating whether proper 
despatch has been used, unless it is covered by an express stipulation." 

My attention has not been called to any well-considered case in 
which a difl^erent rule is stated. Donnell v. Amoskeag Mfg. Co., 
118 Fed. 10, 55 C. C. A. 178, cited by the claimant, turned upon the 
construction given to a particular provision of a charter party, in which 
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it was provided that the vessel should report to a certain coal company 
in Baltimore, and be loaded by it "in turn." In ,the décision of that 
case, the court said: 

"In View of the stipulation that the vessel should report to the Consolidated 
Cîoal Company, and, as the charter party says, be 'loaded by them,' the agreed 
place of loading was, by Implication, at Its doclis or piers, and the time re- 
quired for loading must be justly and reasonably determlned with référence 
to the usual facilities of the corporation in that respect. ♦ * • The pecul- 
larity of this charter party, in its référence to the Consolidated Coal Company, 
entirely distinguishes this case from Adams v. Packet Co., 5 C. B. (N. S.) 
492, so much relied on by the vessel, where the strict rule is applied that, 
when a snip Is to be loaded at a coal port named gênera lly, the charterer 
cannot ordinarlly excuse himself for not having a cargo in readiness." 

The principle upon which that case was decided is a familiar one, 
and is thus stated in section 254, Carver's Carriage by Sea : 

"On the other hand, the charterer cannot be assumed to hâve the cargo 
ready if It is expressly to be provided from a particular place, and the charter 
bas been made in view of circumstauces by which, as the parties know, the 
procuring of a cargo from that place may be delayed. And if, in such a 
ease, no arrangement is made as to the time in which the loading is to be 
done, the charterer will be allowed a reasonable time for getting the cargo, 
haylng regard to the known sources of delay." 

But the contract of charter in this case did not stipulate that the 
vessel should be loaded at the mill where she was finally directed by 
the charterer to go for her cargo ; nor was it within the contemplation 
of the parties when the charter was made, that the Mahukona should, 
upon her arrivai at Everett, wait for her cargo until the same could 
be manufactured, if by so doing she would not receive reasonable dis- 
patch. 

The Empire Transportation Co. v. Philadelphia & Railroad Coal 
& Iron Co., 77 Fed. 935, 23 C. C. A. 564, 35 L. R. A. 623, Fulton 
V. Blake, Fed. Cas. No. 5,153, and Marshall v. McNear (D. C.) 121 
Fed. 428, cited by claimant, which in efïect hold that a contract to 
load or discharge a ship within a reasonable time, is to be construed 
as an agreement to load or discharge with reasonable diligence in 
view of existing circumstances, are not in point, because what shall 
be deemed a reasonable time or reasonable diligence must always be 
a question of fact, to be determined by the particular circumstances 
of each case ; and, as was said in Empire Transportation Co. v. Phila- 
delphia & R. Coal & Iron Co., 77 Fed. 925, 23 C. C. A. 564, 35 L. 
R. A. 623: 

"Our reason teaches that the time that is reasonable under ordinary cir- 
cumstances — ^that is, customary time — is always unreasonable under extra- 
ordinary circumstances." 

But the rule of reasonable diligence, when that is ail that is called 
for by the contract, is not applicable to a contract of charter by which 
the charterer bas bound himself to furnish a cargo and hâve it ready 
for delivery to the vessel. This distinction is noticed in section 617 
of Carver's Carriage by Sea, in which that author says: 

"But though the charterer, where no time is fixed (or loading, does not come 
under any obligation to hâve the work completed in any particular time, and 
is excused if the work is delayed by causes beyond bis control, that is true 
only of the actual work of loading or unloading. Unless expressly excused. 
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the charterer Is bound to be ready to proceed wlth the work wlthout delay. 
The cargo must be ready at the proper place for loadlng." 

It. necessarily follows, from what has been said, that the charterer 
was in default in not having a cargo ready for dehvery so as to give 
the vessel reasonable dispatch. Its default in this respect is not ex- 
cused by the fact that the ship was long overdue when she reached 
the port of Everett. The delay was not caused by the fault of the 
vessel, but by adverse winds ; and her arrivai at the port where she 
was to take on cargo, though tardy, was not so long delayed as to 
frustrate the object of the voyage for which she was chartered. Upon 
this State of facts, the charter remained in force, and the charterer 
was not released from its obligation to furnish the vessel with a cargo 
when she was readv to receive it, and the language of Chief Justice 
Taney, in Hall et âl. v. Hurlbut, Taney, 589, Fed. Cas. No. 5,936, 
discussing the implied obligation of the parties under a charter similar 
to that under considération hère, may be quoted as a correct statement 
of the law applicable to the facts of this case : 

"The written contract contains no stipulation on their [ship-owners] part 
that the vessel shall arrive at or before a particulnr day ; the law implies 
no other condition than that reasonable and proper exertions shall be made 
to.perl'orm the voyages contemplated by the charter party, as speedily as prac- 
ticable; and the shipper takes the risk of delay or détention, by aiiy puperior 
force which the vessel couid not resist or overcome; whether it be embargo 
by the government, or a storm on the océan." 

Let a decree be entered in favor of the libelant; the case to be re- 
ferred to the commissioner to ascertain and report the amount of dam- 
ages sustained by libelant. 



SCHLICHTER JUTE CORDAGE CO. V. MULQUEEN et al. 

(Circuit Court, E. D. Pennsylvania. January 12, 1906.) 

No. 4G. 

1. Partneeship — Real Estate of Firm — Nature of Peopektt in Equitt. 

Partner,=hip real estate is regiirded In equity as personal property and 
assets of the flrm, not only for the payment of debts, but also for every 
other purpose properly connected with the settlement of the partner- 
ship affiairs. 

2. Same. 

After the death of a partner his interest in the partnership and its 
property, which included real estate standing in the name of the part- 
ners, was purchased by the survivihg partner who paid full value there- 
for to the executors and the same was distributed as a part of the estate. 
Défendants, who were residuary legatees of the décèdent, were miuors 
at the time and did not join in the conveyance made by other legatees to 
the purchaser, but after attaining their majority tbey joined In approv- 
ing the executor's final settlement. Held, that while tbey were the own- 
ers of the légal title to an undivided portion of the real estate, the 
équitable title was in the purchaser, and tbey would be enjolned from 
enforeing a judgment in ejectment obtained by them for such Interest 
in an action at law. 

In Equity. 

Kinley J. Tener and H. Gordon McCouch, for plaintifif. 
Werner & Fox, for défendants. 
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J. B. McPHERSON, District Judge. Tlie défendants' counsel 
having admitted that the statement of facts contained in thie brief of 
counsel for the plaintiff is "'absolutely correct," I adopt this state- 
ment as the finding of the court. It is as f ollows : 

"(1) Mary C. Mulqueen and Thomas F. Mulquoen, the défendants uamed 
In this proceeding, on October 11, 1900, caused a writ of ejectment to be 
issiied out of the Circuit Court of the United States for the Eastern District 
of Pennsylvanla, as of October sessions, 1900, No. 18, against the Schlicbter 
Jute Cordage Company, the complainants in this proceeding, claiming to re- 
cover an undivided one-twenty-first part of certain premises described in 
tlie bill which liereafter will be referred to as the Aramingo Mill. 

"To this writ of ejeetment a plea of 'not guilty' was filed, and there- 
after, on April 11, 1901, the action was tried in said court, and the défendant 
In said ejectment did offer certain évidence tending to show as against the 
plaintiff an équitable défense, which évidence having bpeu offiered was ad- 
niitt'-'i subject to a réservation by the court, and thereafter upon said reser- 
vatioii judgment was entered in the ejectment in favor of the plaintiff, as en- 
titlea to recover upon their légal title. 

"(2) Tlie title to the Aramingo Mill was vested in Moro Phillips prier to 
February 3, 1871. On that date Moro Phillips by deed (record, page 2) re- 
corded in Deed Bock J. A. H., No. 120, page 346, etc., did convey said Ara- 
mingo Mill to Tliomas Finley, Isaae Sehlichter, and Philip Thorne, trading as 
Finley & Sehlichter. The considération named in the deed was $1.5,000, and 
the receipt annexed to the deed in words folloviing (record, page 5) : 

" 'Received, the day of the date of the above indeuture, of the above named 
Thomas Finley, Isaac Sehlichter and Philip Thorne, trading as Finley & 
Sehlichter, tbe sum of flfteen thousand dollars, being in full the considéra- 
tion money above mentioned. 

"'[Signed] Moro Phillips,' 

"In faet no part of the purchase money was pald to Moro Phillips at the 
time of the conveyance in cash (record, page 50), but the purchase price of 
$15,000 was paid in a bond given to Moro Phillips by Thomas Finley, Isaac 
Sehlichter, and Philip Thorne, of the city of Philadelphia, rope and twine 
manufacturers, trading as Finley & Sehlichter, dated February 3, 1871. pay- 
able in ten years from date, with interest (record, page 22), which bond 
was secured by a purchase money mortgage of even date given by Thomas 
Finley, Isaac Sehlichter, and Philip Thorne, of the city of Philadelphia, rope 
and twine manufacturers, trading as Finley & Sehlichter, recorded in Mort- 
gage Book J. A. H., No. 98, page 214 (record, page 24). 

"(3) The books of the firm kept from 1872 to 1879, Inclusive, were offered 
in évidence, and the Aramingo Mill appeared entered in the stock account 
of the firm as a flrm asset continuously from the date of Its purchase until the 
death ot Thomas Finley, hereinafter mentioned. The record of the entrles is 
as f ollows: 

Feb. 19, 1872. (Record, page 60) Real Estatei A. MIU, boiler, 

eugine, etc .Î43,081 43 

(Record, page 62) A. Mill Real Estate Including 

boiler and engine 43,081 43 

March 1, 1875. (Record, page 64) A. Mill Real Estate Including 

engine and boiler 43,081 43 

March 1, 1876. (Record, page 66) A. Mill Real Estate Including 

engine and boiler 43,081 43 

March, 1877. (Record, page 68) A. Mill Real Estate 43,081 43 

March, 1878. (Record, page 71) A. Mill Real Estate 43.081 43 

March, 1879. (Record, page 73) A. Mill Real Estate 43,081 43 

March, 1880. (Record, page 75) A. Mill Real Estate ?43,081 43 

Less 10% dépréciation 4.308 14 

$38,773 29 38,773 29 
July 1, 1880. ( Record, page 87 ) Aramingo Mill 38,773 29 
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"The words 'A. Mill real estate' meant Aramingo Mill, to distlnguish it 
from other real estate belonging to the firm. (Record, page 47, et seq.) 

"Mr. Schlichter testified (record, page 57) that tlie 'iinount at which this 
Aramingo Mill was entered upon tbe stock accouut represented its actual 
cost to the firm, there having been expended on it a large amount for repairs, 
placing of boiler, engiue, etc. 

"Tlie liability on the purehase money mortgage also appears on the ledger 
of the firm as a firm liability for $15,000. This appears contlnuously through 
the years intervening between the purehase of the mill aud the death of Finley. 

"(4) Thomas Finley died October 24, 1879, leaving a will on which letters 
testamentary were grauted to his widow, Elizabeth Finley and his son, 
Thomas Finley, as the exocutors thereof. (Record, page 42.) 

"He left him surviviug six children, to wit, Elizabeth Van Dyke, wife of 
Charles C. Van Dyke, Catlierine I5arron, wife of William H. Barron, Isa- 
bella F. Moffett, wife of William Mofi'ett, Thomas Finley, Charles W. Fin- 
ley, and William E. li'inley, and two grandchildren, the défendants to this 
bill, who were the children of Mary Mulqueen, a deceased daughter of the 
testator. At the time of the death of Thomas Finley thèse two grandchil- 
dren, and also testator's sons, Charles W. Finley and William E. Finley, 
were minors. 

"(5) In his will Thomas Finley provided as follows: 

*' 'Third. It is my wish and désire that my bïisiness shall be continued by 
my executors as long as they shall deem it proper for the best interest of 
my estate, but if the said business should not be profitable or pay then I 
désire my said executors to close out my interest therein and collect the 
same if advisable.' 

"The testator further bequeathed to his wife a life interest in ail his 
estate, provided she remained his widow, aud directed that after her decease 
or in the event of her marriage again then : 

" 'I give, devise, and bequeath the same unto ail my children then livlng 
and the same to be divided between them share and share alike, and should 
rmy of my children die leaving issue snid issue is to receive the share their 
parent would bave received if living.' 

"(C) The executors of Thomas Finley filed an inventory In the ofllce of the 
register of wills of Philadelphia county, on January 24, 1880, in which in- 
ventory Is included the following: 

" 'Interest in the firm of Finley & Schlichter, face value ?G0,089. Ap- 
praised value $40,000.' (Record, page 43.) 

"On July 27, 1880, an agreement was made between Isaac Schlichter as 
surviving partner of the late firm of Finley & Schlichter, of the one part, 
and the executors of Thomas Finley, of the other part, ail the children of 
Finley who were of full âge joining therein to express thcir approval (record, 
page C), In which it was reeited that Schlichter had purchased Thorne's 
interest in the firm of Finley & Schlichter, composed of Isaac Schlichter, 
Thomas Finley, deceased, and l'hilip Thorne, since the death of Thomas 
Finley, and agreeing as follows: 

"'First That to wind up and settle the affairs of said late firm and to 
ascertain the value of the interest of said estate in the same there bave been 
taken as of July 1, 1880, an account of stock and balance sheet of the assets 
and liabilities of the business, including the profits realized since the death 
of said Thomas Finley in October, 1879. And the face of the accounts show 
that there is due said estate the sum of $68,454.86.' 

"The sum of $()8,4.^4.86 was the face value of Thomas Finley's Intei'est in 
the business after allowing for profits made since his death, less a déduction 
of 25/è per cent, on uncollected book accounts (record, pages 87 and 88), the 
Aramingo Mill being included in the assets at a valuation of $38,77;?.20 

"The agreement fwrther provided that Schlichter agreed to pay In settlement 
of the interest of the estate of Thomas Finley in said firm the sum of $68,- 
454.86, of which .$40,000 was to be paid in cash, and the balance In four equal 
yearly payments, with interest, at 5 per cent, per annum ; and to secure said 
balance aniounting to $28,454.86, was to give a mortgage to the executors of 
Finley on the mill and machinery of the late firm. 
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"Pursuant to thls arrangement, Schllchter pald to the executors ot Finley 
the 8um of $40,000 in cash (see receipt for the same), as of July 27, 1880 
(record, page 10), in which the payment was stated as in full for ail the 
Tight, tltle, and interest of tlie estate of Thomas Finley, deceased, of, in, 
and to the assets of the late firm of Finley & Schlichter, in considération 
whereof the executors granted, assigned, and transferred to Isaac Schlichter 
ail the sald jight, title and interest, and to secure the balance of $28.4.54.86 
Schlichter gave to the executors his bond for that amount, bearing date July 
27, 1880 (record, page 11), and secured the same by niortgage of even date 
recorded in Mortgage Booli L. W., No. 92, page 542, etc. (record, page 14). 
This bond, together with interest, was paid in full (see receipts of the several 
installmeuts as made [record, pages 13 and 14]), and the mortgage was finally 
satisfied of record January 4, 1892 (record, page 15). 

"In said agreenient (record, page 8) Schlichter covenanted to proteet the 
estate of Thomas Finley from ail liability upon the mortgage of $15.000 then 
existing against the Aramiugo Mill, and upon the bond accompanying the 
same; this being the original purchase-money obligation given to More 
Phillips. Pursuant to this covennnt, Schlichter paid olî this mortgage wlien 
it matured, on February 4, 1881. (Record, pages 50 and 57.) 

"In said agreement (record, page 9) Schlichter covenanted to assume tlie 
liabilities of the late firm of Finley & Schlichter, and to proteet the estate 
of Thomas Fiuley from any liability on the flrm debts of Finley & Schlichter. 

"(0) The account of the executors of Thomas Finley Vvas filed in the 
orphans' court of Philadelphia county on March 27, 1882, and in this account 
the executors charged theaiselves with the moneys received from Schlichter, 
and under the adjudication of the court thèse funds were appropriated to 
the payment of the obligations of the estate. (Record, pages 4.3, 44.) 

"Upon the audit of the second account, in April, 1896, it appears that James 
Alcorn, Esq., appeared for Mary and Thomas Mulqueen, of whom Mary Mul- 
queen attended in person, and the adjudication of the orphans' court shows 
that Mr. Alcorn, as attorney for Mary and Thomas Mulqueen, stated to the 
tx»urt that his clients proved the account, and were satisfied to hâve it con- 
firmed. The balance shovra by said account for distribution was $4,169.60, 
which was awarded to Mrs. Elizabeth Finley as life tenant upon enteriug by 
her of proper security for the protection of those in remainder. (Record, 
page 44.) 

"(7) The agreement between Isaac Schlichter and the executors of Thomas 
Finley, bearing date July 27, 1880, for the sale of ail the right, title and in- 
terest of Thomas Finley in the firm of Finley & Schlichter to Isaac Schlichter 
was conflrmed by indenture bearing date July 27, 1880, recorded In Deed 
Book L. W., No. 105, page 388, etc., between Elizabeth Finley, Thomas Fin- 
ley, and Annie B., his wlfe, Charles C. Van Dylie and Elizabeth, his wife, 
William H. Barron, and Cathariue, his wife, and William MofCett and Isabella 
F., his wife. 

"And thereafter, upon attaining their majority, Charles W. Finley and 
William B. Finley executed deeds of conveyance divesting themselves of 
whatever apparent légal title they may hâve had In the premises. (Record, 
page 93.). 

"No deed In favor of Isaac Schlichter was ever executed by Mary 0. Mul- 
queen and Thomas F. Mulqueen. 

"(S) Under date of December 7, 1883, Isaae Schlichter et al. made con- 
veyance of the Aramingo Mill property to Charles H. Masson, recorded in 
Deed Book J. O. D., No. 161, page 443, etc., and Charles H. Masson, by deed 
dated March 4, 1884, and recorded in Deed Book J. O. D., No. 174, page 244, 
etc., made conveyance of the Ara'mingo Mill to the Schllchter Jute Cordage 
Company. (Record, pages 28 and 37.)" 

Resting its case upon thèse facts, the plaintiff filed the bill now be- 
fore the court, and asks for a decree enjoining the défendants from 
proceeding by exécution upon the judgment recovered by them in 
the action of ejectment (see Mulqueen v. Schlichter Cordage Co., 108 
Fed. 931), and requiring them to convey to the plaintiff the légal title 
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of the */2i part of the premises in question. It is certain that the 
défendants are the owners of the légal title to the ^/si part of the 
real estate known as the Aramingo Mill, but it is equally certain that 
this real estate was the partnership property of Finley & Schlichter, 
and that tlae partnership equities are paramount to the légal title. This 
proposition is not denied by the défendants and, indeed, it could not 
be successfully denied in the face of the authorities. McCormick's 
Appeal, 98 Am. Dec. 197, note ; Robinson Bank v. Miller, 27 L. R. A. 
449, note ; Dyer v. Morse, 28 L. R. A. 89, note ; Shanks v. Klein, 104 
U. S. 18, 26 L. Ed. 6.35. But it is insisted that the équitable doctrine 
which regards partnership real estate as personal property, and turns 
it over to the control of the surviving partner, is wholly founded upon 
the obligation of the iirm to pay its debts, for which purpose ail its as- 
sets, real and personal, are considered of the same quality, and there- 
fore that, if the real estate is not affirmatively shown to be needed for 
the payment of firm debts, the deceased partner's interest therein 
passes as real estate to his heirs or devisees. An examination of the 
foregoing authorities will show clearly, I think, that this position is 
not well taken, but that the partnership real estate is regarded in 
equity as personal property and assets of the firm, not only for the 
payment of debts, but also for every other purpose properly connected 
with the settlement of the partnership affairs. In the présent case both 
éléments were présent. Schlichter took over the Aramingo Mill as 
part of the partnership property, paying a full price therefor to his de- 
ceased partner's executors, as part of the settlement of the firm's 
afïairs ; and he also assumed to pay, and did actually pay, a mortgage 
upon the property, which was a debt of the firm, and ail the other 
outstanding obligations of the partnership. The money paid to Fin- 
ley's executors was accounted for by them in the orphan's court of 
Philadelphia county with the express approval of the défendants, and 
they hâve profited, or will profit, by the sum which thus became part 
of their grandfather's estate. It is difïicult to conceive of a case 
more devoid of eqviity than theirs. There is no substance in it; there 
is nothing but the naked légal right, which they seek to enforce against 
the plain undisputed equity and fairness of the transaction. 
A decree may be entered in favor of the plaïntifï. 
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In re HENDBRSON. 
(District Court, N. D. West Virginia. January 6, 1906.) 

BANKEUPTCY ESTATE Oï PARTNER — RlGHTS OP PARTNERSHIP CREDITORS. 

Bankr. Act July 1, 1808, c. 541, § 5f, 30 Stat. 548 [U. S. Comp. St. 1901, 
p. 3424], wtiieli provides that "ttie net proceeds of the partnership prop- 
erty sliall be appropriated to ttie payment of the partnersliip debts and 
tbe net proceeds of the individual estate of each partner to the payment 
of his individual debts," but that any surplus remaining of either estate 
shall be added to the other, limits the right of a partnership ereditor 
to share in the estate of a partner in ail cases to the surplus which may 
remain after his individual debts are paid; and there is no exception, eveu 
where the partnership has no assets and no solvent partner. 

In Bankruptcy. On pétition of the Euclid Park National Bank and 
others for revision. 

Merrick & Smith and W. H. Wolfe, Jr., for petitîoners. , 
Van Winkle & Ambler, for respondents. 

DAYTON, District Judge. Petitioners are creditors, in large 
amounts, of the firm of Henderson, Barrett & Co., and allège said 
firm to be wholly insolvent and without assets of any kind or to any 
amount whatsoever ; that the bankrupt H. ,C. Henderson was a mem- 
ber of this firm ; and that they are entitled to share pro rata with his 
individual creditors in the distribution of his estate. This was denied 
them by the décision of the référée. 

Thus is presented the sole question involved. It has been most 
ably and exhaustively argued, orally and by briefs, by counsel, and 
its détermination is embarrassed and made difficult by the conflicting 
décisions of fédéral courts in différent sections of the country. Sec- 
tion 5 of the Bankruptcy Act of July 1, 1898, c. 541, 30 Stat. 547, 
[U. S. Comp. St. 1901, p. 3424], provides in paragraphs: (a) that 
partnerships may be adjudged bankrupt; (c) that jurisdiction over 
one partner will give the court jurisdiction over ail; (d) that the 
trustée shall keep separate accounts of the property of the partner- 
ship and of the individual members thereof; and (e) the court shall 
apportion the costs of administration between the partnership property 
and that of the individual members. Then paragraph "f" provides : 

"The net proceeds of the partnership property shall be appropriated to the 
payment of the partnership debts, and the net proceeds of the individual 
estate of each partner to the payment of his individual debts. Should any 
surplus remain of the property of any partner after paying his individual 
tlebts, such surplus shall be added to the partnership assets and be applied 
to the paynieiit of the partnership debts. Should any surplus of the partner- 
ship property remain after paying the partnership debts, such surplus shall 
be added to the assets of the individual partners in the proportion of their 
respective interests in the partnrship." 

Counsel for petitioners earnestly insist that an "exception" is to be 
made to the rule laid down in the first clause above quoted, "where 
there is no partnership estate and no solvent partner," as is the case 
hère, in which event "partnership creditors are entitled to share 
ratably with individual creditors in the individual assets of a bank- 
rupt partner." They base this contention substantially on thèse 
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grounds: First. Upon clause "g" of said section 5, which is as fol- 
lows: 

"The court may permit the proof of the claim of the partnership estate 
against tbe individual estâtes, and vice versa, and may marshal the assets 
of the partnership estate and the individual estâtes so as to prevent préfér- 
ences and secure équitable distribution of the property of the several estâtes." 

Second. That such exception was recognized and upheld by the 
fédéral courts in construing similar provisions in the bankruptcy act 
of 1867, citing In re Downing, Fed. Cas. No. 4,044 ; In re Jewett, Fed. 
Cas. No. 7,304 ; In re Knight, Fed. Cas. No. 7,880 ; In re McEvven, 
Fed. Cas. No. 8,783; In re Pease, Fed. Cas. No. 10,881; In re Slo- 
cum, Fed. Cas. No. 12,950; In re Litchfield (D. C.) 5 Fed. 47; In 
re Blumer (D. C.) 13 Fed. 489; In re Llovd (D. C.) 22 Fed. 88; 
In re West (D. C.) 39 Fed. 203. Third. That such exception ac- 
cords with the gênerai policy of the states, and especiaUy that of 
West Virginia, in administering the estâtes of bankrupt partnerships 
and their individual members. In support of this many authorities 
are cited. 

It is well to State hère that the provisions of our présent act touch- 
ing this question hâve been construed, first, in Re Wilcox (D. C.) 
94 Fed. 84, where LoweU, District Judge with much learning, has 
discussed the origin m the English courts of the rule, and its excep- 
tions, for the distribution of the assets of partnerships and of their 
individual members, and their application in the courts of this coun- 
try. The conclusion reached by him is that, under our présent bank- 
ruptcy act, the "exception" contended for hère is not applicable. This 
décision seems not to hâve been appealed from and may be therefore 
reasonably assumed to hâve been acquiesced in and followed by the 
courts in the First circuit. On the other hand, in Re Green (D. C.) 
116 Fed. 118, Shiras, District Judge upholds the "exception," prac- 
tically as contended for hère; and this case seems not to hâve been 
appealed and may be therefore regarded as acquiesced in and followed 
by the courts of the Eighth circuit. The next case is In re Conrader 
(D. C.) 118 Fed. 676, where Buffington, D. J., upholds the "exception" 
and this case was appealed and is reported as Conrader v. Cohen, 58 
C. C. A. 249, 121 Fed. 801, and the ruHng of the District Court is 
affirmed and is thereby binding authority upon the courts of the 
Third circuit. Finally, In re Janes (D. C.) 128 Fed. 527, Hazel, 
District Judge, upholds the "exception"; but this case was also ap- 
pealed and is reported as In re Janes, 67 C. C. A. 316, 133 Fed. 
913. The Circuit Court of Appeals reversed the lower court and 
held no such "exception" existed, or could exist, under the explicit 
terms of our bankrupt act, and this ruling binds, therefore, the courts 
in the Second circuit. 

So far as I can find, no ruling has been made by any of the judges 
in this circuit, and therefore I am free, amid such conflict of authority, 
to follow my own judgment, and, after long and careful considération, 
that judgment is that the exception is not warranted. I reach this 
conclusion for thèse, among other, reasons : First. It is admitted to 
be an exception to a général rule, which rule in plain, clear, apt, and 
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unambiguous language is written in the law itself, while the excep- 
tion is not; on the contrary, it must dépend solely upon judicial con- 
struction, which, because it in effect provides a différent method of 
distribution from that provided by the law itself, cannot be con- 
sidered short of mère judicial législation. It is to be recalled how 
easily the Congress, had it designed such exception to be made, could 
hâve incorporated it as such in the law itself. It cannot for a moment 
be presumed that the matter was overlooked. On the contrary, it is 
to be remembered that this bankruptcy act was as carefully considered 
a pièce of législation as any given us for years by that body. The 
Senate first passed what was known as the "Nelson" bill on the 
subject. The House of Représentatives, after long discussion, passed, 
as a substitute, the "Henderson" bill carrying out substantially the 
provisions of the Torrey measure, which had been for several years 
prior discussed in légal associations and journals. The matter was 
finally , referred to a conférence committee composed of Senators 
Hoar, Lindsay, and Nelson on behalf of the Senate and Représenta- 
tives Henderson, Ray (now judge of the Northern district of New 
York) aiid Terry on behalf of the House, lawyers as able as the 
country could afford, who after several months' délibération re- 
ported a compromise which was passed without amendment and be- 
came the existing act. The fact that the courts had established such 
exception in the construction of the act of 1867, but with conflict 
of opinion, is one of the strongest reasons in convincing me that 
Congress never intended to recognize such exception, for know- 
ing of the former conflict of opinion, and of the action of the courts 
under the former act in establishing it, instead of recognizing it, which 
could bave been done in a few lines, it does not do so, but, in 
plainer, more simple, positive, and direct language, réitérâtes the rule, 
without exception or qualification, that partnership assets shall pay 
partnership debts, individual assets individual debts, and only sur- 
pluses shall be applied, the one to the other. The argument made 
that such exception is in accord, generally, with the law and practice 
in the states, only strengthens my view as to the purpose and inten- 
tion of the Congress. Its members, coming from ail the states and 
having full knowledge of such practice and law, would seem to hâve 
deliberately purposed that this uniform bankrupt act, which was to be 
the suprême law of the land, should not recognize such exception but, 
in effect, exclude it. 

Second. Nor can I read paragraph "g" as giving any excuse for the 
establishment of such exception by judicial construction. Clause "f" 
states the precepts of the law; clause "g" relates to the procédure 
under it. The law in "f" demands that "the net proceeds shall be ap- 
propriated" as directed by it, while "g" provides simply that in carry- 
ing out thèse precepts, and as an aid in doing so, the court 
may do certain things, to wit, permit proof of claims of partnership 
estâtes against individual estâtes, and vice versa, and marshal the 
assets of such estâtes so as to prevent préférences and secure équitable 
distribution of such estâtes. Note the use in this paragraph of the 
Word "estate" instead of the word "debt" as used elsewhere. It is 
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properly used and was designed to meet such cases as, for example, 
where the partnership estate might hâve a just daim against one of 
its individual members who had not paid into the partnership his 
full share or any part of the capital which he was legally bound to 
do, while the other members of the partnership perhaps had donc 
so ; or, vice versa, where the individual member, a bankrupt, had paid 
into the partnership fund ail of his pledged capital, while other mem- 
bers had not. To meet such and other similar cases that might arise, 
I am convinced, was the sole cause and scope of this permissive clause 
in procédure, only mandatory in cases where the circumstances, in 
equity and good conscience, required its application. The necessity 
for this permissive provision in procédure is the more apparent when 
we read in clause "h" that, where ail members of a partnership are not 
adjudged bankrupt, the partnership property is not to be administered 
in bankruptcy without consent of the solvent partners, a provision not 
in our former bankrupt laws. In such case, without this clause "g," 
would the bankrupt court hâve jurisdiction to détermine any such 
questions as referred to above between the two estâtes that might 
arise in the adjustment of their respective rights; the one being ad- 
ministered by the court, the other by the solvent partners? 

Finally, I do not beheve any just criticism can be made of the 
législative body for establishing this rule and refusing to incorporate 
the exception contended for to it, into the law. Judge Lowell, in Re 
Wilcox, supra, has shown how much difficulty, perplexity, and conflict 
hâve arisen, during more than three centuries, in the settlement of 
thèse joint and separate estâtes. Under such circumstances, Congress 
could well say that it was time, in this law which was to be suprême 
and uniform throughout the states, to settle the vexed controversy by 
a direct and positive, if arbitrary, rule. It is true in regard to ail such 
rules that, under exceptional circumstances, they work hardships, but 
the ultimate good they accomplish largely counterbalances the evil. 
Who doubts longer the benefits of statutes of limitation? 

The rule established hère has the merit of simplicity and direct- 
ness. It gives full and complète repose, and I submit it is as nearly 
équitable as any such rule can be. Under modem business condi- 
tions, a man can become partner in an unlimited number of partner- 
ships of which, and of his connection therewith, his neighbor, who is 
trusting him upon faith of his individual merit and financial worth, 
can know nothing, and thèse partnerships with or without his knowl- 
edge may be, by bad or extravagant management, accumulating debt 
against him many times over the total value of his estate. Thèse 
partnerships may be located in différent localities far separated. For 
instance, he may be a partner in a "Eurêka Gold Mining Company," 
in Alaska, an "Excelsior Construction Company" in New York, a 
"Superlative Fruit Company" in Florida — no one of which in name 
may disclose his connection therewith. Why is it not reasonable 
to protect, under such conditions, his neighbors at home who hâve 
trusted him, as against the creditors of thèse distant partnerships, 
who hâve in most cases credited such partnerships upon faith of the 
business they were doing and without knowledge of him or of his 
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connection therewïth, until their bankruptcy occurs? Is there not a 
plain dividîng line based on reason and sound equity? His neighbors 
trusted him with his personal property before tliem; the otiiers trust- 
ed the partnership with its property in view. Why should not each 
class resort to the property that was the basis of their respective ex- 
tensions of crédit, vvithout the one having any advantage over the 
other, and what matters it if the creditors of the partnership hâve 
been so foolish as to extend crédit to it when it had no property, any 
more than where a man's neighbor has been just as foolish in extending 
crédit to him personally when he had none? Has it ever been con- 
tended, in a case wliere a man has taken his personal property and in- 
vested it in a partnership so that he has nothing, that an exception 
should be judicially created which would permit his individual 
creditors, in a bankruptcy proceeding against the partnership, to corne 
in and share pari passu with the partnership creditors, as against his 
interest therein? Why is not one proposition as fair as the other in 
good conscience, and why does not the simple rule established by 
Congress settle the question as fairly as it can be settled? Whether 
it does or not, of one thing I am entirely satisfied; and that is, that 
the rule itself cannot justly be more severely criticised than can be 
the "exception" contended for. This exception certainly is none the 
less arbitrary, and leads to no less absurd results. This was recog- 
nized by the courts creating it in construing the law of 1867. For 
example, in Re Blumer (D. C.) 12 Fed. 489, frora the Eastern dis- 
trict of Pennsylvania, it was held: 

"If, after deducting tlie portion of costs chargeable to the partnership 
estate, there is any balance of partnership assets, however small, the partner- 
ship creditors will not be entitled to share pari passu with the separate 
creditors In the distribution of the separate estâtes." 

In other words, the application of this exception might well turn on 
the partnership possession of, say, 30 cents. Again, in Re Marwick, 
Fed. Cas. No. 9,181, it is held : 

"If there be any joint fund, however small, such proof cannot be allowed, 
although such fund may hâve been created by the separate creditors purehas- 
ing sonie of the partnership assets, aetually worthless, for the purpose only of 
creating it; for if there be a Joint fund, the court cannot, uuder the statute, 
look behind the fact, to inquire how it has been produced." 

In other words, under the opération of this exception, a contribution 
of a few cents, no matter by whom, to the partnership assets, would 
wholly prevent its application. 

I affirm the ruling of the référée, expressing the hope, however, 
that the question will be taken to the Circuit Court of Àppeals, in order 
that we may hâve a binding ruling in this circuit upon the matter. 
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In re McINTIRB, 
(District Court, N. D. West Virginia. January S, 1906.) 

1. Landi,or» and Tenant— Lien foe Rent— West Vieginia Statute. 

Code W. Va. 1899, c. 93, § ]1, gives a landlord a lien for one year's rent, 
wbether accrued or not, ou tlie tenant's goods carried on tlie promises, 
wlilcli is superior to any lien, by deed ol trust, mortgage, or otherwise, 
created after goods are se carried on tlie preniises, whether distress war- 
rant lias issned for the rent or not, and such provision is constitu- 
tional and valid. 

[Ed. Note. — For cases In point, see vol. 32, Cent Dig. Landlord and 
Tenant, i§ 1013-1016.] 

2. Bankruptcy — Pétition fob Review by Refebee or PrJOB Ordek — 

Requtsites. 

A pétition filcd before a référée in banlcruptcy, to review an order 
previously entered by him after a hearing, is in tlie nature of a bill of 
review in equity and governed by tlie saine rules of procédure. It can 
only be flled for error in law apparent upon tbe face of the decree or 
because of tlie discovery of new évidence since the hearing, and, when on 
tlie latter ground, it can only be filed by express leave, and the évidence 
relied on niust be relevant, material, and suoh as would hâve produced 
a différent result, and it must bave been uni^nown to the petitioner at 
the tinie of the hearing and such as he could not hâve knovi'n by the exer- 
cise of due diligence. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

In Bankruptcy. On pétition for revision filed by Herman Fouse. 

On February 3, 1900, J. M. Jackson and .7. M. Jackson, Jr., the owners, 
leased the Hôtel Jlonroe, in Parkersburg, W. Va., to S. H. Biddle for a term 
of flve years, begiiining March 1, 1900, and terminnting February 28, 190.5. 
One of the stipulations of this lease proliibited Biddle from asslgning. trans- 
ferring, underletting to, or taking into partnership, any other without the 
consent of the Jaeksons, their helrs, or représentatives in writiug. On July 1, 

1901, a modification was made in writing, flxing the rent payable at $180 per 
nionth from July 1, 1001, to February 28, 1902, after vk'hich date such rent 
was to be $200 per month for the renia inder of the terni. On January 15, 

1902, Biddle assigned this lease to J. W. Depue, with the written consent of the 
Jaeksons. On January 10, 1905, Depue executed six negotial)le notes, four 
for $>^00 eaeh, payable in three, four, six, and eight months, one for $392.90, 
payable in ten months, and the sixth for $1,482.10, payable in four months. 
Ali thèse notes were accommodation ones, payable to R. M. Clendeiming, and 
indorsed by him ; and to secure and save him harmless Depue executed the 
same day a deed of trust to D. C. Casto, trustée, upon the furniture in said 
Hôtel Monroe, providing in said trust that, in case he made default in the 
payment of said notes and in protecting Clendenniug from liability tlierefor, 
then sale should be made of said furniture and Personal property, upon reqnest 
of Clendenning or any holder of ail or any one of said notes. On March 8, 
1905, Depue by bill of sale, in considération of real estnte, conveyed to him, 
situate in Parkersburg, W. Va., and Columbus, Ohio, sold said furniture and 
flxtures in said Hôtel Monroe to Herman Fouse, agreeing to surrender to 
the latter "the said business and its patronage" and "to relieve said property 
from ail bills and liabilities at the time outstanding." On March 11, 1905, 
Depue executed to Oasto, trustée, another deed of trust upon the Parkersburg 
property derived by him by the conveyance of March 8, 1905, by Hughes 
and wife at the instance of Fouse and in part payment of the latter's purchase 
prlce for the furniture and hôtel business, to secure Clendenning harmless 
and the payment of the same six notes secured by his former trust deed of 
January 10, 1905, upon the furniture itself. On March 16, 1905, Fouse, by bill 
of sale, transferred to L. H. Mclntire ail of said furniture and fixtures iti 

142 F.— 38 
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Baia hôtel derlved by him from Depue in considération of $5,000, for whieh 
Meintire executed two $500 negotiable notes, payable In six and twelve 
months, and four for $1,000 each, payable in two, three, four, and flve years 
from that date, with Interest, and on tlie same day, and to secure thèse 
notes, Meintire executed a deed of trust to Casto, trustée, upon the same 
furniture and fixtures. Thereupon Meintire toolj possession of said hôtel 
business, but without written consent of the Jaclisons or any further transfer 
of the lease to him from Depue, although it is admitted that the agent for 
the Jaclison hoirs recelved from him, while in possession, $133.33 upon rent 
due. In this condition of afCairs, proceedings were instituted, and Meintire 
adjudged banlirupt, and a référence was made to George W. Johnson, référée, 
by this court. 

By two pétitions filed May 26, 1905, and June 1, 1905, respectively, before 
said référée, the Jacksons, by their agent, set up the lease heid by Depue; 
that various people were put in charge of the hôtel by him, but no assignment 
of the lease was agreed to by the lessors or their agent ; that rent to the 
amount of $2,0(56.67 was in arrear and distress warrant liad been sued out 
and levied upon the furniture and fixtures in the hôtel therefor ; that Meintire 
had listed such furniture and fixtures as assets of his in the banljruptcy 
proceeding ; and that such claim for reut in arrear was a lien upon such 
personai property first payable in full before ail others. On June 5, 1905, the 
said Herman Fouse flled his spécification and claim for $5,010, the amount of 
principai and interest due upon his six notes of Mcintire's, and claiming a 
flrst lien upon said furniture and personai property by reason of his deed 
of trust from Meintire. On June 9, 1905, R. M. Clendeuning flled his claim for 
the sum of $3,075, by reason of the six accommodation notes made by Depue 
to him, and claiming a first lien upon said furniture by virtue of Depue's 
deed of trust to Casto in his favor. Meanwhiie T. J. Heimicli had been ap- 
pointed trustée for said banlvrupt, and on June 3, 1905, reported a saie of 
said furniture as having been made for cash for $1,340. On August 2, 1905, 
Fouse flled his exception and answer to Clendeuning's proof of claim, in 
which he allèges that, when he purchased said furniture from Depue, he paid 
full vaiue by the conveyance of real esfate; that Depue agreed to relieve 
it of ail liabilities; that Clendenning at the time agreed to reiease his deed 
of trust upon it and did sign such reiease, but it was not recorded; that 
Clendenning's lien was to be, and was, in fact, transferred from this personai 
property and placed upon the real estate so conveyed to Depue under and 
by virtue of the deed of trust to Casto, trustée, of date March 11, 1905; that 
in conséquence Clendenning waived and reieased ail his rights under and by 
virtue of his deed of trust upon such furniture, and he asljs said claim as 
a lien or charge against the proceeds of its sale be disallowed. On the same 
day he flled his demurrer, answer, and protest to claim and pétition of the 
Jacksons for rent, in which he demurs because the proof of claim is made by 
the agent for the Jacksons, because the pétitions do not allège that the 
Jacksons hâve no other security except their supposed lien upon said 
furniture or its proceeds, and because their claim is against Depue, and not 
the bankrupt, Meintire. For answer he allèges his purchase from Depue 
of the furniture ; his exchange of real estate worth $5,000 therefor ; the 
recordation of his bill of sale; his sale of the property to the bankrupt, 
Meintire, by writing recorded; its considération of $5,000, evidenced by the 
six notes ; the deed of trust executed and recorded to secure them ; the taking 
possession of the hôtel and property by Meintire without objection from the 
Jacksons ; the acceptance of $133.33 rent by them from him ; that his deed of 
trust debt is in the nature of a vendors lien upon said furniture; and asks 
that It be ordered paid flrst out of the proceeds of its sale to the extent of such 
proceeds, and prétests against the application thereof to the Jacksons' rent 
demand. On August 3, 1905, the Jacksons flled an additional affldavit in 
proof of their claim, in which they more elaborately set out the facts upon 
which it was based, and with which they file the original lease and copy of 
the distress warrant and levy sued out by them. Fouse flled exceptions 
to trustée Helmick's report, which objected to the trustee's allowance of 
rent to the Jacksons af ter he took charge as such trustée, but thèse are not 
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very material to the question involved. On August 7, 1905, at a meeting 
of creditors, referee Johnson decided the Jaclïsons had a landlord's lien upon 
said fumiture and flxtures prior to ail others, and directed by order duly 
entered the application of the proceeds of the sale thereof to their claim after 
payment of costs, subject, however, to décision upon another claim of a brew- 
ing Company, net material to consider. 

After the rendering of this decree, on August 8, 1905, Fouse filed his 
pétition in the nature of a bill of review, in which he sets forth substantially 
his original objections to the claim of the Jaclïsons, and then for the flrst time 
charges that before buying said property from Depue he was informed by 
W. W. Jackson, agent for the Jacksons, that Depue had arranged the rent, at 
that time in arrear, in a manner satisfactory to such agent, and that, upon the 
strength of this représentation made to him by such agent, he closed the 
sale vvith Depue, paying full value for the fumiture. He further charges that 
the arrangement made by Depue with the agent of the Jacksons for such 
rent in arrear was the delivery by him to such agent of the accommodation 
notes made by Depue to the order of Clendenning, indorsed by the latter and 
secured by the deed of trust upon the furniture in favor of Clendenning 
heretofore set ont, and that Jackson, agent, still hoids thèse notes and is 
trylng to reiieve Clendenning from his indorsement by enforcing tlie land- 
lord's lien. He further charges that, when he talked to W. W. Jackson, 
agent, the latter refused to lease the hôtel to Mcintire witliout an increase 
of rent, but said that he could take charge as long as he paid the rent, but, 
if he did net, the Jacksons would hold Depue therefor. 

To this pétition the Jacksons on August 15, 1905, filed a written deniurrer, 
and on August 16, 1905, the referee sustained the same and by order refused to 
set aside or modify his order of August 7, 1905. Thereupon Fouse briugs the 
matter up for review. 

F. H. McGregor, for petitioner. 
A. G. Patton, for respondents, 

DAYTON, District Judge (after stating the facts as above). This 
case as presented upon the original hearing before the referee did 
not, in my judgment, involve niuch difficulty. It was clearly deter- 
minable under sections 7 to 15, inclusive, of chapter 93 of the Code of 
West Virginia (1899), which expressly create a lien for rent and 
constitute the procédure for its recovery. Section 11 provides: 

"The dlstress may be levied on any goods of the lessee, or his assignée or 
under tenant, found on the premises, or which may hâve been removed 
therefrom not more than thirty days. If the gpods of such lessee, assignée, 
or under tenant, when carried on the premises are subject to a lien, which is 
valid against his creditors, his interest only in such goods shall be liable to 
such distress. If any lien is created thereon while they are on the leased 
premises, they shall be liable to distress, but for not more than one year's rent, 
whether it shall hâve accrued before or after the création of the lien." 

The twelfth section provides that a person securing a lien upon 
goods after the commencement of a tenancy can only remove them 
from the premises by paying the rent in arrear and securing that to 
accrue to the extent of one year's rate as fîxed by the lease. 

In the case of Anderson v. Henry, 45 W. Va. 319, 31 S. E. 998, 
Judge Brannon has very clearly and ably discussed thèse provisions, 
holding that their efïect is to give a lien for one year's rent, whether 
accrued or not, on tenant's goods carried on the premises over ail 
liens by deed of trust, mortgage, or otherwise, created after tenant's 
term, whether distress warrant therefor has issued or not, and that 
the fourteenth amendment to the Constitution of the United States 
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does not render them void. With thèse views I am in entire accord. 
In this case hère the facts presented to the référée at his hearing on 
August 7, 1905, reduced tliemselves to thèse: Depue, the lessee in 
possession under the lease assigned to him by Biddle, with the assent 
of the lessors, had this furniture in the leased property, when on Janu- 
ary 10, 1905, he gave the deed of trust upon it to secure Clendenning. 
lie was aiso "carrying it on the premises" on March 8, 1905, when 
he sold it to Fouse, and it still remained in the hôtel property when 
Fouse sold to Mcintire on March 16, 1905, and took his deed of trust 
upon it to secure his purchase money. During ail this time the lien 
for one year's rent either accrued or to accrue under the lease had 
attached to it in favor of the lessors, the Jacksons. Neither Clen- 
denning, Fouse, nor their trustée, under this section 12 of chapter 
93 of the Code of 1899, could hâve removed such furniture and sold 
it to satisfy their liens without first having paid the Jacksons the 
accrued rent and secured to them the payment of an additional sum 
sufficient to make in ail the full amount of one year's rate as pro- 
vided by the lease, and, in case such removal had been illegally made, 
the lessors could hâve distrained such goods wheresoever found at 
any time within 30 days after such removal. The claim asserted by 
the Jacksons for rent was for $2,066.67, less than one year's rent, 
and the fact that it was due and unpaid was undisputed. It is very 
clear that, under such circumstances, the référée could not decree 
otherwise than in favor of the lessors, the Jacksons, as against the 
deed of trust creditors, Clendenning and Fouse. But, after he had 
entered his final order adjudicating the niatter this way, Fouse, by 
pétition, asks a review, and for the first time charges substantially 
that the lessors by their agent, before his purchase of the property, 
represented to him that Depue had adjusted the rent and upon this 
représentation he was induced to buy. This, if substantiated, would 
make an altogether différent case out of the matter. It cannot be 
denied that, no matter how clear a lien one may hâve upon property, 
if he représenta such lien to hâve been paid or adjusted and there- 
by induces another to buy the property, he is thereafter estopped from 
asserting his lien against it. McBane v. Wilson (C. C.) 8 Fed. 734; 
Schroeder v. Young, 161 U. S. 334, 16 Sup. Ct. 512, 40 L. Ed. 721 ; 
N. & W. R. Co. V. Perdue, 40 W. Va. 422, 21 S. E. 755 ; Stone v. 
Tyree, 30 W. Va. 687, 5 S. E. 878 ; Herm. Estop. § 735 ; 2 Pom. Eq. 
Jur. § 802. 

The référée sustained a demurrer to this pétition, and therefore we 
must, in reviewing his action, take, as he was required to do, the 
allégations of it to be true, and, moreover, construe them most favor- 
ably to the petitioner. We must not, however, overlook the fact that 
proceedings in bankruptcy are wholly équitable in character and 
governed by the rules of equity practice, where not in conflict with 
the direct provisions of the act itself. Also, that référées in their hear- 
ings within the scope of their power are clothed with the authority 
of judges, and their orders and decrees are to be reviewed, reversée!, 
or annulled under the same rules and conditions as those governing 
other courts of equity, subject always to the express provisions of 
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the bankrupt act. The pétition hère must be held to hâve been one 
in the nature of a bill of review. Such bills can be filed for errors 
in law apparent upon the face of the decree, or because of the dis- 
covery of new évidence since hearing, which could not hâve been dis- 
covered by the use of due diligence before such hearing. In case 
newly discovered évidence is set up, such a bill can only be filed by ex- 
press leave of the court, and great caution is to be exercised in grant- 
ing such leave. The évidence must be relevant, material, and such 
as would hâve produced a différent resuit had it been used at the 
hearing. It must hâve been unknown to the party at the time of the 
hearing, and such as by due diligence could not hâve been known. 
Hogg's Eq. Pro. c. 12 ; Hyman v. Smith, 10 W. Va. 298 ; S. M. Co. 
v. Dunbar, 32 W. Va. 335, 9 S. E. 237 ; Ilatcher v. Hatcher, 77 Va. 
600; Wethered v. E'iliott, 45 W. Va. 436, 32 S. E. 209; Nichols v. 
Nichols, 8 W. Va. 174 ; Dunfee v. Childs. 45 W. Va. 155, 30 S. E. 102 ; 
Shakers v. Watson, 77 Fed. 512, 23 C. C. A. 263; Jourolmon v. 
Ewing, 85 Fed. 103, 29 C. C. A. 41; Irwin v. Meyrose (C. C.) 7 
Fed. 533. 

The only possible ground upon vfhich this pétition could be main- 
tained for the purpose of securing a review of the decree would be the 
new facts setting up the estoppel of the Jacksons to assert their rent 
lien. But thèse facts cannot possibly be considered now. They were 
known to Fouse when he filed his original demurrer, answer, and pro- 
test to the Jacksons' daim. There was no possible reason why he 
should not hâve set them up and relied on them in that pleading. 
They were based upon his own knowledge, derived from his own 
conversation with the landlord's agent, and he does not attempt to 
give any reason why he failed to bring them forward in the original 
hearing. 

It is very clear to me that this pétition does not comply with any of 
the rules authorizing it to be filed, and that the référée acted rightly 
in rejecting it upon demurrer. 

I find no error, therefore, in the two orders of the référée com- 
plained of, and they will be, in ail respects, affirmed. 



DE LUCCA V. CITY OF NORTH LITTLE ROCK et al. 

(Circuit Court, E. D. Arkansas, W. D. December 30, 1005.) 

1. Eminekt Domain — Injunction — Constructino Viaduct on Stkeet. 

Const. Ark. art. 2, § 22, which provides that "private property shall 
not be talcen, appropriated, or daniaged for public use without just 
compensation therefor," and article 12, § 9, providing that no property 
nor right of way shall be appropriated to the use of any corporation 
until full compensation therefor shall be first made to the owner In money, 
or first secured to him by a deposit of money, does not entitle a lot owner 
to an injunction to restrain a city from building a viaduct on the street 
in front of his lot unless compensation shall hâve been paid him, where 
his property is not taken nor invaded, but wiil be damaged iucidentaliy 
by the structure; an action at law being an adéquate remedy if com- 
plainant is entitled to relief. 
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2. Same — RiGHT TO Compensation. 

Under the law of Arkansas the fee of streets is In the abuttlng owners, 
the public having merely an easement for ail proper purposes of travel, 
but the construction of a viaduct by a city on a main street over railroad 
tracks to protect the public from danger of grade crossings does not, under 
the State décisions, Impose an additional servitude on the freehold so as 
to amount to a taking or Invasion of the property of a lot owner,. being 
within the scope of the easement for which the street is dedicated, and 
within the statutory powers of cities to exercise care, supervision, and 
eontrol over their streets. 

3. Railroads — Impeovement of Cbossings — ^Aekansas Statuts. 

Act Ark. Feb. 14, 1905 (Acts Ark. 1905, p. 110), virhich requires ail 
railroad companies to grade the crossings of highvfays and streets over 
their tracks, "provided at any crosslng of any public highway or street in 
any Incorporated city or town, such railroad may be crossed by a good and 
safe bridge to be built and maîntalned in good repair by the railroad 
Company," is not mandatory with respect to such bridges, but permissive 
only, leaving It optional with a railroad company whether to grade or 
bridge a crossing. 

4. Municipal Coepokations — Impeovement of Streets — Rights of Pkopeety 

Owner. 

Where, at the time a complainant acquired property in a city, the lavys 
of the state gave the city the power to make street improvements by 
which his property might be damaged, he took the property subject to 
such conditions, and is limited to the remédies provided by the state law. 

In Equity. On demurrer to bill. 

The complainant, who is a citizen of the state of Callfornla, seeks by this bill 
to enjoln the city of North Little Rock, a municipal corporation existing under 
the laws of the state of Arkansas, from constructing a viaduct along and upon 
Newton avenue or Main street of said city, for the construction of which it 
had entered into a contract with its codefendant. It is chargea that, at the 
time of the passage of the ordinance of the city authorizing the construction 
of this viaduct and before the incorporation of said city, the St. Louis 
Iron Mountain & Southern Railway Company maintained railroad tracks 
across the highway now known as Newton avenue and latterly as Main street 
in said city ; that said railway company maintains guards and flagmen at 
said crosslng without cost to said city, so that the lives and property of the 
public may be and are properly protected at such point; that the viaduct as 
planned by said city is intended to occupy the entire roadway of said Newton 
avenue from Eighth to Twelfth street in said city, a distance of about 1.342 
feet, with approaches at a 6 per cent, grade to the highest point, so that Its 
height over the railroad tracks shall be 22 feet; that it is to be constructed 
upon Steel columns or piers, and is to hâve two tracks parallel with each other 
for street car purposes ; that, in addition to the said tracks, there is to be a 
roadway for teams and wagons, and walks for pedestrians ; that complainant 
is and has been for a long time the owner of a block of ground Immediately 
north of the said railroad and on the east side of said Newton avenue, 
running north along and abuttlng upon said avenue for a distance of 160 
feet, and running back parallel with the said right of way a distance of 190 
feet, making in ail 71-100 of an acre ; that said block contains a building f ront- 
ing upon said Newton avenue, and that the construction of the viaduct will 
take away the llght which otherwise flows to said premises, and will greatly, 
if not entirely, obstruct access thereto and will produce a constant diseharge 
of dirt and offal from passing teams, not to mention the expectoration and 
dirt from passing pedestrians, so that the value of said premises wlll be 
taken away and be rendered practlcally valueless, or nearly so ; that the said 
point, and for the entire distance from his said premises south to the river, 
the said Newton avenue is, and for many years has been, the principal business 
street In said city; that complainant's premises are used for business purposes 
and are chiefly valuable for said purposes ; that the efCect of the construction 
of said viaduct will be to take away the desirabllity of his property for 
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business piirposes and will operate as a taking of his property ; that at no tiine 
bas the said clty ofCered to pay or provide a method of payment for com- 
pensating the complainant for the taking and damaging his said property, 
nor bas it provided any mode of compensation for any other property damaged 
by said viaduet, althougb tbe value thereof will, as he Is informed and avers, 
exceed $50,000; tbat tbe complainant will sustain a loss of over $10,000, If the 
said viaduet is eonstructed as planned; that the said action of the city is 
in contravention of tbe fourteenth amendment to the Constitution of the 
United States, as well as against the provisions of article 1, § 10, of the said 
Constitution ; that the fee in tbe said street is in the abutting property 
owuers ; tbat tbe city bas but an easement therein, and was and is bound, 
by contract with the owners of the property upon said street, to keep the 
same open and in ail respects free from obstructions whlch may impair the 
use and value of said street, or any part thereof, and the property upon the 
same ; tbat tbe said action of said city is in contravention of article 2, § 22, 
and article 12, § 9, of tbe Constitution of the state of Arkansas, vi'hich provide 
tbat compensation sball be made for property taken or damaged before tbe 
same can be so taken or damaged ; and that the attempt of tbe city to con- 
struct a viaduet for street car purposes is without warrant of law. It is also 
charged that tbe city of Nortb Little Rock was organized on tbe 21st day of 
July, 1903; tbat its income from gênerai revenue for the year ending July 1, 
1903, did not equal $12,000 ; tbat its moutby receipts from other sources do not 
.iverage over $2,500 ; that its revenues bave been anticipated and covered by 
the monthly expeiises and other outlays and contracts ; and that at présent it 
bas outstandiug and unpaid many city warrants amounting to lèverai thou- 
sand dollars. Tbe défendant city demurs to the sufflciency of the complaint 
upon the ground that there is no equity in it, and tbat, if complainant Is 
entitled to any relief, be can obtain complète and adéquate relief at law. 

Morris M. Cohn, John Fletcher, and Gray & Gracie, for complain- 
ants. 

James P. Clarke, for défendant city. 

TRIEBER, District Judge (after stating- the facts). As there is 
a diversity of citizenship, the jurisdiction of this court may be main- 
tained upon that ground without determining whether the complain- 
ant is, by the action of the city, deprived of any right guarantied to 
him by the Constitution of the United States which would authorize 
him, if there were no diversity of citizenship, to invoke the juris- 
diction of this court. 

The Constitution of the state of Arkansas provides in the Bill of 
Rights, article 3, § 23 : 

"Tbe right of property is before and higher than any constitutional 
sanction ; and private property sball not be taken, appropriated or damaged 
for public use, without just compensatinn tberefor." 

Article 13, § 9, provides: 

"No property, nor right of way, sball be appropriated to the use of any 
corporation until full compensation therefor shall be first made to the owner, 
in money, or first secured to him by a deposit of money, which compensation, 
irrespective of any beneiit from any improvement proposed by sucli corpora- 
tion, shall be ascertained by a jury of twelve men, in a court of compétent 
jurisdiction, as shall be preseribed by law." 

On the part of complainant, it is contended that under thèse pro- 
visions of the Constitution, before any corporation, whether it be pub- 
lic or private, can do any act whereby the property of a private citi- 
zen is damaged, there must be full compensation m.ade therefor to the 
owner or first secured to him by a deposit of money, and as the build- 
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ing of this viaduct will resuit in serious damage to the property of 
the complainant, and no compensation having been paid to him there- 
for or secured by a deposit pf money, the building of the viaduct 
would deprive him of a right guarantied to him by the constitution of 
the State. On the other hand, it is contended on behalf of the de- 
fendant city that, as article 2, § 22, vvhich provides lor compensation 
for damage to property, contains no such provision, , and the further 
fact that the General Assembly of the state has made no provision 
for any proceedings whereby damages resulting to property by 
reason of the érection of a viaduct or the use of the streets, when 
no property of the complainant is actually taken or invaded, may be 
assessed before the street is uscd, it is not necessary, nor, in fact, is it 
possible, for a city to make such compensation or institute proceedings 
whereby the money could be deposited for the payment of such damages 
as the owner of the property may sustain, and that the provision of the 
Constitution vvhich requires such compensation or deposit of money ap- 
plies only to the taking of property, and not to damage thereto. It is 
the settled law of the state of Arkansas that the fee to the streets is not 
in the city, but in the abutting owner. Reichert v. St. Lou:s & S. F. 
Ry. Co., 51 Ark. 491, 11 S. W. 696, 5 h. R. A. 183. In the absence of a 
constitutional provision of the state that private property shall not be 
damaged for public use without just compensation therefor, the well- 
settled rule is that the owner of property which has not been invaded, 
nor any part thereof taken, cannot recover for any damages incidentally 
arising from the use of the public highway. Transportation Co. v. 
Chicago, 99 U. S. 635, 25 L. Ed. 336 ; Osborne v. Missouri Pacific Ry. 
Co., 14.7 U. S. 248, 13 Sup. Ct. 299, 37 L. Ed. 155. 

Learned counsel hâve cited a large number of cases to sustain their 
respective contentions. A case upon which counsel for complainant 
hâve laid great stress is McElroy v. Kansas City (G. G.) 21 Fed. 257, 
decided by Mr. Justice Brewer, at that time circuit judge, and which 
has been cited with approval and followed by the Suprême Court of 
the United States in several cases, as vvell as by many other courts 
of last resort. But the constitutional provision of the state of Mis- 
souri, in which state the case arose, is quite différent from that 
found on the Constitution of the state of Arkansas. The Missouri 
Constitution provides: 

"That private property shall not be taken or damaged for public use without 
just compensation. Such compensation to be ascertained by a jury or board 
of commissioners of not less than three freeholders, In such manner as may 
be prescribed by law; and until tlie same shall be paid to the owner the 
property shall not be disturbed nor the proprietary rights of the owner therein 
be divested." 

Judge Brewer, in determining the principles of law applicable to 
cases of that kind, says : 

"When the défendant has an ultimate right to do the act soug.t to be 
restrained, but only upon some condition précèdent, and compliance with the 
condition Is within the power of the défendant, injunction will almost uni- 
versally be granted until the condition is complied with." 

In Donovan v. Allert, 11 N. D. 289, 91 N. W. 441, 58 L. R. A. 775, 
95 Am. St Rep. 720, the same conclusion was reached as in the Me- 
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Elroy Case; the Constitution of that state containing almost the 
identical provision found in that of Missouri, that private property 
shall not be taken or damaged for public use without just compen- 
sation having been first made to, or paid into court for tlie use of, the 
owner. In Vanderlip v. City of Grand Rapids, 73 Mich. 533, 41 
N. W. 677, 3 L. R. A. 247, 16 Am. St. Rep. 597, the act enjoined was 
the raising of a grade of a street, which would resuit in fiHing, not 
only the street, but complainant's lot to a depth of 30 feet in somp 
places, and burying a portion of her dwelling. This, the court held, 
was an invasion of her property amounting to a taking thereof, and 
it was the duty of the court to enjoin the city from doing so until 
compensation had been made to the owner. City of Pueblo v. 
Strait, 20 Colo. 13, 36 Pac. 789, 24 L. R. A. 392, 46 Am. St., Rep. 
273, and N. Y. Elevated R. R. Co. v. Fifth National Bank, 135 U. 
S. 433, 10 Sup. Ct. 743, 34 L. Ed. 231, were both actions at law 
to recover damages, and not proceedings in equity to enjoin the de- 
fendants. In St. Louis & San Francisco R. R. Co. v. Southwestern 
Telegraph & Téléphone Co., 121 Fed. 276, 58 C. C. A. 198, the in- 
junction was granted upon the sole ground that the défendant was 
not incorporated, and for this reason had no right to maintain a suit 
of condemnation. Hot Springs R. R. Co. v. Williamson, 45 Ark. 
429, and Reichert v. Raiiroad Company, 51 Ark. 491, 11 S. W. 696, 
5 L,. R. A. 183, were both actions at law to recover damages, and 
not suits for injunction. In Texarkana v. Leach, 66 Ark. 40, 48 S. 
W. 807, 74 Am. St. Rep. 68, the injunction was granted solely upon 
the ground that the city had no power, under the laws of the state, 
to close a street. Fine v. New York City (C. C.) 103 Fed. 337, 
affirmed in 112 Fed. 98, 50 C. C. A. 145, has no application to the 
case at bar, and in view of the fact that thèse décisions were reversed 
by the Suprême Court in 185 U. S. 93, 22 Sup. Ct. 592, 46 L,. Ed. 
820, they can hardlv be treated as authorities. In Doane v. Lake 
Street Elevated R. R. Co., 165 111. 510, 46 N. E. 520, 36 L. R. A. 97, 
56 Am. St. Rep. 265, under constitutional provisions identical with 
those of the state of Arkansas, it was held that an owner of abutting 
property whose property is not taken, but only damaged incidentally, 
cannot maintain a bill to enjoin until the resulting damages to his 
property are ascertained and paid, but that his remedy is by action 
at law for such damages, quoting with approval from Osborne v. 
Missouri Pacific R. R. Co., 147 U. S. 259, 13 Sup. Ct. 303, 37 L. 
Ed. 155: 

"But where there is no direct talcing of ttie estate itself, In whole or In 
part, the injury complained of is the infliction of damage in respect to the 
<;omplete enjoyment thereof, a court of equity must be satisfled tliat the 
threatened damage is substantial and the remedy at law in fact inadéquate 
before restraint wiil be laid upon the progress of a public worlî. And i( the 
case made discloses only a légal right to recover damages rather than to de- 
mand compensation, the court will décline to interfère." 

In the case at bar the viaduct which it is sought to enjoin is to 
be built by the city for the protection of the public, and not merely 
by a private corporation for private gain, although for public use, 
as was tlie case in the Doane Case. In Blodgett v. Northwestern 
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Elevated R. R. Co., 80 Fed. 601, 26 C. C. A. 21, the United States 
Circuit Court of Appeals follows the décision in the Doane Case. 
In the late case of Manigault v. Springs, 199 U. S. 473, 26 Sup. Ct. 

127, 50 L. Ed. decided by the Suprême Court of the United States 

on December 4, 1905, where it was sought to enjoin parties from dam- 
ming or otherwise obstructing a creek in the county of Johnstown, S. 
C, upon the ground that the érection of such a dam would resuit in 
serions injury to complainant's property and there had been no com- 
pensation to him, and the further ground that an agreement between the 
parties entered into in 1903 created an easement of access to plaintiff's 
land, which the statute of South Carolina authorizing the building of 
the dam impaired, the Suprême Court said : 

"It is suggested that the agre«ment of 1903 created an easement of access 
to plaintiff's land, and that the statute of South Carolina must be construed 
as overriding private rlghts of property, and not merely as putting an 
end to the rights of the publie and as giving to plaintiffi a olaiin for dam- 
ages for the taking of that easement. But It does not necessarily follow that 
an injunction should issue. Apparently this covenant did not apply to the mill 
site, siuce this was purchased after the covenant was made ; but, however tbls 
may be, a court of equity is not bound to enjoin a public worlj aulhorized by 
statute, until compensation is pald, where no property is directly appropriated. 
This is particularly true where the damage is difflcult of ascertalnment at the 
tlme and a reasonable provision is made by the law for compensation. 

Does the fact that the ownership of the fee of a street is, under 
the laws of Arkansas, in the abutting owner, while in Illinois it is in 
the city, make the Illinois décisions inapplicable to causes of action 
arising in this state? As the décisions of the highest court of a 
state on a question of this nature are conclusive on the national courts 
(Blodgett V. Northwestern Elevated R. R. Co., 80 Fed. 601, 26 C. 
C. A. 21), it is important to examine the décisions of the Suprême 
Court of this state to ascertain the conclusions reached by that Court 
on this subject. 

The only case having any direct bearing and on which counsel 
for complainant rely is Reichert v. Railway Co., 51 Ark. 491, 11 
S. W. 696, 5 L. R. A. 183. In that case, which was an action of 
ejectment for the street, the court, in a well-considered opinion, in 
which the authorities bearing on that question are carefuUy reviewed, 
held that: 

"The Interest of the public In a street does not comprehend any interest in 
the soil. The right of the freehold is unafCected by establishing the highway. 
Its use by every citizen must be appropriate for the purpose for which it 
was Intended ; that is, of transit, with such stoppage of business, necessity, ac- 
cident, or the ordinary exlgencles of travel may require. The owner of the 
freehold (the abutting owner) may make any use of the soil not Ineonsistent 
with the public easement; and any use of It by another, which Is not within 
the scope of the easement, is an Infrlngement of his rlghts, for which he may 
Invoke the ordinary légal remédies. The railroad's occupaney Is an Infrlnge- 
ment of the reserved rights of the abutting owner therein, uniess it Is one of 
the modes of enjoining the easement in the street contemplated In its original 
dedieation." 51 Ark. 497, 11 S. W. 696, 5 L. R. A. 183. 

The court then holds that a railway, as usually constructed and 
operated, is an additional servitude, and for this reason: 

"The right of way of the railroad was carved out of the freehold of the ap- 
pellants, and not out of the easement controlled by the city. Under the Con- 



DE LtrCCA V. OITT OF NOETH LITTLE EOCK. 603 

stitution the city could not transfer it to the appellee. The Législature could 
impart iio validity to such an attempted transfer." 51 Ark. 499, 11 S. W. 
097, 5 L. R. A. 183. 

It thus appears that the court in that case basèd its décision en- 
tirely upon the ground that the acts of the railway company constitut- 
ed a taking of the land, and not merely a damage to abutting property, 
as in the case at bar. The court then proceeds to détermine whether 
ejectment would lie, when the owner, knowing that a railway had 
entered on his land and was engaged in constructing its road with- 
out having complied with the statute, remains inactive and permits 
them to go on and expend large sums in the work, and holds that it 
will not, upon the ground of estoppel, citing numerous authorities to 
sustain its conclusions. In such a case of taking of property the 
court holds, and unquestionably that is the law, that the duty of the 
owner is "to arrest the first step toward appropriation until compen- 
sation is made, and to this end the law supplies abundant remédies"; 
no doubt meaning, among others, the remedy by injunction. Is the 
building of a viaduct by the city over one of its main streets, where, 
owing to the numerous railroad tracks, the lives of its inhabitants 
who must cross thèse tracks frequently are in great danger, a taking 
of property, as is the construction of railroad tracks, or is it within 
the scope of the easement for which the streets are dedicated? The 
sole purpose of the intended viaduct is to enable the city's inhabitants 
to cross a dangerous street in safety. That a right of way granted 
for a Street railway, whether operated by horses, electricity, or even 
steam motors, is not an additional servitude or burden on land 
dedicated to the use of a public street, and is not, therefore, a taking 
of private property, is the gênerai rule established by nearly ail 
courts, and, although never determined by the Suprême Court of this 
State, was declared to be the law of this state by this court in Wil- 
liams v. City Electric Ry. Co. (C. C.) 41 Fed 556, decided by that 
eminent jurist Judge Caldwell. In Transportation Co. v. Chicago, 
99 U. S. 635, 641, 25 L,. Ed. 336, which was an action for damages 
for the building of a bridge and tunnel, where there was no taking of 
property, but only damage incidental to the construction of the im- 
provements, and which arose under the Illinois Constitution, con- 
taining the same provision as that of Arkansas, the court say : 

"It is linmaterial whether the fee of the street was in the state or In the 
city, or in tbe adjoining lot hoiders. If in the latter, the state had an ease- 
ment to repair and improve the street over its eutire length and Ijreadth, to 
adapt it to easy and safe passage." 

The authorities are practically unanimous that the construction of a 
viaduct the whole width of a street is not an additional servitude. 
Scranton v. Wheeler, 179 U, S. 154, 31 Sup. Ct. 48, 45 L. Ed. 126; 
Colclough v. Milwaukee, 92 Wis. 186, 65 N. W. 1039 ; Home Build- 
ing Co. V. Roanoke, 91 Va. 59, 20 S. E. 895, 27 L. R. A. 551; Sel- 
den V. Jacksonville, 28 Fia. 588, 10 South. 457, 14 L. R. A. 370, 29 
Am. St. Rep. 278; Willis v. Winona, 59 Minn. 27, 60 N. W. 814, 
26 L. R. A. 142 ; Brand v. Multnomah Co., 38 Or. 92, 60 Pac. 390, 
62 Pac. 209, 50 L. R. A. 389, 84 Am. St. Rep. 772; 2 Dillon on 
Municipal Corporations, § 990. 
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That municipal corporations in Arkansas hâve been granted the 
power to make such improvements cannot be doubted. Section 5,é55 
Kirby's Dig., grants to ail cities and towns "the power to lay off, 
open, widen, straighten and establish, to iniprove and keep in order 
and repair, and to light streets, alleys," etc. And section 5530 pro- 
vides : 

"The clty couneil shall hâve the care, supervision and control of ail the publie 
highways, bridges, streets, alleys, public squares and commons wlthln the 
City ; and shall cause the same to be kept open and in repair, and free from 

nuisance." 

But it is earnestly contended that the act of the Législature en- 
titled "An act to amend section 6681 of Kirby's Digest of the statutes 
of Arkansas," approved February 14, 1905 (Acts Ark. 1905, p. 116), 
makes it the duty of the railroad company to construct such bridges 
and viaducts, and that the city does not possess that power, The act 
is as follows: 

"Section 1. Whenever any railroad company, or corporation, has construct- 
ed, or shall hereafter construct, a railroad across any public road or highway 
or Street in any ineorporated city or town in this State now established or 
hereafter to be established, or where any publie road or highway or street 
in any ineorporated city or town hereafter established shall cross any rail- 
road now established. such railway company, or corporation, shall be re- 
quired to so construct such railroad crossing, or so alter or construct the roadbed 
of such public road or highway or street In any ineorporated town or city, 
that the approaches to the roadbed on either side shall be made and kept at 
no greater élévation or dépression than one perpendicular foot for every ten 
feet of horizontal distance, such élévation or dépression being eaused by 
reason of the construction of said railroad; provided, at any crossing of any 
public highway or street in any ineorporated city or town, such railroad may 
be crossed by a good and safe bridge to be built and maintained in good re- 
pair by the railroad company, or corporation, owniiig or operating such road. 

"Sec. 2. That ail laws and parts of laws in conflict with this Act be 
and the same are hereby repealed, and this Act take eïïect and be In force 
from and after its passage." 

The claim is that the word "may" in the proviso should be con- 
strued as "shall" or "must," or, in other words, that this proviso is 
mandatory, and not merely permissive or even directory. During 
the argument, learned counsel for complainant insisted that, under 
this proviso, the state, through its Attorney General, can, by man- 
damus proceedings, compel every railroad in the state to build and 
maintain, at its own expense, bridges over every highv/ay in the state 
or street in any ineorporated city or town across its tracks, and for 
this reason the city has no power to build such a bridge at its own 
expense. In the opinion of this court there is nothing in that act 
to warrant such a construction. The intention of the Législature is 
so clearly expressed and is so free from ambiguity that there is 
nothing for the courts to construe. The act itself, leaving ont the 
proviso, provides that every railroad company "shall be required to 
so construct such railroad crossing, or so alter or construct the 
roadbed of such public road or highway or street in any ineorporated 
town or city, that the approaches to the roadbed on either side shall 
be made and kept at no greater élévation or dépression than one per- 
pendicular foot for every ten feet of horizontal distance." This clear- 
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ly shows that at ail grade crossings, whether across a country road or a 
Street of a city, the corporation must construct the approaches so 
that there should not be a greater grade than 10 per cent. By 
the proviso the road is granted the option, without any further act 
on the part of the county court, if it is a county road, or the munici- 
pal authorities, if it is a street in a town or city, to build a bridge 
across its tracks, if it deems it best to do so. In many instances the 
railroad may cross a road or street in a deep eut or on a high em- 
bankment which would make it more expensive to build the ap- 
proaches to its roadbed at a 10 per cent, grade than the construction 
of a bridge, or in populous cities where there is a great deal of travel 
across the railway tracks, as is charged in the bill is the case in the 
city of North Little Rock on this street, the railroad may deem it 
best to build the bridge, owing to the great danger to persons and 
teams crossing the street. If so, the proviso grants it that privilège. 
T1 e fact that in the main body of the act the word "shall" is used, 
while in the proviso the word "may" is used, shows conclusively 
that the Législature intended to make a distinction. To give it the 
construction claimed by the complainant the proviso would nullify 
the act itself and at the same time place a burden on the railroads, 
which, if the contention of complainant is sustained, would be re- 
quired to build bridges over more than 10,000 crossings in this state. 
It would be unreasonable to présume the I,egislature intended to im- 
pose such burdens on them unless the language used is so plain and 
unambiguous that no other conclusion could be reached. 

In the case at bar it appears from the bill itself that thèse railroad 
tracks were on that street before there was a city, and that the place 
where the viaduct is to be erected is, and for many years bas been, 
the principal business street in said city. It is therefore apparent that 
the érection of the viaduct is of great importance for the protection 
of the lives of the inhabitants of that city, who are necessarily com- 
pelled to cross thèse tracks frequently. It may be a great hardship 
upon the complainant that his property should thus be damaged, but 
the Constitution of this state fortunately gives him a remedy by an 
action for damages, a remedy which at common law did not exist, 
and which even now is granted but by few states of the Union. 

There are allégations in the bill that the city is now considerably 
indebted, and that, in view of its limited income, it would not hâve the 
means to pay any judgment which complainant might recover in an 
action at law for the damages to his property. In the absence of 
stronger allégations clearly showing the insolvency of a municipal 
corporation, courts would not be justified in assuming that fact. On 
the contrary, vmder the laws of this state municipalitics can be sued 
like individuals, and while no exécution can be issued against the 
property of such a corporation it possesses the taxing power, and 
under the laws of the state it may issue warrants on its treasurer 
in payment of ail debts and judgments, which warrants are redcem- 
able when the money is in the treasury, and may at ail times be used 
for the purpose of paying ail taxes and other dues to the city. The 
statutes now in force governing municipal corporations in this state 
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and providing for the payment of claims and judgments against the 
city were in force long before the défendant city was organized. 
When complainant invested his money in property in that city, he 
was bound to know that the city, in the exercise of its powers and 
for the protection of the public, might damage his property by the 
érection of such a viaduct, and that any liability thus incurred could 
be discharged only in the manner prescribed by law. He therefore 
must be held to hâve acquired his property subject to thèse condi- 
tions. It is a well-settled principle of law that every citizen can only 
hold his property subordinate to certain rights of the public. There 
has been no change in any of the laws of the state in this respect 
since he acquired his property, nor hâve there been any décisions of 
the highest court of the state which would justify him in the belief 
that any property purchased by him would not be subject to such 
damage as he complains of now, as was the case in Muhlkner v. Har- 
lem R. R. Co., 197 U. S. 544, 25 Sup. Ct. 52S, 49 L. Ed. 872. 

Nothing said in this opinion must be construed as determining 
the right of complainant to recover damages in an action at law, if, 
by reason of the building of this viaduct, his property is damaged. 
AH that the court détermines in this action is tlaat, if complainant is 
entitled to any relief, he can obtain it in a court of law, which affords 
him a complète and adéquate remedy. 

The demurrer to the bill for want of equity is sustained, and the 
bill dismissed without préjudice to the complainant to institute any 
action at law against the défendants for any damage he may sustain 
by reason of the building of this viaduct. 



DR. MILES MEDICAL CO. v. PLATT. WORLD'S DISPENSAEY MEDI- 
CAL ASS'N v. SAME. HAETMAN v. SAME. 

(Circuit Court, N. D. Illinois, E. D. January 19, 1906,) 

Nos. 27,492, 27,569, 27,588. 

1. CONTRACTS LeGALTTY — CONDITIONS IN SaLE OÏ PEOPEIBTABY MeDICINES. 

The manufacturer of an article sold as a medicine and made under a 
secret process or formula of which he Is the sole owner may sell such 
article or withhold it from sale at his pleasure, may sell to one and not 
to another, and may lawfully, by contracts with purchasers, Impose such 
conditions as he sees fit with respect to the priées at which It shall be 
sold to others or the persons to whom it may be sold. 

2, Injunction— iNDUciNa Violation of Oontkact— Défenses. 

In a suit by the manufacturer of an article made in accordance with a 
secret formula to enjoin the défendant from attempting to Induce persons 
to whom complainant sells such article to violate the contracts under 
which such sales are made, as an Infringement or violation of complain- 
ant's property rights, an answer setting up that complainant has entered 
Into an unlawful conspiracy with others to malntain the price of such 
article and others of like character, and prevent compétition in their 
sale, States no défense, since the right sought to be protected does not 
arise out of, and Is in no way dépendant upou, such alleged conspiracy. 

In Equity. On exceptions to answers. 

F. F. Reed and E. S. Rogers, for complainants. 
A. E. Gammage and Chas. E. Soelke, for défendant. 
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KOHLSAAT, Circuit Judge. The first bill above mentioned is to 
restrain interférence with complainant's System of marketing medi- 
cines made under secret formulas, on the theory that the complain- 
ant is the exclusive owner of the formulas, and bas an absolute 
monopoly in the articles. The second action above is brought for 
similar relief, but the System of marketing is différent. The third 
suit is similar to the first. The suits relate to what is known as the 
direct contract plan of marketing proprietary préparations. In the 
first case the wholesale contract is made, providing that the whole- 
sale agent, in considération of being supplied with the remédies at cer- 
tain priées, agrées to sell the same only at certain priées, and only to 
people whom the Dr. Miles Company shall previously designate, and 
to fin out proper cards and slips, which are inclosed in packing cases, 
making the number on the slip correspond with the number on the 
package, and filling out in the body of the card the name of the 
purchaser. The names of the persons appearing on the card are 
those to whom only the company permits its goods to be sold by 
wholesalers. The retail agency contract provides, in considération of 
being furnished with the préparations, both that the retail dealer 
vvill sell only at certain priées, and that he will not sell to any whole- 
sale or retail dealer who bas not entered into a similar contract with 
the company. In the second case the system difïers somewhat from 
the foregoing. The association enters into contracts with wholesale 
distributors of its préparations, the latter agreeing to sell only at cer- 
tain priées, and not to sell to persons whom the association may 
designate as not entitled to receive them; the purpose being to se- 
cure uniform priées, both wholesale and retail, enabling small dealers 
to compete successfully with large dealers, preventing demoraliza- 
tion of the trade by cutting the priées for adverdsing purposes, and 
to keep the préparations out of the hands of objectionable persons. 
The third case is similar to the first. 

In the first case it is alleged in the bill that the défendant, Platt, 
at one time signed the retail agency contract, but that it was after- 
wards violated by him and canceled. Since then, not being an au- 
thorized retailer, he is not entitled to purchase complainant's goods 
on any terms, unless he agrées thereto, which he déclines and refuses 
to do. It is then alleged that défendant, by personating a retail agent 
of complainant, and by other fraudulent practices, has caused com- 
plainant's wholesale agents to violate their contracts and supply the 
goods to him, and in collusion with some of the retail agents has also 
procured the goods, and by fraud, déception, persuasion, threats, and 
coercion has procured complainant's agents to violate the terms of 
their contract; that his methods are various, and consist in inducing 
retail dealers to sign contracts and deliver them to jobbers and whole- 
sale druggists who contract with the complainant, then to order the 
remédies through them and turn them over to the défendant, in viola- 
tion of the terms of the retail contracts ; also of inducing and persuad- 
ing retail druggists, under contract with complainant, to procure from 
jobbers and wholesale druggists, also under like contract, such remé- 
dies, and then to sell and supply them to the défendant in violation of 
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the contract with complainant, and by threats, coercîon, intimidation, 
and duress causing wholesale druggists under contracts with com- 
plainant to break and violate the same. Défendant then sells the 
remédies at eut rates at his own store and supplies the same surrep- 
titiously to others, who hâve not signed the contracts; thus demoral- 
izing and injuring complainant's trade. 

In the other two cases it is alleged that défendant is well advised 
of the System of contracts and sales of the complainant, and ma- 
liciously procured large quantifies of complainant's medicines selling 
them at his own establishment at eut priées and supplying them 
in large quantifies to dealers not entitled to receive them; that, 
upon learning of this conduct of the défendant, complainant desig- 
nated défendant as a person not entitled to deal in its préparations. 
Therefore défendant cannot lawfuUy obtain complainant's prépara- 
tions, but défendant has by fraud and persuasion and in other sur- 
reptitious vvays procured large quantifies of complainant's prépara- 
tions from complainant's agents, in violation of their contracts with 
the complainant, and has also liarassed and annoyed complainant's 
agents by constant calls upon them and demands for complainant's 
goods by threats, suits, and légal proceedings, in an endeavor to 
cause them to violate their contracts with complainant and supply 
him with its préparations. That défendant sells the goods so ob- 
tained to others, who are designated by complainant as not en- 
titled to deal therein; that défendant has instituted a pretended 
suit in equity in the circuit court of Cook county, 111., to com- 
pel complainant's agents to violate their contracts to supply com- 
plainant's goods to him; that this conduct is malicious and for the 
purpose of injuring complainant and destroying its System of con- 
tracts and method of sales. The bill seeks to enjoin défendant from 
inducing breaches of said contracts and prevent défendant from 
harassing and annoying complainant's agents by coercion, threats, 
légal proceedings, or otherwise. In the state court an injunction was 
refused by Judge Tuley, who sustained the lawful nature of the di- 
rect contract plan involved therein. 

Exceptions are taken to certain allégations of the answer as im- 
material and impertinent. Thèse exceptions, in substance, are as fol- 
lows: Complainant unlawfully, fraudulently, and maliciously com- 
bined, conspired, and confederated with a number of druggists to 
unlawfully and fraudulently fix and maintain an exhorbitant and ar- 
bitrary price for ail kinds of medicines, remédies, and cures which 
are manufactured and sold in the United States under secret proc- 
esses, and to unlawfully destroy, stifle, restrict, and prevent compé- 
tition in the sale thereof, with intent thereby to compel the public to 
pay a higher price for such medicines, remédies, and cures than it 
would otherwise be required to pay. Pursuant to such conspiracy 
said persons put in force the contract, sériai number, and card Sys- 
tem, and put in force and published ail over the country certain black- 
listing and boycotting circulars, pamphlets, and lists containing the 
names of those drug dealers who refused to sign the contracts and 
become parties to the conspiracy; and dealers who hâve e^tered into 
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the contracts and consented to be governed by such System are warned 
against selling any of such medicines to any persons named in such 
bîacklisting circulars. That the real object and purpose of said Sys- 
tem is to maintain arbitrary and exhorbitant prices for ail medicines, 
etc., manufactured under secret process, to prevent and stifle com- 
pétition and exact a higher priée than the public would otherwise be 
required to pay. That complainant unfairly discriminâtes among its 
customers, surreptitiously supplying with its medicines certain, but 
not ail, of its customers and patrons who hâve signed such contracts, 
but who, as complainant well knows, hâve openly violated the con- 
tracts by cutting prices. That défendant signed the contract, but 
was compelled and induced to do so by threats, intimidation, coercion, 
and under duress by reason of said conspiracy. Defendant's in- 
ability to obtain such medicines is entirely due to the existence of 
the unlawful conspiracy, and complainant and its wholesalers refuse 
to sell any thereof to the défendant, and by means of threats, duress, 
undue influence, bîacklisting, boycotting, coercion, and other unlawful 
ways and means, prevent défendant from purchasing any of said medi- 
cines. The real object and purpose of complainant's system and 
method is to prevent, suppress, destroy, and stifle compétition among 
retail drug dealers, and compel the public to pay larger prices than 
under unrestricted compétition; that, by means of threatening manu- 
facturers of proprietary medicines with withdrawal of patronage of 
its members unless they adopt and put into effect said contract, sériai 
number, and card system, complainant coerces manufacturers to adopt 
said System and become parties to said unlawful conspiracy. The 
matter in the answers to which exception is taken in the other two 
cases is substantially the same as just stated. In addition to this, some 
of the allégations excepted to in the last two cases do not apply to 
those cases, but by inadvertence were copied from the answer in 
the first case. 

That the contract, sériai number, and card system is valid and law- 
ful is thoroughly settled by the authorities. The products being made 
xmder trade secrets of which complainants are the exclusive owners, 
and no other person having any interest in or right to the secret for- 
mulas under which the articles are made, or to the articles them- 
selves, the manufacturers may withhold them entirely from sale, 
may sell them on such terms as they please, may withhold them from 
one person while selling to others, and may fix any priée in their sole 
and exclusive discrétion. This rule is abundantly settled. Dr. Miles 
Médical Co. v. Goldthwaite (C. C.) 133 Fed. 794; Tabor v. Hoffman 
(N. Y.) 23 N. E. 12, 16 Am. St. Rep. 740; Harrison v. Glucose Co., 
116 Fed. 304, 53 C. C. A. 484, 58 L. R. A. 915; Board of Trade 
v. Christie Grain & Stock Co., 198 U. S. 236, 25 Sup. Ct. 637, 49 
L. Ed. 1031 ; Garst v. Harris, 177 Mass. 72, 58 N. E. 174 ; Fowle v. 
Park, 131 U. S. 88, 97, 9 Sup. Ct. 658, 33 L. Ed. 67; Park & Sons 
Co. v. National Wholesale Druggists' Ass'n (N. Y.) 67 N. E. 136, 
62 L. R. A. 632; Standard Fireproofing Co. v. St. Louis Co. (Mo. 
Sup.) 76 S. W. 1008, 1012; Bement v. National Harrow Co., 186 
U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058 ; Victor Co. v. The Fair, 123 
142 r.— S9 
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Fed. 424, 61 C. C. A. 58; Heaton-Peninsular Button Co. v. Eurêka 
Co., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728; Cortelyou v. 
Lowe, 111 Fed. 1005, 49 C. C. A. 671 ; Dickerson v. Matheson, 57 Fed. 
524, 6 C. C. A. 466; Bonsack Mach. Co. v. Smith (C. C.) 70 Fed. 
383; Bowling v. Taylor (C. C.) 40 Fed. 404; Dickerson v. Tinling, 
84 Fed. 192, 28 C. C. A. 139; Central Shade Co. v. Cushman, 143 
Mass. 353, 9 N. E. 629; Gloucester Isinglass Co. v. Russia Cernent 
Co., 154 Mass. 92, 27 N. E. 1005, 12 L. R. A. 563, 26 Am. St. Rep. 
214; Good v. Daland, 121 N. Y. 1, 24 N. E. 15; Morse Twist Drill 
Co. V. Morse, 103 Mass. 73, 4 Am. Rep. 513 ; Hulse v. Machine Co., 
G5 Fed. 864, 13 C. C. A. 180. 

But even assuming that an unlawful conspiracy or combination 
has been stated in the answer, and that complainants are parties to 
it, it is still no défense in this suit, because complainants do not in 
any way claim through or under the unlawful combination in this 
action. The alleged combination is collatéral, and can be attacked 
only by a direct proceeding. Thèse suits are brought for an infringe- 
ment or violation of the property right of the complainants in the 
secret process owned or controlled by them, The right of a patentée, 
owner of a copyright, or owner of a secret process is merely the right 
of exclusion or debarment. The holder of such a property right, as 
said by the court in the Victor Talking Machine Case, above cited, is 
a czar in his own domain. He may sell or not, as he chooses. He 
may fix such priées as he pleases. He may sell at one price to one 
person, and another to another person. He is not required to give 
reasons or deal fairly with purchasers. Why is it material, then, in 
a suit to prevent infringement of complainants' rights in their secret 
processes, to inquire whether complainants hâve entered into a com- 
bination or conspiracy to control the very thing they are lawfully 
entitled to control? Numerous cases hâve arisen sustaining thèse 
conclusions, some of which are as follows: Park v. Wholesale Ass'n 
(N. Y.) 67 N. E. 136, 62 L. R. A. 632; Bohn v. Hollis, 54 Minn. 223, 
55 N. W. 1119, 21 L. R. A. 337, 40 Am. St. Rep. 319; Pennsylvania 
Co. v. Bay (C. C.) 138 Fed. 203; Baking Powder Co. v. Boorman (C. 
C.) 130 Fed. 726; Brown Saddle Co. v. Troxel (C. C.) 98 Fed. 
620; Fuller v. Berger, 120 Fed. 274, 278, 56 C. C. A. 588, 65 L. R. A. 
381; Barton v. Mulvane (Kan.) 52 Pac. 883, 884; La Fayette Bridge 
Co. v. Streator (C. C.) 105 Fed. 729, 731; Dennehv v. McNulta, 86 
Fed. 825, 839, 30 C. C. A. 423, 41 E. R. A. 609; Harrison v. Glu- 
cose Co., 116 Fed. 304, 307, 53 C. C. A. 484, 58 L. R. A. 915 ; The 
Charles E. Wisewell, 86 Fed. 671, 673, 30 C. C. A. 339, 42 E. R. A. 85 ; 
National Distilling Co. v. Cream City Co., 86 Wis. 352, 56 N. W. 864, 
865, 39 Am. St. Rep. 902; Strait v. National Harrow Co. (C. C.) 57 
Fed. 819 ; Edison Electric Light Co. v. Sawyer-Man Electric Co., 53 
Fed. 593, 593, 3 C. C. A. 605 ; American Soda Fountain Co. v. Green 
(C. C.) 69 Fed. 333, 335; Columbia Wire Co. v. Freeman (C. C.) 71 
Fed. 302, 306; Bonsack Co. v. Smith (C. C.) 70 Fed. 383, 385; Nation- 
al Box Co. V. Robertson (C. C.) 99 Fed. 985 ; Insurance Co. v. Clunie 
(C. C.) 88 Fed. 160, 169; General Electric Co. v. Wise (C. C.) 119 
Fed. 932 ; Bernent v. Harrow Co., 186 U. S. 76. 22 Sup. Ct. 747, 46 
E. Ed. 1058; Scribner v. Straus (C. C.) 130 Fed. 389. 
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It is true that the dominion of the owner of a secret process over 
the articles manufactured under that process ceases upon their sale. 
They then become articles of gênerai merchandise subject to sale and 
resale, just as though no right of exclusion ever existed in regard to 
them. Défendant might lawfuUy buy thèse remédies from retail drug- 
gists at the priées fixed in the contracts between them and the manu- 
facturers or gênerai wholesale agents, and sell them at will for such 
priées as he might make. This, however, is a very différent thing from 
obtaining thèse medicines by inducing wholesalers or retailers to vio- 
late their contracts with the owners of the formulas. Défendant may 
properly be enjoined from in any way procuring a violation of thèse 
contracts, since they are lawful and proper, under the circumstances. 
Exchange Téléphone Co. v. Gregory, 74 L. T. (N. S.) 85; In re 
Park (Southern Dist. Ohio) 138 Fed. 431; Railway Co. v. McConnell 
(C. C.) 83 Fed. 65; Garst v. Hall, 179 Mass. 588, 61 N. E. 319, 55 
L. R. A. 631. 

For thèse reasons, the exceptions to the answers in the three cases 
should be sustaincd. 



THE SADIE C. SUMNER. 

(District Court, D. Massacliusetts. November 4, 1905.^ 

No. 1,717. 

1, Seamen — Right to Reduce Wages. 

A réduction In tlie wages of a mate after the completion of the voyage, 
for alleged incompetency or neglect of duty, will not be approved, where 
the eruployment was on a coasting vessel and there was opportunity to 
discharge hlm, but no action was takcn by the master to that end, nor te 
disrate him. 

2. Same — Reptjsal to Pay — Recoveey of Penalty. 

Where there was fair ground for claiming the right to reduce tb^ 
wages of a mate because of neglect of duty, the refusai to pay hlm the 
agreed wa^es in full on hls discharge was not "without sufflcient cause," 
so as to subject the master or owner to the penalty imposed by Rev. St 
§ 4529, as amended by Act Dec. 21, 1898, c. 28, § 4, 30 Stat. 756 [U. S. 
Oomp. St 1901, p. 3077]. 

In Admiralty. Suit for wages. 

Hill, Bangs, Barlow & Homana, for libelant. 
George L. Dillaway, for claimant. 

DODGE, District Judge. Libel for wages. The libelant shîpped as 
mate on the schooner for a voyage from Boston to Apalachicola and 
back to Boston at $45 per month, and bas made the voyage agreed on. 
The answer filed by the master dénies that he was compétent to perf orm 
the duties expected of a mate, and allèges that he was négligent, in- 
efficient, and disobedient. A tender of the amount which would be due 
him at $40 per month, instead of $45, is relied on in the answer as 
amended, and the amount tendered is claimed to be ail that his services 
were justly and reasonably worth. The alleged tender is admitted to 
hâve been made. 
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The évidence has not satisfied me that the libelant was incompétent 
to perform the duties usually expected, in return for such wages, of a 
mate on board such a schooner during such a voyage. It is true that he 
dîd not possess sufficient knowledge of navigation to obtain a govern- 
ment Hcense as mate, but the schooner was of less than 700 tons burden, 
and her mate was not, therefore, required by U. S. Rev. St. § 4438, as 
amended by Act Dec. SI, 1898, c. 29, 30 Stat. 764 [U. S. Comp. St. 1901, 
p. 3034] , to be Hcensed. He had served as mate on board several simi- 
lar vessels engaged in coastwise voyages hke this during a period cover- 
ing three to four years. 

The évidence has satisfied me, however, that the Hbelant's perform- 
ance of the duties belonging to his position was unsatisfactory and such 
as to give the master just ground of complaint. It is not disputed that 
he was habitually late in coming on watch, and that he continued to be 
late after remonstrance by the master. There was uncontradicted évi- 
dence that during one evening while the schooner lay at Apalachicola, 
when the m ster was absent arid the libelant left in charge, he absented 
himself from ner for some hours, taking the steward and engineer with 
him, and leaving on board only the four seanien belonging to her crew. 
Thèse breaches of discipline, not to refer to other shortcomings of less 
conséquence, would in my opinion hâve justified a réduction of his 
wages or déduction from them, if the master had taken definite action 
at the proper time. He threatened the libelant with a réduction of 
wages it is frue, but never disrated him, nor made any entry in the log 
book regarding any of the shortcomings complained of, nor gave him any 
notice of any definite amount of réduction, nor inflicted any punishment 
upon him at any time. At Apalachicola the libelant asked the master 
to pay him off and discharge him if he was not satisfactory. This the 
master refused to do, but said he would apply to the collector there to 
hâve him disrated. There being no ship^ ing commissioner, the col- 
lector might hâve heard and decided the matter, but only in case both 
parties agreed to refer it to him. Rev. St. U. S. §§ 4503, 4554 [U. S. 
Comp. St. 1901, pp. 3063, 3091]. The libelant would not agrée to 
submit the question to the collector, and, finding that aelay and expense 
would be involved in obtaining another mate if the libelant were dis- 
charged, the master told him finally that he "guessed he could stand it 
back to Boston, as he had put up with him so long." For another mate 
it would hâve been necessary to send as far as New Orléans ; none be- 
ing obtainable at Apalachicola. The libelant then continued as mate 
until the end of the voyage. 

I think it is too late to reduce the rate of wages at which the libelant 
was shipped, after he has thus been allowed to complète the voyage in 
the capacity for which he shipped. However serions as violations of 
good order and discipline the instances of misconduct on his part may 
hâve been, it is not shown that they occasioned any actual delay or dam- 
age to the vessel or to the voyage. In one case a réduction of wages, 
upon somewhat similar grounds, was approved by the court after the 
voyage was over. The Buena Vista, 3 Blatchf. 510, Fed. Cas. No. 3,105. 
The voyage in that case was from Callao to New York, during which there 
was no opportunity whatever to discharge the libelant, or to supply his 
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place as steward if he had been disrated. The court expressly recog- 
nized the gênerai principle that after service for the stipulated period, 
and more particularly in the case of service on board a coasting vessel, 
refusai to pay full wages because of alleged incompétence or négli- 
gence should be discouraged. I do not think the inconvenience and 
expense of supplying the libelant's place at Apalachicola, which is as- 
signed as the reason for permitting the libelant to complète the voyage 
as he had begun it, are sufïïcient to take this case out of the gênerai 
rule. There will be a decree for the libelant, for the amount due him 
at $45 par month, less what has been paid him on account, and for costs. 
Rev. St. § 4529, as amended by Act Dec. 31, 1898, c. 28, § 4, 30 
Stat. 756 [U. S. Comp. St. 1901, p. 3077], does not apply, as claimed 
in the libel, to such a case as this. There was a fair question for con- 
troversy, and therefore no refusai to pay without sufficient cause, within 
the meaning of that section. The George W. Wells (D. C.) 118 Fed. 
761; The Express (D. C.) 139 Fed. 655. 



VAN TINE V. HILANDS. 
(Circuit Court. S. D. New York. January 2, 1906.) 

1. PAETNEESIIIP— ACCOUNTING BETWEEN PaETNEES— EXPENDIÏUKES. 

On a partnership aecounting, a partner Is not entitled to crédit for 
expenditures made by him whieli he deemed neeessary and proper, un- 
less it is shown that they related to the common undertaking and were 
In some way bénéficiai to the partnership. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Partnership, 
§ 132.] 

2. Same. 

Under an agreement to share equally in the commissions on the sale of 
certain stock, one of the parties, who received a part of the profits made 
by a third party for allowing the latter to make the sale, is accountable to 
the other for half of such sum. 

3. Same. 

The report of a master stating an account between partners con- 
flrmed. 

In Equity. On exceptions to report of master appointed by inter- 
locutory decree, entered August 33, 1904, to take and state the part- 
nership account between the parties. The décision at final hearing is 
found in 131 Fed. 134. 

Abram I. Elkus, for complainant 
Gilbert E. Roe, for défendant. 

COXE, Circuit Judge. The décision at final hearîng was reached 
after an unusually full argument and careful examination of the 
record. In so far as the présent contention of the défendant chal- 
lenges the correctness of the rulings then made it is enough to say 
that the court adhères to its former décision and sees no reason for 
change or modification. 

It is not contended that the court overlooked any vital point in 
the testimony or any controlling principle of lavv. 
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The master has presented a careful report, indicating that he fuUy 
appreciated the argument of the défendant upon ail the points de- 
bated and his conclusions should not be disturbed unless the court 
is clearly convinced that they are erroneous. 

It is not true that the défendant is entitled to deduct any expendi- 
ture made by him which he deemed necessary and proper unless it 
can be shown that it related to the common undertaking and was in 
some way bénéficiai to the partnership. 

The finding that the amounts disallowed, though perhaps justifi- 
able from an individual point of view, were upon no theory bénéficiai 
to the partnership, is amply sustained by the proof . In fact, as to some 
of thèse amounts, so far as is disclosed by this record, it is difficult 
to under stand why sums so manifestly disproportionate to the services 
actually rendered were paid at ail. 

It is argued that the complainant is not entitled to recover any part of 
the profits made on the sale of the Moreland stock because he worked 
against the interests of the partnership and endeavored to prevent 
the sale. Excerpts from the testimony, quoted in the defendant's brief, 
when considered alone ànd apart from the context and surroundings 
tend to support the contention. When, however, the relations of the 
parties are considered, in the light of the fact that the sale was actually 
efïected by the partnership, it is thought that the complainant's loy- 
alty to his friend in his endeavor to obtain the best price possible 
does not preclude him from sharing in the partnership profits. 

The court has still some doubt regarding the Curry transaction, but 
the case made for the complainant now is stronger than at final hear- 
ing. The master finds and is, I think, justified in finding that the de- 
fendant was paid the sum of $48,160 on account of the sale of the 
Curry stock. The master says: 

"This seems to be certain — that the défendant was paid that amount of 
money by reason of the sale of the stoclî of the Curry estate, and his theory 
of it Is that he was paid that amount as his share of the profits made by 
others out of the sale of the stock in order that he himself might not inter- 
fère in the sale. I do not thlnk that he is any less accountable to his partner 
on that account. Whether he hlmseif so!d the stock and recelved his com- 
missions therefor, or whether he permitted others to make the sale and re- 
ceived his share of the profits made by them seems to me to be immaterlal. In 
either event, the money was profita resulting from the sale of the Curry 
estate Carnegie stock, and If profits and commissions be synonymous, Van 
Tine was entitled to share equally with the défendant in the amount so 
recelved." 

The court is inclined to agrée with this conclusion and sees no rea- 
son to change its former ruling to the effect that the complainant should 
not lose his share of the gains made by the combined efforts of the 
partners because in the agreement of February 35, 1901, those gains 
happen to be called "commissions." It is thought that a distinction 
so highly refined and technical could not hâve been in the mind of 
either party at the time of the transaction. 

The exceptions are overruled and the report of the master is con- 
firmed. 
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SCHOONEE MAHDKONÀ CO. V. CHARLES NELSON CO. 

(District Court, N. D. California. January 10, 1906.) 

No. 12,936. 

1. Shippinq — Chabteb — Abandonment. 

The fact that a sciiooner, chartered to carry a cargo of lumber after 
her arrivai from a voyage, was 60 days later tban expected in arrlvlng, 
does not abrogate tbe charter, In the absence of an agreement to that 
effect, and, where on her arrivai she was loaded by the charterer and 
carried and delivered the cargo as contemplated by the charter, she is 
entitled to recover freight at the charter rate. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, §§ 165- 
108.] 

2. Same — Delay in Areivinq at Loading Poet — Liabilitt foe Damages. 

Where a charter of a vessel to be entered upon after her arrivai from 
a voyage did not fix the time within which she was to arrive and receive 
her cargo, she was bound only to make reasonable efforts to complète the 
voyage as speedily as practicable, and is not liable for loss to the char- 
terer resulting from the fact that she was delayed In reaching port by 
Btorms or adverse winds without fault on her part. 

In Admirait}'. Suit to recover freight under a charter. 

Milton Andros, for libelant. 
Nathan H. Frank, for respondent. 

DE HAVEN, District Judge. This action was brought to recover 
$3,781.54, alleged to be due from the défendant, the Charles Nelson 
Company, for the carriage of lumber shipped by that company at 
Everett, Puget Sound, on the schooner Mahukona, and by that vessel 
transported and delivered at Oakland, Cal., to the order of the de- 
fendant. The libel allèges that on or about February 2, 1902, libelant 
entered into a verbal contract of affreightment with the défendant, 
by the terms of which it was agreed that the schooner Mahukona, 
of which libelant was the owner, then bound from Zamboango in the 
Phillipine Islands to Puget Sound, should on its arrivai at some port 
on Puget Sound, thereafter to be designated by the défendant, take 
on board a fuU cargo of lumber, to be furnished by the défendant, 
and transport the same to Oakland ^""^/or San Francisco, and there 
deliver the same to the défendant, at the freight rate of $4.25 per 
thousand feet board nieasure; that thereafter the défendant confirmed 
the said contract by the following writing, which was accepted by the 
libelant : 

"ïhe Charles Nelson Company, Wholesale Lumber, Shipping and Commission, 

6 California Street. 

"San Francisco, February 20th. 1902. 
"Messrs. Hind, Rolph & Co., San Francisco, Cal. — Gentlemen : We beg to 
conflrm charter of Schr. Mahulvona from Everett, Wash., to Oakland Long 
Wharf (one place) ana/o^ San Francisco (one place), freight to be at $4.25 
per M. ft. board measure. 

"Yours very truly, James Tyson, Manager. 

"Accepted: Hind, Rolph & Co." 

The libel further allèges that on May 6, 1902, the Mahukona 
arrived at Everett, and was there loaded with a cargo furnished by 



616 142 FEDERAL EEPOETEB. 

the défendant, consisting of 889,773 feet, board measure, of lumber 
with which she proceeded to Oakland, and there delivered to the 
order of the défendant, and, by reason of the carriage thereof, earned 
freight in the sum of $3,781.54. In its answer the défendant admits 
that it delivered to the Mahukona 889,773 feet, board measure, of lum- 
ber at Everett, and that the same was delivered by that schooner to the 
défendant at Oakland, but dénies that such cargo was loaded under 
the contract of afïreightmént set forth in the libel, but on the contrary 
allèges that said contract was rescinded by mutual consent of the 
parties, and further dénies that the freight earned by the carriage 
of said cargo, amounts to the sum of $3,781.54, or to any sum of 
money in excess of $3,114.30. The answer further allèges: 

"Tbat the said respondent had in-ovlded a cargo for the said schooner 
Mahulîona, which cargo said respondent was able, ready and wiliins; to de- 
liver on the flrst day of March, 1902. That by reason of the long delay of 
said vessel in arriving at the port of delivery, and by reason of said vessel 
being overdue for a period in the neighborhood of three (3) moutlis, this 
respondent was compelled to, and did, ship said cargo on board of another 
vessel, to wit, the barl^entine Quicltstep, and that thereafter, and by reason of 
the delay in the arrivai of said schooner Mahulcona at the port of deiivery, 
this respondent was compelled to, and did, furnish another and fresh cargo 
for said schooner Mahukona, for which said respondent was compelled to, 
and did, pay an additional sum of §1 per M. to the damage and .'oss of said 
respondent in the sum of eight hundred and eighty-nine and f^/ioo (889.77) 
dollars." 

1. The évidence does not, in my opinion, show that the contract of 
charter referred to in the Hbel was rescinded by mutual consent of 
the parties diereto ; nor do I think such contract was dissolved, as con- 
tended by défendant, by reason of the fact that the Mahukona was 60 
days overdue when she reached Everett, the port where she was to 
receive her cargo. This long delay did not put an end to the contract, 
as it did not defeat the object for which the vessel had been chartered. 
This very clearly appears, not only from the fact that she was finally 
loaded with a cargo such as was contemplated she should carry when 
the charter was made, but from the defendant's letters written to the 
Weyerhauser Timber Company, dated April 8, 1903, and May 1, 
1903. The first was written when the vessel was about 30 days over- 
due, and, while it expressed some doubt as to her safety, the timber 
Company was directed to load her if she arrived later. The letter of 
May Ist was written after the Mahukona had been spoken, and is 
as follows: 

"Re Schr. Mahukona. This vessel was spoken several days ago and ought 
to be on the Sound in the next ten to fifteen days. We would tnank you to be 
good enough to iucrease our order, Southern Pacific Co., sufflclent to load her 
for hère. • » * Trustlng you will do your best for the Manukona, we 
are, 

"Yours very truly, James Tyson, Manager." 

The défendant was . a wholesale, shipping, and commission mer- 
chant, purchasing lumber from time to time at Puget Sound and other 
ports, and shipping the same to San Francisco, for sale; and it is évi- 
dent that, when the letters just referred to were written, the défend- 
ant considered the Mahukona's charter as still in force, and contera- 
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plated loading her thereunder, with a cargo of lumber, upon her ar- 
rivai at Everett. Without further discussion of the évidence, it is 
sufificient to say the vessel reached Everett before the date stated 
as that of her probable arrivai in defendant's letter of May Ist, and my 
conclusion is that she was then loaded by the défendant under the 
contract alleged in the libel. 

2. TLis leaves for considération only the question whether the de- 
fendant is entitled to a set-ofï in the nature of damages because the 
vessel did not arrive, as soon as she was expected, when the contract 
of charter was made. It is conceded that the late arrivai of the Ma- 
hukona at the port where she was to take on cargo was caused by 
storms and adverse winds, and was not due to any fault upon the 
part of the vessel or its navigation. This being so, it would seem 
to be well settled that the vessel is not responsible for the damage 
which the défendant may hâve sustained by reason of her tardy arri- 
vai. The charter party did not fix any time within which she was to 
arrive and receive her cargo. The obligation of the ship therefore was 
to make reasonable efforts to enter as speedily as practicable upon the 
performance of the voyage named in the charter; and, having made 
such efforts, the shipowner is not responsible for any loss sustained 
by the charterer, by reason of the fact that without fault on the part 
of her owner or crew the vessel was delayed by storms and adverse 
winds in reaching the port where she was to receive her cargo. The 
reason for this rule is that in such a case the owner is not guilty of any 
breach of his implied obligation to use reasonable diligence in bring- 
ing his vessel to the port of shipment. 

A decree will, in accordance with the foregoing views, be entered 
in favor of the libelant for the sum of $3,781.54, with interest thereon 
at the rate of 6 per cent, per annum, from August 23, 1903, until sat- 
isfaction of this decree, and for costs. 



WOODSIDE V. VASEY et al. 

(Circuit Court, N. D. lowa, Cedar Rapids Division. January 2, 1906.) 

No. 1G8. 

Courts — Jobisoiction of Fédéral Courts — Action by Assignée. 

A Circuit Court of the United States is witliout jurisdietion of an action 
agaiust tlie directors of a corporation to enforce paymeut of a number of 
daims agalnst tlie corporation, ail but one of vvbich were assigned to 
plaintifC for the express purpose of enabling him to sue thereon in such 
court, and in fact remain the property of the assignors where no one of 
the claims singly is sufficient in amount to give the court jurisdietion. 
Nor is the question of jurisdietion affected by the fact that plaintiffi 
obtained a judgment against the corporation on such claims in a state 
court for an amount exceeding $2,000. 

[Ed. Note. — Jurisdietion of Circuit Courts as determined by the amount 
in controversy, see notes to Auer v. Lombard, 19 G. C. A. 75; Tennent 
Stribling Show Co. v. Roper, 36 C. C A. 459.] 

Action at law to recover of the défendants, as directors of the Nep- 
tune Mining Company, a Colorado corporation, the sum of $5,500 as 
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the aggregate amount of the daims or demands of the plaintifï and of 
30 other persons, firms, or corporations against said mining company, 
which hâve been assigned to the plaintifï. 

John R. Smith and S. K. Tracy, for plaintiff. 

Jamison & Smyth and Williamson & Willoughby, for défendants. 

REED, District Judge. A jury has been waived in writing and the 
cause is submitted to the court. The testimony conclusively shows that 
the plainiff is not in fact the owner of, or the real party in interest in, 
any of the claims against the mining company that hâve been assigned 
to him ; that the amount of his own claim against said company is only 
$162.36, and that the amount of none of the separate claims of the 
others assigned to him exceeds $650, while some are less than $100, 
but the aggregate of ail amounts to $5,500 ; that said claims other than 
his own were assigned to plaintiff for the purpose of collection only; 
that he paid no considération therefor, and that said assigned claims 
or demands in fact remain the property of the différent assignors 
thereof, who are paying pro rata the expenses of prosecuting this 
action ; that, if plaintiff recovers upon said claims from the défendants, 
the amount of such recovery above the plaintiff's individual claim 
will be for the benefit of the several assignors thereof, and will be dis- 
tributed to them in proportion to the amount of the claim of each. It 
also satisfactorily appears that said several claims, other than that 
of the plaintiff, were assigned to him by the différent owners thereof, 
to be added to the amount of plaintiff's claim to create an amount in 
excess of $3,000 for the express purpose of enabling the plaintiff to 
sue thereon in this court. It also appears that in October, 1903, the 
plaintiff recovered judgment in the district court of Custer county, 
Colo., against the Neptune Mining Company for the amount of his 
own claim, to wit, $163.36, and a part of the other claims so assigned to 
him; such judgment being for the amount of $3,724.46. 

Such judgment does not change the plaintiff's right to or interest 
in the several claims that were so assigned to him. The recovery there- 
of was but one step towards the collection of said claims for the bene- 
fit of the several assignors thereof, and the court may go back of it to 
ascertain upon what it is founded, who are the real parties in interest 
therein, and the real transaction between the plaintiff and said several 
assignors, to détermine whether or not the case is one of fédéral juris- 
diction. Farmington Village Corp. v. Pillsbury, 114 U. S. 138-146, 
5 Sup. Ct. 807, 29 L. Ed. 114. That was a suit upon municipal bonds 
and coupons, in which one of the questions involved was the real 
ownership of the coupons as affecting the jurisdiction of the circuit 
court. The court, after stating the facts, said: 

"It Is a suit for the benefit of the owners of the bonds. They are to re- 
ceive from the plaintiff one-half of the net proceeds of the case they hâve 
created by their transfer of the coupons gathered together for that purpose. 
The suit Is their own in reality, though they hâve agreed that tlie plaintiff 
may retain one-half of what he coUects for the use of his name and his trouble 
in collectlng. It is true the transaction is called a purchase in the papers 
that were executed, and that the plaintiff gave his note for $500; but the 
tlme for payment was put offl for two years, when It was no doubt supposed 
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the resuit of the suit would be known. No money was paîd, and, as tlie note 
was not negotiable, it is clear the parties intended to keep the control of the 
whole matter in their own hands, so that if the plaintiff failed to recover the 
money he could be released from his promise to pay. In the language of 
Mr. Justice Field, speaking for the court in Détroit v. Dean, 106 U. S. 537, 
541, 1 Sup. et. seo, 27 L. Ed. 300, applied to the facts of this case, the trans- 
fer of the coupons was a 'mère contrivance, a pretense, the resuit of a col- 
lusive arrangement to create' in favor of this plaintifî, 'a flctitious ground 
of fédéral jurisdiction.' " 

The plaintiff's interest in or right to the assigned daims upon 
which he sues in this action is stated by him as follows : After stating 
that his own claim against the Neptune Mining Company is $162.36, 
he says : 

"The assignments of the accounts to me, and of the judgment, aside from 
my Personal account, were made to me for the sole purpose of beginning suit 
in my name, aud to thus save expenses. I bave no interest in any of said 
claims or judgments, except my individual claim. The actual ownership of 
the said judgments and the proceeds thereof, and the accounts and the pro- 
ceeds thereof, belong to the several assignors, and I am to account to them 
and to pay them such proceeds in case I collect them." 

As none of the claims or demands so assigned to the plaintiff is 
of sufïàcient amount to authorize an action thereon in a court of the 
United States, it seems clear that this action cannot be maintained 
in this court. Williams v. Nottawa Tp., 104 U. S. 209, 26 L. Ed. 719 ; 
Bernards Township v. Stebbens, 109 U. S. 341, 3 Sup. Ct. 252, 27 
L. Ed. 956 ; Eake county v. Dudley, 173 U. S. 243, 19 Sup. Ct. 398, 
43 L. Ed. 684 ; Waite v. Santa Cruz, 184 U. S. 302-325, 23 Sup. Ct. 
327, 46 L. Ed. 552. 

In Williams v. Nottawa Tp., above, it is said: 

"Congress when it passed the act of 1875 * * * was especlally care- 
ful to guard against the conséquences of collusive transfers to make parties, 
and imposed the duty on the court, ou its own motion, without waiting for 
the parties, to stop ail further proceedings and dismiss the suit the moment 
anything of the kind appeared." 

In Bernards Township v. Stebbins, 109 U. S. 341-356, 3 Sup. Ct. 
252, 27 L. Ed. 956, the court said: 

"The décision in Williams v. Nottawa Tp., 104 U. S. 209, 26 L. Ed. 719, es- 
tablished that the Circuit Court of the United States cannot, sinee the act of 
1875, entertain a suit upon municipal bonds payable to bearer, the real owners 
of which hâve transferred them to the plaintiff s of record for the sole pur- 
pose of suing thereon in the courts of the United States for the benefit of 
sucn owners, who could not bave sued in their own names, either by 
reason of being citizens of the same state as the défendant, or by reason of 
the insufficient value of their claims." 

In Waite v. Santa Cruz, 184 U. S. 302, 22 Sup. Ct. 327, 46 L. Ed. 
652, the court quotes section 5 of Act March 3, 1875, c. 137, 18 
Stat. 472 [U. S. Comp. St. 1901, p. 511], which is not repealed by the 
act of 1887-88, reviews its prior décisions, and in conclusion says : 

"We adjudge that, as the plaintiff does not own the bonds or coupons In 
suit, but holds them for collection only, the Circuit Court was without juris- 
diction to render judgment upon any claim or claims, whether bonds or cou- 
pons, held by a single person, flrm, or corporation against the city, and which, 
considered apart from the claim or claims of other owners, could not hâve 
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been sued on by the real owner, by reason of the Insufflclency of tKe amount 
of such clalms." 

^ This action does not therefore involve a controversy witliin the 
jurisdictiôn of this court, and no other question in the case need be 
considered. 

It is accordingly dismissed, without préjudice, for want of jurisdic- 
tiôn, and at the plaintiff's costs. 



In re SULLIVAN. 

(District Court, N. D. lowa, E. D. January 4, Î90a) 

No. 489. 

1. BANKBUPTCT — lîOMESTEAD EXEMPTION — MATUEED CROPS. 

Corn standing in tlie fleld on the homestead of a banknipt, which had 
fully matured at the date of the banliruptcy, is not exempt as a part of 
the realty under the law of lowa, but is personal property. 

2. Same — Cbops Grown on Homestead — Iowa Statute. 

Under the law of lowa, which exempts to a farmer a homestead of 40 
acres (Code 1897, § 2978), and also farm machinery, certain stoclî, and 
feed for the same for six months (section 4008), matured crops are not 
exempt to a bankrupt because grown upon the homestead ; but hia exemp- 
tion thereln Is limlted to that given by the provisions relating to Personal 
property. 

In Bankruptcy. On pétition of the bankrupt for review of the 
order of the référée denying to him a quantity of corn as a part of his 
exemptions. 

Cook & Cook, for bankrupt. 
E. E. Hasner, for trustée. 

REED, District Judge. From the facts as stipulated by the par- 
ties, it appears that the bankrupt is the head of a family and owns 
40 acres of land, which, with the other exemptions allowed to him by 
the law of lowa, including a team of two horses and other live stock, 
the necessary feed therefor for six mortths, and provisions for his 
family for the same length of time, has been set apart to him as 
exempt. At the time of the adjudication of bankruptcy there was 
standing upon said land a quantity of corn in the field, grown tliereon 
during the season of 1905, which was fully matured and ready to be 
gathered, but which had not then been husked or otherwise severed 
from the land ; and the bankrupt claims the whole thereof as exempt, 
upon the grounds that it was either (1) a part of the realty which con- 
stituted his homestead, or (3) because it was grown upon said home- 
stead. The corn has since been husked and it amounts to 1,350 
bushels, of the value of 26 cents per bushel. The référée set'apart 
to the bankrupt 850 bushels of this corn as a part of the necessary feed 
for the exempt animais for the six months, and ordered the remain- 
ing 600 bushels to be turned over to the trustée, as a part of the 
bankrupt estate, and the pétition for review challenges the correctness 
of this order so far as it relates to the 500 bushels of corn. 
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Whatever the rule may be elsewhere, it is settled in lowa, that crops 
grown upon land which hâve fully matured, and are ready to be 
gathered, are not a part of the realty, but are personal property which 
inay be sold by the owner, or levied upon and sold under judicial pro- 
cess against him, apart from the realtv. Nuckolls v. Pence, 53 lowa, 
581, 3 N. W. '631; Hecht v. Dettman,'56 lowa, 679, 7 N. W. 495, 10 
N. W. 241, 41 Am. Rep. 131; Barr v. Cannon, 69 lowa, 20, 28 N. W. 
413; Everingham v. Braden, 58 lowa, 133, 12 N. W. 142; Richards 
V. Knight, 78 low^r 70, 42 N. W. 584, 4 L. R. A. 453. 

In Hecht v. Detauan, 56 lowa, 679, 680, 7 N. W. 495, 41 Am. Rep. 
131, above, it is said: 

"This conclusion is well supported upon the following reasons : The grain 
being mature, tlie course of végétation has ceased, and the soil is no longer nee- 
essary for its existence. ïhe connection between the grain aud the ground 
lias changed. ïhe grain no longer demands nurture from the soil. The 
ground now perorins no other oflice than affording a resting place for the 
grain. It bas the same relation to the grain that the warehouse bas to the 
threshed grain, or the fleld lias to the stacks of grain thereon." 

See, also, Whipple v. Foot, 2 Johns. 418, 3 Am. Dec. 442; Pen- 
hallow V. Dwight, 7 Mass. 34, 5 Am. Dec. 21 ; Heard v. Fairbanks, 5 
Metc. (Mass.) 111, 38 Am. Dec. 394; Erickson v. Paterson, 47 Minn. 
625, 50 N. W. 699. 

The bankrupt is not, therefore, entitled to the grain as a part of 
the realty. Is he entitled to it because grown upon the homestead? 
Exemption of property from the payment of debts is purely statu- 
tory, and, while the statute should be liberally construed in favor of 
the debtor, the courts may not enlarge it to include property not fair- 
ly within its meaning. The Code of lowa (1897) exempts the follow- 
ing property to the debtor, if a résident of the state and the head of a 
family : 

"Sec. 2972. The homestead of every family whether owned by the husband 
or wife, is exempt from jud/cial sale where there is no spécial déclaration of 
the statute to the contrary." 

By section 2978 it is provided that, if not within a city or town, the 
homestead may consist of not to exceed 40 acres of land, with a 
dwelling house and such other buildings as are appurtenant thereto. 
By section 4008, if a debtor is a résident of the state and the head 
of a family he may hold exempt from exécution the following, among 
other, Personal property, viz. : Ail household goods, and wearing ap- 
parel of himself and family, and if a farmer, ail farm machinery, two 
horses, two cows, two calves, fiive hogs, and ail pigs under six months 
old, poultry to the value of $50, and the necessary feed for ail exempt 
animais for six months, and provisions for the family for the same 
length of time. No other personal property is exempt, and to hold 
that crops grown upon the homestead of the debtor, when fully ma- 
tured and ready for the reaper are exempt, would be a manifest en- 
largement of the exemptions allowed by law. As well might the grain, 
above that necessary to feed the exempt animais, and for the provisions 
of the family for six months, after being gathered and stored in the 
granary, be held to be exempt. 
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Morgan v. Rountree, 88 lowa, 249, 65 N. W. 65, 45 Am. St. Rep. 
234, is relied upon in support of the claim that this corn is exempt 
because grown upon the homestead. That is a case where the owner 
of the homestead had moved from it temporarily and leased it while so 
absent therefrom, and it was held that the rent received therefor dur- 
ing such temporary absence was not Hable for the debts of the owner. 
The décision rests upon the ground that the exemption of the home- 
stead necessarily carries with it the bénéficiai use of the same for the 
purpose of a homestead, and this would include the rental thereof while 
the owner was temporarily absent therefrom. While the court in its 
opinion says this might also include crops grown thereon, no such 
question was involved and is not determined in that case. 

Section 4009 of the Code provides that: 

"Ail money received by any person a résident of the state, as a pension 
from the United States govemment, whetlier the same shall be in the actual 
possession of such pensioner, or deposited, loaned or Invested by him, shall 
be exempt from exécution, whether such pensioner shall be the head of 
family or not." 

Section 4010 exempts the homestead of such pensioner purchased 
with such pension money, whether the head of a family or not, and the 
proceeds or accumulation of such homestead. Under section 4009 
it is held that property purchased with pension money is exempt, but 
that the natural increase of animais, or crops raised upon the land, 
so purchased, is not exempt. Diamond v. Palmer, 79 lowa, 578, 44 
N. W. 819 ; Haefer v. Mullison, 90 lowa, 372, 57 N. W. 893, 48 Am. 
St. Rep. 451. 

In the last-named case it is held that Morgan v. Rountree, 88 
lowa, 249, 55 N. W. 65, 45 Am. St. Rep. 234, is not applicable to crops 
grown upon land so purchased which is not the homestead of the pen- 
sioner, though it is intimated that if such land is occupied as the 
homestead, the crops might be exempt, as the proceeds or accumula- 
tion of such homestead under section 4010. If the ripened grain 
grown upon land, which is exempt from exécution because pur- 
chased witli pension money, is not exempt, upon what principle can 
it be held that such grain, when raised upon the homestead not sO 
purchased, shall be exempt when the proceeds and accumulations of 
neither are named in the exemption act? The Législature plainly 
distinguished between the homestead of the pensioner purchased with 
pension money and the homestead of one not so purchased, and if it 
was intended to exempt such proceeds in the latter case it could 
hâve plainly so declared in a few words, as in the case of the former, 
and the fact that it did not do so is indicative of its intention that 
the ripened crops or other proceeds or accumulations of the home- 
stead of one not so purchased is not exempt. The exemption law 
of Wisconsin is substantially the same as that of lowa, and in Re 
Hoag (D. C.) 97 Fed. 543, it is held in a carefuUy considered opinion 
that crops grown upon the homestead at the time of the bankruptcy, 
though not then matured, are not exempt to the bankrupt, but pass 
to the trustée. See, also, the cases there cited. The conclusion, 
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therefore, is that this corn is not exempt because grown upon the 
homestead. 

Section 70a of the bankruptcy act (Act July 1, 1898, c. 641, 30 
Stat. 565 [U. S. Comp. St. lOOl," p. 3451]) provides: 

"The trustée upon his appointment and qualification shall In turn be vested 
by opération oC law with the title o£ the banlirupt as of the date he was ad- 
judged banlirupt, except in so far as it is property whlch is exempt to ail 
* • * (5) property which prior to the flling of the pétition he could by any 
means hâve transferred, or which might hâve been levied upon and sold under 
judicial process against him. * » * " 

As the corn in question was fuUy matured and ready to be gathered 
at the time of the bankruptcy, and as it might then hâve been trans- 
ferred by the bankrupt apart from the land, or levied upon and sold 
under judicial process against him, it passed to the trustée in bank- 
ruptcy. 

The order of the référée is therefore approved. 



In re CARVER. 



(Circuit Court, D. Maine. December 28, 1905. On Rehearing, January 15, 

1906.) 

No. 140. 

AeMT— BiTECT OF AEEEST BT MILITAET AtJTHOEITIES. 

A minor under the âge of 18 years, who unlawfully enlisted In the 
army without the consent of his father, cannot be discharged from the 
service on a writ of habeas corpus sued out by his tather so long as he 
is under arrest for désertion, nor until he bas been discharged from 
sueh custody or bas served the sentence imposed on him by the military 
tribunal. U. S. v. Reaves, 126 Fed. 127, 60 C. C. A. 075, follovped. 

Pétition for Writ of Habeas Corpus. 

Seiders, Marshall & Sturgis, for petitioner. 
Arthur Chapman and Isaac W. Dyer, Asst. U. S. Dist. Attys., for 
respondent. 

PUTNAM, Circuit Judge. So far as this application for a writ is 
concerned. In re Carver (C. C.) 103 Fed. 634, applies, and the writ 
must issue. That, however, may not be the end. By the admissions 
in the pleadings this young man was in the service of the United 
States when he left the post in Vermont, and is a déserter. The fact 
that he enlisted without the consent of his parents did not entitle him 
to leave the army until a proper application had been made by the 
father, not to an officer commanding a post, but to the courts or to the 
Secretary of War, to hâve him discharged. When he left the post in 
Vermont he was in the service of the United States, and lawfully 
bound there. Neither the fact that he did not obtain the consent of 
his father, nor the fact that he was in the service of the National 
Guard of the state of Maine, rendered his enlistment void; so that 
he was at that time, de facto, and de jure, in the military service of 
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the United States, and, perhaps, liable to be punisTied as a déserter 
under the articles of war, and under section 1998 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 1269]. If punished under the latter 
statute, he might lose his rights as a citizen, and be debarred from 
ever holding any fédéral office. 

The case cited by the District Attorney from the Court of Appeals 
for the Fourth Circuit (Solomon v. Davenport, 87 Fed. 318, 30 C. C. 
A. 664) is not analogous to this case, because there a warrant had 
issued from a United States commissioner, and the petitioner was 
himself the enlisted man and then in custody by virtue of that war- 
rant. In the présent case, as I hâve stated, the circumstances are 
exactly like those of In re Carver. 

It should be distinctly understood, however, that, although the writ 
of habeas corpus must issue, and the young man must be discharged 
from the service, this does not amount to a décision that he may not 
be proceeded against in the fédéral courts of Vermont as a déserter, 
or for fraudaient enlistment. I shall order writ to issue, returnable 
Saturday of next week, thus giving the fédéral authorities an oppor- 
tunity to proceed in the civil courts. If, nieanwhile, they proceed, and 
a proper warrant issues, I may direct the young man to be turned over 
to the custody of the officer holding the warrant, when he is brought 
in on the writ of habeas corpus ; and the young man and his friends 
will consider whether they deem it for his benefit to remain in the 
army, or to take the chances of his being punished criminally under 
the statutes of the United States. 

The writ will issue, returnable on Saturday of next week. 

On Rehearing. 

Since the order directing a writ to issue was entered on Decembet 
28, 1905, according to the opinion passed down that day, it bas ap- 
peared by the return to the writ, and by the proofs submitted to 
the court, that Carver, the enlisted man, had been arrested as a dé- 
serter before the pétition for the writ was filed, and that, since the 
writ was ordered to issue and before return thereof, charges against 
him as a déserter had been duly made and a court-martial in pursuance 
thereof ordered. Under like circumstances the Circuit Court of Ap- 
peals for the Fifth Circuit on December 7, 1903, in United States v. 
Reaves, 126 Fed. 127, 60 C. C. A. 675, ordered the writ to be dis- 
charged. Pursuant to the practice in this circuit with référence to 
conforming to décisions of the Circuit Courts of Appeals in other 
circuits, in Re Lessard (C. C.) 134 Fed. 305, United States v. Reaves 
was followed in the Circuit Court for the District of New Hampshirc 
on January 5, 1905. Therefore, without undertaking to state the 
views of the court as now constituted with référence to the questions 
involved in the cases cited, we must follow the décisions named. 

It is ordered that the writ of habeas corpus issued pursuant to the 
order of December 28, 1905, be discharged without préjudice, and 
the same is hereby discharged. 
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MOUNTAIN COPPER CO., Limited, T. UNITED STATES. 
(Circuit Court of Appeals, Nintli Circuit February 26, 1906.) 

No. 1,203. 

1. United States — Status As Litigant — Suit As Peopektt Owneb. 

When tbe United States cornes into a court assertiug a property rlglit, 
it occupies tlie same position as any otlier suitor, and its rigUts are tlie 
same. 

[Ed. Note. — For cases In point, see vol. 47, Cent. Dig. United States, 
§ 112.] 

2. Ntjisance — Suit fob Abatement — Discrétion or Court. 

Wliere an owner of property cannot use ttie same at ail without In- 
directly iujuriously alïectiug the property ot another, tlie soiuid discre 
tion of a court of equity is involied wlien it is appealed to aud asked t^ 
abate sucli use as a nuisance. 

3. Same. 

Where it is souglit to enjoin a lawful business as a nuisance, the cor,»-t 
will coiisider the comparative injury which viill resuit from tlie grant..ig 
or relusing of an injunctiou, and it will not be granted wbere it would oe 
inéquitable und oppressive, as wbere it would cause a large loss to .le- 
fendant or otbers, while tbe injury, if it is refused, will be comparativeiy 
slight and can be compensated by damages. 

4. Same — Opération of Coppeb Smelteb — Damage From Fumes. 

Défendant operated copper mines and a smelter, in which it had îd- 
vested over 85,000,000 and employed over 1,000 naen, produeing abou; 
10,000 tons of copper per year, and disbursing over $1,000,000 in wngeu 
iu a mountainous loeality previously practically uninhabited. Defendaav 
paid about one-sixth of the taxes of the county and operated its smeltt-r 
by the most approved methods that were practicable. Complainant, t&e 
United States, owned some 4,000 acres of land in the vicinity, sparsely 
covered by small trees, the grenter part of wbich had been liilied by tbe 
sulphurous fumes from tue smelter. The land was rocky, unfit for cul- 
tlvation. and of small value, having been sul)ject to entry under the 
homestead and pre-emption laws for many years without being taken, 
ând the timber was of no commercial value. It was shown tunt the area 
of injury from the smelter fumes was not increasing. Held, that a eoiirt 
of equity, in the exercise of its discrétion, would not grant an injunction 
restraining défendant from operating its smelter as a nuisance, but would 
leave complainant to its reniedy at law, 

Hawley, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

The appellee was tbe complainant in the court below, and in its bill allèges 
that the défendant to tbe suit, appellant hère, is a corporation engaged in the 
business «f operating certain mines on section .S4, township 33 N., range 6 
W., M. D. M., and elsewhere in tbe neighborhood thereof, and of mining, 
roasting, burning, smelting, and refining copper and other ores mined tbere- 
from, its works being on section 18, township 32 N., range 5 W., M. D. M., and 
upon other land near tbereto ; that tbe complainant was at the times men- 
tioned in the bill, and still is, the owner and in the possession of certain tracts 
of land, with the trees and timber tbereon, adjacent to and near the mines 
and Works of the company, including ail of township 32 N., range 5 W., M. 
D. M., except certain parts of section 18 thereof, and including also sections 
1, 2, 4, 6, part of 7, 8, 10, 11, 12, 13, 14 part of 15, part of 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, part of 27, 28, 29, 30, 31, 32, 33, part of 34, 
35, and 30 of township 33 N., range 6 W. M. D. M., which land was prior 
to January 1, 189G, and, except as stated in the bill, is still covered with and 
142 F.— 40 
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valuable for the trees and tlmber standing and growing thereon; that the 
défendant company bas so conducted Its sald business, and continues and 
threatens to continue to so conduct It, that the sulphurous and arsenical fumes 
and smoke produced by roasting and buming its ores hâve greatly injured 
and destroyed, and still are Injuring and destroying, vast quantitles of the 
said trees and timber, renderlng valueless the lands on which they are stand- 
ing and growing, to the complalnant's irréparable damage. 

The défendant company In its answer dénies that the complainant is, or 
was at the tlmes stated in the blU, the owner or in possession of the odd-num- 
bered sections in township 32 N. of range 5 W., M. D. M., or of any of sec- 
tions 16 or 30 in that township, or of the S. W. % of the S. E. % and the S. E. 
% of the S. W. % of section 20 in township 32, or of sections 25, 27, 34, 35, and 
36 of township 33 N. of range 6 W., M. D. M.; and as to the remaininK 
lands descrlbed in the bill the défendant admits that the complainant is the 
owner and in the possession of the greater portion of them, but avers that i' 
bas not the knowledge or information sufflcient to enable it to admit or den.y 
the alleged ownership and possession of the respective tracts, and therefor»' 
prays that the complainant's alleged title thereto and possession thereof may 
be establlshed by compétent proof. The answer admits that ail, or nearly 
ail, of the land descrlbed in the bill was, prlor to January 1, 1897, and, except 
as otherwise stated thereln, covered wlth a tbln growth of trees and bushes, 
but dénies that it is or ever was valuable for any such trees, timber, or otlier 
growth thereon; that ali of the said land owned by the complainant is and 
always was waste, mountalnous, and désert land ; that the surface Is rough 
and broken, composed mainly of granité, partly covered wlth thln and barren 
soll ; that the vegetable growth upon it consists and always bas conslsted 
prlncipally of dlgger plne trees and manzanlta and other bushes, and bas not, 
and never had, any value as timber, or for any other purpose but fuel ; and 
tuât It bas not and never had any value or market as fuel, except the market 
afCorded by the defendant's smeltlng works; that for fuel or for any other 
purpose the value of the trees and other growth upon the complainant's said 
land is not, and never was, greater than ,'pl an acre. The answer admits 
that the défendant is, and ever since .January 1, 1897, bas been, conducting 
upon its own lands the business alleged In the bill, and that sulphurous fumes 
and smoke bave been and are generated and produced by roasting and bum- 
ing its copper and other ores, and that by the action of such sulphurous acid 
It has injured and destroyed the trees and végétation which on January 1, 
1897, were standing and growing upon a portion of the lands descrlbed in 
the bill, to wit, upon portions of sections 5, 6, 7, 8, 9, 16, 17, 18, 19, 20, 21, 
28, 29, and 30 in township 32 N. of range 5 W., M. D. M., but dénies that it bas 
thereby rendered the sald lands valueless, or permanently or irreparably or 
at ail injured the same, or damaged the complainant, and dénies that by its 
sald opérations, or at ail, it has injured or destroyed, or is Injuring or de- 
stroying, or wlll Injure or destroy, any trees, timber, or végétation upon any 
of the land embraced by the bill, except the portions of the sections last 
speclflcally descrlbed. 

Further answering, the défendant dénies that in its opérations any arsen- 
ical fumes or gases are produced, or any other injurions fumes than sulphurous 
acid gas; that its mines in the aforesaid section 34 consist of a large deposlt 
of low-grade copper sulphide ore, containing small quantifies of gold and 
silver, which ore It brlngs from its mines to Its kilns, smeltlng furnaces, and 
réduction works erected on the said section 18 by means of a railroad 12 
miles long, owned by it, and known as the "Iron Mountain Railroad" ; that 
the ore contains no arsenic, but from bO to 50 per cent, of sulphur ; that this 
ore is reduced at the defeiidant's works at Keswick to copper matte, or crude 
copper, containing from 70 to 80 per cent of metallic copper, and is then 
shipped by rail to the defendant's refining works at Jersey City, N. J., where 
It is reflned and separated, and the metals produced then marketed In New 
York ; that in order to prépare the ore for treatment in roasting furnaces, and 
thereby to obtain metallic copper therefrom, it is necessary to flrst expel 
a considérable portion of the sulphur, which is done by burning the ore in 
kilns, or in heaps upon the ground; that this prelimlnary burning in heaps 
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or kilns is carried on upon the defendant's land in said section 18, near Its 
furnaces, and tlie sulpburous fumes arising from this burning, as well as 
l'rom ttie roasting furnaces, are the fumes souglit to be enjoiued by the com- 
plainant; that no process exists whereby such ores can be worked, and the 
metals tbereln contained extracted, other than the said process of burning 
and roasting out the sulphur as so praeticed by the défendant, and that no 
process exists or is linown to science whereby the suiphurous acid gas gen- 
erated by such burmng can be neutraiized or condensed; that similar de- 
posits of copper sulphide ore hâve tor many years been worked and reduced 
in other piaces, as, for instance, at the Anaconda mines in Montana, the 
Rio Tinto mines in Spain, and the Mt. Lyell district in ïasmania, and that 
in ail of those places, and wherever such ores occur, they are reduced by burn- 
ing the sulphur substantially as done by this défendant, and without con- 
densing or neutralizing the fumes ; that if an injunction should be granted 
restraiuing the défendant from roasting or burning its copper ores in the 
open air, without condensing or otherwise disposing of the suiphurous fumes 
geuerated tUereby, it would necessarily preveut this détendant from miuing 
and reduclng its ores at ail, and would render valueless its entire investment 
in the said properties, and would throw out of employnient ail of its em- 
ployés; that in the montli of December. 18!)6, the défendant purchased its 
said mines, smelter, and railway from the Mountain Mines, Limited, a cor- 
poration which had theretofore owned and operated them, paying to the 
Mountain Mines, Limited, therefor ujiwards of $5,600,000, and bas since such 
purchase invested upward of $1,000,UUO more in improvemeuts and additions 
to the properties; that the deieudant constantly employs more than 1,000 
men at its said mines and smelters, and during the year 1S98 disbursed in 
wages and tne purchase of supplies in Oalifornia $1,041,B00, and that its out- 
lay for food for its said employés in Shasta eounty during that year was 
$j.iz,970, and that the total value of ail the wood and timber on ail of the 
complainant's lands affected by the said fumes is not, and never was, so great 
as the sum disbursed by the détendant in any two months since the year 
1896 in feeding its said employés ; that the défendant extracts from its mines 
and reduces at its smelter by the processes complained of about 1,000 tons 
of metallic copper in each month, besides some gold and silver, and pays high 
railroad freight charges on this métal to New Jersey, and furnishes employ- 
ment there to many men in its refining ; that in addition to the men employed 
by the défendant and to the merchants from whom it purchases its supplies, 
ail of wuom are supported partly or wholly by its opérations, many small 
quartz mines of low-grade gold ore are operated at a small profit near the 
defendant's works, by the sale of their ores to tlie defendant's smelters as a 
flux, and would be permanently closed if the defendant's smelters should be 
closed; that throughout Shasta eounty and elsewnere in Califoruia large 
and valuable deposits of similar sulphide ore exist, and are being opened and 
developed, as the resuit of the defendant's suecess in operating its said mines, 
and that the injunction sought in this action would forever destroy the value 
of said deposits and preveut their development or opération ; that solely by 
reason of the product of the defendant's said smelters Shasta eounty bas 
been in the past two years raised from the filth or sixth ranlt to be the 
principal mining eounty in Oalifornia, producing annually metals of greater 
value than any other eounty in the state; and that at the railway station 
at Keswick, which had no existence before the year 1S96, when the defend- 
ant's smelters and railroad were built there, more freight is now received 
and shipped than at any other railway station in Oalifornia, except San 
Francisco and Los Angeles, ail of which freight and busincs is created by 
the defendant's opérations, and will cease it they are enjoined; that the 
town of Shasta is vvithin three miles and the town of Redding is within four 
miles of the defendant's smelters, and a United States Land Ottice bas been 
maintained in one or the other of those towns for more than 40 years, during 
ail of which period the lands that are owned by the complainant and de- 
scribed in the bill hâve been offered by it to pre-emption settlers for sale at 
$1.25 an acre, and to homestead settlers as a gift, and none of it has been set- 
tled upon or entered because it is absolutely worthless ; that none of the said 
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land was ever listed by the Land Department of the government as ttmber 
land, chiefly valuable for its timber, nor was any of It ever entered or ap- 
plied for as timber land at $2.50 per acre under the acts of Oongress relative 
to sucli lands ; that there are no profitable mines tbereon ; that wben the de- 
feudant's smelters were ordered in 1896 the région about Kesvricli viras prac- 
tically uninhabited, but that thousands of dwellings hâve since betn built 
there and Inhablted by familles and persons whose livelihood dépends on the 
delendant's smelting opérations. 

In its answer the défendant admits that it Is continulng to conduet its said 
business as stated, and that it intends to do so uniess restrained by the court, 
but dénies that the roasting or burning of its ores or other opérations by the 
défendant will further injure or destroy any ti-ees or timber upon the com- 
plainant's land. and avers that the injury to végétation done or to be done 
thereby is eonflned, and always will be conflned, to the ravine linown as 
"Spring Creeli Canyon" and some of its latéral branches, by the bovmding 
ridges thereof ; that the fumes soon reach the upper air and are diffused and 
rendered harmless at a comparatlvely short distance from the smelter.'., owing 
to the steady prevailing winds, the dryness of the atmospuere, and the broken 
and mountainous surface of the country; that the area in which végétation 
has been injured is of an irregular oval shape, about four miles wide from 
east to west, and flve miles from north to south, and that within tbat area 
ail trees and végétation except a few shrubs of no value were killed by the 
fumes in 1897 ; that no addltional injury has been done nor any further area 
affected since 1897, and that no further injury can be done or is to be appre- 
hended; that the affected area lies within the limits of the congressional 
grant to the California & Oregon Railroad Company, and that the défendant 
has purchased from the owner of that road and grant, and now owns and 
possesses, ail the odd-numbered sections within the aiïeeted area ; that in 
the course of its said opérations in the réduction of ores the défendant has oc- 
casionally injured végétation on lands owned by private persons in the vicin- 
ity of its worlfs, and that at times the sulphur fumes produced by it bave 
caused discomfort and annoyance to many people, but that défendant has al- 
ways readily and amicably settled and paid ail claims for injury or damage 
inflicted by it upon private persons, and that no proceedings were ever in- 
stituted against it by any one, except this action by which it is sought to enjoin 
its opérations; that ail injury done or that may be done to the complainant 
by reason of the fumes or other resuit of the defendaut's opérations is readily 
capable of pecuniary estimate and compensation, is very small in amount, and 
is in fact less than the revenues derived by the complainant each year as the 
direct resuit of the defendant's opérations ; that the défendant is ready, able, 
and willing, and has at ail times been ready, able, and willing, and has offered 
and still offers, to pay to the complainant In cash the fuli amount of ail injury 
and damage which it.has caused or may cause the complainant by reason of 
any of the acts complained of in the bill, or, as complainant may elect, to 
purchase and pay for in cash at a fair valuation ail standing trees and timber 
on the complainant's said lands, or to purchase and pay for in cash at a fair 
valuation ail of the said lands of the complainant. 

Evidence on belialf of the respective parties was given, and the case, as 
thus made, was submitted to the court below, resulting in a final decree per- 
petually enjoining and restrainlng the défendant to the suit "from roasting, 
burning and smelting copper or other ores at its smelting works at Keswlclj, 
Shasta county, Cal., without condensing or otherwlse disposing of, before 
reaching open air, the sulpburous and arsenical fumes generated and produced 
thereby : provided, tiiat the défendant may, at any time hereafter, apply to 
this court, upon due notice to the complainant, or the United States Attorney 
for the Northern District of California, for a modification or suspension of 
the injunction, upon a showing which the court may deem sufficient, that con- 
ditions bave been so changed that the discharge of such suiphurous and ar- 
senical or other fumes into the air, or any of them, may be resumed, or 
otherwise conducted so as not to create or continue, or contribute to create 
or continue, the nuisance complained of, or a nuisance of a similar character, 
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and so as not to Injure or damage, or contribute to injure or damage, sald 
complainant, or upon any other grounds satisfactory to the court" The 
appeal Is from that decree. 

Charles P. Eells and W. S. Goodfellow, for appellant. 
Robert T. Devlin, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

In considering the case it is important to remember tliat the ques- 
tion to be determined is one between the United States and the de- 
fendant company only; the government suing, not in its sovereign 
capacity, but as a landowner, to enjoin alleged injuries to its property, 
not directly, but indirectly, through the maintenance of an alleged 
nuisance by the défendant on its own property. If other owners of 
land hâve been so injured by the same or similar acts of the défend- 
ant as to entitle them to an injunction, or to any other relief, it will 
be time enough to consider their grievances when they shall properly 
bring them before the court. Therefore the testimony of the nu- 
merous witnesses introduced on behalf of the complainant tending to 
show injury to fruit and other trees and things in Happy Valley, 
Shasta county, and upon other lands than those of the complainant, 
by reason of the fumes generated by the défendant company, is ir- 
relevant to the case now presented, except in so far as it goes to show 
that the acts complained of by the complainant afïect those persons in 
a similar manner, and, indeed, in a much greater degree. 

It is the well-established law that, when the government comes 
into a court asserting a property right, it occupies the position of any 
and every other suitor. Its rights are precisely the same; no greater, 
no less. United States v. Clark (C. C. A.) 138 Fed. 294; United 
States V. Détroit Timber & Lumber Co., 131 Fed. 668, 67 C. C. A. 1 ; 
United States v. Flint, 4 Sawy. 42, Fed. Cas. No. 15,121; Foster's 
Fédéral Practice, § 63 ; United States v. Barker, 12 Wheat. 559, 6 L. 
Ed. 728 ; Mitchel v. United States, 9 Pet. 743, 9 L. Ed. 283 ; Brent 
v. Bank of Washington, 10 Pet. 615, 9 L. Ed. 547 ; United States v. 
Smith, 94 U. S. 217, 24 L. Ed. 115; Am. & Eng. Enc. of Law 
(2d Ed.) vol. 4, p. 271. _ 

We are therefore to inquire, first, what are the injuries shown to 
hâve been sustained and that will be sustained in the future by 
reason of the acts already committed by the défendant, and that it 
threatens to continue? As bas been said, ail of them are indirect 
and grow out of the maintenance of an alleged nuisance on its own 
property. The défendant bas not entered upon any of the land of the 
complainant and eut down or destroyed any of the trees, timber, or 
undergrowth thereon, or threatened to do so, as was done in the case of 
Northern Paciiic Railroad Co. v. Hussey, 61 Fed. 231, 9 C. C. A. 463, 
cited by counsel from this court, and in which we said that to eut down, 
destroy, or carry away the timber standing upon land in which the 
complainant had an interest was "essentially to destroy and take away 
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the very substance of the estate. That an injunction will be awarded, 
in behalf of one showing the necessary interest in the property, to 
prevent such waste and destruction, is thoroughly settled." There 
is no doubt of the correctness of that ruling, or of a similar ruling 
in numerous similar cases cited by counsel for the appellee. The dis- 
tinction between them and the case now under considération is suffi- 
ciently obvious without élaboration. Hère, as has been said, the 
appellant has never entered upon any of the land of the complainant, 
and eut down or destroyed any tree or underbrush, or otherwise di- 
rectly interfered with the complainant's freehold. The acts of the 
appellant that are complained of were ail committed on its own prop- 
erty. It is quite true that it is a maxim of the law that every one must 
so use his own property as not to interfère with that of another. But, 
where one cannot use his own property at ail without indirectly in- 
juriously afïecting the property of another, then the sound discré- 
tion of the court of equity that is appealed to to abate the nuisance 
is invoked, and should be wisely exercised. 

Looking at the record in the présent case, we find the injuries that 
hâve been and that will be inflicted upon the land of the complainant 
involved in this suit are indicated in the following extracts from the 
testimony of Charles L,. Reynolds and Lewis T. Wright, who seem 
to hâve been the only witnesses examined in respect to that important 
matter. Reynolds, having testified that he is a civil and mining en- 
gineer by profession, and a United States deputy minerai surveyor 
for the district of California, and was employed by the appellant 
to make an examination of ail the lands of the complainant described 
in the bill that had been injured in any way, testified that he did so, 
spending about three weeks in such examination, his affidavit in re- 
spect to which was admitted in évidence without objection as to the 
form of proof. This witness was questioned and answered as follows : 

"Q. How did you Identlfy the source of Injury In making this examination, 
Mr. Reynolds? A. By a Personal examination of ail trees that had beeu 
damaged. Incidentally, I may remark that it was possible a portion of the trees 
that I hâve reported as being kllled or injured by smoke hâve been killed or 
injured from other causes. Q. ïhen your report contains a complète state- 
ment of ail kinds of trees whioh hâve been killed or injured from any ap- 
parent cause. A. From any apparent cause. Q. Whether fumes or otherwise ; 
and you simply assume that the fumes hâve done ail the injury? A. I hâve 
gone to the limit. Q. What is the nature in gênerai of the végétation in that 
area? A. We hâve a digger pine tree and some small oaks, and there are 
some firs. They are ail email. Q. Are any of the trees valuable for lumber? 
A. 1 never found any in that area, and the goverimieut reports, which I 
searched, reported them, with the exception of a very few cases, as being fit 
for firewood only. You will find that in my report. Q. You mean in your 
affidavit? A. In my affidavit. Q. Hâve any of the trees ever been listed by the 
government as timber land? A. There are one or two sections. I think that 
is ail. If you will permit me to look at that affidavit, I can ref resh my memory 
from It very easily and save time. (After looking at affidavit) No, I think 
I can save tlme by looking at the map. I feel quite certain that there are no 
lands reported by the government as containing valuable timber that are with- 
In what I hâve termed the damaged zone on my map. Q. In your investiga- 
tion did you see any lands that had any valuable timber upon them in the 
damaged zone? A. No, sir. I might state that the valuable timber does not 
come down below an élévation of 1,500 feet You will find it to the north of 
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the property, and smoke does not get over In there. Q. Ail thls area that you 
examined, tlien, is below the timber level? A. Is below that goodtlmber level; 
yes, sir. Q What is the nature of the soll? A. There is very llttle soil 
on most of the ground. What there is is rocky. Q. This soil is decomposed 
granité, is it not, in most of that area? A. Yes, sir. Q. And the hard granité 
is immediately below the top layers of softened material. A. Yes, sir. Q. Is 
the timber, such as it is, thick and luxuriant? A. You mean the good tim- 
ber? Q. The timber on this land. You describe the quality of the timber 
as not being specially valuable. Is there much of it? A. Not a great deal. 
It is not a well-timbered country at ail. Q. Was there anything to indicate 
there in your examlnation whether the area of injury was increasing or de- 
creasing — what the tendency was? A. Yes, sir. Q. What did you flnd in 
that respect? A. I found that within the old killed zone, where the brush 
had been killed. that fresh brush was now springing up. In fact, if you wish 
my testimony regarding the last few days, I can go still further. In the town of 
Keswick, immediately underneath the smoke and exposed to the smoke, I saw 
where some trees had been planted, and I can recoUect five at the présent time, 
and they are growing very finely and freely. Q. How near is that to the 
smelter? A. That is within 1,500 feet of the stack from which most of the 
smoke is coming. Q. Then the resuit of your examlnation at that point — 
that is, of the lands we hâve already referred to — was such as to indicate to 
you that the area of injury is lessening, rather than increasing? A. Every 
month it is lessening in area. Q. Can you suggest any reason for that change. 
Mr. Reynolds? A. Yes, sir. Q. What is It? A. The ceasing on the part of 
the Company of heap roasting, which was formerly carried on. There Is no 
heap roasting done now, practically. Q. There is not roasting in heaps? A. 
No, sir. The smokes are ail gathered through a furnace under the draught. 
They go out of a long stack, and are separated more thoroughly than they 
were before. Q. The original method of burning the ore there was to pile it 
in great heaps in the open air, and then burn those heaps? A. Yes, sir; there 
was no draught, and the smokes foUowed the tendency of their weight along 
the ground." 

In the affidavit of this witness, which, as has been said, was intro- 
duced in évidence without objection to the form of the proof, he 
gives in détail the resuit of his examination of the lands of the com- 
plainant described in the bill that are within the damaged zone, as 
f oUows : 

"T. 32 N., R. 5 W., M. D. M. Section 5. 

"S. E. 14 : The average acre contains : 2 pines, 4 inches in diameter, dead. 
3 pines, 4 inches in diameter, alive. 5 pines, 7 inches in diameter. eut down. 
S oaks, 4 Inches in diameter, allve. Manzanita and chaparral undergrowth 
dolng well. and shows no évidence of dying. Lots of fresh brush springing 
up this year, from 6 inches to 2 feet high. In this section there remains 200.97 
acres of government land and the report of the officiai survey shows that It 
is third-rate and broken in character, containlng scattering pine and oak. 

"T. 32 N., R. 5 W., M. D. M. Section 6. 

"S. W. 14 : The average acre contains : 1 pine, 6 Inches in diameter, dead. 
3 pines, 6 inches in diameter, alive. 4 pines, 10 inches in diameter, eut down. 
1 oak, 8 inches in diameter, alive. Brush doing well. Fresh uudergrowth ail 
over the quarter. 

"S. B. 14 : The average acre contains : 5 pines, 7 inches in diameter, dead. 
1 pine, 6 inches in diameter, alive. 3 oaks, 9 inches in diameter, allve. Man- 
zanita and chaparral brush alive. Fresh undergrowth ail over the quarter. 

"N. B. % : The average acre contains : 2 pines, 8 inches in diameter, dead. 
5 pines, 7 inches in diameter, alive. 2 oaks, 9 inches in diameter, alive. There 
remains in this section 451.97 acres of government land. Classed In the gov- 
ernment land survey as third-rate land with pine and oak timber. 
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"T. 32 N., R. 5 W., M. D. M. Section S. 

"S. B. % : Everything eut down. Average acre : 7 pine stumps, 7 Inches 
in diameter, eut New brush Is starting up. 

"S. E. Yi : The pine trees are eut down. Along the county road the brush 
is a little tliin ; but further east, towards thie river, the undergrowth is doing 
nicely. The average count vras 5 pines, 5 inches in diameter, eut down, to the 
acre. New undergrowth springing up everywhere. 

"N. E. % : The average acre contains : 8 pines, 6 inches In diameter, 
dead. 2 pines, 6 inches in diameter, alive. Undergrowth growing freely. 
Considérable timber has been eut on this quarter. I counted upon an average 
acre 6 pines, 8 inches in diameter, eut down. 

"N. W. %: The average acre contains: 3 bull pines, 6 inches in diameter, 
dead. 2 bull pines, 6 inches in diameter, alive. 6 bull pines, 8 Inches in di- 
ameter, eut down. Brush growing freely and fresh undergrowth springing up. 
There is left in this section 605.4 acres of governinent land, rated by the 
United States deputy land surveyor as third-rate land, broken and mountain- 
ous in character, containing pine and oak timber and manzanita brush. 

"T. 32 N., R. 5 W., M. D. M. Section 15. 
"E. % of the N. W. 14 : No perceptible damage. 

"T. 32 N., R. 5 W., M. D. M. Section 16. 

S. W. % of the S. W. 14: The count of an average acre is as follows: 3 
pines, 8 inches in diameter, dead. 2 oaks, 10 inches in diameter, alive. Under- 
brush sickly ; fresh brush springing up. There remains in this section but 
24.27 acres of government land, and it is classed in the officiai report of the 
survey as third-rate and broken, with growth of pine and oak timber. 

"T. 32 N., R. 5 W., M. D. M. Section 18. 

"N. E. 14 : Everything dead or eut down on this subdivision. Counted an 
average of 10 pine stumps, 8 inches in diameter, eut down. 

"N. W. % : Everything dead or eut down. Average acre, 7 pine stumps, 
6 inches In diameter, eut 

"S. W. % : Everything dead or eut down. Average acre, 3 pine stumps, 
8 inches in diameter, dead. 6 pine stumps, 10 inches in diameter, eut down. 
In this section there is but 305.88 acres subject to governmentai control, and the 
majority of this has been taken up as mining land. The report of the officiai 
survey rates this land as third-ciass aud broken ; on the north and east sides 
containing some pine and oak timber. 

"T. 32 N., R. 5 W., M. D. M. Section 20. 

"B. % : The bull pine is ail dead, except down on the slope towards the 
river, where some pine and oak exist. Ail over this subdivision may be seen 
fresh sprouts of ehaparràl and manzanita. 

"W %> : The count of an average acre is as follows : 5 pine trees. 6 Inches 
in diameter, dead. 3 pine trees, 8 inches in diameter, eut down. Some oak, 
about 40 to the quarter section, still alive. The manzanita brush is ail dead. 
Some chaparrai still survives. There is still under the control of the govern- 
ment in this section 270.71 acres. The officiai report of the survey rates the 
land as third-rate and broken, containing scatteriug oak. On the north and 
west sides oak and manzanita brush, aud on the east and south slde oak, pine, 
and manzanita brush, are found. 

"T. 32 N., R. 5 W., M. D. M. Section 28. 

"S. W. Vi '• The smoke has done but little damage in hère to the digger 
pines. The count of an average acre gave me as follows: 2 pines, 8 inches 
in diameter, dead. 4 pines, 8 inches in diameter, alive. 4 oalîs, 7 inches in 
diameter, alive. On the south hiilside the underbrush is doing well and looks 
fresh. On the tops of the hills there is some undergrowth left. The pines are 
mostiy dead, but the oak is doing well. In the gnllies and guiches everything 
Is in good shape and pleuty of new brusJii Is springing up. 
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"N. W. % : Shows some évidence of smoke. The average acre gave : 3 
small pines, dead. 7 pines alive. 1 oaU alive. Oak and manzanita brush 
alive and healthy. 

"ï. 32 N., R. 5 W., M. D. M. Section 30. 

"N. % : The count of an average acre Is ai? f ollows : 4 bull pine, 6 Inchcs 
in dlameter, dead. 8 bull pine, 8 inches in diameter, eut down. Oak doing 
well and average 5 inches apieco. There is some manzanita and oak brush 
alive, and plenty of fresh oak and manzanita starting to grow this year. 

"S. Vj : The count of an average acre is as follows: 4 bull pine. 6 inches 
in diameter, alive. 8 bull pine, 5 inches in diameter, eut down. 5 oaks, 5 inches 
in diameter, alive. The brush is doing well and plenty of fresh undergrowth 
is springing up. This section coiitnins 606.81 acres under governmental con- 
trol. The officiai survey classified this land as third-rate, rough, and broken, 
with a growth of pine and oak. 

"T. 32 N., R. 5 W., M. D. M. Section 32. 

"S. W. % : In this subdivision there is no perceptible damage. 

"N. W. Vi : No perceptible damage ; if any, slight. 

"N. E. % : A large forest fire bas been through this subdivision. The 
smoke bas been hère slightly, but it is hardly noticeable. Froni the absence of 
pine snags, I conclude that there never was much timber in tliis subdivision." 

Lewis T. Wright, a witness on behalf of the appellant company, 
after testifying that he has been in charge of ail of its business in 
California since the early part of 1897, was questioned and answered 
as follows: 

"Q. Are you familiar with its property and business at Keswick? A. Yes, 
sir. Q. Do you know the government lands described in the complaint in 
this action? A. Very generally; yes. Q. You hâve been over them and seen 
them frequently? A. Yes, sir. Q. What hâve you to say with regard to the 
character of the natural végétation upon that land? A. The natural végéta- 
tion is scrub brush, mostly manzanita, poison oak, with occasionally valley or 
digger pine, and some oak. Q. Hâve there ever been any trees which were 
valuable for timber purposes upon that land during your acquaintance with 
it? A. Not during my acquaintance with it. Q. Are there any indications 
that there ever were such trees there? A. No, sir. Q. What is the value of 
the végétation upon that land — the commercial value? A. Well, one would 
be inclined to say nothing. The land was never taken up. Q. I am referring, 
of course, to its original condition, its value as growing timber, before any 
in,1ury was done to it by fumes or otherwise. A. Its value as growing timber 
for lumber purposes would hâve been nothing. Q. Has it any value as fuel, 
except what it acquired from the opérations of the company? A. I cannot 
imagine that it would hâve. Q. What is the nature of the soil? A. Well, the 
soil — there is hardly any soil. The formation is granité. There is a slight 
surface of decomposcd granité. Q. The végétation grows in the cre vices of 
the rocks and in this decomposed surface, then? A. Yes, sir. Q. Has the 
land any value for agricultural purposes naturally — any natural value? A. I 
think not. 

"Q. What is the extent of the mining and smelting opérations of the défend- 
ant carried on at Keswick and its vicinity? A. Approximately 200,000 tons 
and upwards of ore per annum. Q. Of copper ore? A. Of copper ore; that 
is, exclusive of fluxes. Q. Those are limestones and quartz? A. Limestones 
and quartz. Q. What is the output of metallic copijer? A. It varies. Ap- 
liroximately 10,000 tons of copper per annum. It has been more. Q. How 
many employés earn their livelihood in Shasta county from their employment 
by the company? A. Some two years ago I found that we employed directly 
an average — a monthly average — during the year of 1,064 men. Q. Those 
were employed in the mining and smelting opérations of the company? A. In 
the mining and smelting opérations. Q. You own very large deposits of cop- 
per sulphide ore in that région? A. Yes, sir. Q. How do thèse deposits com- 
pare in extent with other deposits in California. A. Well, that would be dif- 
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flcult to say. It would compare very favorably with some deposlts In some 
régions. On the other hand, there are régions with quite enormous deposits. 
Q. I will put it tliis way: How does it compare witli ttie copper deposits 
wtiicli are now being worked in Californla? Are there other larger deposits 
than this — more productive? A. I do not think that there are any iarger, 
or larger in the sensé oî being greater in value. I do not know that. Q. Do 
you know the extent of the investment of the eompany there? A. $6,500,000 
is the capitallzation, or was the original capitalization. The capitalization is 
now $5,000,000. Q. That represeuts the money which bas been expended in 
the purehase and development of that property, does it? A. Yes, sir. Q. 
What is the average disbursement for wages to employés? A. \vell, approx- 
imately, between $900,000 and $1,000,000 per annum. Q. In Shasta county? 
A. In Shasta county. Q. In addition to that you hâve other large purchases 
there? A. Yes, sir ; the eompany purchases other ore in the district. Q. 
What sort of ores does it purehase? A. Almost entirely quartz, auriferous 
quartz. Q. What does it do with those quartz ores? A. Thèse quartzes are 
combined with the copper ores of the eompany in the smelting opérations, and 
the gold is thereby extracted. Q. What effect hâve thèse purchases upon the 
mining industry of the région? A. Well, I would say that the efCect bas been 
to make the région moderately successful as a quartz-mining région. Q. As 
a matter of fact, are there mines which are kept open for the purpose of sup- 
plying this eompany with such fluxes? A. Yes, sir; there are many such. 
Q. Could those mines be operated as an independent proposition unless there 
was a smelter there to buy their ore? A. With a very few exceptions, I should 
say they could not be operated. 

"Q. How about the purehase of supplies? Is not a considérable part of the 
community indirectly supported in that manner l)y the eompany? A. Well, 
the existence of such a large working population naturally has developed and 
extended the sale of small farm produce, garden truck, poultry, eggs, and 
things of that kind. Q. And, of course, ail domestic supplies, iil<e groceries 
and similar articles? A. Domestic supplies and so on; yes. Q. What was 
the character of the région at and around Keswick before the company's plant 
was instailed there? A. It was devoid of life and industry. Q. What is it 
now? A. It might be classed as an active and prosperous mining community. 
Q. What is the population of the town of Keswick? A. I can hardly say. I 
do not know. Q. Whatever it is, it is supported entirely by the smelting op- 
érations? A. Entirely supported by the smelting opérations. Q. How about 
tiae shipments of freight to and from that point by rail? A. They hâve been 
very large. Q. Were they very large prier to the érection of the company's 
smelters? A. No ; there was nothing there. Q. Nothing? A. No, sir. Q. 
The station at Keswick — A. Was established for the purpose of the opéra- 
tions of the Mountain Copper Company. Q. By what means is the transpor- 
tation had from the mine to the smelter and to the railroadî A. By means of 
an independent railroad of some 12 miles in length. Q. That is owned and 
operated by the Mountain Copper Company? A. Yes, sir ; it ts the Iron 
Mountain Raiiway, operated by the Mountain Copper Company. Q. And used 
almost exclusively for its business? A. Yes, sir. Q. What elïect has the 
opening of thèse mines had upon the minerai production of Shasta county? 
A. It has had quite an enormous effect upon the minerai production. The 
minerai production of Shasta county used to be round about $600,000 to 
$800,000 per annum. It jumped up to over $3,500,000. One year the output 
from the Keswick smelter alone was $4,800,000. Q. Was the différence that 
you bave referred to in Shasta county's production due to the production 
of the Mountain Copper Company's mine? A. Yes, sir ; and if the smelters 
were to cease I believe that the minerai production would fall below what it 
used to be before the establishment of the smelter. Q. Do you know whether 
it is contemplated to construct other smelters for copper in Shasta county? 
A. Well, certain companies who bave purchased mines up in that région state 
their intention of starting smelters. Q. Are there deposits of copper ore there 
besides those owned by the Mountain Copper Company? A. Yes. sir. Q. 
Would it be practicable to operate a smelter elsewhere in Shasta county with 
less Injury to végétation than has been caused by the smelter of your corn- 
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pany? A. That would dépend upon the extent and size of the smelter operat- 
ing ; but, broadly speaking, I think I might say that it would be difficult to 
operate a smelter of a commercial size with less damage. Q. Would there be 
any place whicli could be selected lu that région where the végétation would 
be less liable and less susceptible to injury? A. No, sir; there is not, because 
that district is not in the timber région. Q. What bas been the effect of the 
output of the Keswick smelter upon the minerai production of Shasta county 
as compared with other counties in Califomia? A. Shasta county was, I 
believe, the lowest in rank as a minerai producer. Calaveras and Nevada 
counties were the banner counties. After the establishment of the Mountain 
Copper Company, Shasta county took the premier place. Q. When you say it 
was the lowest, you mean the lowest of those which were classed as minerai 
producing counties? A. Yes, sir; that is what I mean, because there may be 
some counties that are not classed as minerai counties. Q. So that, as the 
direct results of your opérations, Shasta county has been raised from the low- 
est to the highest rank as a minerai producing county in Oaliforina? A. Yes, 
sir. Q. Relative to the taxes of the county, how large a share of the burden 
of taxes is borne by your company? A. I hâve forgotten that. I know how 
much we pay, and I know on what assessment we pay. Q. What is your as- 
sessment, and what do you pay per annum? A. Our assessment is $1,650,000, 
and we pay over $33,000 per annum as taxes upon that assessment. Q. That 
is a very considérable percentage, as much as a sixth or a seventh of the entire 
taxation of Shasta county, is it not? A. Speaking from memory, I would say 
it was one-sixth. Q. When were the opérations of the Mountain Copper Com- 
pany in that région begun? A. ïhey were commenced on a small scale in 
the end of 1896, but they were seriously commenced in the beginning of 1897. 
Q. Hâve you noticed of late years any change in the area of the région affect- 
ed by the fumes from the Keswick smelter? A. Yes, sir. Q. What change? 
A. We noticed that the area affected by the smoke is shrinking in. Q. That 
there is not so large an area now affected by the fumes as was affected, say, 
at the tlme of the flling of the complaint in this action. A. Very much less. 
Q. And that is gradually diminishing? A. Yes, sir; it is gradually shrinking 
in. Q. To what cause do you attribute that change? A. To the cessation of 
the open heap roasting. Q. What has been substituted for that? A. The 
roasting in closed furnaces. Q. That is the method now adopted by the Com- 
pany, closed furnaces? A. Yes, sir. Q. And what disposition is made of the 
fumes from that roasting? A. The fumes, after the déposition of dust In 
what are called dust chambers, are put into stacks and issue into the air. Q. 
What is the height of thèse stacks? A. One hundred and seventy feet approx- 
imately. They vary somewhat. Q. Are there more than one? A. There are 
four large ones and some minor ones. Q. You bave studied, I take it, the 
course that is ordinarily followed by the fumes after they leave the flues, Mr. 
Wright. Can you describe what happens to the fumes after they leave the 
flues? A. Well, the works of the défendant are situated in what is called a 
canyon ; in the Spring Creek canyon. The gênerai fate of the gases is to clr- 
eulate in this canyon, up and down Spring Creek canyon. Sometimes the gases 
overflow, or a portion of the gases overflow, from this canyon and proceed be- 
yond. Q. Is that exceptional? A. No, sir; but the more gênerai course of the 
smoke is up and down the canyon. Q. The greater portion of the fumes, then, 
are conflned to this basin of the canyon? A. Yes, sir; they work up and down 
this Spring Creek canyon. They work with the sun. Q. What is the spécifie 
gravity of carbon dioxide? This is a sulphur dioxide? A. Yes. It is a littie 
more than twice that of air. Q. You can pour sulphur dioxide into a trough, 
can you not, and flll the trough and expel the air from it? A. Yes, sir; that 
can be done. Q. That is a laboratory experiment, is it not? A. Yes. Q. To 
put burning candies in a trough, and then pour sulphur dioxide into the trough 
and extinguish the candies? A. Yes, sir. Q. Therefore, except for the stray 
currents of air and for the overflows, sulphur dioxide, once placed in a basin 
of this kind, will remain there until it is difïused or decomposed, will it? A. 
Until it is diffused by winds or air currents. As to décomposition, I hâve 
not followed that. Q. Well, it is taken up slowly from the atmosphère, is it 
not? A. It disappears. Q. Is that attributed to diffusion entirely? A, I 
imagine so ; ultimate diffusion. 
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"Q. Is there any way, In your opinion, whtch wlll be less harmfnl to végéta- 
tion than the one whieh you hâve described for disposing of the fumes of the 
Keswick smelter? A. I hâve net been able to flnd any that would be prac- 
ticable at Keswick. Q. The suggestion bas been made by the witnesses for 
the government that it would be préférable to discharge thèse fumes from 
\rery high stacics, sày to build a flue on the summit of one of the bounding 
hills of this canyon, to lead the fumes by a brick flue Into that stack, and dis- 
charge it there at a height of perhaps 500 or 600 feet or more above the floor 
of the Valley. What bave you to say to such a disposition of the fumes? A. 
I thlnk that would be distinctly dangerous. Q. For what reason. A. The 
area afCected Is now known ; In fact, we know that that area is diminishing 
notably. If we were to discharge the fumes at a new and a hlgher point, I 
feel qulte sure, from what happened In other places, that new areas not affect- 
ed by smoke would be attacked, that they would be distant ones, and they 
mlght be much more valuable than those which bave been attacked. and wbich 
are in the immédiate nelghborhood of the smelter. Q. You thlnk it is better 
to bear the ills we bave than fiy to others we wot not of ? A. I thlnk the rem- 
edy would be worse than the dlsease. Q. What reason bave you for thinking 
that Injury would be done to new areas by taking a new point of dissémina- 
tion of the fumes? A. I think that new air currents would be reached, and 
in certain conditions of the atmosphère the fumes would drop. Q. Do you 
find that principle laid down by any standard writer on the subject? A. 
Yes; I hâve reeently examined a new work that bas been published by an ex- 
pert on thèse industrial gases in Germany, and I flnd a somewbat similar 
case cited in bis book, where a smelter situated in a valley had a very hlgb 
ebimney attacbed to it. There was a change in the conditions. A large es- 
tent of country around on the higher ridges of the valley that had prevlously 
been immune then became attacked. The immédiate surroundings of the 
smelter were spared and the végétation began to flourish, but damage was 
done ail around the rlm of this large valley ; and it is curions that thls author 
mentions the fact that this action of the higher ebimney had been predicted 
by a certain autbority whom he cites. Q. Who is the author that you refer 
to? A. HaselhofC is one of the authors. Q. What is bis book to which you 
refer? A. Haselhoff Is one of the authors, and Llndan is a joint author with 
HaselhofC. Q. What Is the book to which you refer? A. In Englisb the title 
would be 'Injury to Végétation througb Smoke.' The book is in German. Q. 
Is this the book which was mentioned to Prof. Harkins by the United States 
Attorney in the course of bis cross-examination in this matterî A. Yes, sir; 
that is the book. Q. I assume, therefore, that the volume to wbich you refer 
is familiar to the government officiais. Will you refer to the page of that book 
upon which ,vou found this statement which you liave mentioned? A. Pages 
160 to 163. Q. Hâve you a transcript of the paragraph there that you bave 
mentioned? A. I can hardly say that. I bave a référence only to the pas- 
sage. The circumstances were as I stated. There are other cases stated in 
that book where hlgh cbimneys placed upon ridges, whilst undoubtedly pro- 
tecting the area immediately adjacent to the ebimney, do attack somewbat 
distant régions. Q. They extend the radius of Injury, then? A. That is the 
resuit of a high ebimney, that It throws the smoke farther. 

"Q, What hâve you to say regardlng the charge in the blll In this action 
that you bave negllgently falled to condense the fumes of the smelter before 
turning them into the air? A. No smelter Is able to condense thèse fumes. 
No smelter does it. Q. Is there any American copper smelter which pursues 
a course snbstantially différent from yours in reducing its ores? A. We bave 
never heard of It. Q. You would bave known of them if there were such in- 
stances? A. We should bave known of them, and, wben we hâve heard of 
cases that purported to. ofCer certain advantages, we bave had those cases In- 
vestigated. Q. There is no condensation known for handling ores of such a 
quality and character? A. No, sir; not any. Q. What would be the effect 
upon the Industry of copper smeltlng in ."l-merica if every smelter were com- 
pelled to condense Its fumes? A. The Industry would bave to die for some 
tlme. It would bave to die until its havlng been the largest producer of cop- 
per In the world was forced to corne agaln into supply, by shortage of copper 
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from other sources of supply whieh were not affected by such restrictions. 
Q. In otber words, if I understand you, copper eould never be produced in 
America under tliose conditions until the entire supply of the world else- 
where had been exbausted and it became a matter of no importance what 
priée was charged for copper? A. Yes; tliat is to say, until tbe supplies else- 
vvhere in tlie world had been proved to be insufficient to meet the demand at the 
increasing price of copper. Q. In other words, at the rulins priées of copi)er, 
the condensation of fumes is commercially impossible? A. Quite so. 

"Q. It has been suggested that you might set up sulphuric acid works at 
Keswielt in connection with this smelter, and turn the sulphur fumes into 
that acid. What comments hâve you to malœ on that suggestion, Mr. Wright? 
A. Firstly, the capital outlay required to put such condensation cham.bers in, 
in connection with the présent smelter, would be a prohibitive outlay. Q. 
When you speak of tlie 'présent smelter' you refer to tlie quantity smelted? 
A. Yes, sir. Q. What would be, in ail probability, the cost of such acid 
Works? A. It would be approximately half a million dollars for every 100 
tons smelted per day. Q. And how many tons of copper are turned ont pcr 
day? A. The capacity of the works is 1,000 tons of copper (ore) per day. 
but the average would be about 600 tons per day. That would make at least 
an outlay of $3,000,000. Q. From $3,000,000 to $5,000,000? A. Yes, sir; from 
$3,000,000 to $5,000,000. Q. As tlie prime cost of the plant alone? A. Yes, 
sir. That would not be a commercial possibility. Q. How much sulphuric acid 
would be manufactured from the burning of 600 tons of your ores per diem? 
A. Well, 700 tons per day. It would dépend upon the strength of the acid, 
but let us say 700 tons per day of such strength as would be manufactured in 
such a System. Q. Of commercial acid? À. Of commercial acid. Q. Sup- 
pose you had your plant there and manufactured your 700 tons a day of sul- 
pliuric acid. What disposition could you make of it? A. We could make no 
disposition of it other than to carry it down by rail to San Francisco, put it 
into boats, and dump it into the sea. Q. What would be the cost of trans- 
porting it to San Francisco, as against the commercial value of the acid in 
San Francisco? A. The quantity of acid that we are speaking of, 700 tons, 
is seven or eight times larger than the whole of the industries in San Fran- 
cisco could take care of. Q. You could not sell it, because there would be no 
use for it? A. There would be no market for it Q. What is the commercial 
acid, say of 66° Baume, worth in San Francisco? A. l'rom $15 to $20. Q. A 
ton? A. Yes, sir. Q. Less than a cent a pouud? A. Yes, sir. Q. Could it be 
transported from Keswick to San Francisco for that money? A. With the cost 
of préparation in Keswick and the interest on the outlay; no, sir. Q. I am now 
referring only to the cost of railway transportation. Could you carry that class 
of freiglit from Keswick to San Francisco at a cost of less than a cent a pound? 
A Yes, sir; it could be carried for less than that. Q. It is not a désirable 
article to transport, is it? A. No, sir. Q. It is very difficult to carry, and 
dangerous? A. It is not considered the safest article in transportation. Q. 
Could it be disposed of in any way at Keswick? A. No, sir; it could not Q. 
Suppose you undertook to store it there, what would happen? A. That would 
be impraetlcable. Q. Why? A. Eitlier the storage would hâve to be enor- 
mous, or, if it were stored in ponds or réservoirs made in that soil, the heavy 
rains in the winter would wash it away and wash it into the drainage System 
of the country. Q. What would be the conséquence of large quantifies of such 
acid getting into the Sacramento river, say? A. That would immediately dis- 
pose of ail the fish. Q. Would it affect the vesscls and wharves and other 
articles washed by the water? A. I imagine that it would. Q. Is there any 
mode of combining this acid with other substances so as to give it a commer- 
cial return at Keswick? A. No, sir. Q. What is the total consumption of 
sulphuric acid in California at this time? A. Seven ty to eighty tons per day. 

"Q. What would be the effect on your business if you were required to turn 
your fumes into sulphuric acid at Keswick? A. It would be to cause that 
business to suspend opérations. Q. You would bave to shut your smelter down 
and close your mine? A. We sliould bave to shut our smelter down. Q. You 
could not work your mine without your smelter? A. We should not be able 
to work our mine unless we could dispose of the ore profitably. That is doubt- 
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fui. Q. Your présent Industry, as you are carrying It on, would be destroyedî 
A. It would be destroyed. Q. And you would bave to flnd a market for your 
ores In some more favored communlty? A. Yes, sir. Q. Would it be prac- 
tieable to ship your ores to any great distance? A. No, sir. Q. The values 
in them would not warrant any extended shipment? A. No, sir. Q. Any 
distant shipment? A. No, sir ; the values would not justify any long trans- 
port. Q. Is this a unique condition of affairs at Keswiclî, or do your answers 
with r^ard to the difflculties and impossibilities of dlsposing of your fumes 
apply to smelters in gênerai ? A. They apply to smeiters in gênerai ; not only 
to copper smelters, but lead and zinc smelters. Q. The attaek, then, which 
the government makes upon your industry, if it should be followed up by a 
similar attaek upon others carrying on the same Industry elsewhere, would, 
if I understand you, resuit in the destruction of the copper industry of 
America? A. If it was successful ; yes, sir. Q. I am assuming that it would 
be. A. Yes, sir ; it would affect 6,500,000 tons of ore per annum. Q. That Is 
to say, It would destroy that amount of production ? A. Yes, sir ; that is so. 
Q. Something bas been said about tlie sale of pyrites; that is to say, the 
sale of your sulphide ores from your mines. Is that possible in any large 
quantityî A. No, sir. Q. There is no market for them? A. There is no 
market" 

Except in respect to the possibility of so disposing of the fumes 
generated by the appellant's opérations as to prevent in jury to the 
lands of the complainant described in the bill, we do not find any 
contradiction in the record of the foregoing testimony on behalf of the 
appellant. We hâve, then, the ownership in the complainant of a 
Httle over 4,000 acres of land within the damaged zone, mountainous 
in character, with little or no soil, practically worthless for agricul- 
ture or horticulture, upon which most of such trees and undergrowth 
as existed had, prior to the commencement of this suit, been killed 
by the fumes generated by the appellant company (for which it is, 
of course, liable in damages for whatever they may hâve been worth), 
and upon which but little more végétation of any kind remains, suscep- 
tible of destruction. In vîew of thèse facts, about which there can be no 
question upon the record, can it be doubted that the maximum in jury 
that can resuit to the lands of the complainant embraced by the bill 
is but a mère trifle in comparison to the loss inflicted by the injunc- 
tion in question upon the appellant company and those dépendent upon 
and benefited by it? And, such being the case, would it be a wise ex- 
ercise of the Sound discrétion we are called upon to exercise to sustain 
such injunction? We are of the opinion that it would not be, and we 
are not without abundant authority to sustain that position. 

No one, we apprehend, will contend that the smelting of copper 
ores is, in and of itself, unlawful. On the contrary, it Las btcome 
one of the most useful and necessary employments, especially since 
the use of copper, in its manifold forms, has increased so enormously, 
to the benefit, not only of those actually producing it, but to the state, 
nation, and world at large. Brickmaking is also a useful and le- 
gitimate emplo3rment. In considering and deciding a case of that 
sort Mr. Justice Agnew, in delivering the opinion of the Suprême 
Court of Pennsylvania, in Huckenstine's Appeal, 70 Pa. 102, 106 
(10 Am. Rep. 669), said: 

"It, as many other useful employments do, may produce some diseomfort, 
and even some injury, to those near by. But it does not follow that a chan- 
cellor would enjoin therefor. The beat, smoke, and vapor of a brick kiln can- 
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not compare wlth those of many manufactories carrled on in the very heart 
of such busy cities as Pittsburg and AUegheny. A court, exercising the power 
of a chancellor, whose arm may fall with erushing force upon the everyday 
business of men, destroying lawful means of support, and diverting property 
from legitimate uses, cannot approach such cases as this with too much cau- 
tion. Its aid is not of right, but of grâce, and it must be sure that the exer- 
cise of this kingly power is just, wise, and proper, before it talies from a cit- 
izen his means of livelihood, and destroys the value of his property for legit- 
imate uses." 

In Demarest v. Hardham, 34 N. J. Eq. 469, it was held that relief 
by injunction to restrain a business in itself lawful is not a matter 
of right, but rests in discrétion. "The court," said the Vice Chancel- 
lor, "is bound to compare conséquences. If the fact of an ac- 
tionable nuisance is clearly established, then the court is bound to con- 
sider whether a greater injury will not be donc by granting an in- 
junction, and thus destroying a citizen's property and taking away 
from him his means of livelihood, than will resuit from a refusai, 
and leaving the injured party to his ordinary légal remedy; and if, 
on thus contrasting conséquences, it appears doubtful whetiier greater 
injury will not be done by granting than by withholding the injunc- 
tion, it is the duty of the court to décline to interfère." And, after 
citing varions American and English cases, he concluded as foUows: 

"The principle to be deduced from the authorities I understand to be this : 
That an injunction to restrain a lawlul business, on the ground that it is so 
conducted as to render it a nuisance, should never be granted, except the 
coniplainant shows an iavasion of a clear légal right, resulting in permanent 
and foi'ious injury, which caunot be adequately redressed by action at law, 
and that the aUowance of the writ will not iniliet upon the défendant a more 
serious injury than the coniplainant will sustain if the writ is denied and he 
be left to his ordinary légal remedy." 

In Tuttle V. Church (C. C.) 53 Fed. 423, an injunction was sought 
to restrain the défendants from the manufacture of fish oil and fer- 
tilizers, on the ground that the smoke and offensive odors from the 
défendants' factory blew over the complainants' dwelling, thereby 
corrupting the air, destroying the comfortable and convenient use of 
the premises, and diminishing their value. The défendants employed 
450 men in their works, and their plant was valued at $300,000. The 
complainants' property cost them, with improvements, $2,750, and 
they had ofïered to sell it for $3,500. Other facts are stated in the 
opinion in the case. Judge Coït, in refusing the injunction sought, 
said, among other things: 

"A motion for an injunction is addressed to the sound discrétion of the 
court, guided by certain established rules. This means that the court is to 
consider ail the circumstances of each case before it will exercise this extra- 
ordinary remedy. Among the considérations which should influence a chan- 
cellor is the relative effect upon the parties of granting or refusing the injunc- 
tion. Unless the public good calls for the injunction to issue, it should not 
be granted, where a large number of people are in favor of the acts to be re- 
straiued, and no serious damage to individuals is made to appear. Where the 
right at law is doubtful, the case résolves itself into a question of comparative 
injury — whether the défendants will be more injured by the injunction being 
granted, or the plaintiifs by its being withheld. In the présent case the effect 
of an injunction, according to the évidence, will be to close the défendants' 
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Works, destroy theîr business, and thereby cause the loss of a large amount of 
Invested capital, wliile tlie injury to the plaintifïs 1£ the iajunction Is refused. 
is comparatively sUght." — clting a number of cases. 

The nuisance complained of in Powell v. Bentley & Gerwig Furni- 
ture Co. (W. Va.) 12 S. E. 1085, 12 L. R. A. 53, was the noise of the 
factory. The court tliere said: 

"Altliough a court of equity in such cases foUows précèdent, and goes by 
rule as far as it can, yet it follows Its owu rules — and among tbem is tlie one 
tbat to abate or restrain in case of nuisance is not a matter of strict right, 
but of orderly and reasonable discrétion, according to the right of the parti- 
cular case — and hence will refuse relief and send the party to a court of law 
when damages would be a fairer approximation to common justice, because to 
silence a useful and costly factory is often a luatter of serions moment to the 
State and town, as well as to the owner." 

Indeed, that the comparative convenience or inconvenience to the 
parties from the granting or withholding the injunction sought should 
be considered, and tliat none should be granted whenever it would 
operate oppressively or inequitably, or contrary to the real justice 
of the case, is the well-established doctrine, and we need hardly mul- 
tiply authorities to that effect. Amelia Milling Co. v. Tennessee 
Coal Co. (C. C.) 123 Fed. 811; Sellers v. Parvis (C. C.) 30 Fed. 
166; Peterson v. City of Santa Rosa, 119 Cal. 391, 51 Pac. 557; 
1 Spelling on Injunctions, §417; 2 Story's Eq. Jur. §959; Kerr on 
Injunctions, 231. 

In Madison v. Ducktown Sulphur, Copper & Iron Co. (Tenn.) 
83 S. W. 658, it appeared that several farmers had brought suit to 
en juin the opération of a copper smelting plant because of injury to 
their lands by the fumes. The plant was in a basin of the mountaîns. 
The complainants' farms were in the surrounding hills, and were far 
more seriously injured than hâve been the lands of the United States 
involved in the présent case; for they had timber and crops which 
were practically destroyed. In that case it was found that the défend- 
ant Company was conducting its business in a lawful way, without any 
purpose to injure any of the complainants, and was following the only 
known method by which copper smelting could be successfully carried 
on, but was unable to dispose of the sulphurous fumes, and that there 
was no more remote place to which its opérations could be trans- 
ferred; that the défendant employed about 2,500 men in its works, 
supporting about 12,000 people, whereas, before the commencement 
of their opérations, the population of the vicinity did not exceed 200 ; 
that the company paid to its employés about $1,000,000 annually for 
wages, and paid about one-half of the taxes of the county in which 
its property was situated, besides paying out a large amount for 
supplies; that if the injunction sought were granted the défendant 
company would be compelled to stop the opération of its plant and 
its property would become valueless. The facts in that case, which 
arose in Tennessee, were, therefore, strikingly similar to those in 
the case at bar, except for the important différence that there the 
complainants were actual résident proprietors, who had suflfered scri- 
ous pecuniary loss. The Suprême Court of Tennessee declared taat 
the controlling principle in such cases is — 
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"That the grantlng of an injunction is not a matter of absolute rtght, but 
fests in the sound discrétion of the court, to be determined on a considera- 
ion of ail of the spécial circumstances of each case, and tlie situation and sur- 
roundings of the parties with a view to efCect the ends of justice. A judgirient 
for damages in thls class of cases Is a matter of absolute right, where injury 
is shown. A decree for an injunction is a matter of Sound légal discrétion, to 
be granted or withheid as that discrétion shall dlctate, after a full and careful 
considération of every élément appertaining to the injury." 

And, after citing numerous authorities in support of that principle, 
thus applied it to the case then before the court : 

"The question now to be considered is, what is the proper exercise of dis- 
crétion, under the facts appearing in the présent case? Shall the complain- 
ants be granted, in the vvay of damages, the full measure of relief to which 
their injuries entitle them, or shall we go furtiier, and grant their request to 
blot ont two great mining and manufacturing enterprises. destroy half of the 
taxable values of a county, and drive more thnn 10,000 peonle frora their 
homes? We think there can be no doubt as to whnt the true answer to this 
question should be. In order to protect by injunction several small tracts of 
land, aggregating in value less than $1,000, we are aslœd to destroy otlier 
property worth nearly .$2.000,000, and wrecli two great mining and manufac- 
turing enterprises that are ongnged in work of very great importance, not only 
to their owners, but to the state, and to the wiiole country as well, and to de- 
populate a large town, and deprive thousands of working people of their 
homes and livelihood, and scatter them broadcast. The resuit would be prac- 
ticaily a confiscation of the property of the dei'endauts for the beneiit of the 
complainants — an appropriation without compensation. The défendants cau- 
not reduce their ores in a nianner diiïerent from that they are now eraploying, 
and there is no more remote place to which they can remove. The decree 
asked for would deprive them of ail their rights. We appreciate the argument 
based upon the fact that the homes of the complainants who live on the small 
tracts of land referred to are not so comfortable and useful to their owners 
as they were before they were affected by the smoke complained of, and we are 
deepiy sensible of the truth of the proposition that no man is entitled to any 
more rights than another on the ground that he bas or owns more property 
than that other. But in a case of conflicting rights, where neither party 
can enjoy bis own without in some measure restricting the litierty of the 
other in the use of the property, the law must make the best aiTangement It 
can between the contending parties, with a view to preserving to each one the 
largest measure of liberty possible under the circumstances. We see no escape 
from the conclusion in ttie présent case that the only proper decree is to allow 
the complainants a référence for the ascertainment of damages, and that the 
injunction must be denied to them, except in the qualifled manner" indicated 

It is, we think, an entire mistake to say that the Ducktown Case 
can be distinguished from the présent one because of the statute of 
Tennessee approved April 17, 1901 (Laws 1901, p. 2! 6, c. 139), 
providing that, in ail suits brought for the recovery of damages re- 
sulting from any nuisance, the court, exercising a sound discrétion, 
may, upon finding that the matter complained of is a nuisance, im- 
mediately upon pétition of the complainant, order or décline to order 
the nuisance to be abated. The Suprême Court of Tennessee set out 
in its opinion that statute in full, as well as section 3403 of the Code 
of the State of 1858, of which the act of April 17, 1901, was amenda- 
tory, and said that: 

"The remedy by pétition granted In section 3403, Code 18.Ô8, in an action at 
law, is in ail respects équivalent to the remedy by injunction in equity, and, 
furtiier, that the only dilïerence is that in the first action the principal object 
of the suit Is the recovery of damages, with the final injunction or abating 
order as supplementary or additional relief, while in the second the obtain- 
142 F.-^l 



642 142 FEDERAL REPORTER. 

Ing of the injunctlon Is the principal relief sought, and the recovery of dam- 
ages Is supplementary to or addltional thereto. In other words, by the section 
of the Code above quoted the two courts were put upon a substantial parity 
In deallng with nuisances, In respect of the granting of final relief in such 
cases. It Is observed that in section 3403, Code 1858, courts of law, abating 
nuisances, are required to proceed 'upon pétition of plalntiffi In writing, in 
the same manner and to thé same estent as the chancery court, without re- 
sort to a court of equity for that purpose.' The pétition in such a case is the 
exact équivalent of a bill in equity. It cannot be doubted, therefore, that 
although the amending acts above copied purport, in terms, to apply only to 
suits brought for the recovery of damages resulting from nuisances, the pur- 
pose was to déclare the législative will in respect of tlie use of the injunctive 
povyer in nuisance cases, v^hen sought to be used in efCecting final relief, and 
to ordain that in admiiiisteriiig this relief the court should exercise a sound 
discrétion, and either 'order or décline to prder the nuisance to be abated,' 
as such Sound discrétion should dictate. This act must be regarded as declar- 
ing the poliey of the state upon tlie subject referred to. It is perceived from 
the caption that the Législature liad in vievv the public utility of enterprises 
attaclied on the ground of nuisance, and authorized the court to grant or 
withhold the injunction, as a wise discrétion miglit suggest or warn." 

In other words, the Tennessee statute conferred upon the court 
in an action for damages the précise power vested in it, when sitting 
as a court of equity, by the estabhshed principles of equity to which 
référence has already been made. 

In the case before us the land of the complainant within the dam- 
aged zone is^ according to the évidence, not timber land, and is prac- 
tically worthless for agricultural and horticultural purposes, for the 
reason that it has littie or no soil. Most of such trees and under- 
brush that has stood thereon had been killed prior to the beginning 
of this suit, and such végétation as then remained was of very small 
value. The testimony in respect to the lack of value in this land of 
the complainant is corroborated by the circumstance that, although 
it is in close proximity to the railroad Connecting the cities of San 
Francisco and Portland, and but a comparatively short distance from 
the towns of Redding and Shasta, yet no purchaser seems to hâve 
taken any of it at the government price of $1.25 per acre, though it 
has been open to purchasers for about 50 years, nor did a single home- 
steader, so far as appears, ever settle upon any of it during ail of the 
years it was offered by the government as a gift to such settlers. 

But one other phase of the case need, we think, be alluded to, and 
that is respecting the possibility of the appellant's so disposing of 
the fumes generated byits opérations as to prevent any in jury to 
this land of the appellee. That it is possible to couvert the sulphur 
fumes into. sulphuric acid is, of course, conceded ; but that it is wholly 
impracticabïe tp do so, by reason of the enormous quantity of such acid 
that would thus be produced, the enormous cost of such production, 
and the impossibility of disposing of such product, is clearly shown, 
not only by the testimony of the appellant's witness Wright, but 
by that of the appellee's witness Price, as well. The testimony of the 
latter witness, it is true, is also to the effect that the damage neces- 
sarily resulting from the fumes generated by the appellant's opéra- 
tions could be very much ameliorated by the use of such flues 
and stacks as hâve been constructed at the Washoe smelter, Anaconda, 
Mont. But it appears from the testimony on the part of appellant 
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and appellee that the main purpose of the flues and stacks so con- 
structed at the Washoe smelter was the collection of the arsenic and 
antimony in the ores there, neither of which ingrédients is présent 
in the ores worked by the appellant. The appellee's expert witness, 
Vigeon, who was familiar with the works at Anaconda, himself tes- 
tified that he could not say whether less sulphur dioxide escaped 
from that smelter after than before the settling chambers were put in; 
and the testimony of the witness Parsons, also an expert upon the sub- 
ject, and of Wright, as to the effect that the construction of such 
flues and stacks as they hâve at Anaconda by the appellant would 
hâve, is that it would rather tend to enhance than to reduce the dam- 
age, in that the sulphurous fumes would thereby be carried into the 
higher atmosphère and, by the air currents, into new and more ex- 
tended fields of damage. 

For the reasons stated, the judgment is reversed, and the cause re- 
manded, with directions to the court below to dismiss the bill. 

HAWLEY, District Judge (dissenting). I am of opinion that 
the decree of the Circuit Court, under ail the facts embodied in the 
record, is correct, and ought to be sustained. It was argued by ap- 
pellant that the nuisance complained of is a public nuisance; that 
it affects ail the people living in that locality — the farms, timber, ag- 
ricultural lands, and the homes of ail the people ; that it is not specially 
injurious to appellee; that the damage to appellee is not différent in 
kind and character from that suffered by the gênerai public, except 
that it is less in degree; and that for thèse reasons appellee in its 
private capacity cannot maintain this suit, The answer to this con- 
tention is found in many authorities. The same argument was made 
by counsel in Woodruff v. North Bloomfield Gravel Mining Co. (C. 
C.) 18 Fed. 753, which was a suit in equity for an injunction to en- 
join the continuance of a nuisance, and involved many questions simi- 
lar to the case at bar. Judge Sawyer held that a public nuisance was 
unlawful. In the course of the opinion, he said: 

"It is not unlawful as to the whole public, aud lawful as to its constituents, 
or a part of its constituents. It is absolutely and wholly unlawful. The act 
being unlawful, a private party sustaining spécial damages from the nuisance 
— from the unlawful act — gains a status which enables him to maintain a 
private action for such injury." 

In Fisher v. Zumwalt, 138 Cal. 493, 61 Pac. 82, which was an ac- 
tion to abate a nuisance and for damages, the défendant on his own 
land erected a creamery near a public highway, in a thickly popu- 
lated portion of the county ; there being many farm houses in the 
vicinity, and some 80 people living within a radius of three miles 
therefrom. After the érection of said creamery the défendant per- 
mitted the refuse — whey, milk, and débris — to accumtdate in certain 
tanks, troughs, and ditches, and to stand so as to become sour and 
putrid in such manner as to throw off vile and noxious odors and 
gases, very offensive to the sensés and dangerous to the health of 
plaintifï and his family, and ail others living in the immédiate vi- 
cinity. The said odors and stenches polluted the air in and about the 
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dwelling house of plaintiff, and at times rendered it unfit for occupa- 
tion. The court said: 

"There is no doubt but that there are many nuisances wliich may occasion 
an injury to an individual for whieli an action will not lie by him in his pri- 
vaté capaclty, unless he can show spécial damage to his person or property 
diitering in kind and degree from that which is sustained by other persons 
who are swb.iected to similar injurj-, Among sueh may be mentioned the in- 
vasion of a common and public right, which every one may enjoy, such as tlie 
use of a highway, or canal, or public landing place. But this elass of nui- 
sances is conflned in most cases to where there has been an invasion of a right 
which is common to every person in the community, and not to whçre the 
wrong has been done to private property, or the private rights of iudividuals, 
although taany individuals may hâve been injured in the same mauner and by 
the same means. In the one case the invasion is of a public right, which in- 
jures many individuals in the same manner, although it may be in différent 
degrees. In the other case no public or common right is invaded ; but by the 
one nuisance the private rights and property of mauy persons are injured. 
Because the nuisance affects a great number of persons in the same way, it 
cannot conclusively be said that it Is a public nuisance and nothing more. 
The fact that a nuisance is public does not deprive the individual of his action 
in cases where, as to him, it is private and obstruets the free use and enjoy- 
ment of his private property. Blanc v. Klumpke, 29 Cal. 100 ; Yolo Couuty 
V. Sacramento, 36 Cal. 195. It is provided in the Code of Civil Procédure 
(section 731) : 'Anything which is injurions to health, or indécent, or of- 
fensive to the sensés, or an obstruction to the free use of property, so as to in- 
terfère with the comfortable enjoyment of life or property, is a nuisance, and 
the subject of an action. Such action may be brought by any person whose 
property is injuriously alïected, or whose personal enjoyment is lessened by 
the nuisance; and by the judgment the nuisance may be enjoined or abated, 
as well as damages recovered.' " 

It will be observed that in thèse cases, as well as others of a like 
character, the défendants were engaged in lawful occupations upon 
their own lands. They did not erect or conduct their opérations upon 
any part or portion of the lands of the complainant. Nuisances are 
seldom, if ever, committed in that way. In the Woodrufï Case the 
miners were conducting their mining opérations in the only way 
that such opérations were at that time conducted, and the only pos- 
sible way that the hydraulic mines could be successfuUy carried on 
with profit to the owners. But it so happened that the methods used 
by them had the effect to deposit in the river large amounts of débris 
passing through its flumes and sluices ; and by means of large f reshets 
and floods that occurred on the banks of the river, from natural 
causes, and in part from the increased quantity of "slickens" produced 
by the working of the mines, the deposits viJre carried for several 
miles, and so filled up the bed of the river that it finally overflowed 
its banks, and deposited the gravel and sédiment over the lands owned 
by the défendants in such a manner as created an irréparable injury 
the eto. That case cannot, in my opinion, be distinguished in prin- 
ciple from the case at bar. Unless the doctrines therein announced 
are erroneous, it should be followed. If the ruling in that case was 
wrong, it should be overruled. 

In the considération and discussion of the principles involved in this 
case it must constantly be remembered that the appellant is engaged 
in the business of mining and réduction of ores for profit and gain; 
that it stands upon the same level and is entitled to the same rignts 
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that belong to every owner of private property. In the light oî the 
authorities I am unwilling to say that the appellee could be fully 
compensated by an action at law for the damage committed by ap- 
pellant; the damages being, in my opinion, of an irréparable nature 
and character. 

A vast number of authorities hâve been cited by appellant to the 
efïect that it is the duty of the court to consider, in determining the 
question whether an injunction should be issued, the relative impor- 
tance of the property of the respective parties, the comparative con- 
venience or inconvenience to the parties from granting or withliolding 
the injunction, the locality, and the public interest. The importance 
to be attached to thèse cases dépends entirely upon the particular 
facts established in each case, and from an examination thereof it 
will be found that none of the cases cited by counsel march up in 
their facts to the présent case, but can readily be distinguished there- 
from. It seems clear to my mind that the court, in Madison v. Duck- 
town Sulphur & Iron Co. (Tenn.) 83 S. W. 658, came to the conclu- 
sion it did by reason of the statute of that state referred to in the 
opinion of the court herein, which was regarded "as declaring the 
policy of the state upon the subject referred to." That court said : 

"That the Législature had in view the public utility of enterprises attacked 
on the ground of nuisance, and authorized the court to grant or wlthhold the 
Injunction as a wise discrétion might suggest or warn." 

There is no such statute in California, and hence I do not think 
the case is applicable to the case in hand. If it can be said that the 
court based its conclusions on grounds independent of the provisions 
of the statute, then its conclusions are not sustained by the vveight 
of the authorities. 

The views contained in ail of the other cases are summed up m 2 
Wood on Nuisances (3d Ed.) p. 1182, as follows: 

"The true inteut of a court of equity being to do justice between parties, 
it will not issue a restraining order, except where the rights of the parties 
demand it, and in determining this question ail the eircumstances of location, 
the effect of the act claimed to be a nuisance, and the effect upon the defend- 
ant's business and interests will be considered ; and, while the usefuluess of 
the business, or its importance, magnitude, or extent, will not in ail cases pre- 
vent interférence, yet, if the Injury on the one hand is small, and fairly com- 
pensable in damages, and the loss to the other party would be large and dls- 
astrous, an injunction will be refused and the party left to his légal remedy." 

In applying thèse principles courts hâve frequently and correctly 
held that an injunction ought not to issue where the damage is slight 
or trivial. In Une with thèse décisions I fully agrée that an injunc- 
tion should not issue where the injury is not shown to be irréparable; 
where the injury is only occasional; where the évidence is conflicting; 
where the title of complainant is not clear; where the évidence 
is doubtful whether the acts of défendant constitute a nuisance. In 
ail such cases it is the duty of courts to consider the question of com- 
parative injury — whether the défendant will be more injured by the 
injunction being granted or the plaintiff by its being withheld. But, 
with the exception of the Ducktown Case in Tennessee, they do not 
hold that, where the nuisance is of such a character as to destroy the 
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substance of the complainant's property, an injunction should not be 
granted. This is the departing line where the reason of the caSes 
referred to stops, and is the vital point upon which I base my indi- 
vidual views. I am of opinion that there is a marked différence and 
clear distinction between cases where the injury simply dépréciâtes 
the value of the property, where the plaintiff might hâve an adéquate 
remedy at law, and the cases where the injury to the property is 
irréparable, and if continued would resuit in its destruction, in which 
event plaintiff's remedy would be in equity for an injunction. 

When a plain and adéquate remedy at law cannot be obtained, the 
power of a court of equity to enjoin a nuisance which is destructive 
of the property of complainant, or renders its use and occupation 
physically uncomfortable, is, in my opinion, no longer questionable. 
The jurisdiction of the court in such cases is predicated upon the 
broad ground of preventing irréparable injury, interminable litiga- 
tion, and multiplicity of actions, and for the protection of rights. 
The rule by which the courts are guided in such cases is the ancient 
maxim that every one must so use his own property as not to injure 
another. The fact that appellant has built extensive works and made a 
large expenditure of money to enable it to successfuUy carry on its 
business, and in so doing invades the premises of other persons with 
the sulphurouSj arsenical fumes and noxious and poisonous vapors 
arising therefrom, and then, when called upon to desist in the de- 
struction :of its neighbors' property, claims immunity for its business 
on the ground that it would be injurious to it, and might involve it 
in ruin, constitutes no défense to this suit, and will not protect it 
from the strong arm of the law; nor can appellant claim immunity 
on the ground that it is engaged in a profitable business which 
is bénéficiai to the community at large, nor from the fact that it has 
brought a large number of workmen into the neighborhood. 2 Wood 
on Nuisances (3d Ed.) §802, and authorities there cited; Appeal 
of Pennsylvania Lead Co., 96 Pa., 116, 127, 42 Am. Rep. 534. 

In 1 Wood on Nuisances (3d Ed.) §513, the author says: 

"The fact that the discomfort arising from the nuisance, or the actual tan- 
gible injury to property itself therefrom, is in no measure commensurate 
with the pecuniary loss to the owner of the worlts producing the injury, by 
having his worlcs declared a nuisance, is entitled to no weiglit in a court of 
law, and is in no measure a défense, or a circumstance to be considered either 
by the court or jury. If a party has seen fit to erect works in the vicinity of 
the property of others, which may injuriously affect the surrounding prop- 
erty, by reason of its noxious character or results, the penalty of his temerity 
is to be visited upon hlm, however severe the loss, or however much less the 
damage may be to his neighbor than to himself. The innocent are not to suf- 
fer, either in their property or comfort, for the promotion of another's interest 
or profit. It is well said by Thompson, J., in Oasebeer v. Mowry, 55 Pa. 
423, 93 Am. Dec. 766: 'The amount of damage is not the sole object of an 
action of this nature. The right is the great question.' It will not do to 
hold that one man may with impunity invade the premises of another by 
anything in the shape of a nuisance, because the damage may not be ap- 
préciable." 

And in this connection it may safely be said that in such cases 
the private rights of individuals and of corporations are never to be 
measured by their mère money value. 
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In Hobbs v. Amador & S. C. Co., 66 Cal. 161, 4 Pac. 1147, an in- 
junction was issued to restrain the défendant from continuing to dump 
its mining débris, tailings, and other refuse matter from its mines 
into certain water courses, which washed the débris and material 
down upon and spread them over the plaintiff's land, rendering it 
valueless for agricultural or other purposes. The court said: 

"It is 110 part of the gênerai and ordinary business of a corporation to do 
unlawful acts. Acts wliicli are of a continuous nature, and threaten to de- 
stroy and irreparably injure the property of another, are unlawful, and en- 
joinable at the suit of the person injured ; not upon the ground of interf ering 
with a lavvful business, but upon the ground that every person Is entitled to 
the protection of the lavv in the use and enjoyment of his property. But it Is 
claimed that the doing of the acts restrained by the injunction are necessary 
to the successful carrying on of the business in which the défendant is en- 
gaged, and that, if the défendant be enjoined from carrying on its business in 
that way, hydraulic mining cannot be carried on at ail. Yet the acts re- 
strained are norie the less unlawful, if they are injurious to the private 
rights of others ; and the défendant is bound by law to so conduct its busi- 
ness as that it shall not be derogatory to the pi-ivate rights of other property 
owners. In mining pursuits, as was said in Logan v. Driscoll, 10 Cal. 62.3, 
SI Am. Dec. 90, 'défendant is entitled to use his mining daim in a lawful man- 
ner; but no manner can be considered lawful which precludes tlie plaintifC 
from the enjoyment of his rights.' No person, natural or artificial. has a 
right, directly or indirectly, to cover his neighbor's land with mining débris, 
sand, and gravel, or other material, so as to render it valueless." 

In Woodrufï v. North Bloomfield Gravel Mining Co. (C. C.) 18 
Fed. 753, 768, 806, the court, among other things, said : 

"A great deal has been said about the comparative public importance of the 
mining interests, and also the great loss and inconvenience to thèse défend- 
ants, if their opérations should be stopped by injunction. But thèse are con- 
sidérations with which we bave nothing to do. We are simply to détermine 
whether the complainant's rights bave been infringed, and, if so, afCord him 
such relief as the lavv entitled him to receive, whatever the conséquence or in- 
convenience to the wrongdoers or to the gênerai public may be." 

The business in which appellant is engaged is one that should be 
encouraged, fostered, and protected by the community and by the 
courts to the full extent of its légal rights rinder the law, as long as 
it conducts the same in a lawful manner. But because its business 
is lawful and furnishes profitable employment to many people, and is 
bénéficiai to the community at large, as well as profitable to the cor- 
poration which has invested millions of dollars in the érection of its 
Works, it has no right to conduct and carry on its business in an un- 
lawful manner, so as to destroy the property of the individual land- 
owners in the vicinity or seriously to impair and injure the health of 
those living upon their own lands in the vicinity of its works; and 
when this effect is produced, the court must act to protect the rights 
of the individual, although the loss to them in a pecuniary sensé is 
slight compared to that which the corporation will sufiier. 

An in jury is irréparable when it is of such a nature that the in- 
jured party cannot be adequately compensated therefor in damages, 
or when the damages which may resuit therefrom cannot be meas- 
ured by any certain pecuniary standard. Wilson v. City of Minerai 
Point, 39 Wis. 160, 164; Am. & Eng. Ency. of Law (2d Ed.) 
361, and authorities there cited. Any injury which is of such a char- 
acter as to work the destruction of the property as it has been held 
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and enjoyed will be treated as irréparable. 2 Story, Eq. Jur. § 938; 
Lemmon v. Guthrie Center, 113 lowa, 36, 43, 84 N.' W. 986, 86 Am. 
St. Rep. 366. The destruction of ornamental or fruit trees or timber 
necessary for the use of a farm, or where the timber constitutes th'^ 
chief value of the land, will be prevented by injunction. No principle 
of law is better settled in the jurisprudence of this country than that 
in ail such cases the owner of the land is entitled to the writ of in- 
junction. 

In Daubenspeck v. Grear, 18 Cal. 443, 447, the court said: 

"There is no doubt that tlie plaintifïs are entitled to the équitable relief 
prayed for. * ♦ • They are threatened witli injuries which must, if com- 
mitted, resuit in the destruction of their property, and it is the dutj' of the 
courts in such cases to interpose and prevent the perpstration of the injurlous 
acts. We can hardly conceive of a more approprinte case than the présent 
for the administration of thls species of justice. The mischief against which 
the plaintifCs seek protection is irréparable in its nature, and destructive of 
interests for wliich no équivalent can be returned. The fact that the défend- 
ants are willing to pay for the property is ininiaterial, for there are no means 
of determining whether the value of the property in money would eonipensate 
the plaintiffs for its destruction. It may possess a value to them which no 
other person would place upon it; and there is neither justice nor equity in 
refusing to proteet them in the enjoyment of it, nierely because they may 
possibly recover what others may deem an équivalent in money. The nature 
of the property, which cousists of fruit trees, ornamental shrubbery, etc., 
gives them a peculiar claim to this protection." 

In Wilson v. City of Minerai Point, supra, the court said: 

"That the threatened injuries which thls action was brought to prevent 
would, if inflieted, be irréparable, in the légal acceptation of that term, and 
would greatly impair the Just enjoyment of the plaintiff's property, is per- 
fectly well settled. No one will seriously eontend that a money compensation 
is an adéquate remedy for the loss of the trees and shrubbery which the com- 
plaint avers the défendants threaten to destroy ; and it would be a déniai of 
justice were the courts to refuse the plaintiff the protection he asks, and thus 
permit his home to be permanently despoiled." 

In Natoma Water & Min. Co. v. Clarkin, 14 Cal. 544, 551, the 
court said: 

"In our judgment the right to the préventive remedy was unquestionable. 
The cutting, destroying, and removing of growing timber on the premises in 
eontroversy constituted, without other matter, sutHcient ground for the 
issuance of the writ." 

In United States v. Guglard (C. C.) 79 Fed. 31, 23, the court said: 

"Any injury to the inheritance or substance of the estate is irréparable. 
Growing trees are a part of the land whereon they grow, and their destruc- 
tion is an injury to the substance of the estate." 

It is admitted that the décision of this court in Northern Pacific 
R. R. Co. V. Hussey, 61 Fed. 231, 235, 9 C. C. A. 463, based upon 
the principles announced in Erhardt v. Boaro, 113 U. S. 537, 5 Sup. 
Ct. 500, 28 L. Ed. 1113, is correct. But it is suggested that thèse 
cases and various others to which I hâve referred are distinguish- 
able froni the présent case in this: that in each of them the défend- 
ant had entered upon the land of complainant and eut down and 
destroyed the trees, timber, and undergrowth thereon, or threatened 
to do so, while in the présent case appellant has never entered upon 
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any part of the land of complainant and eut down or destroyed any 
tree, or otherwise directly interfered with complainant's freehold; 
that the acts of appellant which are complained of were ail com- 
mitted upon its ovvn property. This is correct. But the same facts 
existed in the Woodrufï Case, and in Fisher v. Zumwalt, supra. The 
acts of the défendants which constituted the nuisances there com- 
plained of were committed on their own lands. In one case the 
water of the river washed the débris from the mine of the défend- 
ants over the land of complainant, and thereby destroyed the sub- 
stance of his estate. In the other case the défendant so conducted 
his creamery as to allow the whey, milk, and débris to stand in such 
a way as to become sour and putrid, and it threw off vile and noxious 
odors and gases, and thèse odors and stenches polluted the air, and the 
wind carried the same to the dwelling- house of the plaintiff and ren- 
dered it unfit for occupation. In the présent case appellant erected 
its Works upon its own land, but so conducted its business as to allow 
its sulphurous and arsenical fumes to be carried over the land of 
the complainant, which poisoned and destroyed the trees and shrub- 
bery growing thereon, and thereby destroyed the substance of appel- 
lee's estate therein. Appellant cannot relieve itself from respon- 
sibility simply because it did not bodily enter upon the land, armed 
with axes and dynamite, and eut down or blow up the trees and 
shrubbery growing thereon. The pith, point, and substance of this 
whole matter is that v.'here the acts of a party, whether individuals or 
corporations, wealthy or poor, destroy the substance of complain- 
ant's estate, whether it be of great or of but littie value, an injunction 
should be issued. This is the underlying principle, the essence and 
effect of ail the décisions upon the subject which distinguish this 
character of cases from those where the in jury is slight and trivial 
and the damage not irréparable and not absolutely destructive of com- 
plainant's estate. 

Believing that the facts of this case show the damage to be irrép- 
arable, it is unnecessary to count the trees or shrubbery that hâve 
already been destroyed. Especially is this true in the light afforded 
by appellant's answer that it intends to continue its opérations under 
the présent conditions, and if allowed to do so it cannot, in my 
opinion, be denied that the effect will be to absolutely destroy ail the 
growing trees still alive on complainant's land, and render the same 
entirely without any value. 

The fact that appellant cannot couvert the sulphur fumes from its 
Works into a harmless form with any profit to itself, constitutes no 
défense to this suit. It clearly appears from the testimony of Thomas 
Priée, a chemist and metallurgical engineer of extended expérience 
and ability, that it is possible for appellant, by the use of mechanical 
devices which he explains, to render the fumes innocuous without 
converting them into sulphuric acid — at least "that the conditions 
could be ameliorated to a very considérable extent." This explains 
and justifies the action of the court below in granting appellant the 
privilège of applying, at any time hereafter, upon compliance with 
thèse conditions, for a modification of the decree. 
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This court has no powei", under the laws of California, to déclare 
that appellant can condemn the land of appellee for its individual use 
by paying "a just compensation" therefor, and this court is not pos- 
sessed of any authority to compel appellee to sell its lands to appel- 
lant; nor has appellant pointed out in what manner the government 
could, if it wished to accept appellant's generous offer, dispose of its 
land for the purpose stated without additional législation by Con- 
gress. 



MARTIN V. WABASH R. CO. 

(Circuit Court of Appeals, Seventh Circuit August 1, 1905.) 

No. 1,168. 

1. ABATEMENT and REVIVAL SUIiVIVAL OF RlQHT OF ACTION — Law Goveening. 

Whether a cause of action survived by law Is not a question of pro- 
cédure, but of rlght, and is determinable, when the action Is one arising 
at common law, not by the law of the state where It arose, but by the 
law of the state where the action Is brought 

2. Same — Action tob Pebsonal Injtjey — Illinois Statutes. 

Under the statute of Illinois (Hurd's Rev. St. 1903, c. 3, § 123), provid- 
Ing that actions to recover damages for an Injnry to persons, except slan- 
der and libel, survive, an action for a personal InJnry survives the death 
of the plalntiff, and may be revived In the narue of his Personal représen- 
tatives, when his death did not resuit from the Injury. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Abatement and 
Revlval, §§ 261-264.] 

3. Masteb and Servant — Injubt to Servant — DErEciiVE Raileoad Cab. 

A rallroad company cannot escape llablllty to a tralnman for an Injury 
resulting from its fallure to make a proper Inspection of its cars and ap- 
pllances, by reason of a rule requiring the trainmen themselves to make 
sueh inspection, when the defect was not obvions, but could hâve been 
discovered by the means at the command of an Inspector chargea with 
that duty only. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig, Master and Ser- 
rant, §§ 175, 285, 288.] 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 
The facts are stated in the opinion. 

Geo. C. Otto, for plaintiff in error. 
John M. Zane, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. 

The action, in the court below, was by Martin, a citizen of Illinois, 
against the Wabash Railroad Company, a corporation of Ohio, to recov- 
er for Personal injuries received by Martin in Indiana, said to hâve been 
caused by the négligence of the Railroad Company. 

At the close of the évidence, on motion of the défendant below, the 
jury was instructed to find a verdict for the défendant below, and on his 
verdict judgment was entered. To reverse this judgment this ^writ is 
prosecuted. After judgment, but pendîng hearing hère, Martin died. 
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Motion is now made to substitute the executrix witli leave to prosecute 
this writ of error. Also a counter motion, to dismiss the writ of error. 

The two motions involve this question : Under the law applicable to 
this cause, does the action survive, notwithstanding the death of the 
plaintifï below ? 

By the Judiciary Act of 1789, embodied now in the Revised Statutes, 
it is provided that "vvhen either of the parties, whether plaintiiï or peti- 
tioner, or défendant, in any suit in any court of the United States, dies 
before final judgment, the executor or administrator of such deceased 
party may, in case the cause of action survives by law, prosecute or dé- 
fend such suit to final judgment." Whether a cause of action survives 
by law, is not a question of procédure, but of right ; and is determinable 
when the action is one arising at common law, not by the law of the 
State where the injuries were inflicted, but by the law of the State where 
the action is brought. Martin, Adm'r, v. Baltimore & Ohio R. R. Co., 
151 U. S. 691, 14 Sup. et. 533, 38 L. Ed. 311 ; Baltimore & Ohio R. R. 
Co. V. Joy, 173 U. S. 226, 19 Sup. Ct. 387, 43 L. Ed. 677. 

The Statutes of Illinois, the state in which the action was brought, 
provide as follows : 

"In addition to actions whleh survive by the common law, the followlng ac- 
tions also survive: Actions of r^pleviu, actions to recover damages for an 
in.lury to persons (except slander and libel) • * ••" Hurd's Rev. St. 
1903, 111. e. 3, § 123. 

Holton v. Daly, Adm'x, 106 111. 131, was a case where, after recovery 
for Personal injuries in the Circuit Court of Cook County, and the re- 
versai of the judgment by the Appellate Court, the plaintifï died ; where- 
upon, on the application of the administratrix to be substituted as party 
plaintiff, the défendant moved the court to dismiss the cause, as one not 
surviving to the administratrix. The motion was overruled; and the 
action of the lower court was, in that respect, sustained by the Suprême 
Court — the Suprême Court holding, that in the absence of a showing on 
the record that the plaintiff had died as the resuit of the injuries (there- 
by, presumably, creating another cause of action) the motion to dismiss 
was "not practicable." 

Chicago & Eastern Illinois Railroad Company v. O'Connor, 119 111. 
586, 9 N. E. 263, was the case of an action for personal injuries in the 
Superior Court of Cook County, resulting in a judgment for plaintifï, 
pending an appeal from which to the Appellate Court, the plaintifï died. 
The Appellate Court having reversed the judgment of the Superior 
Court, and remanded the cause for trial de novo, the défendant filed a 
plea in abatement, averring that the plaintifï had died from causes other 
than the injuries described in the déclaration. To this plea a demurrer 
was sustained, and afterwards, on motion, the plea was stricken from 
the files ; and thèse rulings were alïîrmed in the Suprême Court, the 
court holding that actions of that kind survive. In the opinion occurs 
this statement of the Illinois law : 

"When the death is the resuit of Injuries for which the suit is brought, the 
action must be prosecuted after the death, for the beneflt of the widow and 
next of kln, and in such case, there eau be no recovery for the bodily pain and 
sulïering; but where the death results from a cause other than the Iniuties 
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for wblch the suit Is brought, there may be a recovery notwithstanding the 
death, for precisely the same Injuries that the party himself coùld hâve re- 
jeovered for, had he lived until after the final trial." 

The effect of thèse décisions seems to be, that in Illinois an action such 
as the one under review survives the death of the plaintiflf. And this 
requires us to go into the merits of the case. 

The négligence, upon which the action below was grounded, was the 
failure of the défendant below to exercise ordinary and reascnable dili- 
gence and care, in providing and furnishingcars and appliances, in such 
State of repair, as would make the same safe for the plaintifï, a freight 
train conductor, to work upon them in moving the cars. 

The particular négligence alleged was, that one end of a certain iron 
hand hold or grab iron, part of the equipment of a car under plaintiff's 
charge, was insufficiently attached to the top of the car by a screw only, 
without any nut, burr or other sufficient fastening on the lower part 
thereof ; and that the wood into which the screw was set, was so worn, 
decayed and rotted, that it would not, and did not, when the hand hold 
was subjected to the uses for which it was designed, hold and retain the 
screw. 

The plaintifï received his injuries in ascending, in the due course of 
his duties, the ladder on the end of the car, in course of which he took 
hold of the hand hold or grab iron, to bring himself to the top of the 
car, whereupon the screw puUed out, and the plaintiff was thrown from 
the car to the ground. The évidence showed that the wood around the 
screw was rotten and decayed, and on strain being put upon it, pulled 
out. 

There was some contention that there was not sufficient évidence to 
fix upon the défendant below, knowledge of the unsafe condition of the 
hand hold. It appears that an inspection of this particular car was 
made within a day or two before the occurrence of the accident. But 
there was évidence tending to show that the inspection was not thor- 
ough, many more cars being inspected than thorough inspection would 
hâve allowed. Nor could the inspector, at the time of the trial, recall 
this particular car. There is nothing in the évidence that shows that 
he subjected it to the weight or strain which it subsequently underwent, 
when the plaintiff below was climbing up the ladder, or that any équiva- 
lent test was made. 

On such a state of the proof, the plaintiff being without fault, the 
case ought not to hâve been taken away from the jury. The facts prov- 
en would hâve warranted the jury in finding that the hand hold was un- 
safe, and that the défendant below had had reasonable opportunity of 
ascertaining its unsafe condition. Indeed, there is little real dispute on 
this point. 

The reliance of the défendant in error is upon a rule of the railway 
company in force at the time, known to the plaintiff below, to the effect 
that conductors, brakemen, and engine men "must know that the cars 
in their train hâve been inspected, and that the brakes are in proper 
working order" ; also a rule providing that "trainmen must know that 
the cars in their trains are in good order before starting, and inspect 
them whenever they hâve an opportunity to do so, particularly when en- 
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tering or leaving sidings or waiting for other trains. Ail cars taken in* 
to their trains at intermediate stations, must be examined with extra 
care." The argument is, that the duty thus imposed upon the trainmen 
to see that the cars are safe, is co-extensive with the common law duty 
of the railway company that the trainmen should be given safe cars; 
wherefore, the argument runs, if the facts show that the duty of the 
company has not been fulfilled, the same facts show the trainmen hâve 
not performed their duty ; and if the facts show trainmen hâve perform- 
ed their duty, it follows that the duty of the company has been shown 
to hâve been fulfilled. 

This argument is not sound. It is founded on the implication that 
cars in transit may be subjected to as careful inspection as cars in a sta- 
tion waiting for inspection. It implies that trainmen, busy with other 
duties, and crowded perhaps for time, shall give as careful inspection 
en route, as the spécial inspecter, appointed for that purpose, shall give 
during the time that the cars are stationary under his eyes. In the very 
nature of things, the implication is erroneous. The inspection required 
of trainmen does not, in our judgment, extend to non obvious defects ; 
the inspection required by the company's inspecter does extend to non 
obvious defects where the same may, by the means at his command, be 
made obvious; and this case falls exactly between that which is non 
obvious to the trainmen en route, and that which would be made obvious 
by a careful inspection by the inspecter in the yards. 

The motion to dismiss the writ is overruled ; the motion to substitute 
the administratrix for the plaintiff in error, deceased, is granted ; and 
the cause is reversed and remanded, with instructions to the Circuit 
Court to grant a new trial. 



TRAVELERS' INS. CO. OF HARTFORD, CONN., v. NAX. 
(Circuit Court of Appeals, Ttiird Circuit. December 2, 1905.) 
No. 1. 

iNSURiKCE REQUIBEMENT OF IMMEDIATE NOTICE IN ACCIDENT POUOY 

Waiver. 

Where, under an accident Insurance policy which required "immédiate 
notice" to be given to the company of any accident and injury to the in- 
sured, no such notice was given untii 139 days after r.n accident which 
resulted in the denth of the insured, and G7 days after his death, the de- 
fault was not waived by an objection to the validity of tlie claim on 
other grounds, the failure to give such notice being one of the srounds 
assigned for its flnai rejection, since in any event the defauit could not 
hâve been cured by the claiinant, nor could its effect be avoided except 
by an express waiver by the company. 

[iîd. yote. — For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 
13C7-13Î3. 

Time for notice of ioss see note to 55 C. C. A. 376.] 

Same — Construction of Condition in Policy — Failure to Give Notice ob 
Accident. 

Where an accident insuranee providing for the payment of a weelîly 
Indemnity to the Insured in case of an accidentai injury, and the paymeut 
of the amount of the policy to a named beneflciary in case of his death 
from such an Injury, made it an express condition that "immédiate writ- 
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ten notice" should be given to the company "of any accident and In jury 
foi* whleh elalm Is made," such provlso required notice to be given withiri 
a reasonable time; and where the insured Ilved for 72 days after an ac- 
cidentai injury, during whlch time he was in full possession of his fac- 
ultles, his failure to give any notice of the accident before his death, 
wlthout any excnse therefor fippearing, as a matter of Iqw defeated any 
rlght the beneflciary would otherwise hâve had to recover on the poliey 
for his death, whicîi was dépendent on such notice as fuUy as the right 
of the insured to recover benefits in his lifetinie. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 
1328-1333.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 130 Fed. 985. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

Frank S. Prichard, for plaintiff in error. 
M. Hampton Todd, for défendant in error. 

GRAY, Circuit Judge. This case cornes before us on a writ of 
error to the Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania. The action below was in assumpsit, to recover 
the amount of an accident insurance poliey. By the terms of this 
poliey, the company undertook to insure Leonar.d Nax 

"In the sum of $25 per week, against loss of time net exceeding 52 conséc- 
utive weeljs, resulting f rom bodily injuries effected during the term of this 
insurance, through external, violent and accidentai means, which shall, In- 
dependeutly of ail other causes, immediately and wholly disable him from tran- 
saeting any and every kiud of business pertaining to his occupation above 
stated. Or if loss by severance at or above the wrist or ankle joint of one 
entire hand or foot results from snch Injuries alone within nlnety days, 
wlU pay insured one-third the principal sum herein named, in lieu of said 
weekly indemnity, and on such payment, this poliey shall cease and be sur- 
rendered to said company; or in event of loss by severance at or above the 
wrist or anlîle joint of two entire hands or feet, or one entire hand and 
one entire foot, or loss of entire sight of both eyes, solely through injuries 
aforesaid within ninety days, will pay insured the full principal sum afore- 
said, provided he survives said ninety days. Or if death results from such 
injuries alone within ninety days, will pay $5,000 to Katharine Nax, wife, 
If surviving ; in event of her prier death, to the executors, administrators, 
or assigns of insured, provided, among other things, that Immédiate written 
notice, \vith full partlculars and full name and address of insured, is to 
be given said company at Hartford, Conn., of any accident and injury for 
which claim is made. Unless affirmative proof of death, loss of limb, or sight, 
or duration of disability, and of their being the proximate resuit of external, 
violent, and accidentai means, is so furnished within thirteen months from 
time of such accident, ail claims based thereon shall be forfelted to the com- 
pany." 

The following statements of fact, as made by the plaintiff in error, 
correctly summarize the évidence, and are sufficient for our présent 
purpose : On April 11, 1903, Léonard Nax was cutting a corn, when 
the knife slipped and he made a slight eut in his toe. His wife 
bandaged it, but it was thought of no conséquence, and he went to his 
office, as usual, next day, and possibly for several days ; but eventually 
the foot commenced to swell, and the attending physician was called 
in, possibly a couple of days, possibly a week, after the accident. 
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During his illness, Léonard Nax was perfectly conscious and. intelli- 
gent, and able to talk of his affairs. He had previously been insured 
in the same company, had had an accident, and had notified the Com- 
pany of it and made settlement. His son, who was in business with 
him, and who ordinarily attended to his affairs, knew that he had an 
accident policy, and knew of the previous accident and settlement. His 
wife also knew that he had previously had an accident, and that at that 
time he had been insured in some company. No notice whatever of 
the accident was given by Léonard Nax, or by any one on his behalf, 
to the insurance company during the 72 days between the date of the 
accident and the date of the death. After his death, no examination 
was made of his papers either by his widow or by his son. He had a 
safe in his house, but this was not opened, or examined, and the 
widow went away for over two months. When she came back to 
the city she opened the safe, examined the papers and found the 
accident insurance policy. This was the first knowledge she had of 
this particular policy. On August 28th, 67 days after the death, she 
gave through a broker who had obtained the insurance, notice to the 
Philadelphia agents of the Travelers' Insurance Company, that the in- 
sured met with an accident on April llth, and that this had resulted 
in his death oij June 22d. 

There is no dispute as to the facts thus recited. There were other 
matters in évidence dealt with by the court, in submitting the case to 
the jury, but which are without pertinence to the point which seems 
to us determinative of the case, which point is that, on the undisputed 
facts of the case, the binding instructions to the jury, to render a ver- 
dict for the défendant, as asked for and refused by the court, should 
hâve been given. The assignments of error cover this point generally, 
as well as more specifically on exceptions to the charge of the court. 
We quote the only language in the charge of the learned trial judge, 
referring to this matter of immédiate notice of the accident, as re- 
quired by the policy, as follows : 

"In this case the policy provides that Mrs. Nax may recover In certain con- 
tingeacies, provlded immédiate written notice with full particulars and fuU 
name and address of the insured is to be given said company at Hartford, 
Connecticut, of any accident or injury for which claim Is made, and unless 
affirmative proof of death, loss of limb or sight or duration of disability, and 
of their being the proximate resuit of external, violent and accidentai means, 
Is so furnished vs-ithin thirteen months of the time of such accident, ail 
daims based thereon shall be forfelted to the company. Counsel for the 
insurance company, In a point, requested us to say that there has been such 
a fallure to give notice of this accident as precludes any recovery from the 
insurance company in this case. This we hâve deelined to do, leaving It to 
you, under ail the évidence in the case, which we wiU not discuss hère You 
will hâve the letters and the acts of the parties hère and the circumstances 
and proof before you to aid you in determining that question, whether under 
ail the évidence there has been a waiver of this requirement of immédiate 
notice and whether the notice that was given is and was, under the circum- 
stances of the case, such immédiate notice as was required by this policy, 
and whether the company waived that requirement by its course of action, 
as evidenced by the facts before you." 

The only évidence relied upon, as showing a waiver of the require- 
ment of "immédiate notice," is in the correspondence that ensued be- 
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tween the représentative of Catharine Nax and the gênerai agents of 
the défendant in Philadelphia, after August SJSth, when notice of tlie 
deatli of the insured, and of the accident from which it resulted, was 
for the first time given, — 67 days after the death and 139 days after 
the accident. On September 17th, the local agents wrote to the 
broker, as follows: 

"Referring to our conversation concerning the case of Mr. Léonard Nax, 
deceased, we beg to advise you that the company, after considering the évi- 
dence thus far submitted, autliorize us to say that there does not appear to 
be a valid claim under the accident policy, no doubt for the reason as it ap- 
pears to us, that the cutting of a corn, being voluntary on the part of the 
assured, and in a sensé a surgical opération, cannot properly be considered 
as external, violent and accidentai." 

FuUer proofs were thereupon furnished, and forwarded by the local 
agent to the company, and on February 20, 1902, the local agents 
wrote to the défendant in error's broker, that the home office had 
disallowed the claim, "the principal reason being that death was not 
due solely to accidentai causes, but resulted whoUy or partly, directly 
or indirectly, from disease, and is not covered by tifie policy. In 
addition to this, there was a failure on the part of the beneficiary to 
give immédiate written notice of the alleged accident, as required 
by the contract, which prevented the company from making necessary 
investigation at a time when it would hâve been of some benefit to 
them." The only référence to this matter of waiver by the learned 
trial judge, is in the passage of his charge which we hâve above 
quoted, and exception is taken by the plaintiff in error to the inade- 
quacy of the explanation given to the jury, as to so important a mat- 
ter. No explanation is given of what might constitute a waiver, either 
genérally or specifically, and v;e might well consider the charge of the 
court inadéquate in that respect. 

But apart from this, and without référence to the provision of the 
policy, that no agent has power to waive any condition thereof, we 
think no waiver of "immédiate notice" of the accident can be predicated 
upon this correspondence. In the first place, the gênerai agent does 
not in his first letter undertake to speak for the company, except as 
to the rejection of the claim; what might hâve been the ground of 
this rejection is stated merely as the individual surmise of the agent; 
and in the second letter, the failure to give "immédiate notice" of the 
accident is expressly stated as one of the grounds of the rejection of 
the claim. In the second place, viewing the letter of September 17th, 
as the appellees would hâve us, as a distinct placing by the company 
of the rejection of the claim on the ground suggested by the agent, it 
is apparent that no disadvantage resulted therefrom to the plaintiff 
below. Her situation was not changed in any respect detrimental to her 
légal rights. She was not induced thereby to do or to omit doing any- 
thing which, if donc or not done, would hâve put her in a more advanta- 
geous position in regard to her claim against the company; in other 
words, there was nothing in the letter so viewed (which certainly was 
not an express waiver), to gstop the company from taking advantage 
of the default of notice. 
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The correspondence referred to, taken in connection with the un- 
disputed facts of this case, has none of the essential characteristics of 
a waiver. Mère silence on the part of the insurer, has in this case 
donc the plaintifï below no in jury. The company liad already been 
discharged by the default, by reason of the stipulation of the insured 
in that regard. Calling his attention to the default, without an ex- 
press waiver thereof, could net give to the insured or to the bene- 
ficiary any right or opportunity to cure the same. Such default has 
already worked its stipulated-for effect, and the discharge of the 
company is complète. It is not like silence of the insuring company 
with respect to a defect in the mère form of notice actually served, as 
is pointed out by the cases cited below. Silence as to such defect 
may be the inducement to the one who gives the notice, to believe that 
he has complied with his duty, and that the notice is in proper form. 
The company promptly denied liability, and in its first letter, said 
nothing as to the default of immédiate written notice of the accident. 
If the notice given by the beneficiary were too late, nothing could hâve 
been done by her to remedy the defect. The whole contention of the 
défendant in error, as to waiver, is founded upon the letter of Sep- 
tember 17th, which we hâve before us. There is no other testimony 
as to conduct on the part of the plaintifï in error, or facts to be sub- 
mitted to the jury. The court should, as a matter of law, hâve in- 
structed the jury that this letter did not constitute a waiver of the 
rights of the insurance company to set up the failure to give immé- 
diate notice. Cook v. North British, etc., Co., 181 Mass. 101, 62 N. E. 
1049; Gould v. Insurance Co., 1.34 Pa. 570, 19 Atl. 793, 19 Am. St. 
Rep. 717; Travelers'.Ins. Co. v. Myers, 62 Ohio St. 529, 57 N. E. 458, 
49 L. R. A. 760. 

The rights involved in this Utigation are contractual, and arise from 
the agreement made between Léonard Nax in his lifetime and the 
plaintifï in error. The policy issued to him, and which embodies this 
agreement, sets forth the whole contract, and its clear, express and un- 
ambiguous stipulations are binding upon the parties thereto. The re- 
quest made by the défendant to the court below was, that the plain and 
unequivocal requirement of the contract, that "immédiate written 
notice, with full particulars and full name and address of assured is 
to be given said company, at Hartford, Connecticut, of any accident 
and injury for which claim is made," should be enforced in its favor 
by the .court as matter of law, inasmuch as it was undisputed that no 
such notice was given by or on behalf of the insured for 72 days, 
and no sufficient explanation ofïered as to the cause of such failure 
to give notice. During that period, the insured was alive, in full 
possession of his faculties, and capable of attending to business of 
that kind. He had voluntarily become a party to the contract, and 
thereby made himself subject to its conditions. His stipulation in 
regard to immédiate notice, was a condition with which he must 
comply, in order to bring the insurers under their obligation. 
The wife's rights, as beneficiary, flowed from his contract, and 
slie has no independent contract with the company. A failure 
to comply with the condition as to notice, was a failure to 
142 P.— 42 
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complète the contract in favor of his wi£e. The obligation of the plain- 
tiff in error, to pay $5,000 to the wife of the insured, was only upon 
the contingency of the death of the insured, as a direct resuit of an ac- 
cident, of which immédiate notice was to be given to the plaintifï in 
error, as stipulated for in the policy. It is of course admitted that the 
words "immédiate notice" must hâve a common sensé interprétation, 
and cannot be held to require of the insured anything that is impossible 
or unreasonable. Whether the stipulation for immédiate notice bas 
been complied with, must dépend upon the facts and circumstances 
of the concrète case and it is therefore not necessary hère to discuss the 
hypothetical case of the insured's dying before a reasonable time bas 
elapsed after the accident, in which notice could be given, or where 
the accident resulted in instant death. We confine our décision to 
the case presented in this record, where the insured, with whom the 
contract was made, lived for 72 days after the accident, in full 
possession of his faculties, attended by his wife and grown son, who 
was in business with him and who was aware of the fact that he 
held the accident policy in question, and where no sufficient explana- 
tion of the failure to give the required notice appears in the record. 
It is to be noted that the contract of insurance is so framed, as 
that the obligation of the company to pay in any of the contingencies 
provided for, including the obligation to pay $5,000 to the wife, in 
case death results from such injuries, is made, by the use of the words 
"provided that," to dépend upon immédiate written notice, containing 
full particulars, being given to the insuring company. FoUowing the 
statement of this condition précèdent, is the quite distinct and discon- 
nected provision, that unless affirmative proof of death, etc., and of its 
being the proximate resuit of accident, is furnished within 13 months 
from the time of such accident, ail claims based thereon shall be for- 
feited to the company. The présentation of proofs of death within 
13 months, to avoid a forfeiture, has no relation to the immédiate 
written notice of the accident stipulated as a condition précèdent to 
any claîih arising therefrom. The court below has, however, in its 
opinion delivered on the motion for a new trial, viewed the policy 
as providing "for two distinct claims thereunder, one by the insured 
for a weekly indemnity, and the other by a named beneficiary in case 
of death." It then proceeds to the conclusion: 

"As no right or interest in the death beneflt vested In the beneficiary untii 
the death of the insured, it would seem that no duty in the way of notice was 
imposed on her untii the death of the insured vested a ciaim in her against 
the insurer. Whatever, therefore, may hâve been the duty of the insured 
as to notice, In order to secure indemnité, it is elear to us the notice the death 
beneficiary vi^as to give was not a notico of the accident, but of the death. 
Such being the case" the learned judge aslss: "Shouid the court hâve held 
that the notice given by Mrs. Nax, the beneficiary, did not answer the re- 
quirements of the poiicy?" 

This, as we think, erroneous view of the contract hère in suit, was 
the source of the seeming confusion as to thèse two provisions, in 
the charge of the court to the jury, and accounts for the refusai to give 
the binding instructions in favor qf the défendant, notwithstanding 
the undisputed facts as to the want of immédiate or any notice of the 
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accident during the 7S days of the life of the insured after the ac- 
cident. If the right to the death benefit was entirely dissociated from 
the accident, or from the immédiate notice required of the same, and 
was in other words a complète and separate right vested in the widow, 
and quite independent of the condition as to immédiate notice stipu- 
lated for by the insured, the court was right in its action in the 
premises. We cannot, however, so dissociate the claim for a death 
benefit from the requirements as to immédiate notice of the accident. 
As we hâve before stated, the policy as to this contingency reads : 

"Or if death lesults from such injuries alone witliin 00 days, will pay 
$5,000 to Catharine Nax, wife, if surviving; * * • provided immédiate 
written notice, witli full particulars and full name and address of insured 
is to be given said company at Hartford, Conn., or any accident and injury 
for whicli claim is made." 

We do net think there can be any question that, by this language 
of the contract, a reasonably immédiate notice of the accident, as 
stipulated foi, is a condition précèdent to the claim for the same to 
be paid in case of death resulting therefrom. Of course, as we hâve 
already said, the requirement of immédiate notice will be construed 
with référence to the circumstances of the case, and if there were no 
reasonable opportunity for the giving of such notice prior to the death, 
a notice within reasonable time thereafter would be held to comply 
with the requirement. Such a case, however, is entirely différent from 
the one at bar, where the failure to give the required notice during the 
long period intervening between the accident and the death of the 
insured, fails to be satisfactorily explained. That such unexplained 
failure of notice should bar recovery for any of the conséquences of 
an accident, which would otherwise create liability under the policy, 
is neither unconscionable nor unreasonable. For a very small pay- 
ment (in this case $38) the insurer contracts to make certain weekly 
payments to the insured, by way of indemnity for injuries received 
from accident, certain payments of specified proportions of the prin- 
cipal sum, in case such injuries consist in the loss of an eye, or a limb, 
respectively, and the whole principal sum (in this case $5,000) in 
case such injuries resuit in death. The proviso or condition that im- 
médiate written notice be given of the accident, from which thèse 
varions and increasing liabilities flow, is not unreasonable, in view of 
the suggestion that such information is to protect the insurer from 
fraud which might otherwise be practiced upon him, or at least enable 
him to be satisfied as to the causal connection between the accident 
and the more serions conséquences insured against. 

The court below, in its view of the contract, as just stated, relied 
upon the case of Western Association v. Smith, 85 Fed. 401, 29 C. C. 
A. 223, 40 L. R. A. 653. A careful examination of this case fails 
to justify this référence to it as an authority by the court below. 
The clause in the policy in suit in that case, provided that "in the event 
of any accident or injury for which any claim should be made under 
this certificate, or in case of death resulting therefrom, immédiate 
notice shall be given in writing," etc. In the présent case, the words 
hère italicized do not exist. Upon thèse words the whole case turned, as 
is apparent by this language of the court: 
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"If thîs contract had slmply omltted the words 'or In case of death re- 
sulting therefrom,' and had provlded that 'In the event of any accident or 
Injury for whlch any clalm should be made under thls certiflcate, notice of 
such accident or Injury shall be given immediately after It happons,' there 
would hâve been no doubt that the beneflciary was required to notlfy the 
association of the accident as soon as It occurred." 

The only remaining matter to consider is, should the question, 
whether the stipulation for immédiate notice had been complied with, 
hâve been submitted to the jury, or should peremptory instructions to 
find for the défendant on this point hâve been given by the court. 
If in the trial in the court below there had been, as to this point, any 
disputed facts or doubtful inferences from proven facts, they should 
of course hâve been submitted to the détermination of the Jury; but 
where, as in this case, there are no disputed facts, but simply an 
admitted failure of the insured, or of any one on his behalf, to give 
the immédiate written notice stipulated for in the policy, for a 
period of 73 days, without any satisfactory explanation of such failure, 
there vs^as no question at ail to be submitted to the jury, and the 
court, as a matter of law, should hâve found that the stipulation had 
not been legally complied with. This view of the situation should hâve 
been manifested by the court, by peremptory instructions to find for 
the défendant. 

The judgment of the court below must therefore be reversed. 
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WEST DISINFBCTING CO. v. SAMB. 

(Circuit Court of Appeals, Thlrd Circuit January 11, 1906.) 

Nos. 21, 22. 

1. Spœcinc Performance — Necessitï of Contractual Relation — ^Agents. 

Complalnant entered Into a contract with the patentée of certain dls- 
Infecting apparatus and fluids by which he was given for an Indeflnite 
time the exclusive right to sell such patented articles in Philadelphia and 
vicinity, the patentée to furnlsh him with the same at agreed prices. 
Défendants were gênerai agents of the patentée, and It was througli 
them that the contract was made, although they were not parties thereto. 
and they were to furnlsh the supplies and to colleet therefor. After a 
number of years they purchased the patents and themselves opened a 
place of business In Philadelphia, where they sold the articles and re- 
fused to longer supply complainant. Held, that there was no contractual 
relation between them and complainant which entitled him to a spécifie 
enforcement of the contract against them or to an înjunetion restraining 
them from entering into compétition with him In his business, since 
their relation to the contract was In thelr capacity as agents only and 
terminated with their agency. 

2. Same — Right to Remedt — Mutuautt. 

A contract by which complalnant was given the exclusive right to sell 
In a specified territory certain patented articles to be sold to him by the 
other party as required, and by which he agreed to push the sale of the 
articles, the contract to continue so long as he did so, was in efCect one for 
continuing Personal service on his part, which he could not specifically 
enforce in equity for want of mutuality In the remedy. 

[Ed. Note.— For cases in point, see vol. 44, Cent. Dig. Spécifie Perform- 
ance, §§ 9, 210. 

Spécifie performance of contracts requiring performance of continuous 
acts, see note to Berllnger Gramophone v. Seaman, 49 C. C. A. 103.] 
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Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 133 Fed. 663. See, also, 137 Fed. 151. 

John G. Johnson, for appellant. 

E. O. Michener, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. Thèse cases were heard and decided to- 
gether in the court below. They were counter cases, growing out of 
the same circumstances, and by stipulation were heard hère on a single 
record, so far as the évidence is concerned, but with the pleadings in 
each case set out in full. From this record, there is some difficulty in 
gathering the material facts. 

On April 16, 1892, Charles M. Corbin, of Philadelphia, entered into 
an agreement in writing with one Robert S. West, of Cleveland, Ohio, 
who was the inventor and patentée of certain disinfecting appliances 
and fluids, whereby the said West agreed to give to the said Corbin, 
"sole, exclusive control of West Disinfectors and the disinfecting 
fluid "Chloro-Naptholeum," and ail appliances connected with the sale 
of the same, patented and manufactured by said Robert S. West, to fur- 
nish ail necessary advertising matter, and to fill ail orders promptly." 
The concession of said agreement was confined to a territory withiii 
a radius of 35 miles about Philadelphia, and was to hold good in- 
definitely, as long as the said Corbin should "exercise ail reasonable 
efforts and energy to push the sale of the goods and to bring them 
before the public in his territory by personal solicitation, or by means 
of canvassers, and in return, to pay promptly for ail goods ordered 
as specified on bill of sale. Goods to be charged by E. Taussig & 
Ce, who represent Robert S. West in the Eastern states, and payments 
to be made to them." This agreement was written by and procured 
through said E. Taussig & Co., who were fîrst the gênerai agents, and 
subsequently the assignées, of said West. As such gênerai agents, they 
received and filled ail orders made by Corbin under the agreement, 
and made settlements with him in payment of the same. By an agree- 
ment dated August 4, 1898, the said Taussig & Co., purchased from 
the said West ail his interest in his automatic disinfectors and Chloro- 
Naptholeum, and ail patents and trade-marks connected therewith. 
and established an office in the city of Philadelphia, for the conduct of 
their business, under the name of the "West Disinfecting Company." 

On December 6, 1898, a bill was filed by said Corbin against said 
Taussig & Co., in the comm.on pleas of Pennsylvania, for Philadel- 
phia county, which was duly removed to the court below by the de- 
fendants, in March, 1899. The bill alleged full knowledge on the 
part of E. Taussig & Co. of the terms and conditions of the said 
agreement between the complainant and the said West, and complains 
that with such knowledge, the purchase from West, above referred to, 
was made, and that the business established in Philadelphia under the 
name of the "West Disinfecting Company," by said défendants, was 
conducted in fraud of complainant's rights under the said agreement; 
that besides advertising themselves as the West Disinfecting Company, 
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défendants were soliciting trade among the customers of com- 
plainant, had refused to supply complainant with the automatic disin- 
fectors and Chloro-Naptholeum, and had announced to complainant, 
by writing dated September 7, 1898, that from and after that date 
they would refuse to fill any further orders received from him, or recog- 
nize him in any way. The bill prayed for a decree for spécifie perform- 
ance of the agreement made by the said Robert S. West, and that de- 
fendants, E. Taussig & Co., should be compelled to fiirnish and supply 
to complainant ail the goods mentioned in said agreement, as trom 
time to time requested, "and at a fair and proper market price for 
the same." It also prayed for an injunction, restraining the défend- 
ants from selling any of the articles mentioned in said agreement, 
within the territory named therein, from doing any business of any 
kind or sort within the said territory, under the name of the West 
Disinfecting Company, and for an accounting. 

The answer of the défendants, E. Taussig & Co., dénies that the 
complainant, Corbin, had any right under the said agreement to use 
or conduct his business under the name of West Disinfecting Com- 
pany; and avers that the said trade name, West Disinfecting Com- 
pany, was first suggested and used by the said Taussig & Co., and 
could only be used by the said Corbin with their authority and con- 
sent, and that in fact it was so used, and only so used by the said Cor- 
bin, on circulars and labels on which Corbin's name was printed as 
agent, said circulars and labels having been furnished by said Taussig 
& Co. The answer further allèges that the manner in which complain- 
ant conducted his business, was at ail times, since the exécution of the 
said agreement, subject to the control, and required to be to the satis- 
faction, of the said Taussig & Co. That for a long time prior to the 
acts complained of in complainant's bill, his conduct of said business 
had been most unsatisfactory to them; that they had repeatedly noti- 
fied him, both orally and in writing, that he was not carrying on his 
business satisfactorily, and had urged him to push it as required by 
his contract, and had informed him that, if he did not do so, they 
would appoint other agents in Philadelphia ; that complainant failed, 
in spite of thèse repeated notices, to push the sale of the goods, as 
required by his contract, and that, in conséquence, the défendants had 
established their own agency in Philadelphia, and are using the name 
■'West Disinfecting Company" in the conduct of said business. De- 
fendants also admit their purchase in August, 1898, from the said 
West, of ail his interest in automatic disinfectors and Chloro-Nap- 
tholeum, with the patents and trade-mark connected therewith, and 
further allège, as follows : 

"We hâve not manufactured or sold, since about Junp, 1804, West's Auto- 
matic Disinfectors, under the patent Issued to the said Robert S. West. Since 
said date, we hâve manufactured and sold exclusively disinfectors under 
patents issued to ourseives. To the exclusive sale of thèse disinfectors, com- 
plainant has no rlght under his agreement. Although not bound so to do, we 
furnished to complainant, from June, 1894, untll the 7th day of September, 
1898, disinfectors manufactured by us, upon his orders for the same. AU such 
disinfectors were so marlied, as to show that they were not manufactured 
under said West's patents. We are still tnanufacturing and selling Chloro- 
Naptholeum. We admit that since September, 1898, we hâve refused to fill 
any orders for disinfectors or for Chloro-Naptholeum received from complain- 
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ant. We deny that our conduct as hereln set forth was with Intent to cheat 
or defraud complalnant of any rights to whlch he was entitled, or to break 
up or destroy his business or prevent him carrying on the same." 

On July 18, 1899, after the institution of the suit, and fihng of the 
bill in the court below by Corbin against Taussig & Co., the said 
Taussig & Co., sold and delivered unto the West Disinfecting Com- 
pany, Incorpdrated, a corporation of the statc of New York, ail of 
the property and assets of every character and description belonging 
to the said copartnership of E. Taussig & Co., by which sale, the rights 
of the said E. Taussig & Co. in the said disinfectors and Chloro-Nap- 
tholeum, and the use of the said trade-name "Chloro-Naptholeum," and 
whatever right the said Taussig & Co. had in the trade name of 
West Disinfecting Company, passed to the said corporation of that 
name. Shortly after said sale, the said West Disinfecting Company, 
Incorporated, filed its bill in the court below against the said C. M. 
Corbin, making the foregoing allégations and statements, and charging 
that the said défendant nevertheless continued to do business under 
the name of the "West Disinfecting Company," and to sell a fluid which 
he represents to be Chloro-Naptholeum, and that he was the sole 
pérson authorized to sell the same; and that he caused to be printed 
and circulated, and still circulâtes, a card bearing the foUowing words : 

"West Disinfecting Co., C. M. Corbin, Manufacturer CMoro-Naptholine Dis- 
infecting Fluid and Sanitary Appliances. 1228 Filbert Street, Pbiladelphia, 
and 702 Girard Building, Broad and Cliestnut Streets." 

That he bas also advertised his business in other ways, under the 
name of the West Disinfecting Company, and that the fluid which 
he sells as Chloro-Naptholeum is net that fluid. The bill prays for 
an injunction, to restrain the said Corbin from doing business under 
the name of the "West Disinfecting Company," or from selling or 
offering for sale any fiuid under the name of "Chloro-Naptholeum," 
or of any name similar thereto or in imitation thereof. 

The court below, in the suit of Corbin against Taussig & Co., has 
found that the défendants had, in their business as gênerai agents for 
thèse disinfectants, used the name "West Disinfecting Company" 
"at a far earlier day than anything that Corbin can assign," and that 
Corbin, in his dealings with the défendants, Taussig & Co., consented 
to the use of the name "West Disinfecting Co., C. M. Corbin, Agent," 
in transacting his business for the sale of disinfectants under the 
West agreement. The court also found that, since the filing by Cor- 
bin of his bill, the West Disinfecting Company was organized, and 
the business of Taussig & Co. transferred to it, including the right 
to the trade-name "West Disinfecting Co.," and decreed that an in- 
junction against the use by the respondent, Emil Taussig, his employés, 
etc., of the name "West Disinfecting Co.," as prayed for in the bill, be 
refused. Other findings of the decree, however, are as follows: 

"(1) That the complainant has performed the duties imposed upon hIm by 
his agreement with Robert S. West, dated the 16th day of April, 1892, and re- 
spondents were not justifled in cancelling the same, and that the acts of the 
respondents in engaging in the sale in Pbiladelphia of the goods referred to 
in said agreement from June 1, 1896, to July 18, 1899, constituted a breach of 
said agreement for which tte respondents are liable to complalnant In dam- 
ages. 
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"(2) That complalnant Is entitled to the sole and exclusive control of the 
sale of West Automatic Disinfectors and the disinfectlng fluid Chloro-Nap- 
tlioleum and ail appliances connected with the sale of the same patented and 
manufactured by the said Robert S. West and in ail the territory embraced 
within the city o£ Philadelphia, Pa., and wlthin a radius of 25 miles about 
Philadelphia. 

"(3) That the respondent Emil Taussig, his employés, agents and servants 
be and they are perpetually enjoined and restrained from engaging- in the 
sale of West Automatic Disiufeetors and the disinfecting fluid Chloro-Nap- 
tholeum, and of any and ail appliances connected with the same or elther of 
them, patented and manufactured by the said Robert S. West, within the 
city of Philadelphia, Pa., or within a radius of 25 miles about Philadelphia. 

"(4) That said respondent Emil Taussig, his employés, agents and ser- 
vants be and they are perpetually enjoined from doing or performing any 
act that will in any wise interfère with the exclusive right of the complaln- 
ant to sell and control the sale of the West Automatic Disinfectors and tlie 
disinfecting fluid Chloro-Naptholeum, and ail appliances connected with the 
sale of the same, patented and manufactured by the said Robert S. West, 
in the city of Philadelphia, Pa., and within a radius of 25 miles about Phil- 
adelphia. But this is not to be construed as requiring tiie respondent to 
speciflcally perform the agreement of April 16, 1892, with the said Robert S. 
West, with regard to the same, spécifie performance thereof as against the 
said respondent being hereby refused. 

"(5) That said respondent Emil Taussig as surviving partner of E. Taussig 
& Oo. shall account to the plaintifC for ail profits of any business done by said 
firni betvveen June 1, 189G, up to and including July 18, 181)9, in the sale of 
West Automatic Disinfectors and the disinfecting fluid Chloro-Naptholeum, 
and ail appliances connected with the sale of the same patented and manu- 
factured by the said Robert S. West, in the city of Philadelphia, Pa., and 
within a radius of 25 miles about Philadelphia ; and W. Y. C. Andersen, Esq., 
Is hereby appointed as master to state such account, and the amount of profits 
that shall be found by the master shall be paid by said respondent to the 
complalnant." 

This injunctive decree against Emil Taussig, as surviving partner 
of E. Taussig & Co., must rest upon some contractual relation es- 
tablished between said firm and the complalnant. It is not very clear 
just what this contractual relation is claimed to be. Taussig & Co. 
were, it is true, gênerai agents of West, and as such formulated and 
procured the contract upon which complainant's suit is founded. To 
the written contract, however, they are not parties. Whatever con- 
tractual obligation, if any, therefore, existed between the complalnant 
and the défendants, Taussig & Co., must hâve grown out of the re- 
lation assumed towards complainant by Taussig & Co., as gênerai 
agents of West, with référence to the carrying out of West's contract 
with complainant, between the years 1893 and 1898, and after that 
year from the fact that Taussig & Co. were the purchasers from West 
of the entire business mentioned in said contract. Undoubtedly, be- 
tween 1892 and 1898, a course of dealing was established between the 
complainant and the défendants, but in that dealing, the défendants 
were acting as the gênerai agents of West, in carrying out West's con- 
tract with Corbin, to furnish, as required, the articles mentioned in the 
contract, in receiving payment for the same, and in exercising such 
control over Corbin's business in Philadelphia, as might belong to a 
gênerai agent to exercise over a subordinate agent. We are not able 
to discover from the évidence, that during this period anything took 
place between the parties, from which a personal contract between 
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Corbin and Taussig & Co. could be inferred as the foundation for the 
relief of spécifie performance and injunction, asked for in this suit. 
Indeed, as the suit is expressly founded upon the written contract be- 
tween West and Corbin, such reUef would seem to be thereby ex- 
cluded. Any failure to do the things required of them, as gênera! 
agents, was a failure of duty towards West, for which they were 
answerable to West alone, though, such failure might well makc 
West answerable, if pursued in an appropriate suit, to Corbin. De- 
fendants had a right to put an end to their employment as gênerai 
agents by West, and their subséquent manufacture and sale of the ar- 
ticles mentioned in West's contract with Corbin, or of other articles 
of like kind, could not be complained of by Corbin, though it is con- 
ceivable that West might, under some circumstances, suiïer actionable 
injury from their conduct. Besides, the défendants aver, and the 
testimony supports the averment, that since 1894 they hâve not manu- 
factured or sold automatic disinfectors made by West, or under the 
patents issued to West, except to a very smalî extent, but in place 
thereof bave manufactured and sold disinfectors under patents issued 
to themselves, and furnished the same to the complainant; said goods 
being marked so as to show that they were not manufactured under 
West's patents. They nevertheless did, and do, to some extent manu- 
facture and sell Chloro-Naptholeum. In this state of things, the com- 
plainant seems to bave acquiesced. From 1894 to 1898, the relation 
between Corbin and Taussig & Co. would seem to hâve been one of 
agency, with respect to the goods manufactured and sold to Corbin 
under Taussig's own patents and on his own account. That Taussig 
& Co. were not engaged in selling in Philadelphia the products of 
West, would seem to be confirmed by the master's report, that there 
were no profils to be accounted for by Taussig, under the decree to 
that efïect. 

Aspuming, however, as the court below seems to assume, that Taus- 
sig & Co., upon the sale to them in 1898 by West, were in some way 
bound by West's agreement with Corbin, we still do not think the in- 
junctive relief granted by the decree was warranted. Surely in this 
case complainant, Corbin, could be in no better position, as against 
Taussig & Co., than he would hâve been against West, with whom 
he contracted. The whole theory and purpose of the case, is to enforce 
a contract by which West, on certain conditions, was to give to Cor- 
bin the exclusive sale of his disinfectants within a certain territory, and 
the injunctive relief sought, is part of the process by which the ob- 
ligation of West's contract to Corbin is sought to be enforced. If 
complainant is not entitled to a spécifie performance of the contract set 
up by him, he will not be entitled to an injunction which is only an- 
cillary to the principal object of the bill. Allen v. Burke, 3 Md. Ch. 
.534 ; Gelston v. Myenberg & Sigmund, 37 Md. 34ô. 

It is not in aid of a decree for spécifie performance, for in this 
case such a decree has been refused. In Pomeroy on Equity Juris- 
prudence, § 1341, the doctrine is thus stated: 

"An injunction restraining the breach of a contract is a négative spécifie 
enfovcement of that contract. Tiie jurisclietion of equity to grant such in- 
junction is substantially coïncident with Its jurisclietion to compel a spécifie 
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performance. Both are governed by the same doctrines and ruies; and It 
may be stated as a gênerai proposition, that wherever the contract Is one 
of a class which wlU be afflrmatively specifically enforced, a court of equity 
will restrain its breach by Injunction, for this is tbe only practical mode of 
enforcement which its terms permit." 

It has long been a settled rule of équitable procédure, that spécifie 
performance of a contract will iiot be granted by the court (to whose 
judicial discrétion the matter is always submitted), unless the remedy 
be mutual, or if the contract be otherwise unequal. On this ground, 
in a large class of cases, this remedy is denied, because, however pos- 
sible spécifie performance may be of that side of the contract which 
is presented for enforcement, such remedy was not open to the de- 
fendant against the plaintiff. This remedy is denied by courts, where 
there is a contract of continuing personal service. As courts cannot 
practically and justly compel the performance of personal service, at 
the suit of the one to whom such service is due, so they will not, at 
the suit of the one from whom such service is due, enforce the other 
side of the contract, even though no practical difficulty présents it- 
self to such enforcement. The reason of this rule applies, also, 
wherever under the contract one of the parties undertakes the per- 
formance of acts requiring intelligence and skill, and extending through 
a long period of time, and where the court could be compelled, in de- 
creeing such performance, to exercise a continuous supervision of 
numerous individual acts and intricate détails. It is impossible for 
courts to exercise elficiently and wisely such supervision, and in the 
case of such contracts, the remedy of spécifie performance is necessarily 
denied to either party thereto. Marble Co. v. Ripley, 10 Wall. 339, 
19 L. Ed. 955; Pul. Pal. Car Co. v. Tex. & Pac. R. R. (C. C.) 11 
Fed. 625; Fry on Spécifie Performance, §§ 460, 461, 463. 

West's contract with Corbin was at least a quasi contract of agency. 
The goods indeed were to be sold to Corbin, who was to pay for them 
as an ordinary purchaser, but they were to be exclusively sold to him. 
and to be furnished with promptness from time to time, as required, 
in considération of which, Corbin on his part was to "exercise ail 
reasonable eflforts and energy to push the sale of the goods and to 
bring them before the public in their territory by personal solicitation, 
or by means of canvassers, and in return to pay promptly for ail goods 
ordered as specified in bill of sale." This was clearly a contract on 
Corbin's part, to render a continuing personal service to West, for 
which he was to be paid by the privilège of an exclusive sale of West's 
goods. West was to furnish goods as stipulated in his contract in- 
definitely, so long as Corbin performed his part of the contract. Upon 
Corbin, however, there was no limitation as to the duration of the con- 
tract. He might terminate it at any moment, and at whatever result- 
ing inconvenience to West. In this respect, the contract was clearly 
unequal. But more than that, it was incapable of being enforced 
against Corbin, for the reasons already stated. No decree of a court 
could enforce against Corbin the exercise of reasonable efforts and 
energy to push the sale of the goods, and to bring them before the 
public in his territory by personal solicitation, etc. A nonmutual 
remedy should not, therefore, in justice, be enforced against West. 
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The parties to the contract should. in such cases, be remitted to their 
remedy at law, which, in Corbin's Case, is not, in our opinion, in- 
adéquate. 

It would seem, moreover, in the case before us, that the incapacity 
for_ compulsory performance attached to West's side of the contract, 
as it undeniably did to Corbin's. The contract was unequal, in that 
while West was bound indefinitely as long as Corbin performed his 
part of the contract, Corbin himself might, at his option, at any time 
refuse to carry it out. By a decree of spécifie performance against 
West, the court, too, might hâve to say, that he should continue to 
manufacture the articles against his will, or when he had retired from 
business, or when it ceased to be profitable to him, and it would hâve 
to détermine whether the quality of any delivery was up to any 
standard, and if so, what standard. The implication of a covenant by 
West, not to sell in the prescribed territory during the continuance of 
the contract, is an intégral part of the contract itself, not to be specific- 
ally enforced by injunction, where the contract as a whole is incapable 
of such enforcement. In such a situation as we ha.ve before said, 
adéquate relief would be furnished by a suit at law for the in jury, 
if any, sustained by Corbin in the premises. In Fed. Oil Co. v. West 
Oil Co., 121 Fed. 674, 57 C. C. A. 428, the Circuit Court of Appeals 
for the Seventh Circuit, clearly and concisely states the principles 
which we think are applicable to the case at bar, thus : 

"The question then arises whether the spécifie performance of this contract 
should be enforced in equity. The principles by which courts of equity are 
guided in respect to the snbject are weîl established. The right to spécifie 
performance is not absolute, but rests in judicial discrétion — not an arbitrary, 
capriclous discrétion, but sound judicial discrétion, eontrolled by established 
principles of equity, and exercised upon the considération of ail the cir- 
cumstances of eaeh particular case. The contract must possess certain élé- 
ments, to demand of equity the exercise of Its jurisdiction to enforee per- 
formance. It must be upon a valuable considération. It must be mutual in 
its obligations and in its remedy. It must be perfectly fair, equal and just In 
its terms and in its circumstances, and tlie situation must be such that the 
remedy of spécifie performance will not be harsh or oppressive. The contract 
must be such that the court is abie to make an efficient decree for its spécifie 
performance, and to enforee the decree when made. Pomeroy's Eq. § 1405." 

But aside from what has been already said, we think the court below 
should hâve refused the prayers of complainant's bill, on the ground 
that the évidence disclosed in the record, does not show such a per- 
formance by Corbin of his part of the contract, as entitles him to pur- 
sue the other party thereto. The burden was not upon the défendant, 
to show want of performance on Corbin's part, but rather upon Cor- 
bin, to satisfy the court, by affirmative évidence, of the truth of his 
allégation of full performance. Aside from the testimony of Taussig, 
as to Corbin's lack of energy and reasonable effort in pushing the sale 
of West's goods in the territory conceded to him, there is the testi- 
mony of what was actually done in that regard by Corbin in the years 
1893 to 1897, inclusive, and in 8 months of 1898. By this showing 
no substantial increase in the business had been accomplished by Corbin 
during this period of nearly seven years. It is aiso in évidence that he 
was engaged in other business, and did not dévote reasonably sufficient 
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time to the work he had undertaken under his contract. On this 
ground, we think if the défendant, Taussig, is to be held, after his 
purchase of West's business in 1898, to the performance of West's con- 
tract with Corbin, that he was justified in terminating the same. 

The injunction sliould hâve been refused by the court below, and 
the decree in the case of Corbin against Taussig & Co. must therefore, 
in that respect, be reversed. The case is remanded, therefore, with 
instructions to amend the decree in conformity with this opinion. 

In regard to the bill filed by the West Disinfecting Company, In- 
corporated, against Corbin, asking that he be restrained from doing 
business under the name of the "West Disinfecting Company," and 
also from selling or ofïering for sale any fluid under the name of 
"Chloro-Naptholeum," or under any name similar thereto or in imi- 
tation thereof, the learned judge of the court below has confirmed 
its opinion in the case of Corbin against Taussig & Co., that the right 
of the last-named firm to do business under the name of the "West 
Disinfecting Company" has been conclusively established, and that 
therefore the West Disinfecting Company, Incorporated, as assignée 
of Taussig & Co., is entitled to the injunction against Corbin, prayed 
for in the bill, restraining him from doing business under that name. 

As to the question of unfair compétition by Corbin, however, the 
learned judge of the court below says: 

"The complaint that Corbin has been selling a disinfecting compound, which 
he calls chloro-naptliolene, in Imitation of and unfair compétition with chloro- 
naptholeum, the fluid manufactured under the West patents, would require 
notice, except for the fact that he was authorized as we hâve seen to sell 
the latter, and was prevented from eo doing by the refusai of Taussig & Co. 
and the West Disinfecting Company, as their successors, to supply him there- 
with. Under the eircumstances, the attempt to retaln his trade by furnish- 
ing his customers with something similar in eharacter and name eannot be re- 
garded as an unfair expédient so far as the complainants are concerned, what- 
ever may be said of it with respect to those who dealt with him. But under 
the decree which will be made in his behalf, re-estabiishing his contract, the 
necessity for any such déception will be removed, and we may properly leave 
It there." 

As we do not agrée in the premises, we necessarily eannot agrée 
in the conclusion at which the court has arrived. Corbin was not au- 
thorized by the contract to manufacture "Chloro-Naptholeum," much 
less can he be justified in selling a manufacture of his own under 
the name of "Naptholene," which is a palpable imitation, calculated to 
deceive those who wish to purchase "Naptholeum," even apart from 
the fact that Corbin used the name of the "West Disinfecting Com- 
pany" in its sale. 

In this case, also, we think the decree of the court below, in the 
respect hère stated, should be reversed, and that an injunction should 
issue, as prayed for, restraining Corbin, not only from doing business 
under the name of "West Disinfecting Company," but also, from sell- 
ing or offering for sale any fluid under the name of Chloro-Naptho- 
leum," or any name similar thereto, such as "Naptholene." 

The case is therefore remanded, with instructions to amend the de- 
cree in conformity with this opinion. 
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BALTIMORE & O. R. CO. v. DOTLB. 
(Circuit Court of Appeals, Third Circuit Jauuary 15, 1906.) 

No. 59. 

1. Carriers — Limitation of Liability — Condition in Bill of Lamng. 

A common carrier caunot relieve itself from any portioa of its com- 
mon-iaw liability for the loss or destruction of goods in shipment, except 
by express or implied contract witli tlie sliipper, aud in tlie absence of 
an express agreement no contract to that end wlli be implied from any 
condition or régulation contained in a bill of lading not witbin the gên- 
erai knowledge of tlie shipper, unless clearly and distinctly brought to 
his attention at the time of the shipment. There is no presumption, either 
of law or fact, that he Uad Unowledge of such condition, wliere there Is 
notliing in its position or the color or style of type in which it is printed 
to render it conspicuous, and the question of aotuai knowledge in sucli 
case is one of fact for the jury. 

[Ed. Note. — ror cases in point, see vol. 9, Cent Dig. Carrier, §§ 691- 
693.] 

2. Same — Construction of Bill of Liading. 

Any reasonable doubt as to the proper construction of the printed 
portion of a bill of lading should be resolved against the carrier which 
prepared it 

[Ed. Note. — For cases In point, see vol. 9, Cent. Dig. Carriers, §§ 148- 
150, 166.] 

3. Same. 

Whether or not a shipper was négligent in failing to read a condition 
printed on the baclî of a bill of lading limiting the valuation of the prop- 
erty in case of loss is Immaterial on an issue as to whether he was bouud 
thereby, which dépends entirely on whether he assented to the condition. 

[Ed. Note. — For cases in point, see vol. 9, Cent Dig. Carriers, §§ 691- 
607.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 186 Fed. 841. 

John S. Wendt, for plaintiiï in error. 
E. W. Smith, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

BRADFORD, District Judge. The Baltimore & Ohio Raiiroad Com- 
pany by this writ of error seeks to secure the reverF-al of a judgment 
recovered against it in the Circuit Court of the United States for the 
Western District of Pennsylvania, by William Doyle for damages for 
the alleged destruction, through the négligence of tlie raiiroad Com- 
pany, of household goods, including supplies, shipped by his wife, on 
his account and as his agent, from the city of New York to Glen- 
wood, Pennsylvania. Judgment on verdict was entered December 30, 
1903, in the sum of $3,047.68, after a question reserved by the court 
had been decided adversely to the raiiroad company. Itappears from 
the record and is not disputed that the shipment was made October 
30, 1903, in 104 packages of the aggregate weight of 4,650 pounds ; 
that the freight to Glenwood, amounting to $30.93, was prepaid; 
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and that the bill of lading when delivered by the railroad Company to 
Mrs. Doyle contained the words "Released to a valuation of $5 per 
100 Ibs." stamped upon its face in red ink beneath and next to the words 
and figures "Household Goods 4,650." At a valuation of $5 per 100 
pounds the total value of the shipment would hâve beeen $332.60. The 
sum of $2,047.68 represented the actual loss or damage to the ship- 
ment as found by the jury. The third paragraph of the "uniform 
bill of lading conditions" printed on the back of the bill of lading 
contains, among others, the following régulation: 

"The amount of any loss or damage for which any carrier becomes liable 
shall be computed at the value of the property at the place and tlme of ship- 
ment under this bill of lading, uniess a lower value has been agreed upon 
or is determined by the classification upon which the rate is based, in either 
of which events such lower value shall be the maximum priée to govern such 
computation." 

It appears from the évidence and is not disputed that the value of 
the goods shipped, as determined by the officiai classification of the 
railroad company upon which the rate or charge for carriage was 
based, was $5 per 100 pounds; that such rate or charge was 45 cents 
per 100 pounds, amounting to $20.93 for the total shipment of 4,650 
pounds; and that this sum was paid by Mrs. Doyle as freight to the 
proper agent of the railroad company immediately befoi-e receiving 
from him the stamped bill of lading. If Mrs. Doyle in shipping the 
goods agreed either expressly or impliedly with the railroad com- 
pany that they should be carried upon the basis of a limitation of 
liability, in case of loss or damage, to $5 per 100 pounds, the plain- 
tiff was bound by such agreement, and could not legitimately recover, 
aside from interest and costs, more than $232.50. If, however, she 
did not expressly or impliedly so agrée, or agrée to any other limita- 
tion with respect to value, the plaintiff was not limited in his recovery 
to that sum, or any other sum based upon weight of shipment, but was 
entitled to recover the full amount of actual loss or damage. There 
is uncontradicted évidence to the efifect that Mrs. Doyle had no actual 
knowledge or notice at the time of shipping the goods, or before the 
next following day, of the régulation on the back of the bill of lading 
limiting valuation in case of loss or dama.are, or of the mémorandum 
stamped in red ink on its face — "Released to a valuation of $5 per 
100 Ibs."; that she did not at any time in fact agrée to such or any re- 
stricted or limited valuation of the goods; that she had no intention 
or idea that they should or were to be accepted for carriage or car- 
ried by the railroad company on such a basis ; that neither the bill of 
lading nor the shipping order, as handed in to the agent of the rail- 
road company, contained such a mémorandum; and that when the 
former was delivered to Mrs. Doyle, stamped as described, together 
with her change after payment of the freight, she noticed that it was 
"stamped paid,"_ and put it in her purse, without examining it, and 
did not look at it again on that day. 

The second, third and fourth assignments of error are to the re- 
fusai of the court below to charge the jury as follows: 

"First. Thnt the bill of lading in évidence In this case, 'Plaintiff's ExliiWt 
No. 1,' constitutes a contract betvveen the plaintiff and défendant for the trans- 
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portation and delivery of the goods mentloned therein, to the consignée, upon 
the terms specified In sald bill of lading, and in so far as Itcontalns terms and 
conditions, flxlng and determinlng the liabllity of the défendant in cai?e of 
loss or damage to the goods shipped or mentioned therein, it stands on the 
footing of ali other contraets in writing and cannot be eontradicted or varied 
by paroi évidence. Second. That it appearing in this case by the uncontra- 
dicted évidence of the plaintifï's wife, that at the time the goods were shipped, 
she, as agent for the plaintifC, delivered the goods mentioned in the bill of lad- 
ing to the défendant and accepted, without objection, the said bill of lading, 
'PlaintifC's Exhibit No. 1,' from the défendant company's agent at the time of 
the delivery of the goods for shipment; that such acceptance of said bill of 
lading is sufficient to show the assent of the plaintifC to the terms set ont in 
the bill of lading [as] to the liability of the défendant company in this case, 
and therefore the liability of the défendant company in this case is defined by, 
and dépends solely upon, the terms of the bill of lading. Third. That under 
ail the évidence in this case the défendant company is not liable for more 
than $5.00 for each hundred pounds in weifrht of the goods mentioned and de- 
scribed in the bill of lading, namely, $232.50." 

If Mrs. Doyie, in the shipment of the goods, was not chargeable 
in law with knowledge or notice of the régulation on the back of 
the bill of lading limiting valuation in case of loss or damage, the 
requested instructions above quoted clearly were improper, as being 
based upon the assumption, as facts, of matters properly determinable 
only by the jury, The first tacitly assumes that the bill of lading, 
as stamped in red ink and delivered to Mrs. Doyle at the time of 
shipment, was assented to by her as constituting the contract of 
carriage, with knowledge on her part of its terms and conditions 
relating to liability in case of loss or damage. The second in like 
manner assumes that the acceptance by her, without objection, of the 
bill of lading from the railroad company, was also with knowledge 
on her part of such terms and conditions. And the third likewise 
involves an assumption of such knowledge on her part at the time 
or on the day of shipment. Unless such knowledge was imputable 
by law to her, the matters of fact thus assumed in the above in- 
structions were properly left by the learned Circuit Judge for dé- 
termination by the jury. The railroad company certainly has no 
just cause of complaint with respect to the charge in this particular. 
That portion of the charge could not without error hâve been more 
favorable to it. On this branch of the case the court charged as 
follows : 

"The plaintiff, William Doyle, at the time of this shipment was in the city 
of Pittsburgh. His business had brought him there. He left his wife and 
family in the city of New Yorlî, and she, the évidence shows, attended to this 
shipment. She was his représentative there and whatever she agreed to In 
respect to this shipment would be binding upon the plaintiff. What did she 
agrée to? If she agreed to a valuation of this property, — that is to say, if 
she agreed that for the purpose of this shipment the property should be con- 
sidered, esteemed, regarded, treated, as of a value of $-5.00 per hundred pounds, 
—if she agreed to that, the plaintiff would be bound by that. Did she 
agrée to it? Under ail the évidence, that is the question of fact which I pro- 
pose to submit to you. That, you will perceive, embraces much more than îs 
in the bill of lading itself. It takes in ail the testimony that has been deliv- 
ered in your présence and hearing, embraces ail the évidence, and I propose 
to submit to you as a question of fact whether Mrs. Doyle agreed to a valua- 
tion. * * * I charge you that if Mrs. Doyle agreed to the alleged valua- 
tion claimed by the railroad company, $5.00 per one hundred pounds. if she 
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agreed to that, her husband Is bound by the agreement; and If you flnd that 
sbe so agreed, your verdict would be limited to $5.00 per one huiidred pounds, 
and the sum would be $232.50. I further charge you that If Mrs. Doyle's at- 
tention was drawn to the régulation printed on tlie bacb of thls blll of lad- 
ing limiting the liability of the carrier to an agreed valuation or classification, 
— if her attention was called to that régulation or she noted it and accepted 
this bill of lading, as a lee-ij conséquence that valuation or rate fixed by the 
classification would stand liere. If her attention was cnlled to the régulation 
or she saw it and accepted thls bill of lading, that would make the contract 
bindlng upon her husband. But whether she did or not is for you to say under 
the évidence. And I further charge you that if Mrs. Doyle saw on the face 
of thls bill of lading the stamped mémorandum : 'Released to a valuation of 
$5.00 per one hundred pounds,' and she accepted the bill of lading, that would 
amount to a binding contract flxing the valuation and her husband would be 
bound. But whether she did agrée to it, whether her attention was cilled to 
It or she saw the régulation on the back of this bill of lading, or whether she 
saw the mémorandum stamped upon the face of It and took the bill of lading 
with that knowîedge, are questions of fact to be determined by you upon the 
évidence. If you should résolve thèse questions or any of them as I hâve 
last enumerated them to you in favor of the défendant company, your ver- 
dict ought to be restricted to $5.00 per one hundred pounds of thls shipment, 
$232.50 In the whole. But if you find that she entered into no agreement for 
the valuation of this property limiting the liability of the railroad company, 
and that her attention was not called to the régulation on the back of the bill 
of lading, and she didn't see the stamp on the face of It^the mémorandum 
stamp — then you would take up the question of the actual value bf thèse 
goods." 

Without undertaking to lay down any universal or unbending rule 
on the subject of the imputability in law of knowîedge of the con- 
tents of written instruments, the évidence fails to satisfy us that Mrs. 
Doyle was chargeable either in law or in fact with knowîedge of 
the régulation on the back of the bill of lading limiting valuation 
and consequently liability in case of loss or damage. A conimon 
carrier cannot relieve himself from any portion of his common-law 
liability for the loss or destruction of property carried by him, unless 
by express or implied contract with the shipper. And in the absence 
of an express agreement limiting the carrier's liability, no contract 
to that end will or should be implied from any condition or régula- 
tion, contained in a bill of lading, not within the gênerai knowîedge 
of the shipper nor clearly and distinctly brought to his attention at 
the time of the shipment. We are not to be understood as holding 
that in ail cases and under ail circumstances the carrier is bound 
to give to the shipper, aside from the printed or written condition 
or régulation limiting liability, positive and actual notice of its prés- 
ence in the bill of lading. Such condition or régulation, or an express 
référence to it, might be so conspicuOus by reason of position, size 
and style of type and color of letters, or in other respects, as to pro- 
duce conviction amounting to moral certainty that, unless throuîjh 
wilful disregard, it could not escape the attention of, or fail to be 
understood by, any shipper of sound mind and able to read and 
comprehend the English language. Such a case might afïord a vio- 
lent presumption of fact that the shipper had in mind such condition 
or régulation and, in the absence of objection on his part agreed or 
assented that the property should be carried subject to it. But cer- 
tainly, save under very exceptional circumstances, before a shipper 
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can be tound by a condition or régulation in tl:e bill of lading limit- 
ing liability, of which he bas not actual knowledge, it must positively 
and particularly be brought to his attention. The Majestic, 166 U. 
S. 375, 17 Sup. Ct. 597, 41 L. Ed. 1039; Calderon v. Atlas Steam- 
ship Co., 170 U. S. 272, 278, 18 Sup. Ct. 588, 42 L. Ed. 1033. The 
gênerai rule on this subject as recognized by the Suprême Court, is 
stated in the latter case by Mr. Justice Brown, who, after citing 
sundry authorities, said: 

"In this last case the rule obtaining in this court is adopted to its full es- 
tent by the Suprême Judicial Court of Massachusetts. In thèse cases It was 
held to be comjjetent for carriers of passengers or goods, by spécifie régula- 
tions brought distinctiy to the notice of the passenger or shipper, to agrée up- 
on the valuntion of the property carrled, with a rate of freight based ou the 
condition that the carrier assumes liability only to the estent of tlie agreed 
valuation. even in case of loss or damage by the négligence of the carrier, 
and that sueh contracts will be upheld as a lawful method of securiiig a due 
proportion between the amount for which the carrier may be responsible and 
the freight he receives, and of protecting himself against extravagant and 
fanciful valuations." 

Whether or not in a given case actual knowledge of the condition 
or régulation exists on the part of the shipper is a question for the 
jury; and hère that question by the verdict was answered in the 
négative. The original bill of lading is before us, and we do not 
think that, aside from the mémorandum limiting valuation stamped 
Hpon its face, of which according to the évidence Mrs. Doyle had 
no knowledge or notice on the day of shipment, it is of such char- 
acter or appearance as, under the raost authoritative décisions, to 
require that knowledge of the régulation on its back limiting lia- 
bility should as matter of law be imputed to her. The régulation as 
printed is by no means conspicuous or otherwise calculated to arrest 
attention. It is preceded as well as followed in the same paragraph 
by other provisions in the same type, and the conditions embrace 
eleven paragraphs containing in the aggregate a large amount of 
reading matter. Further, there is no unequivocal statement on the 
face of the bill of lading of an agreement that the goods should 
be carried subject to ail the conditions printed on its back, btit only 
to those "whether printed or written, herein contained." It is true 
that next following the language last quoted is the parenthetical 
direction or notice "(see conditions on back hereof)," but it is ques- 
tionable on a strict construction — and to such a construction the 
plaintifï is entitled — whether conditions "herein contained" would 
extend to conditions printed on the back of the bill of lading, or be 
restricted to such as might be printed or written in the body of the 
contract. There certainly was no space on the back of the bill of 
lading foF "written" conditions, as it was filled with such as were 
printed. Any reasonable doubt as to the proper interprétation of 
the contract should be resolved against the railroad company. It 
chose the language incorporated in the printed portions of the bill 
of lading. On the whole, we are satisfied that the second, third and 
fourth assignments of error are untenable. 

The seventh assignment is to the refusai of the court to charge 
the jury as follows: 
142 F.— 43 
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"That If, under ail the clrcumstances of this case, a reasonably prudent 
person oiight to hâve seen the stipulation stamped on the face of the biU of 
lading, or ought to hâve understood that there was a limitation of the lia- 
bility of the défendant company under the terms of the bill of lading, that 
then the plaintifE was bound by the terms of the blll of lading." 

Such an instruction would, we think, hâve been misleading and 
improper. Tiie décision of this case does not turn on circumspection 
or négligence on the part of Mrs. Doyle at the time of shipment, but 
on assent or the want of assent by her to the carriage of the goods 
under a limited valuation and liability. Without her assent express 
or impHed tlie plaintifï would not be bound by such limitation; and 
the mère négligence of Mrs. Doyle, if she was négligent, would not 
supply or manifest such assent. 

But little need be said touching the remaining assignments of 
error. The first is to the admission of évidence, which clearly was 
relevant and material on the question of assent to limitation of lia- 
bility. The sixth is to a portion of the charge included in the quota- 
tion we hâve hereinbefore made from it. We wholly fail to per- 
ceive how the railroad company justly can object to it. If there was 
any error, — and we do not say there was, — it was in favor of and 
not against the company. Nothing can be said in support of the 
fifth assignment. The eighth does not call for independent discus- 
sion, as the considérations germane to the disposition of the second, 
third and fourth assignments equally apply to it, and require that 
it should similarly be disposed of. 

The judgment of the court below must be affirmed with costs, 
and it is so ordered. 



In re BLOOH et al. 
(Circuit Ctourt of Appeals, Second Circuit December 5, 1905.) 

No. 37. 

BANKRUPTOY — PrOVABLE ClAIMS SUEBENDEE Oï PBErEEENCES OB FBAtrDTTLENT 

Transfbks. 

Bankr. Act July 1, 1898, c. 541, § 57g, 30 Stat. 560 [U. S. Comp. St. 
1901, p. 3443] as amended in 1903 (Act Peb. 5, 1903, c. 487, § 12, 32 
Stat. 799 [D. S. Comp. St. Supp. 1905, p. 688]), which provides that the 
claims of creditors, who bave received préférences voldable under section 
60b (30 Stat 502 [U. S. Comp. St 1901, p. 3445]), or to whom convey- 
ances or transfers void or voidable under section 67e (30 Stat 564 [U. S. 
Comp. St. 1901, p. 3449]), bave been made shall not be allowed unless 
such préférences, conveyances, or transfers shall be surrendered, requires 
the sui-render of a préférence only where the person receiving the same 
had reasonable cause to believe that it was Intended as a préférence or 
of a conveyance or transfer ouly where the person mailing it did so wlth 
a frauduleut intent 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Pétition to review order of the United States District Court for the 
Southern District of New York overruling objections filed by trustée 
and allowing claim. 
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H. M. Maass, for appellant. 
E. Blumenstiel, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The bankrupt firm of S. E. Bloch 
& Bro. became insolvent in September, 1903, and a receiver was ap- 
pointed. Early in October, 1903, a pétition in bankruptcy was filed 
against said firni and the members thereof, upon which they were ad- 
judicated bankrupts on October 16. Rosa S. Bloch, wife of Solomon 
Bloch, one of the members of the partnership firm, proved a claim for 
$16,604.46 for money loaned the firm and interest thereon. No ques- 
tion is raised as to the bona fides of said claim. Shortly after the ap- 
pointment of the receiver, her husband paid her the sum of $1,350 
in cash for housekeeping and other expenses. The trustée objectée! 
to the allowance of said claim of $16,604.46 under sections 60a and 60b 
of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. 
Comp. St. 1901, p. 3445]), on the ground that the said Rosa Bloch 
had received said sum of $1,350 as a préférence at a time when said 
bankrupts were insolvent, and she had reasonable cause to believe that 
they were insolvent, and that she had net paid over the amount of the 
préférence thus received, and he asked that the claim for the indebted- 
ness be disallowed under section 57g of the act (30 Stat. 560 [U. S. 
Comp. St. 1901, p. 3443]), unless said amount received by way of 
préférence were first paid over to him. The référée overruled said ob- 
jection, and entered an order allowing the full amount of said indebted- 
ness as a valid claim against the estate of said bankrupts. On pétition 
to review this order the trustée further objected in the District Court 
to the allowance of said claim, upon the ground that such payment 
was void as a transfer made with intent to hinder, delay, and defraud 
creditors. This pétition is brought to review the order of the court 
affirming the décision of the référée. 

Section 57g of the act, as amended in 1903 (Act Feb. 5. 1903, c. 
487, § 12, 33 Stat. 799 [U. S. Comp. St. Supp. 1905, p. 688]), is as 
follows : 

"The claims of creditors who hâve received préférences, voidabîe under sec- 
tion sixty, sub-division 'b,' or to whom conveyances, transfers, assignments, 
or incumbranoes, void or voidabîe under section sixty-seven, sub-divlsion 'e,' 
hâve been made or given, shall not be allowed, unless creditors sbiill surren- 
der such préférences, conveyances, transfers, assignments, or incumbrances." 

There is no évidence to support the claim of a préférence voidabîe 
under section 60b. It does not appear that the wife had reasonable 
cause to believe that her husband intended to give a préférence. The 
single question is whether this payment was void or voidabîe under 
section 67e (30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]) as a convey- 
ance or transfer made by the bankrupt "with the intent and purpose 
* * * to hinder, delay or defraud his creditors." One thousand 
one hundred and twenty-five dollars of the $1,350 paid to the wife 
by her husband was borrowed by him from the Washington Life 
Insurance Company on his personal life insurance policy on August 
28th. The insurance policy, at least to the extent of its surrender 
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value, was property, which passed to the trustée, provîded the partner- 
ship assets were insufficient. On September 2d he signed a consent 
to the appointment of a receiver for the firm, and he then asked his 
counsel whether he had the right to use his individual propert}'- to pay 
his individual debts, and his counsel told him that he had the right so to 
do, as the receiver was appointed only for the partner ship. Section 
57g originally provided that every creditor who had received a préfér- 
ence must surrender it as a condition précèdent to the allowance of his 
claim. 

"A person shiill be deemed to hâve given a préférence if, being insolvent, 
he has, within four months before the flling of the pétition, ♦ ♦ * made a 
transfer of any of his property, and the effect of the • ♦ * transfer will 
bé to ehable any one of his creditors to obtain a greater percentage of his 
debt than any other of such creditors of the same class." Section 60a. 

The test of such préférence is the payment out of the bankrupt's 
property of a greater percentage to one creditor than is received by 
others of the same class. Loveland on Bankruptcy, 576 ; Swarts v. 
Fourth Nat. Bank of St. Louis, 117 Fed. 1, 54 C. C. A. 387. It is not 
necessary in order to constitute a préférence under section 60a that 
there should hâve been any intent to prefer on the part of the bankrupt. 
The Word préférence does not import the conscious participation of the 
creditor and debtor in the same intent. Pirie v. Chicago Title & 
Trust Company, 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171; In re 
Fixen, 103 Fed. 295, 42 C. C. A. 354, 50 L. R. A. 605. 

The primary purpose of sections 60a and 60b is to secure equality 
of distribution among creditors of the same class. Swarts v. Fourth 
Nat. Bank of St. Louis, supra. The primary purpose of section 67e 
is to prohibit the disposition of property by the debtor to persons other 
than creditors in fraud of the act. Pirie v. Chicago Title & Trust 
Company, supra. Section 57g, as amended, provides for the surren- 
der of such transfers when made to a creditor in fraud of the act ; that 
is, when made with the intent and purpose to hinder, delay, or de- 
fraud gênerai creditors, or any of them. The modifications intro- 
duced by the amendment into section 57g limit the préférences which 
must be surrendered to those where the person to be benefited or his 
agent shall hâve had reasonable cause to believe that a préférence was 
intended, 60b, and further provide for a surrender of transfers made 
with the intent to hinder, delay, and defraud creditors. 67e. The lan- 
guage of 67e is substantially 'identical with that of section 3a of the 
bankruptcy act (30 Stat. 546 [U. S. Comp. St. 1901, p. 3422]) which 
provides that : 

"Acts of bankruptcy by a person shall consist of his having transferred 
* * « any part of his property with intent to hinder, delay or defrand his 
creditors." 

It would seem that this clause of the act applîes only to transfers 
which are fraudulent at common law. Githens v. Shiffler (D. C.) 
113 Fed. 505 ; Lansing Boiler & Engine Works v. Ryerson, 138 Fed. 
701, 63 C. C. A. 253. We think Congress must be presumed to 
hâve intended by the introduction of section 67e to require a surren- 
der only of such transfers as would hâve been fraudulent at common 
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law, or would constitute an act of bankruptcy under section 3 of the 
act. In Githens v. Shiffler, supra, the bankrupt used the proceeds of a 
sale of property to prefer certain creditors. f he court, upon a review 
of the authorities, held that section 3 applied only to those transfers 
which, according to the established course of authority, constituted 
a fraudulent transfer at the time of the passage of the bankruptcy 
act, and held that a mère preferential transfer, as distinguished from 
a fraudulent one, was not an act of bankruptcy under said section 3. 

The question as to whether a transfer is made with intent to hinder, 
delay, or defraud dépends upon whether the act done is a bona fide 
transaction. Loveland on Bankruptcy, 391 ; Cadogan v. Kennet, 2 
Cowper, 435 ; Lansing Boiler & Engine Works v. Ryerson, supra. 
An intent to defraud is the test of the right to avoid a transfer under 
section 67e. A considération of the tvvo provisions of 57g in con- 
nection with section 67e shows that this must hâve been the législative 
intent. If Congress had considered that every such transfer, which 
operated to deprive creditors of any portion of the estate, should be 
void and must be surrendered as a condition précèdent to the allow- 
ance of a claim, it would hâve been sufficient merely to provide there- 
for without any statement as to the intent with which the transfer 
was made. But such a provision would avoid every such transfer, 
preferential or otherwise, and, if it were included in section 57g, said 
section would provide, first, that ail transfers received by a person with 
reasonable cause to believe that a préférence was intended thereby, 
must be surrendered as a condition précèdent to the proof of a daim ; 
and, second, that ail transfers received without such reasonable cause to 
believe that a préférence was intended thereby, but which, in fact, 
delayed, hindered or defrauded creditors, including therein ail préfér- 
ences, must be surrendered, regardless of the question of fraudu- 
lent intent. The eftect of this provision would be that of section 57g 
before the amendment. We think it is évident, therefore, from the 
language of 57g, as amended, that the surrender therein required was 
intended to be conlined to cases of préférence where a person receiv- 
ing a préférence had reasonable cause to believe that it was intended as 
a préférence, and to transfers where the person making the transfer did 
so with a fraudulent intent. 

In this case it appears from the testimony of the bankrupt that, acting 
upon the advice of his counsel, he pledged his individual property 
in order to pay certain creditors, but with the distinct understanding 
that the money thus appropriated was not included in the assets of the 
partnership and, therefore, was not applicable to the payment of part- 
nership debts. There is nothing in the record before us to show that 
there was any fraudulent intent on the part of the bankrupt, in fact 
ail the indications are to the contrary. The référée, having the wit- 
nesses before him, has allowed the claim and thereby has found that 
there was no fraudulent intent. We think this décision is in accord- 
ance with the évidence, and should be sustained. 

The order is affirmed, with costs. 
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SUPREME) TENT KNIGHTS OF MACCABEBS OF THE WORLD v. KING. 

(Circuit Court ol Appeals, SIxth Circuit January 20, 1906.) 

No. 1,444. 

1. iNStTEANCE — ^ACTION ON LlFE POUCY — DEFENSE DP StJICIDE. 

Upon an issue as to wlietlier or not an insured commltted suicide, 
where lie was found dead under clrcumstances showing clearly that tie 
liilled liimself, thero is no presumption tliat liis deatli was accidentai , 
but such presumption arises only where the clrcumstances leave tlie 
cause of death in doubt. 

[Ed. Note. — For cases in point, see vol. 28, Cent Dig. Insurance, § 1663.] 

2. Same — Pbesumptions— Evidence to Ovebcome. 

Whatever presumptions exist that an insured did not commit suicide 
may be overcome, not only by oral testimony, but by reasonable déduc- 
tions or Inferences from the facts established; and, where such infer- 
ences lead irresistibly to the conclusion that the case was one of suicide, 
the court is justitled in withdrawing the question from the jury. 

[Ed. Note. — For cases In point see vol. 28, Cent Dig. Insurance, §§ 
1663, 1720.] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Eugène Lehman, EHas Gates, and L. Lehman, for plaintifï in error. 
F. Zimmerman, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit upon a benefit certificate 
or policy of life insurance for $3,000 upon the life of one John King. 
It was brought by King's widow, the beneficiary, against the fraternal 
beneficiary association which issued it. One of the laws of the asso- 
ciation provided that no benefits should be paid on account of the 
death of a member when death was the resuit of suicide, whether the 
member taking his own life was sane or insane at the time ; but that, 
in case of suicide, the beneficiary should receive twice the amount of as- 
sessments paid. While several défenses were pleaded, they were nar- 
rowed, on the trial, to the one défense, that King committed suicide, 
whether he was sane or insane at the time. A tender of twice the 
amount of the assessments paid, being $543, was made. The question 
whether King committed suicide or not was submitted to the jury upon 
certain charges, and a verdict found for the face of the policy, with 
interest, which the court declined to disturb. A number of questions 
were argued which were not properly reserved. It will be necessary 
for us to consider but one, whether the court properly submitted to 
the jury the question of suicide. 

The following facts appear in the record : 

King was a policeman in Memphis. He took out this policy on No- 
vember 17, 1893. He died on December 13, 1903, about midnight. In 
1894, while on the force, he was shot through both lungs. Before re- 
ceiving this wound, he was of exceptionally fine physique, six feet two 
inches in height, and weighing over 200 pounds. The wound seriously 
afifected his health. He had hemorrhages, suffered a great deal, and 
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lost much flesh. At the time of his death he weighed only 145 to 150 
pounds. His disposition suffered. He complained constantly, and 
was cross and irritable. It was in évidence, also, that he suffered 
from appendicitis and severe cramps, and about a month before his 
death took an overdose of laudanum. His mind was also apparently 
affected. He talked too much about money, about winning in gamb- 
ling and at the races, and about a big legacy, received or expected. 
One of his friends on the force said "he seemed to be crazy over 
money" ; another, that he was "a little flighty at times" ; another, that 
it had got to be regarded that he was "talking through his hat." The 
testimony showed that shortly before his death he was gambling and 
was borrowing money from relatives and friends. 

Among King's friends was one Henry Kressenberg, who ran a 
grocery on King's beat. Kressenberg was in the habit of carrying his 
money home at night. At times he had from $500 to $2,000 to take 
home. His biggest business days were Saturday and Sunday, and King 
was aware of this. About two years before Kressenberg was attacked 
while going home, and an attempt made to rob him, which failed. 
King was told of this and advised him always to leave his store by 
the front door, and frequently accompanied him home. On the night 
of Sunday, December 13, 1903, King was not on duty. Kressenberg 
and his wife were at the store when closing time came, about 11 
o'clock at night. Kressenberg had about $800 or $900 to carry home. 
When he prepared to leave, he put the currency and gold into his 
pocket, and the silver into a shot bag, which he carried under his left 
arm. His left hand was crippled. He placed his revolver upon the 
bag. It was a 33 or 38 caliber. As he and his wife stepped out the 
front door, they noticed a tall man standing eight or ten feet away. 
This man had on dark trousers, a light tan overcoat, a fur or plush 
cap pulled down over his eyes, and across the lower part of his face a 
red handkerchief. He also held a white handkerchief before his face. 
He was tall and slender. Mrs. Kressenberg got excited and remarked 
to her husband, who was locking the door, that the man looked sus- 
picions, but Kressenberg locked the door, and they turned to go home. 
As the two started, the man rushed upon Kressenberg and fired a 
shot, which entered his ear and came out the opposite cheek and then 
a second shot which entered his abdomen, and from which he died 
the next morning. After being shot himself, Kressenberg shot the 
robber, who, without making any attempt to seize the money, fled. 

The police were called, and, hurrying in the direction given them by 
Kressenberg and his wife, found a man lying dead across a bridge 
over a gutter, about two blocks away. The man was shot in the right 
temple. His cap was burning. He had a red handkerchief tied around 
the lower part of his face. Removing the cap and handkerchief, and 
striking a match, they identified the body as that of John King. He had 
on a dark suit, a light tan overcoat, and a black fur cap. He was 
lying on his left side, with his pistol in his right hand. It was a large 
4] or 45 caliber Colt's revolver. Three of the chambers were empty. 
The wound in his temple was made by a bail of the caliber of his pistol, 
and so were the two wounds found in Kressenberg. Kressenberg's 
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pistol was of a smallerxaliber, 32 or 38. One of its chambers was 
empty, and a wound was found in King's groin made by a buUet of 
tbis caliber. The wound in the groin had bled freely. The wound in 
the temple ranged upward and reached the brain. King's pistol was 
large and powerful. As one of the witnesses put it, "a bail fired from 
such a pistol into a man's brain would drop him right in bis tracks." 
Both the cap and the overcoat that King wore that night he had bor- 
rowed for the occasion, the cap from one person and the overcoat from 
aijother. In addition to wearing them, pulling his cap down over bis 
eycs and tying the red handkerchief over the lower part of his face, 
he had, for the purpose of disguising himself, removed his false teeth, 
which were found in his rear pocket. He left his home about half past 
<i o'clock, saying he was going to hunt for some negroes. 

In view of thèse facts shown in évidence and being substantially 
ail that were shown bearing upon the question of suicide, the case, it 
seems to us, was a simple one. The question whether King was sane 
or insane was immaterial. If he killed himself, whether sane or in- 
sane, the association was not liable for the face of the policy, but only 
ior twice the assessments paid. King was killed by the shot fired into 
his right temple. This is plain. And it is equally plain that that shot 
came from his own pistol, which was found in his right hand. The 
only question was, did he voluntarily fire the shot himself? Or was 
the discharge of the pistol accidentai ? Now, it is true no one saw him 
fire the shot. The défendant was unable to put on the stand an eye- 
witness of the act, but the established facts left the matter in no doubt. 
Disposition, motive, and acts done, ail in évidence, left but one rea- 
sonable conclusion to be drawn, namely, that he purposely killed 
himself. 

King was in need of money, and in a condition of mind and body 
which provokes to desperate deeds. He knew Kressenberg's habits, and 
he disguised himself and laid in wait, intending to murder and rob 
him. He shot his friend twice, mortally wounding him, but 
unfortunately was wounded himself, and was forced to fîee, leav- 
ing the money behind. He knew as he fled that he had probably 
murdered his friend and that his brother officers would at once 
be bot in pursuit. His own wound was serions, and he soon be- 
came faint from loss of blood. He realized he could not escape. 
Before him was instant discovery, arrest, disgrâce, imprisonment, and 
at the end the gallows. It was that or death at his own hand, and he 
chose the latter. The condition of the body, the circumstances sur- 
rounding its discovery, négatives any theory of accident. As we hâve 
stated, the shot in the right temple killed him, and the bullet came 
from the Colt's revolver found in his right hand. That revolver was 
held against his right temple, for the discharge set his cap afire. It 
was found burning. No reasonable inference could be drawn except 
that he held the revolver there himself and purposely pulled the trigger. 

No request was made by the défendant for a peremptory instruc- 
tion, either upon the whole case or with respect to the disputed fact 
of suicide. A number of requests to charge were made by each side, 
some of which were given and some refused; but no proper excep- 
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tions were taken, either to those given or refused. Nor was there 
any proper exception taken to any portion of the judge's charge. But, 
after the court had charged the jury, the défendant requested an ad- 
ditional charge, which was refused, and a proper exception taken. 
Among the charges requested by the plaintiff, which the court gave, 
were the following: 

"If you flud that Jobn King was found dead vvitli a wound in his head, 
the burden of proving that he inflieted this wound upon hhnself, whether 
sane or insaiie, rests on the défendant, and, if the défendant lias failed to 
prove by the prépondérance of the évidence that said wound in the head was 
inflieted by his own hand, then you will flnd that John King did not commit 
suicide. 

"In the case of death of an individual by violence the law will présume 
that death was accidentai, and not intentioual on the part of the dead man, 
and if it appears that John King died from a wound in tlie head, and that 
sueh wound was the proximate cause of his death, if the plaintiff bas not 
proven by the prépondérance of the évidence that the death was intentionally 
caused by the dead man, you will find that John King did not commit suicide." 

As we hâve said, no proper exceptions vi'ere taken to the giving of 
thèse propositions, but at the conclusion of the entire charge, and evi- 
dently because of them, the défendant requested the court to give the 
following additional charge, which the court refused to do, and an ex- 
ception was taken: 

"I charge you that the presumption of law against suicide may be over- 
turned, not only by verbal testimony, but also the reasonable déductions from 
the facts established; that on this question you are to be governed by what 
is the reasonable probaMlity; that the fact of suicide need not be shown 
beyond a reasonable doubt, but by a mère prépondérance of the évidence." 

We think the court erred in not giving this charge. The natural 
effect of the charges given was to mislead the jury into believing that, 
since King was found dead, the légal presumption against suicide 
and in favor of accidentai death required tlie défendant to produce 
affirmative and direct proof, a prépondérance of évidence, showing 
that he had killed himself. The circumstances surrounding him as he 
lay dead, and the reasonable inferences therefroni, ail pointing infal- 
libly to suicide, were apparently excluded. In view of this, we think 
the additional charge tended to elucidate and clarify, and should hâve 
been given. Where a man is found dead under circumstances showing 
clearly that he killed himself, there is no presumption that his death 
was accidentai, at least none which requires additional évidence to over- 
come. There is only a presumption that death v/as accidentai where 
the man is found dead under circumstances îeaving the cause of death 
in doubt. Travelers' Ins. Co. v. Nicklas, 88 Md. 470, 41 Atl. 906; 
Travelers' Ins. Co. v. Sheppard, 85 Ga. 802, 12 S. E. 18 ; Carnes v. 
Ass'n, 106 lowa, 281, 76 N. W. 683, 68 Am. St. Rep. 306; Burnham 
v. Casualty Co., 117 Mich. 142, 75 N. W. 445; Brown v. Sun Life 
(Tenn. Ch. App.) 57 S. W. 415, 51 L. R. A. 252. And whatever pre- 
sumption exists may, in any case, be overcome, not only by oral testi- 
mony, but by reasonable déductions or inferences from the facts estab- 
lished. Travelers' Ins. Co. v. McConkey, 127 U. S. 661, 667, 8 Sup. 
et. 1360, 32 L. Ed. 308 ; Somerville v. Indemnitv Ass'n, 11 App. D. C. 
417; Johns v. Mutual Relief Ass'n, 90 Wis. 332, 63 N. W. 276, 41 L. R. 
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A. 587 ; Agen v. Metropolitan Life Ins. Co., 105 Wis. 317, 223, 80 N. 
W. 1030, 76 Am. St. Rep. 905 ; Clément v. Clément, 113 Tenn. 40, 52, 
81 S. _W. 1249 ; 4 Cooley, Briefs on Ins. 3256. 

So irrésistible were the reasonable inferences to be drawn from the 
established facts in this case that the court might well hâve withdrawn 
the question of suicide from the jury, and directed a verdict for the 
défendant. Somerville v. Indemnity Ass'n, 11 App. D. C. 417 ; Johns 
V. Mutual Relief Ass'n, 90 Wis. 332, 63 N. W. 276, 41 L. R. A. 587. 

The judgment is reversed, and the case remanded for further pro- 
ceedings not inconsistent with this opinion. 



KANE V. ERIE R. CO. 

(Circuit Court of Appeals, Sixtli Circuit January 19, 1906.) 

No. 1,44T. 

1. Master and Servant— Raileoads—Fellow Servants under Ohio Stat- 

UTES. 

87 Ohio Laws, p. 150, § 3, in providing that every person in the employ 
of a railroad company "having charge or control of employés in any sep- 
arate branch or department shall be held to be the superior and not fel- 
low servant of employés in any other branch or department who hâve 
no power to direct or control in the branch or department in which they 
are employed," divides ail of the employés of a railroad company, vfith 
respect to those working in separate branches or departments construc- 
tively, into superiors and subordinates ; superiors being ail those having 
authority over any co-einployé whatever, and subordinates those having 
none. And under the décisions of the Suprême Court of the state that 
separate trains are separate "branches or departments," within the mean- 
Ing of the statute, a company Is liable for the injury or death of a flre- 
man through the négligence of the engineer of another train having 
authority over bis ovi^n flreman, although he Is himself subject to the 
control of the conductor of his train. 

[Ed. Note. — For cases In point see vol. 34, Cent. Dig. Master and Ser- 
vant, § 508. 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 
8 0. C. A. 668; Flippin v. Kimball, 31 0. O. A. 286.] 

2. Same — Action for Death of Fireman — Conteibutoet NeguoenCe. 

Plalntlff's Intestate, who vi^as a flreman on an engine on defendant's 
railroad, was killed while his train was in the yards of the company, as 
the resuit of a collision alleged to hâve been caused by the négligence of 
the engineer of another train. Deceased was at the time standing on the 
running board on the front of his engine cleanlng the headlight or num- 
ber plate, and the engine was backing very slowly, drawing a number 
of cars after It. It was a part of his duty to clean the engine, and it 
was clearly shown that It was the custom of firemen on defendant's road 
to do so during thw day, sometimes while the englues were standing still, 
and sometimes while they \vere in motion, and that such custom was 
known to and sanctioned by the company, although a rule provided that 
firemen should clean the engines "at the end of each trip." Held that, 
in View of such gênerai custom, which in efCect abrogated the rule, the 
deceased could not be said as matter of law to hâve been gullty of con- 
tributory négligence in being in the position where he was at the time 
of the collision, but that such question was one for the jury. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 
See 133 Fed. 681. 
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George F. Arrel and T. McNamara, for plaintifï in error. 
John H. Clarke, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. Tliis was a suit to recover damages for 
the wrongful deatli of the plaintiff's intestate, Thomas M. Kane, a 
fireman on one of two trains which were being switched in the yards 
of the défendant railway company at Niles, Ohio. Kane was Icilled 
in a collision charged to hâve resulted from the négligence of one Bow- 
ker, the engineer of the other train. Bowker's train had a conductor, 
although, at the time of the collision, he was not on the train, but in 
the telegraph office. The suit could not hâve been maintained under 
the Ohio law as it stood prior to the passage of the act of April 2, 
1890 (87 Ohio Laws, p. 149), for then the négligence relied on would 
hâve been held that of a fellow servant, for which the company was not 
liable. P., Ft. W. & C. Ry. Co. v. Devinney, 17 Ohio St. 198. Itis 
therefore based upon this act, and has involved both its constitutionality 
and construction. 

This makes the third time the case has been before this court. On 
the first trial, a judgment was recovered for the plaintiff, which was 
reversed by this court for the reasons stated in the opinion delivered 
by Judge Cochran (118 Fed. 223, 55 C. C. A. 129), being, in brief, 
that on the record it appeared that Kane had been guilty of contribu- 
tory négligence. The construction and application of the act, while 
discussed, was left undetermined, awaiting the proof on the next trial. 
On the second trial, objection to the introduction of any testimony 
was sustained, on the ground that the act violâtes the Constitution of 
Ohio. This judgment we reversed, holding the act to be constitu- 
tional, and remanded the case for a third trial. 133 Fed. 681, 67 C. C. 
A. 653, 68 L. R. A. 788. On the last trial, Judge Cochran, who sat 
below, directed a verdict for the défendant on two grounds: First, 
that the act of April S, 1890, does not apply, because Bowker, the 
négligent engineer, while in control of his fireman, was not in charge 
of ail the employés on the train, there being a conductor ; and, second, 
because Kane, the deceased fireman, was guilty of contributory négli- 
gence in putting himself in a dangerous place on the engine, in front 
of the boiler, between it and the gondola car, where he was liable to 
be caught if a collision occurred. The case is hère for a review of 
thèse rulings. 

1. Prior to the passage of the act of April 2, 1890, the gênerai rule 
that a railroad company is not responsible to an employé for the négli- 
gence of a fellow servant was subject in Ohio to the modification, first 
announced in the Stevens Case, 20 Ohio, 416, and confirmed in the 
Keary Case, 3 Ohio St. 201, that, where one employé is put under con- 
trol of another, and the subordinate, without fault on his part, is in- 
jured through the négligence of the superior, while both are acting 
in the common service, the company is liable. Thus the actual relation 
of the négligent to the injured employé was held to détermine the 
liability of the company. If the négligent employé was in control 
of the injured one, the company was deemed liable, because then the 
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two were not properîy fellow servants, but one the superior of the other, 
and as Judge Ranney said in the Keary Case, 3 Ohio St. 211: 

"No service Is common that does not admit a common participation, and 
no servants are felIow servants wlien one is placed in coutrol over tbe 
other." 

Recognizing the relation of superior and subordinate as a source of 
liability, the act under considération not only gives it statutory force, 
but broadens the liabihty of the company by creating as between sepa- 
rate branches or departments a class of constructive superiors and 
subordinates, who are no longer to be deemed fellow servants. It 
provides (section 3, p. 150) that in ail actions against a railroad com- 
pany for Personal in jury or wrongful death, it shall be held, "in addi- 
tion to the liability now existing by law" : 

"(11 Tliat every person in the employ of such company, aetually having 
power or authority to direct or coutrol any other employé of sucli company, 
is not a fellow servant but superior of such other employé ; and 

"(2) Also, that every person in the employ of such company having charge 
or control of employés in any separate braneh or departuient, shall be held 
to be the superior and not fellow servant of employés in any other braneh or 
department. wtio hâve no power to direct or control in the braneh or depart- 
ment in which they are employed." 

In sustaining the constitutionality of this act, we commented upon 
the ground of classification thus adopted bv the Législature, and said 
(133 Fed. 681, 67 C. C. A. 657, 68 L. R. A. 788) : 

"The exercise of authority by one employé over another is thus niade the 
test. Any employé who exercises authority over another is 'not the fellow ser- 
vant, but superior,' of such other, and every employé who exercises authority 
over another in his own braneh or department is 'the superior, and not fellow 
servant,' of an employé in a separate braneh or department who exercises 
no authority there. If the négligent employé Is, by virtue of this enactment, 
the superior and not fellow servant of the Injured employé, the latter did 
not assume the rislc of his négligence, and the company is responsible. It 
is to be observed that the basis of the new classification made by the légis- 
lature is none other thau that of the old made by the Suprême Court of Ohio. 
The clas9 ig merely broadened by a logical extension of the rule. Under 
the old, the company was liable for the négligence of one who exerclsed 
authority over the employé injured through his négligence (B. & O. R. R. Co. 
V. Camp, 65 Fed. 952, 13 C. C. A. 233, 243) ; under the new, it is liable not only 
for the négligence of one who exercises authority over the employé injured, 
but of one who, exercisihg authority in one braneh or department, by his 
négligence causes the injury of an employé in another who exercises no au- 
thority there." 

But the court below, after a careful analysis of the act and the 
cases under it, reached the conclusion that the constructive class of 
superiors created by the second clause is limited to employés in charge 
and control of separate branches and departments ; in other words, 
to be a superior under this clause, the emplo3'é must be in charge and 
control of ail employés in his separate brandi or department. The 
possibility of this construction was suggested in the opinion of this 
court, delivered by Judge Cochran, when the case was first before it, 
but the question was left undecided. 118 Fed. 223, 55 C. C, A. 134. 
The question is a nice one, and we regret it has not been directly 
determined by the Suprême Court of Ohio, the proper tribunal to con- 
strue an Ohio statute. We shall give it, however, our best judgment. 
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The Ohio rule laid down în the Stevens and Keary Cases contem- 
plated a common employment wherein the superior was in charge 
or control of the subordinate. The rule obviously could not apply in 
Ihe case of separate branches or departments, vvhatever the relative 
position of the employés in such branches or departments. Counting 
separate trains as separate branches or departments, a brakeman on one 
train could not be held the subordinate of a conductor on another 
train, or the latter the superior of the former. Through this resulted 
what was charged in the dissent to be the injustice of the holding in 
P., Ft. W. & C. Ry. Co. V. Devinney, 17 Ohio St. 198, where a brake- 
man, injured by the négligence of the conductor of a separate train, 
was held to hâve no right to recover, although he might hâve main- 
tained an action if he had been hurt through the négligence of the con- 
ductor ot his own train. The framers of tne act may hâve had in 
mind this décision. 

Coming to the act itself, the meaning of the fîrst clause is plain. 
It States the Ohio doctrine of superior and subordinate. Every em- 
ployé actually having authority to direct or control any other employé is 
not the fellow servant, but superior, of such other employé. To be such 
superior, it is not necessary that the employé shall bave authority to 
direct or control more than the one employé who is made his subor- 
dinate. He does not hâve to be in control of a branch or department, 
or represent the company as a vice principal. The simple relation 
of superior and subordinate between the two is ail that is required; 
but that is required, and, if absent, the rule does not apply. Thus, 
an engineer is not the superior of a brakeman, when both are employed 
on the same train, although the engineer is the superior of his fireman, 
and the brakeman is the superior of no one. Railwav Co. v. Lewis, 33 
Ohio St. 196 ; Railway Co. v. Shanower, 70 Ohio St.'l66, 71 N. E. 379. 

Coming to the second clause, three things are involved, a separate 
branch or department, a superior therein, and a subordinate in another 
branch or department. A "branch" or "department" is not defined, 
but, as held in the Margrat Case, 51 Ohio St. 130, 144, 37 N. E. 11, 
the terms evidently refer to the small divisions which separate the em- 
ployés from one another while at work, and in this sensé a train is a 
separate branch or department. A subordinate is an employé who bas 
no power to direct or control in the branch or department in which 
he is employed. A superior in a separate branch or department, for 
Avhose négligence the company is liable, is an employé "having charge 
or control of employés in any separate branch or department." The 
statute does not provide, as it easily might hâve donc, that to be a 
superior the employé must bave charge or control of the separate 
branch or department, or of ail the employés therein, but simply of 
employés therein; that is, as construed in the Margrat Case, of any em- 
ployé therein. 51 Ohio St. 144, 37 N. E. 11. 

. Thus the Législature divided ail the employés of a railway company, 
working in separate branches and departments, into superiors and sub- 
ordinates; superiors being ail those having some authority, and sub- 
ordinates those having none. The line of distinction is clear. As be- 
tween separate branches or departments, the company is only liable 
for the négligence of superiors, and only responsible for injuries done 
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to subordinates. If a subordinate is given charge or control of a co- 
employé, he ceases to be a subordinate ; but, according to the court 
below, he does not become a "superior," unless he is given charge or 
control of ail the employés in the particular branch or départaient. 
Certainly, under the first clause, he becomes the actual superior of the 
employé under him, and the company is liable if the latter is injured 
through his négligence, and we think he also becomes the constructive 
superior of ail employés in separate branches or departments who 
exercise no authority there. If one of them is hurt through his nég- 
ligence, in our opinion the company is liable. In this connection, it 
is to be noted that, while an employé may be the constructive superior 
of ail the subordinates in separate branches and departments, he is not 
the constructive superior of any subordinate in his own department, 
and is the actual superior only of those he really directs and controls. 
This construction seems to us to be sustained by the cases decided, 
although the précise point was not raised. In the Margrat Case, 51 
Ohio St. 130, 37 N. E. 11, a brakeman was injured by the négligence 
of the engineer of another train. It is true it is not stated there was 
a conductor on that train. Probably there was not. The court appar- 
ently gave no considération to the question whether there was or was 
not. It did not consider whether the engineer was or was not in 
charge of the train. It did consider and détermine that the train 
was a separate branch or department, and then took up the question 
whether the engineer had charge or control of any employé in such 
separate branch or department. It was conceded the engineer had 
chargé of the engine and of the fireman thereon, and the court held 
this was sufficient. It was not necessary that he should hâve con- 
trol of more than one employé. To hâve control of "any co-employé 
whatever" (page 144, 51 Ohio St., page 11, 37 N. E.) was enough. 
Respecting thé relation of superior and subordinate, created by the 
statute, the court says (page 144, 51 Ohio St., page 14, 37 N. È.) : 

"But the statute, we think, déclares that relation to exist, as a matter 
of law for the purpose of charging the company, if the engineer was the 
superior of — that is, was authorized to command or direct — any co-employé 
whatever, and Margrat was without such authority." 

■And the syllabus, which is authoritative in Ohio, holds : 

"1. An engineer, in charge of a locomotive on one train of cars of a 
railroad company, is in a branch or department of its service separate from 
that of a bralceman on another train of the same company, within the mean- 
ing of the terms 'separate branch or department,' as those terms are em- 
ployed in section 3, of the act of April 2, 1890 (87 Ohio Laws, p. 150.) 

"2. An engineer in charge of a locomotive, who bas authority to direct 
or control a fireman serving on the same locomotive is a 'superior,' within 
the meaning of the above-named section." 

According to the court below, what the Suprême Court held in this 
case was that an engineer, who, in the absence of a conductor, is in 
charge of a train of cars, whether consisting of an engine running 
iight, or an engine and cars, is a "superior," within the meaning of the 
act. If the court meant this, why not say so? The syllabus does not 
describe the engineer as being in charge of the train, but of the loco- 
motive, with authority to direct or control the fireman serving thereon. 



KANE V. EEIE E. CO. 687 

This makes him a superior. Obviously, the court had în mind not 
the control of the train, but only of the fireman. It was not the con- 
trol of a department, but of some employé therein, which was deter- 
minative. Just as, under the old Ohio rule, an employé in charge of 
another was held to be his superior, for whose négligence the Com- 
pany was responsible, regardless of whether or not he was in charge 
of a department or otherwise a vice principal. 

In the case of L. S. & M. S. Ry. v. Pero, 23 Ohio Cir. Ct. R. 
330, the plaintifï's intestate was a switchman at work in the Toledo 
yards of the railroad company. He was run down and killed by a 
yard engine, carrying both an engineer and conductor. It was charged 
that both the conductor and the engineer were négligent in failing to 
give proper signais. Suit was brought under this act. It was con- 
ceded that Pero was a subordinate, and it was claimed that the en- 
gineer and conductor were superiors, within the meaning of the statute. 
The question of négligence was submitted to the jury, and there was a 
verdict and judgment against the railway company. The Circuit 
Court affirmed the judgment in an opinion delivered by Judge Haynes. 
In this opinion, after discussing the évidence tending to sliovi' that 
Fero was in a separate department, the court says that for any négli- 
gence of the conductor the company would be liable, and for any 
négligence of the engineer on the engine the company would be liable. 
"We think the facts tend to show very strongly that there was nég- 
ligence, both on the part of the conductor and of the engineer. At any 
rate this was the question that was submitted to the jury." Page 134. 
This case was carried to the Suprême Court, and the judgment affirmed. 
Railway Co. v. Pero, 65 Ohio St. 608, 63 N. E. 1133. But it is said 
that, since the jury could hâve based their verdict on the négligence of 
the conductor, we are at liberty to say the Suprême Court affirmed it 
for that reason. With this we disagree. The rule is quite différent. 
If the jury under the instructions might hâve based its verdict upon 
the négligence of the engineer, then, before affirming the judgment, 
it was necessary to hold that the company was liable for the négli- 
gence of the engineer. Such was the holding in Railroad Co. v. 
Keary, 3 Ohio St. 203, where Judge Ranney, speaking for the court, 
and referring to the Stevens Case, 20 Ohio, 416, said (page 204) : 

"In that case, as in this, it was left in doubt whether the négligence com- 
plained of, and upon which the jury found their verdict, was that of the 
superintendent or conductor. In this case as in that, it is necessary to flnd 
the company liable for the négligence or carelessness of both the superin- 
tendent and conductor, before the judgment can be aiHrmed, as the instruction 
covered both, and it cannot now be told upon which the carelessness and 
négligence was flxed by the évidence." 

We are satisfied, from the action of the Suprême Court of Ohio 
in thèse two cases, that it would construe the statute as we do, not as 
requiring an employé to be in charge or control of a separate branch 
or department, and of ail the employés therein, in order to constitute 
a constructive "superior" within the meaning of the statute, but only 
to be in charge or control of another employé, or as the court put it, 
"any co-employé whatever," in such branch or department. This con- 
struction, we think, not only simplifies the act and contributes to its co- 
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herence, but will facilitate its proper enforcement by making plaîn 
its requirements. It is liiuch easier to prove that an employé is in con- 
trol of another employé, than that he is in control of ail the employés 
in a particular branclî or department, for it is not necessary to place 
a branch or department in control of a single employé. Take the case 
of a train. The control of the employés thereon might by rule be 
readily distributed among several employés, so that, while each might 
hâve control of one or more, neither would hâve control of ail, and so 
the train could be put in the singular situation of having several ac- 
tual but no constructive superiors aboard. 

2. Kane was hurt while cleaning his locomotive. It was then about 
lialf past 6 o'clock in the morning. He had gone on duty at 6. The 
locomotive was backing slowly, drawing after it 10 or 13 cars ; that 
next the engine being a gondola. The engineer stated that the train 
was "just merely going," it had "just about come to a stop." A wit- 
ness for the défense estimated its speed at about three miles an hour. 
When the collision occurred, Kâne was standing on the froiit part of 
the engine, wiping the number plate or the headlight with a pièce of 
waste, which he held in his left hand. The engine had no pilot, but 
what is called a bunting beam, having underneath a footboard. and on 
top a hand rail. There was also a hand rail running around the boiler 
from the cab on one side to the cab on the other, high enough above the 
running board to afïord a good hold. The évidence was conflicting 
as to precisely where Kane was standing when the collision occurred. 
Baldwin, a witness for the défendant, put him on the bunting beam 
directly in front of the boiler, and says he was wiping the headlight. 
Rhiel, a witness for the plaintiff, says he was standing on one end of 
the bunting beam, holding to the hand rail along the boiler with his 
right hand, while his left was wiping either the end of the boiler or 
the headlight; he was facing the engine. Other witnesses testified 
that he could not stand directly in front of the headlight without 
standing on the round hand rail above the bunting beam; that the 
natural place for him to stand was to one side, holding to the hand 
rail along the boiler. Bowker's train was running at a speed of about 
10 miles an hour when it struck the tender of the engine on which 
Kane was working. The tender and engine was forced back, 
and the body of the gondola was torn from the draft timbers and 
shot up against the front of the engine, breaking the number plate 
and headlight. In some way Kane was thrown off or caught. He was 
found dead lying on the draft timbers of the gondola, crossways of the 
track. A boit had apparently been driven through his back. 

On the first trial, the following rule respecting firemen was in évi- 
dence : 

"They must report for duty at the appointed times; attend to the Ares 
of the locomotive when on the road, and to tnking wnter and oiling the maeh- 
inery; assist engineman in' watching for signais and obstructions, clean and 
pollsh their locomotives at the end of each trlp, and assist in mailing repairs 
when necessary." 

The reversai of the judgment on the first trial, and the holding thàt 
the record showed a case of contributory négligence, was based not 
simply on the fact that the évidence showed that Kane was in a danger- 
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ous place, but was there in violation of the above rule in two re- 
spects : He was cleaning the locomotive, not at the end of the trip, 
but while it was in motion, and he was not assisting the engineer 
in watching for signais and obstructions, a thing he ought to hâve 
been doing. The court held that he was guilty of contributory négli- 
gence in being in a dangerous place in violation of a rule of the Com- 
pany; that, if he had been at bis post of duty, in the cab of the engine, 
watching for signais and obstructions, the collision would not bave 
caught him. 

The court below could see no substantial différence in the case 
presented on the last trial from that on the first, and therefore natural- 
ly felt bound by the former ruling. But we find a material différence 
resulting from the élimination of the rule. On the last trial, there was 
évidence to justify a finding that the rule in question, so far as it re- 
quired the locomotive to be cleaned only at the end of each trip, had 
been abrogated in accordance with the doctrine of Raihvav Co. v. 
Craig, 73 Fed. 642, 19 C. C. A. 631 ; Id., 80 Fed. 488, 25 C. C. A. 585. 
The évidence was overwheîming to the effect that the firemen of this 
Company at the time of the accident worked from 6 in the morning to 
6 at night, and ahvays cleaned their engines during the day, soraetimes 
while they were standing still and sometimes while in motion; and 
that this custom was known to and sanctioned by the company. In 
cleaning bis engine at the time he did, Kane was therefore only doing 
his work under the modified rule. Being in the discharge of bis duty, 
he was where he had a right to be, and was not violating the rule re- 
quiring him to look out for signais and obstructions. That part of the 
rule had no more application to him when at work cleaning the engine 
than when at work shoveling coal into the firebox. Eesides, it may 
be said in this connection there was testimony tending to show that 
Kane was standing on the end of the bunting beam facing the cab 
window, through which he had a view of the track ahead and could 
thus assist the engineer in watching for signais and obstructions. 
Moreover, the collision did not resuit from any failure to watch for or 
observe either a signal or an obstruction. It resulted from the sudden 
and unexpected négligence of Bowker — a thing which could neither 
bave been foreseen nor prevented. 

With the rule out of the way, the Jones Case, 95 U. S. 439, 24 L. 
Ed. 506, and Kresanow.ski Case (C. C.) 18 Fed. 229, cease to apply. 
In those cases the injured persons seated themselves on the pilots of 
the engines which were running head on — an extremely dangerous 
place under the circumstances. And they did this without reasonable 
cause or excuse. When Kane went out on the running board to clean 
the engine, it had almost stopped. He was in no more danger than he 
would bave been on the rear of the tender if the gondola had been 
coupled to it, or than a brakeman, standing on the front end of the 
gondola, would bave been. Any place whcre there is a coupling is 
dangerous in case of a collision, but how dangerous, and whether a 
fireman or brakeman of ordinary prudence should and would avoid 
such a place while his train was moving slowly and just about to 
stop, is, vi^e think, a question for the jury under ail the circumstances of 
the particiilar case. With the rule practically out of the way, it seems 
142 F.-^4 
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to US, in view of the conflict of évidence, that the question whether Kane 
was or was not guilty of négligence in being where he was, and doing 
what he did, should hâve been submitted to the jury under proper 
instructions. It was peculiarly a question for such a body to pass on. 
If it be said that, in our first opinion, we stated that, irrespective 
oi the rule, Kane was in a dangerous position, and therefore was 
négligent, it will be seen, upon a careful reading, that we held the 
Jones and Kresanowski cases applicable, because Kane had no reason- 
able occasion for being where he was. We said (118 Fed. 223, 55 C. C. 
A. 138) : 

"It would seem it was négligence for the défendant to be where he was, 
because of the great danger of that position, and the absence of reasonable 
occasion for his being there." 

And on page 139, 55 C. C. A., page 232, 118 Fed. : 

"But, as we hâve seen, the worlî was not required or even authorized, and 
his being there was tlierefore entirely without reasonable occasion for it." 

But, under the modified rule, the work of cleaning the engine was 
authorized, and there was therefore reasonable occasion for his being 
where he was. It does not seem to us just that the railroad company, 
while it sanctions the practice of its firemen in cleaning their engines 
under such circumstances as existed hère, should be permitted to say 
it was necessarily dangerous, and that a fireman in pursuing that 
practice is, as matter of law, guilty of contributory négligence. 

The judgrnent is reversed, and the case remanded, for further pro- 
ceedings not inconsistent with this opinion. 



THROPP V. HARPERS FERRY PAPER CO. 
(Circuit Court of Appeals, Fourth Circuit. Dccember 22, 1902.) 

No. 440. 

1. Wateb Coueses — Pollution — Right to Injunction. 

A lower riparian owner is entitled to protection by Injunction from 
the pollution of the stream which prevents his reasonable u&e of it, in 
the absence of spécial equities or qualifying circumstances which tabe 
the case ont of the gênerai rule. 

[Ed. Note. — For cases in point, see vol. 48, Cent DIg. Waters and 
Water Courses, § 66. 

Pollution of water courses, see note to 37 C. C. A. 538.] 

2. Same— Ibrepaeablb Injpby, 

Complainant established a pulp mlU on the Potomac river a few miles 
below an ore bank which had been worljed for many years, and for the 
last few with washers tb free the ore from the clay; the waste water 
being run into settling pools and allowed to clear before being returned 
to the river. Subsequently défendant acquired the ore bank, greatly en- 
larged the works, and ran the waste water from the washers directly into 
the river, so discoloring the water with clay and ochre that complainant 
was obliged to stop its mill for about one-half the time. Eeld that, in 
the absence of proof by défendant that complainant could avoid the In- 
jury at a reasonable expense, the latter was entitled to an injunction re- 
straining défendant from poiluting the stream ; it further appearing that 
he could provide settling pools, as formerly doue, for a moderate outlay. 
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Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Martinsburg. 

This case cornes before us on appeal from a decree of the Circuit Court of 
ttie United States for the Northern District of West Virginia. The case 
went to final hearing upon bill, answer and the report of a spécial master 
accompanied by the testimony talceu by hlm. The court granted a perpétuai 
injunction restraining and inhibiting the défendants from in any wise pol- 
luting and contaminating the Potomac river by running into It waste water 
from defendant's washers and machinery at Virginia Ore Banli, in Jefferson 
county, W. Va. From that decree the défendant has appenled. The Harpers 
Ferry Paper Company, the coniplainant, opérâtes a pulp mill on the Potomac 
river at Harper's Ferry. It acquired the land and water riglits on the Poto- 
mac and Shenandoah rivers at Harpers Ferry by purchase, in 1888, from the 
United States, which formerly for many years had maintained there a factory 
for the manufacture of arms. Having acquired the title of the United States, 
the complainant ereeted at this point its pulp mill in the year 1888, and suc- 
cessfully operated it until January, 1901. It then found that by reason of 
the impurity and discoloration of the water of the river, it was obliged to stop 
its mill about one-half the time, and that the imirarities were the resuit of 
the opérations of the défendant Thropp at the ore banli, about four miles 
above the pulp mill, on the same side of the river, and caused by the défend- 
ant Thropp having greatly increased his opérations, and by his washing the 
clay from the ore W a force of water pumped up from the river and returned 
to the river discolored with red, yellow, and brown oehre and clay. This bill 
was thereupon filed January 24, 1901, praying an injunction to prevent the de- 
fendant from fouling the river and thus destroying the use of complainant's 
mill for manufacturing pulp. The ore bank, which had then been recently 
acquired by the défendant Thropp, has been from time to time operated for 
about a century. Prior to 1868 the ore exhumed from the defendant's ore 
bank was separated from the substance with which it was mixed, or encrust- 
ed, by screening, and the refuse was not carried to the river. In 1868 there 
was a washer ereeted, and the washings, which were inconsirterable, flowed 
into the river. In 1888 the second ore washer was built, and the washings 
from this were run alternately into two settling ponds on the land of the 
owner of the ore bank. Occasionally it would happen that the embankments 
of the settling ponds would break and the washings would escape into the 
river, but this was only by accident, and upon complaint from the managers of 
the pulp mill the managers of the ore bank alvvays remedied the evil. The 
défendant Thropp acquired the ore bank property about one year before the 
flling of this bill, and at first he operated it as it had been operated before, mak- 
Ing use of the old settling ponds, but a short time before the flling of this bill, he 
established the présent washer, which is of very much greater capacity, and he 
employed a greatly increased force of workmen, and now runs the washings 
directly into the river, without settling ponds, partly because he desires to 
excavate from the Iwttoms of the old settling ponds the fine ore vphich has 
accumulated there, and which is valuable. The complainant had formerly a 
settling pool near to its pulp mill, which was of use when the river was dis- 
colored by washings from its banks at times of rain and freshet. The land on 
which the pool was located was condemned for the use of the Baltimore and 
Ohio Railroad Company, and for two years before the filing of the bill the 
complainant had no settling pool, of its own. The master, in his most careful 
report and well-considered conclusions, flnds the facts to be as stated in the bill 
of complaint. He flnds that the présent method of running the ore washings 
Into the river so discolors the water that it compels the pulp mill to close down 
its opérations half the time, and to this estent its business is destroyed, and it 
sufCers irréparable injury. He suggests, as the practical remedy, that the de- 
fendant cause to be made sufBcient settling pools on land adjoining the ore 
bank property, which is cheaply obtainable, and, while other remédies are dis- 
cussed by him in his report, this is tlie only one which he reports as reasou- 
ably certain of success at a moderate cost. 
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R. T. Barton, for appellant. 

James D. Butt and Forrest W. Brown, for appellee. 

Before SIMONTON, Circuit Judge, and MORRIS and WAD- 
DILIy, District Judges. 

MORRIS, District Judge (after stating the facts). The spécial 
master found as a fact, and the évidence fully establishes, that the 
water pumped up from the river and used to wash the ore excavated 
from defendant's land, is returned to the river muddy and discolored 
with yellow, red and brownish ochre, and that the discolored ore 
washings flowing down the river and entering the complainant's 
mill race compel the complainant to close down its niill one-half the 
time, and does the complainant's manufacturing business irréparable 
injury. Thèse facts, if unafifected by any spécial equities or qualify- 
ing circumstances, entitle the complainant to an injunction. 28 Am. 
& Eng. Encyclopedia of L,aw, 969; Merrifield v. Lombard, 13 Allen 
(Mass.) 16, 90 Am. Dec. 172; Sterhng Iron & Zinc Ce. v. Sparks 
Mfg. Co. (N. J. Err. & App.) 38 Atl. 426; Travis Placer Co. v. Mills, 
94 Fed. 909, 37 C. C. A. 536, and cases collected in the note on page 
538; Gladfelter v. Walker, 40 Md. 1; Baltimore v. Warren Mfg. Co., 
59 Md. 96; Indianapolis Water Co. v. Am. Strawboard Co. (C. C.) 
57 Fed. 1000; Miss. Mills Co. v. Smith, 69 Miss. 299, 11 South. 26, 
30 Am. St. Rep. 646 ; Drake v. Lady Ensley Coal Co., 102 Ala. oOl, 
14 South. 749, 24 L. R. A. 64, 48 Am. St. Rep. 77; Middlesex v. 
Lowell, 149 Mass. 509, 21 N. E. 872. 

Starting with this undeniable proposition, we are to consider what 
circumstances appear in this case which should take it out of the 
gênerai rule, that the lower riparian owner is entitled to be protected 
by injunction from pollution, which prevents his reasonable use of the 
stream. It may be admitted that if the complainant, with reasonable 
cost, can remedy the pollution of the stream, he should do so and be 
left to his action for damages against the défendant. But as the 
défendant is the wrongdoer, and the pollution, while it lasts, is pro- 
hibitive of the use of the water for complainant's pulp mill and de- 
structive of its business, it is but just that the remedy should be 
pointed out, its cost shown to be reasonable, and its success should 
be fairly certain. The défendant contends that a clearing pool at the 
pulp mill, or an enlarged filtering apparatus, would be a sufficient 
remedy. But there is no certâinty whatever that either of tliese 
methods would be effectuai, and the report of the spécial master is 
that they would cost far in excess of the cost of a remedy open to 
the défendant, and which in former times proved itself to be effectuai 
and satisfactory as then used. The other methods suggested by the 
défendant as open to the complainant, viz., by pumping directly from 
the river below the dam of the mill; by bringing water from the 
dam, either by pipes laid in the race or along the banks of the river; 
by bringing clear water from Pitcher's run; by bringing clear water 
across from the Maryland side of the river in pipes; by bringing 
water from the Shenandoah river. Ail of thèse remédies are of very 
doubtful efficiency and of very considérable cost, as shown by the 
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testimony, and are so found by the master in his very careful and com- 
prehensive report. 

There is one remedy open to the défendant which, under a former 
use oî the ore bank on a smaller scale of excavation, did for some 10 
years prove reasonably sufficient to prevent injury to the pulp mill, 
and that is by acquiring land adjoining the ore bank sufÊcient for 
adéquate settling pools for the ore washing, so that when delivered 
to the river the ore water would be nearly, if not entirely, free from 
discoloration, and would then hâve what additional clearing would 
resuit from flowing three miles in the river bed to the complainant's 
mill race, and for one mile in the race. In the présent case the pol- 
lution of the river does not occur in any natural flow of water to the 
river, nor from the natural drainage of streams found in a mine and 
pumped out in a natural state. The ore bank is on a hill which slopes 
to the river. The ore is excavated from the side of the hill and 
raised by a tramway to near its summit, where the washer is placed. 
The water of the river is forced up by pumping to a tank near to 
the washer, and is run through it, cleansing the ore of the clay, ochre 
anc' f-Tth which has adhered to it. The water then, by a ditch, is re- 
tur lecl to the river heavily ladened with the deleterious coloring mat- 
ter. ihe trouble is created entirely by the mechanical means adopted 
by the défendant to cleanse his ore, and the obligation rests upon him 
to exhaust ail reasonable means to prevent injury to those who are 
entitled to use the river water, and if thèse fail, to desist. 

The défendant confessedly has done nothing on his part to remedy 
the wrong. The ore bank has been worked for very many years, not, 
however, continuously. The finding of the spécial master is that 
prior to 1868 the ore was screened and the refuse thrown into dumps. 
In 1868 the fîrst ore washer was erected and its washings, during the 
intermittent times it was in opération, flowed into the river. In 1888 
the second ore washer was put into opération, and in order to prevent 
pollution of the river from the increased opérations, and injury to 
the pulp mill, two settling ponds were constructed by the operators 
of the ore bank, which were used alternately to give time for the 
washings to settle and clear before being allowed to run into the 
river. Thèse settling ponds proved reasonably effective and prevented 
trouble, except occasionally, when the retaining dams of the ponds 
would give way and the ore washings escape into the river. This, 
however, upon complaint from the pulp mill, was always remedied. 
It further appears that the présent défendant acquired the ore bank 
property some time in 1900, and at fîrst operated it as it had been by 
the previous owners, but in December, 1900, or January, 1901, he 
began opérations on a much larger scale with the présent very much 
larger washer, employing many more men, and washing a great quan- 
tity of ore, and running the washings directiy into the river without 
intervening settling ponds. In January the water had become so dis- 
colored that the pulp mill, from January 14, 1901, was required to 
be stopped nearly half the time. The pulp mill was constructed in 
1888, and began manufacturing wood pulp in March, 1889. Up to 
that time there was no noticeable discoloration of the water from 
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the ore bank, so that it cannot be charged that tlie pulp mill was 
built in the face of an obvious menace, or of any prescriptive right, 
and it was not until the présent owner of the ore bank, in January, 
1901, established his opérations on a much enlarged scale and with 
no settling ponds that the pulp produced by the mill, which for 10 
years had been of good quality and in demand, became from the 
water discolored and unsalable. 

It is urged against the complainant that it had at one time a settling 
pool which it used to clear the water which came from the river 
before using it in making pulp, and that the Baltimore & Ohio Rail- 
road Company, in 1893, having condemned land of the complainant's, 
on which the pool was located, and paid for it, the complainant has 
not constructed another in its place. This settling pond of the com- 
plainant was effective in clearing the occasional muddy condition of 
the water caused by rains and freshets, but the testimony is not con- 
vincing that it would eliminate the paint-like substance which the dé- 
fendants method of opération discharges intothe river; and before 
the défendant started his method of opération the pulp mill had been 
operated satisfactorily without the settling pond, formerly on its land, 
for several years. It is the défendant whose new method of opéra- 
tion has caused the injury, and it is for him to fînd the remedy, and 
he cannot call upon the complainant to initiate costly experiments 
to obviate a difficulty which he alone has caused. 

We think that on the facts, as they appeared at the final hearing, 
the decree continuing the injunction was right. It enjoined the de- 
fendants "from polluting and contaminating the waters of the Poto- 
mac river by running therein the waste from their washers and ma- 
chinery at the Virginia Ore Bank." It is, however, very désirable 
on ail accounts that some means should be devised by which this valu- 
able ore can be utilized, and as it does not seem altogether improbable 
that some practicable method may be perfected involving very sHght 
cost or inconvenience to the complainant, therefore, while we afïîrm 
the decree granting the injunction, we remand the case to the court 
below, so that if in that court a proper showing should be made, by 
which it is made to appear that some reasonable means has been de- 
vised by which the ore bank can be worked without injury, or great 
risk of injury, to the complainant, and without putting the complain- 
ant to unreasonable expense or inconvenience, then, if necessary, the 
injunction may be modified. 

AfHrmed. 



TALBOTT V. METROPOLITAN LIFE INS. CO. 

(Circuit Court o£ Appeals, Fifth Circuit. January 16, 1Ô06. Reliearlng De- 

nied Aprll 3, 1906.) 

No. 1,443. 

1. INSTJEANCE — AcCEPTANCE OF PebMIUM AFTEE DuE — AtlTHOEITT DT ACfENT. 

Where the gênerai agent of a Ufe Insurance company had authority 
to accept payment of premlums at any time wlthin 30 days after they 
became due, provided the poUcy holder was theu insurable, his accept- 
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ance of a premlum and dellvery of the recelpt therefor wlthin such tlme, 
either hlmself or through a collectlng agent, operated to renew and extend 
the policy from that time, even tliough he had no authority to agrée to 
an extension, so as to keep the policy in force during the time of such 
extension before payment of the premium. 
2. Same — Action on Policy — Payment or Peemium. 

The gênerai agent of a life Insurance company, havlng authority to 
accept payment of renewal premiuma at any time wlthin 30 days after 
they became due, sent a policy holder's receipt to a bank for collection, 
with Instructions that it might be held a reasonable time. On the last 
day of the 30 days' grâce the insured went to the bank, of which he was 
a eustomer, and gave the bank a draft on a third party for the amount 
of the premium and interest. The bank stamped the receipt "Paid" and 
dellvered it, entered the payment on its books, and drew its own draft 
in f avor of the agent for the amount of the premium less Its charges, and 
inclosed it in a letter for mailing, but it was not then deposited In the 
mail. The draft made by the insured was dishonored, and on notice of 
such fact a satisfactory arrangement was made by him to protect the 
bank, and four days after the dellvery of the receipt the draft in favor 
of the agent was mailed to him. On the same day the insured was killed, 
and, learning such fact, the agent refused to accept the payment The re- 
newal receipt contained a provision that if any check or draft was taken 
by the company it should not constitute payment untll it was collected. 
Held, In an action on the policy, that whether the transaction constituted 
a payment on the day of the dellvery of the receipt deiJended on whether 
the draft was taken by the bank for the company or whether the bank 
itself diseounted it and advanced the money, which. In view of the clr- 
cumstances and relation between the bank and the insured, was a ques- 
tion for the jury. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Wendel Spence (Wright & Wynn, on the brief), for plaintiiï in 
error. 

Maurice E. Locke and Eugène P. Locke, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an action brought by Camilla B. 
Talbott, a citizen of the state of Texas, as the administratrix of Wil- 
liam S. Talbott, deceased, against the Metropolitan Life Insurance 
Company, a corporation incorporated under the laws of the state of 
New York, to recover $10,000, the amount of an insurance policy 
issued by the company on the life of the plaintifï's intestate, in favor 
of his estate. The suit was brought in the district court of Tom 
Green county, Tex., and was removed to the Circuit Court for the 
Northern District of Texas. One of the défenses interposed by the 
défendant company was that the policy was forfeited and made void 
because the insured failed to pay the premium which became due on 
the policy on the 24th day of September, 1903. The case was tried, 
évidence being received on this and other issues, and the court directed 
the jury to return a verdict for the défendant. The plaintiff excepted 
to this action of the court, and, verdict and judgment having been 
entered for the défendant, the plaintifï brought the case hère on writ 
of error. 

The policy is dated September 24, 1900. It called for a first pre- 
mium, and annual premiums thereafter, of $338.50, payable on Sep- 
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tember 34th of each year. The first payment was made at the date of 
the policy, and the premiums were paid to the satisfaction of the Com- 
pany for the next two yéars. There is no dispute as to the first three 
premiums. L. O. Robertson was the company's gênerai agent and 
the manager of its business in Texas, with authority, and charged with 
the duty, to collect premiums from poHcy holders. The company fur- 
nished him with premium receipts issued by the company, which he 
countersigned and sent out from Dallas, Tex., to banks in the neigh- 
borhood of the policy holders. On August 29, 1903, he sent the receipt 
for the premium on Talbott's policy, which was due on September 24th 
of that year, to the San Angelo National Bank at San Angelo, Tex., 
with a letter stating that it "may be held reasonable time if requested." 
Talbott was notified that the premium receipt was at the bank and 
that the premium was due on September 24th. There is no évidence 
tending to show that he made any payment or settlement of tlie 
premium in question before October 34th, and the case dépends mainly 
on the évidence as to what occurred on that day. 

The policy contained a provision causing a forfeiture of the same 
upon the policy holder's failure to pay the annual premium when due, 
and also provisions limiting the authority of agents as to the extension 
of time for the payment of premiums. Thèse provisions being for the 
benefit of the company, the company could waive them if it chose 
to do so. Insurance Company v. Norton, 96 U, S. 334, 34 L. Ed. 689. 
It is contended by the plaintifï in error that the company did waive 
thèse provisions, and that its agent, Robertson, had authority to extend 
the time for paying the premium from September 34th to October 
24th in such way as to bind the company to accept the premium when 
tendered between those dates, and that the agent did so extend the 
time. The défendant in error dénies that the agent had such authority, 
but claims that, if he had such authority, it is not shown by the évi- 
dence that he exercised it. The case presented to us by the record 
does not necessarily turn on the solution of thèse questions. We deem 
it, therefore, unnecessary to state and comment on the documentary 
or other évidence bearing solely on those two questions. 

It is conceded by the company, and the évidence clearly shows, that 
Robertson, its agent, had authority to accept an overdue premium 
within 30 days after maturity, provided he had no reason to doubt 
that the policy holder was still insurable. The learned counsel for 
the insurance company say: 

"(1) Waiver of the forfeiture conséquent upon default In the payment of 
a premium by accepting payment after maturity from a policy holder sup- 
posed to be in good health, and (2) altération of the contract by changing the 
due date of the premium in advance, so as to malie the Insurer liaole upon 
the occurrence of death within the period of the extension, or compel it to 
accept the nioney, if tendered, and continue the insurance In force regardless 
of changed conditions, are two very différent things ; and authority to do the 
first does by no means include authority to do the second. Mr. Robertson 
was authorized by the company to do the first of thèse two things, but not 
the second." 

If it be conceded, therefore, that he had no right to make a contract 
binding on the company to extend the time of payment after it was 
due so as to keep the policy valid, he did, nevertheless, hâve au- 
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thority, if he had no reason to doubt that the policy holder was still 
insurable, to receive the premium within 30 days after it becaine 
due and deliver the receipt of the company renewing and continuing 
the pohcy in force. This authority Robertson could exercise, and 
did in some instances exercise, by making the collections of past due 
premiums and delivering the receipts therefor through the agency 
of banks convenient to the policy holders. The premium in question 
became due, as we hâve stated, on September 2i, 1903. The period in 
which Robertson was authorized to receive the premium, on the con- 
dition that the insured was in good health, or that he (Robertson) 
had no reason to doubt that the policy holder was still insurable, 
extended to and included October 34, 190,3, a period of 30 days after 
the premium became due. Robertson sent the receipt for the premium, 
duly signed by the proper officers of the company and countersigned 
'iy him, to the San Angelo National Bank, with authority to collect 
the premium and deliver the receipt to Talbott, the insured. He sent 
Talbott several notices to call at the bank and pay the premium. 
The last one, sent October 17, 1903, stated that: 

"The annual premium of $228.50 on policy No. 191,065 was due and payable 
on the 24th day of Sept. Recpt. at San Angelo Nat. Bank yet. Your 30 days' 
grâce will be gone on Oct. 24th. Better look after it." 

Under thèse circumstances, we think it cannot be questioned that, 
if Talbott, before or on October 24, 1903, paid in money to the San 
Angelo National Bank the amount of the premium on the policy and 
received the premium receipt, the policy was renewed until September 
34, 1904. This is true, whether Robertson had authority to extend 
the policy or not, and whether he made an agreement for 30 days' 
extension or not, because he did hâve authority within the 30 days 
after the maturity of the policy to receive the premium and deliver the 
receipt. He could, of course, do this through the bank, or other col- 
lection agency. 

This brings us to the main question of fact în the case: Did Tal- 
bott pay the premium to the bank? Was the évidence such as to 
make that a question for the jury? Or, to présent the question as pre- 
sented by the record, was the évidence such as to justify the trial 
court in holding as matter of law that the premium was not paid, 
and in directing a verdict for the défendant? This question must 
be considered in the light of ail the évidence bearing on it. But the 
évidence showing the transaction betvveen Talbott and the bank must 
be briefly stated. 

On October 24, 1903, Talbott called at the San Angelo National 
Bank and saw A. B. Sherwood, the teller of the bank, who had charge 
of the bank's collections. He exhibited the notice from Robertson 
and asked Sherwood to calculate the interest then due on the premium. 
When Sherwood did this and stated the amount, Talbott wrote out 
and gave to Sherwood a draft on the Flato Commission Company at 
Ft. Worth, Tex., of which concern Talbott was the représentative at 
San Angelo. The draft was for the amount of the premium with 
the interest then accrued, and was payable at sight to the order of 
the San Angelo National Bank for the sum of $239.64, and was 
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addressed to the Flato Commission Company, Ft. Worth, Tex. Sher- 
wood received this draft and stamped the premium receipt "Paid" and 
placed it with Talbott's insurance policy in a box at the bank used by 
Talbott for keeping his private papers. The collection of the premium 
was at once entered on the bank's books, and the transaction passed 
through the bank's books on that date showing the collection for 
the Company. A draft was then drawn by the bank in favor of L,. 
O. Robertson, state manager, for the amount of the collection, less 
the bank's charge for the service; the draft being signed by R. A. 
Hall, Cashier, and addressed to the City National Bank, Dallas, Tex. 
A letter was also then written, addressed to L,. O. Robertson, state 
agent, Dallas, Tex., showing the collection of principal and interest, 
and tiie draft and letter were placed in an envelope duly addressed 
to L. O. Robertson, state agent. Dallas, Tex., and stamped, and 
the same was placed by the remittance clerk with the bank's mail 
to be fonvared in due course of mail on that day. At a later time dur- 
ing the day, the teller of the bank withdrew this letter from the bank's 
mail, and it was not then deposited in the post office. The draft on 
the Flato Commission Company drawn by Talbott went forward in 
due course to Ft. Worth and was presented to the Flato Commission 
Company, but was dishonored, and the San Angelo National Bank 
was notified by telegram of that fact on October 27th. Sherwood, 
the teller, and also Hall, the cashier, of the bank, then at once saw 
Talbott and informed him that his draft had been refused payment. 
Talbott expressed surprise, but stated that he would arrange the mat- 
ter to the bank's satisfaction; and it was then agreed that he and 
his wife should give a note to the bank to take up the draft. This 
was satisfactory to the bank. Talbott, being informed that the bank's 
draft in favor of Robertson in payment of his premium had not up 
to that time been sent to Dallas, secured the promise of Hall, the 
cashier, that that draft should go forward b}' next mail to Dallas. The 
only mail train from San Angelo to Dallas having already left San 
Angelo at that time, it was agreed between Talbott and Hall, the 
cashier, that Talbott need not bring the note to the bank on that day 
to take up the Flato draft, but that the note would be brought to the 
bank during the next day, October 28th. During the forenoon of 
October 28th, and before the note had been brought to the bank. 
Talbott was killed. During that day, by agreement between Hall, 
the cashier, and Mrs. Talbott, the amount of the Flato draft was 
charged to her account by the bank. The draft issued by the San 
Angelo National Bank, on October 24, 1903, upon the City National 
Bank of Dallas, in favor of L. O. Robertson, state manager, for the 
premium as above stated, was mailed on that day and reached him at 
his ojifice in Dallas on October 29th. Before that time Robertson had 
noticed in the newspaper an account of the death of Talbott. He 
refused to accept the draft, and at once returned it to the San Angelo 
National Bank, with a letter stating that Talbott's policy was void. 

In considering this évidence, it should be borne in mind that the 
bank was acting in a dual capacity. It was the agent of the insurance 
Company to collect the premium. Talbott was a client of the bank, 
and it was accustomed to discount or cash drafts for him drawn on third 
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parties. His insurance policy and private papers were deposited for 
safe keeping in the bank. Where a man goes to a bank and delivers 
drafts or checks, the transaction may take diflferent forms and hâve 
différent effects, depending on the instructions given by the client 
to the bank and on the intention of the parties. It may be a deposit 
to crédit, or a deposit for collection, or the bank may make a loan on 
the draft, or it may become the purchaser and owner of the draft. 
Zane on Banks and Banking, § 133. If the bank received Talbott's 
draft for collection only, without agreement expressed or implied that 
it was received as payment, it is clear that the premium was not paid 
by the draft; that is, if the understanding was to the effect that the 
draft was to be forwarded for collection, and, if collected, the pro- 
ceeds were to be applied to the payment of the premium, there was 
no payment of the premium on the 24th of October, for the draft was 
dishonored, and not paid. If such is the proper inference to be drawn 
from the évidence, there was no payment of the premium, and the 
policy was not in force on the 28th day of October, 1903, when Tal- 
bott died. If, on the other hand, the transaction was such that 
the premium was paid — that the bank received and held the amount 
thereof in money for the insurance company and duly deliv- 
ered the premium receipt — the policy was in force when the insured 
died. If the teller, on receiving the draft, had handed to Talbott 
the amount of the draft in cash, and Talbott had handed the money 
back to the teller to pay the premium, and the teller had delivered 
to Talbott the renewal receipt, the case would hâve been plainly one 
of payment. If the insured and the teller so intended, could it not 
equally as well hâve been a payment of the premium without the useless 
manipulation of the money by handing it out of the cashier's window 
and handing it back again ? We think so ; for, if the draft was deliv- 
ered to the bank, not for collection, but for cash to be advanced con- 
temporaneously and sent to Robertson to pay the premium, the trans- 
action was in effect the same as if the money had been handed to Tal- 
bott and by him returned to the bank. National Bank v. Burkhardt, 
100 U. S. 689, S5 L. Ed. 766; Morse on Banks and Banking (3d Ed.) 
p. 915, § 572. If Talbott had gone to another bank and sold his draft 
for cash, or obtained a cash loan on it, and used the cash to take up 
the premium receipt in the San Angelo National Bank, the fact of 
payment would hâve been clear. If the real transaction was the same, 
and was so intended by both Talbott and the bank, the same results 
would follow, although only one bank was a party to the transaction. 
It was not, of course, the intention of the insurance company to 
collect, and the policy holder to pay, the premium in cash, and the 
company to issue and deliver the receipt, and yet leave the policy 
holder without insurance for some indefinite length of time. To at- 
tribute such an intention to the parties would be to charge one with 
an act of injustice and the other with an act of folly. Neither could 
it hâve been the intention of the parties that the premium should be 
collected in cash by an authorized agent of the company and the 
receipt delivered, and the effect of the pa3anent and delivery of the 
receipt left to the subséquent décision of the company; it being 
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thereby left free to ratify its agent's acts if such ratification should 
be to the company's interest, and to repudiate his acts if the event 
happened which made the policy payable. 

The fact that the premium receipt was marked "Paid" and placed 
with Talbott's private papers in the bank, the entries on the bank's 
books showing the collection, the making ont of a draft to be sent to 
Robertson for the company, and other facts proved, might at least 
authorize the jury to infer that the bank cashed the draft for Talbott; 
the bank taking the draft as owner of it and holding the amount of 
it as the money of the insurance company paid by Talbott. It is 
true that other facts were in évidence that might lead to a différent 
conclusion; but it would not be proper to discuss them now, and it 
is no part of our duty at this time to weigh the évidence further 
than to décide whether or not it justified the court in giving the per- 
emptory instruction to fînd a verdict for the défendant. 

But it is urged that the transactions between Talbott and the bank 
did not constitute payment, because the premium receipt had printed on 
it the stipulation that it "was not binding on the company * * * 
until the premium bas actually been paid in cash" ; and "if a check or 
draft is given in payment or part payment of this premium, this re- 
ceipt shall be void and of no effect if said check or draft is not paid 
upon présentation." To make thèse provisions of the receipt décisive 
of the case would be to avoid the question of fact presented, and to 
assume that the draft was received by the bank from Talbott as the 
property of the insurance company. The plaintiff's contention is, in 
effect, that the bank cashed the draft, paid it in money, and placed 
the money to the crédit of the insurance company, or held it as the 
money of the insurance company, the bank taking the risk of the 
acceptance and payment of the draft by the drawee or its payment by 
Talbott. Thèse provisions in the receipt would be applicable where 
a check or draft, and not money, was received by the company; but 
we cannot believe them properly applicable if it be true that the bank 
advanced the cash on the draft and placed it to the company's crédit, 
or held it for the company, being authorized to collect the money for 
the company. If such be the facts, the company received the money 
in payment, not the draft, and the money paid Talbott for the draft 
was held by the bank for the company. The purpose of thèse pro- 
visions in the receipt is to secure the actual payment of the premium 
in money, and when that is effected by the money being paid to the 
company or to its collecting agent, the fact that the money was raised 
on a draft by its sale, or discount, or otherwise, which draft was not 
paid, is immaterial. Thèse provisions in the receipt only add to the 
probability that there was no purpose on the part of the bank as the 
collecting agent of the company to bave the company extend any 
crédit to Talbott on account of the draft. Thèse provisions in the re- 
ceipt gave the bank notice that it ought not to surrender the receipt 
until the premium was paid in cash, and make the surrender of 
the receipt a more significant circumstance tending to show payment. 

There was error, we hold, in directing the verdict for the défendant. 
The judgment of the Circuit Court is reversed, and the cause remanded 
for a new trial. 
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SCHIMBBEG v. CUTLER et al, 

(Circuit Court of Appeals, Sixth Circuit. January 24, 1906.) 

No. 1,433. 

1. Négligence — Premises Abtjtting on Highwat — Duty of Abuttinq Owner. 

Where an owner of land erected a retaining wall by the side of a liigli- 
way with tlie consent of tlie county commissioners, he was under no ob- 
lifîation to construct a rail on the top of the wall, to prevent people from 
falling ofC the highway onto his premises, so as to be liable to one at- 
tempting to go on the lot for his own purposes without any express in- 
vitation of the owner. 

2. HiGHWAYS GUAED RaILS CoUNTY COMMISSIONEES — DUTIES — STATDTES. 

Rev. St. Ohio, § 4941-1, makes It the duty of the board of com- 
missioners to maintain guard rails on eaeh end of every county bridge, 
viaduct, or culvert, and on each side of every approach to every county 
bridge, viaduct, or culvert, whenever such approach or embankment is 
more than six feet high ; and section 4941-3 provides that a failure to 
comply shall render the county liable for ail accidents or damages whieb 
may occur therefrom, etc. Held, that such sections did not require county 
commissioners to construct a railing on a wall separating a highway 
approach to a canal bridge from adjoining property, where it was not to 
be auticipated that travelers on the highway would leave it for the pur- 
pose of going on such adjoining property for their own purposes and at 
a point where there was no invitation, usage, or necessity for so doing. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

The case brought hère on this writ of error is an action for négligence 
from which the plaintiff allèges he sustained Personal injury. The court be- 
low rendered judgnient against the plaintiff upon demurrers of the défendants 
to his pétition. The substance of the pétition is as follows : A county road 
runs east and west througU the hamlet of Jasper, in Pike county, OUio, and 
passes over a canal running north and south through the hamlet. On the 
west side of the canal an approach, eight feet high at its eastorn end, is built 
up sloping from the gênerai level to the end of a bridge over the canal. On 
the north side of this approach, and next west of the canal, was a lot of land 
oceupied by the défendants Cutler. They built a retaining wall along the 
south side of their lot against the north side of the approach, and midway of 
the length of this wall they built a store, tlie front or south end of which was 
flush with that side of the street. The foundations on the other three sides 
were built up about eight feet, level with the street at that point, and the 
main floor of the store was a little above that level. The pétition does not 
State whether thcre was any sidewalk or pnth\^uy along the north side of the 
highway in this locality or not. On the eveuing of April 24, 1902, the plain- 
tiff, who was a traveling salesman, had cailed at the store ou business. On 
leaving it about 8 :15 o'clock, he went from the front door around the South- 
west corner of the store and attempted to pass out from the highway upon 
the Cutler lot for the purpose of uriuating. The night was dark and the 
street poorly llghted. Without perceiving that there was an embankment 
there, he stepped over it and fell to the ground below. He was severely in- 
jured by the fall and was disabled for several montlis. The Cutlers flled a sep- 
arate demurrer to the original pétition and the bonrd of county commissioners 
also demurred. The court sustained the demurrer of the Cutlers, and over- 
ruled that of the commissioners. The plaintiff flled an amended pétition, not 
substantially differing from the original, to which the défendants flled sep- 
arate demurrers as before. The court again sustained the demurrer of the 
Cutlers, and with respect to that of the commissioners said: "Further con- 
sidération of the case convinces me that the injury to the plaintiff was due 
fo his own fault and négligence, and not due to any default upon the part of 
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tho county commissloners In the discharge of thelr dutles, and the demurrer 
of the county commissloners to the pétition, therefore, will be sustalned." 
The plalntiS not desiring to plead further, judgment was entered dismisslng 
the pétition. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

E. E. Corwine, for plaintiff in error. 
Ulric Sloane, for défendants in error, 

SEVERENS, Circuit Judge, having made the preceding statement, 
delivered the opinion of the court. 

It is not alleged that the plaintiflf was attempting to go upon the 
Cutlers' lot upon any express invitation, or any invitation to the pub- 
lic implied from a sufïerance by the Cutlers of the use by others of 
their premises for such or any other purpose. They were, therefore, 
not bound to contemplate that any person would attempt to commit an 
act which to them would be a trespass. The gravamen of the com- 
plaint against them is that they owed to the public a duty to build 
a railing at the top of the wall, So as to prevent people from falling 
ofï the highway upon their premises. It does not appear that there 
was any sidewalk or path along the edge of the street, or that there 
was any traveled way other than the roadbed of an ordinary high- 
way. The court could imply no more than this in the face of a de- 
murrer. Moreover, it is charged by the plaintiff that it was the duty 
of the commissloners to construct a railing at this place. It is not 
alleged that the building of the retaining wall was improper either 
in design or exécution, and it could not be said as matter of law that 
the owners of the adjacent premises exceeded their rights in building 
it, and the pétition allèges that it was done with the assent of the board 
of county commissloners. If the conditions thus brought about in- 
dicated the necessity of a railing for the protection to travelers, we 
think the duty rested on the board, and not upon the owners of the 
adjacent property. Then as to the duty of the board of county com- 
missioners, we refer, without repeating, to what has been said in 
regard to the statements of the pétition respecting the character and 
uses of the highway, and, among other things, to the failure to allège 
that there was any traveled path along the top of this embankment. 
We make this particular référence, because as a gênerai rule, in the 
country and in small collections of inhabitants, it is not usually deemed 
necessary to fit the whole width of the highway for the purposes of 
travel, difïering in this regard from the requirements in cities and 
large towns. 

But, without dwelling longer upon this aspect of the case, we pro- 
ceed to inquire whether the plaintiff was, at the time of the accident, 
in the exercise of a right with respect to which he was entitled to 
invoke the duty of protection which the county board owed to the 
public. It may be conceded that if there was a way appropriated to 
the use of, or actually used by, the public along the margin of the 
highway upon the embankment in question, and the plaintiff while 
traveling on it had missed his footing, or by any other accidentai 
cause, without négligence on his part, had fallen off the side of the 
way and been injured, the county board would hâve been liable for his 
damages. 
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The Revised Statutes of Ohio of 1906 contain provisions as follows: 
Section 4941-1 provides that: 

"It shall be the duty of every board of county commlssloners In this state 
to, wlthin two years after the passage of this act, erect or cause to be erected, 
and maintain, where the same has not aiready been done, one or more guard 
rails on each end of every county bridge, vladuct or culvert, the same being 
more than flve feet high ; and also erect, or cause to be erected, where the 
same has not aiready been done, one or more guard rails on each side of 
every approach to each and every county bridge, viaduct or culvert, wherever 
sald approach or embankment is more than six feet high. * ♦ •" 

Section 4941-3 provides that: 

"Said guard rails shall be erected in a substantial manner, having sufQclent 
strength to serve as a protection to life and property." 

Section 4941-3 of said statutes provides : 

"Bach and every failure to comply with the provisions of this act shall 
render the county liable for ail accidents or damages as the resuit of such 
failure, which may occur after a period of five years from the passage of this 
act" 

86 Ohio Laws, p. 100, enacted March 14, 1889. 

Thèse statutory provisions are, of course, to be construed by référ- 
ence to the nature of the subject to which they relate; that is to say, 
the protection of persons using the highway for the purposes of 
travel. The Habihty hère relied upon is one imposed by statute, and 
the décisions of those states where the liability of the municipality for 
defects in highways rests upon statutory contracts are most pertinent. 
Of such statutes it is said in 5 Thompson on Négligence, § 920, that 
"they give a right of action only to persons using the highway as 
travelers." In Blodgett v. City of Boston, 8 Allen, 337, it was con- 
tended that "if a highway is unsafe for travelers any person sustain- 
ing an injury may recover; that there is no limitation to the class of 
persons who may recover." But the court overruled this contention, 
saying : 

"The doctrine has been often declared by this court that the liability of 
towns and cities for injuries to persons or property occasloned by defects in 
highways is intended to be commensurate only with the duty imposed on 
them ; that is, to keep them in repair, so that they may be 'safe and convenient 
for travelers at ail seasons of the year.' This is the necessary and unavoid- 
able implication resulting from the provisions of the statutes which impose 
the duty and déclare the liability. In the absence of any clear and explicit 
enactment requiring a différent interprétation, the reasonable construction of 
a statute which créâtes an obligation and at the same time prescribes the 
penalty or liability for its breach is that the standard of responsibility is not 
intended to be greater or more extensive than the rule of duty. The latter 
constitutes the measure by which to ascertain and limit the extent of the 
former. It has accordingly been held that towns and cities nre not liable 
for damages occasioned by defects in highways to persons who were not trav- 
elers thereon at the time the injury to themselves or their property was 
sufCered." 

So long as the traveler is using it for such purposes he has the 
right to expect that public officers having it in charge hâve performed 
their duty. But when he leaves it and enters private property he 
ceases to hâve such right. Especially would this be so when, as in 
this instance, he leaves the highway where there is no bypath and at 
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an unusual and unaccustomed place: It is true that, if the traveler is 
compelled by necessity to turn out of the highway temporarily in 
order to pursue his journey, lie would net lose his right as such in 
going out of and returning into the highway. But this is a necessity 
arising from some defect or obstruction in the highway, and not some 
peculiar necessity of his own. The board of county commissioners 
were bound to contemplate such damages as the traveler would incur 
while using the highway for its intended purpose. But they were not 
required to anticipate that the traveler miglit be leaving the highway 
at such a place as this for a private purpose, and take measures for 
guarding him while doing so. In the decided cases upon this subject 
it seems to be assumed, when not expressly stated, that ofHcials charged 
with the oversight of public highways owe the duties of their office 
to the public while the latter are traveling upon them, or being in 
the highway and occupied with the ordinary incidents of travel, such 
as stopping for rest, or engaging for a moment in conversation with a. 
passing acquaintance or one standing by the wayside, or stopping for 
casual repairs. For cases involving the gênerai principles applicable to 
the subject we hâve been discussing, see Smith v. Inhabitants of Wen- 
dell, 7 Cush. 498 ; Kellogg v. Inhabitants of Northampton, 4 Grav, 65, 
69 ; Stickney v. Salem, 3. Allen, 374 ; Dickey v. Maine Tel. Co., 46 Me. 
483 ; Brown v. Skowhegan, 82 Me. 273, 19 Atl. 399 ; Svkes v. Pawlet, 43 
Vt. 446, 5 Am. Rep. 595 ; Goodin v. Citv of Des Moines, 55 lowa, 67, 7 
N. W. 411; City of Scranton v. Hill, i03 Pa. 378, 48 Am. Rep. 311; 
Shearman & Redfield on Négligence, § 384. 

In the case of Stickney v. Salem, the plaintifï's intestate was lean- 
ing upon a railing at the termination of a street, engaged in gênerai 
conversation with a friend. The railing was defective and gave way. 
The man fell backward over the wall onto the beach below and was 
injured. It was held there could be no recovery, and Bigelow, C. J., 
said : 

"Taking the statement of the plaintilï's witness, who was with the de- 
«eased at the time of the accident, to be true, it is clear that no cause of 
action against the défendants was proved. His testimony shows that the 
deceased was not using the railing, which is alleged to hâve been defective, 
for a purpose for which the city was bound to erect and maintain it. His im- 
proper and unauthorized aet contributed to the accident. The légal obliga- 
tion of keeping a sufflcient railing upon a highway is imposed only when it is 
neeessary to marli the limits of that part of the road within which persons 
may safely travel, or to furnish a guard against dangerous places, so that 
proper protection may be afforded to those who in the exercise of due care 
as travelers, while passing or standing on the way, might otherwise be ex- 
posed to accident or injui-y. If a person, without fault or négligence on his 
part, Is forced against a railing, or talées hold of it to aid his passage, or 
falls against it by accident, or ha s occasion to use it in any way in further- 
auce of the lawful and reasonable exercise of his right as a traveler, and by 
reason of any defect or insufflciency it gives way and causes an injury, a town 
or city would be llable to make full compensation for the damages thereby 
occasioned. But this is the e.xtent of the liability." 

Our attention bas not been called to any décision of the Suprême 
Court of Ohio very closely in point. But in the case of City of Day- 
ton v. Taylor's Adm'r, 62 Ohio St. 11, 56 N. E. 480, that court had to 
deal with a case where the décèdent had, while traveling in a dark 
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night, suffered injury in the circumstances stated in the following 
paragraph of the syllabus: 

"A pedestrian, who, witliont neeessîty aad for his own convenfence, départs 
from the sidewalks and street crossings, upon whicli he would hâve avoided 
Injury, and crosses a street intersection diagonally, and is injurcd by slipping 
Into a catch-basin which lay between the crossings, niust be held to hâve 
assumed the rislis vs'hich lay in the path he thus chooses." 

The principles which we hâve accepted as correct as well as the 
reasons on which they rest were those there adopted and applied. 
And it is proper to note that Judge Davis, in delivering the opinion of 
the court, expressed a view in regard to the plaintifï's négligence 
much the same as that expressed by Judge Thompson, who decided 
this cause at the circuit, which we hâve quotcd, in the statement pre- 
ceding this opinion. Judge Davis in the opinion referred to said : 

"He was net exereising ordinary care for his own safety. * * * And in 
departing froni t!ie usual and safe way which the municipality had provided 
for him, he assumed ail the rislis which lay in the path he chose for him- 
self." 

In Goodin v. City of Des Moines, supra, the injury happened while 
the plaintiff was entering the highway at a defective place from pri- 
vate premises. In several cases it has been held that the municipality 
was not liable for damages sustained by one who encountered an ob- 
struction within the lawful limits of the highway, when he turned 
oiï from the traveled way and was passing into a private way of his 
own. Perhaps thèse cases may be thought to apply too rigorous a 
rule. For there it might fairly hâve been anticipated that some trav- 
elers would be likely to use that part of the légal highway. The ground 
on which they may be supported is that the duty of the municipality 
or its officiais was a duty to the gênerai public, and not to individuals 
who were making a spécial use of the highway outside the traveled 
roadway. In the présent case, however, as we hâve already pointed 
eut, it was not to be anticipated that travelers on this highway would 
deliberately leave it at a place where there was no invitation to leave 
it, and no usage or necessity for any member of the public to leave 
it. And while the neglect to comply with the statute would render 
the board of county commissioners liable for ail the conséquences 
which they should reasonably be required to anticipate as a consé- 
quence of such neglect, it would not render them responsible for con- 
séquences not reasonably to be anticipated. 

The court below was of opinion that the plaintiff could not 
maintain this action because he was himself négligent ; and we are 
much inclined to that conclusion. That he should hâve gone from a 
place of safety off in the darkness into an unknown and undistin- 
guishable place seems hardly reconcilable with the conduct of a pru- 
dent man. Nothing appears to show that upon proper request to 
those in the store the opportunity for relieving his need would not hâve 
been supplied or pointed out. Ordinarily the question of contributory 
négligence is one for the jury; but, like any other question of fact, 
the case may be so clear that no two opinions could be reasonably had 
142 F.— 45 
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upon ît, in which condition it is a question for the court. But we rest 
our décision upon the ground previously stated, and hold that the de- 
murrers of the défendants were properly sustained. 
The judgraent should be affirmed, with costs. 



COULTER et al. v. B. F. THOMPSON LUMBER CO. 

(Circuit Court of Appeals, Sixth Circuit January 24, 1906.) 

No. 1,431, 

1. TbIAI; — IhSTBUCTIONS — PROVINCE OF CotTET. 

Whether or not one class of testlmony on an Issue of fact Is entttled 
to greater weight than another Is a question of fact, and it is not the 
province of tlie court to instruct the jury as to wtilch class should be 
preferred. 

[Ed. Note.— For cases in point, see vol. 46, Cent. Dig. Trial, § 439.] 

2. Same — Refusai op Keqtjests. 

It is not error to refuse an Instruction, although correct, where the 
law applicable has been correctly giveu to the jury by the court In its 
charge in différent language. 

[Ed. Note.— For cases in point, see vol. 46, Cent. Dlg. Trial, §§ 651-659.] 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

The plaintifC below brought this action to recover damages resulting from 
an alleged breach of a contract for the purchase of oak lumber to be delivered 
by the défendants at Clarksville, Tenu., witnessed by a letter from the de- 
fendant, the terms of which vrere duly accepted by the plaintiff, as foUows: 

"Clarksville, Tenn., January 28, 1902. 

"Dear Sirs : We enter your order for the following order : Three hundred 
to five hundred thousand feet (estimated) of quartered whlte oak. Should 
there be more on the tract of timber, you are to hâve it at the same priée, 
and will eut your order 4-4, 5-4 and 6-4, ail to be put on sticks durlng the 
year 1902. Ones and twos six-inch and up wide and ten-inch up long. Price 
of ones and twos forty dollars ($40.00) per thousand feet. Gommons to be 
four-lneh and up wide, eight-inch and op long, price of commons twenty dol- 
lars ($20.00) per thousand feet. Stock to be four to five months on sticks. 
Tei-ms cash, less two per cent as fast as lumber Is shipped out, and bill ren- 
dered to main office In Grand Kapids, Mich. Above priées are t. o. b. cars 
this place, lumber to be inspected hère by your man. 

"Your acceptance of the above wUl constitute a contract between us. 

"Ooulter & Merritt." 

Of the quantity of lumber mentloned only two loads, amounting to 21,- 
714 feet, were delivered. The plaintiff alleged that the market value of the 
undelivered portion of what should bave been delivered under the terms of 
the contract was muoh higher at Clarksville at the time when it was to be 
delivered than the contract price, and this différence was what the plaintiff 
claimed to recover. A verdict was fouud and a judgment rendered in favor 
of the plaintiff for $4,174.50. A motion for a new trial was made and re- 
fused. 

H. N. Leech, for plaintiffs in error. 
F. P. Bond, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
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SEVERENS, Circuit Judge, having made the preceding statement 
delivered the opinion of the court. 

No exceptions were taken upon the trial, either to rulings of the 
court in admitting or rejecting évidence, or to the instructions given 
to the jury. After the court's instructions had been given, counsel 
for défendants moved the court to give the following additional in- 
structions : 

"(1) How much of the tlmber on the tract was quarter-saw stock Is best 
shown by évidence of how much was actually sawed eut by a compétent 
sawyer. Sueh évidence, If made before you, should be accepted In préférence 
to estimâtes made by any of the witnesses as it stood on the ground. 

"(2) If, in February, 1903, plaintifï Insisted that the contract was breached, 
and refused then on that account to accept any lumber then on hand, there 
could not be any recovery for failure to deliver the amount so on hand." 

Thèse propositions were declined, to which action of the court the 
défendants excepted. The défendants excepted to the refusai of the 
court to grant a new trial and hâve assigned error upon it. In regard 
to this, we hâve only to reiterate the rule of the fédéral appellate 
courts that the action of the court upon motions for new trials, being 
matter of discrétion, is not the subject of review. The circumstances 
are not so extraordinary as to justify a disregard of the rule. There 
is nothing, therefore, for us to consider except the refusai of the court 
to give to the jury the above-mentioned instructions as requested by 
the défendants. The contract states that the quantity of lumber sold 
is an "estimated" quantity. This has référence to a fact, proven by 
the évidence, that the subject of the contract was the product of the 
oak timber on a certain tract of land called the "Rudolph Tract." To 
show how much there was of this, and therefore how much should 
hâve been delivered to the plaintiff, the latter called expert estimators 
who had gone over the tract for the purpose of estimating the oak tim- 
ber suitable for quarter sawing, and who testified that according to 
their estimâtes there was as much as the estimate made in the con- 
tract. On the other hand, the défendants produced as a witness the 
sawyer who sawed out the oak timber on the tract, and who testified 
that not more than 75,000 feet of quartered-sawed lumber could be 
got out of it. The court could not hâve granted the first of the re- 
quested instructions without usurping the province of the jury. It 
was not a question of law whether the testimony of one of the par- 
ties should be preferred to that of the other, but a question of fact 
to be submitted to the judgment of the jury. It was perfectly com- 
pétent for them to détermine from the testimony which was the most 
satisfactory and most safely to be relied upon. This was the view of 
the court, and its instructions upon this subject were full and correct. 
After referring to the wide discrepancy of the witnesses upon this sub- 
ject, the court said: 

"Now, whether the one set of witnesses or the other is mistaken about this, 
the jury must say. And, in determining that, you look to their intelligence, 
their manner on the stand before you, their opportunity growing out of their 
expérience as lumbermen, and the extent to which they had put calculations 
of timber to the test. Then look to what they did in this instance as a 
method of ascertaining the probable quantity of timber, whether it was by 
their estimation, or by running it ofC In slips and counting the trees or by 
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counting the trees as a whole. Confessedly, of course, !t could be Just an 
approximation or a probable estimate In the very nature of ttie subject; but 
there is a very wide différence liere. » ♦ * ïou look to the circumstances 
and situation of each witness, any motive he mlght hâve, if any, and to his 
methods, as I hâve said, of measuring or estimation. His intelligence and 
his expérience, ail of those things eut quite a figure in enabling the jury to 
say how much crédit shall be given to this witness or that witness ; whether 
his statement in itself is probable or improbable. So that the question before 
you is, what quantity of lumber the défendants, acting in good faith, under- 
talùng to eut ail that could be eut Into quarter-sawed oak and exercising 
reasonable slùll and care in sawing it, what quantity ought this plaintiff to 
hâve delivered to him there on the cars at Clarksville ready for shipment?" 

In the opinion of the court in .^tna Life Insurance Co. v. Ward, 
140 U. S. 76, 91, 11 Sup. Ct. 720, 35 L. Ed. 371, it was said: 

"It may be that, If we were to usurp the functions of the jury and déter- 
mine the weight to be given to the évidence, we might arrive at a différent 
conclusion. But that ia not our province on a writ of error. In such a case 
we are conflned to the considération of exceptions, taken at the trial, to 
the admission or rejeetion of évidence and to the charge of the court and its 
refusais to charge. We hâve no concern with questions of fact, or the weight 
to be given to the évidence which was properly admitted. Minor v. Tillotson, 
2 How. 302, S93, 11 L. Ed. S]2; Zeller's Lessee v. Eckert, 4 How. 289, 11 L. 
Ed. 979 ; Dirst v. Morris, 14 Wall. 484, 490, 20 L. Ed. 722 ; Prentice v. Zane's 
Adm'r, 8 How. 470, 485, 12 L. Ed. 1160; Wilson v. Everett, 139 U. S. 616, 11 
Sup. Ct. 664, 85 L. Ed. 286." 

Of course, if there is no évidence fairly tending to establish a ma- 
terial fact in favor of one of the parties, it would be within the prov- 
ince and duty of the court to so déclare and to direct the jury accord- 
ingly. Mt. Adams, etc., R. Co. v. Lowery, 74 Fed. 463, 20 C. C. A. 
596; Travelers' Ins. Co. v. Randolph, 78 Fed. 754, 24 C. C. A. 305; 
Minahan v. Grand Trunk Western Ry. Co. (C. C. A.) 138 Fed. 37. 
But that was not the case Iiere. The évidence of the estimators wras 
undoubtedly compétent évidence and had some tendency to show that 
there was sufEcient timber on the tract to fill the wliole, or in a much 
larger measure than the défendants claimed, the requirements of the 
contract in respect of tlie quantity to be delivered. 

The case of Vermont Street, etc., Church v. Brose, 104 111. 206, 
cited by counsel in support of their contention is not relevant. That 
was a proceeding in equity for the enforcement of a mechanics' lien. 
The lower court had found the fact upon an issue regarding the thick- 
ness of a wall of the building. There was évidence of an exterior 
measurement and also testimony of the masons who built it. The court 
below thought the latter most reliable, and the Suprême Court thought 
so too and confirmed the finding. But it is obvions that the language 
of the court there relied on was used arguendo in référence to a 
question of fact, and was not a ruling upon matter of law. 

Then, as to the second proposition : If there were no circumstances 
or conditions which would qualify the elïect of the tender of the lumber 
therein mentioned and a tender was in fact made, the proposition would 
seem to be sound. The défendants would hâve the right to minimize 
the plaintiflf's damages to that extent. The principle involved was 
recognized by this court in Bovce's Adm'rs v. Porter, 22 U. S. App. 
483, 63 Fed. 62, 11 C. C. A. 27, 26 L. R. A. 167, sub. nom. Lawrence 
V. Porter, where, directly after the breach of a contract for the sale of 
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lumber, the défendant offered to supply it at the contract price. It 
was held that the seller might do this and thereby defeat the buyer's 
claim for damages, subject to the condition implied in the following 
language of the opinion : 

"The offer after the breach by the défendants to sell the lumber necessary 
to complète the contract was not coupled with any condition operating as an 
abandonment of the contract, nor as a waiver of any right of action for dam- 
ages for the breach." 

A proper instruction to the Jury upon this point should state the 
rule with its proper limitations, where the évidence is such that the 
jury might think that the tender was not absolute and unqualified. 
But, on turning to the bill of exception, we find that the court had 
already, in substance, given this request of the défendants with the 
proper limitations which the jury might find from the évidence to 
exist. Referring to this contention of the défendants, the court said 
to the jury : 

"Now, if the défendants tendered any quantity of lumber sawed in accond- 
ance with this contract, and the plaintiff refused, without good reason, to re- 
ceive it, that would be a satisfaction, just the same as If it had been received, 
to the extent that there was an ofCer or tender of the lumber. Now we may 
eall that, for short, a valid offer, because to make it a valid ofler it must 
hâve been sawed in accordance with the contract. If there was an estab- 
lished and weil-known usage or custom in the trade to offer to ship this 
lumber only in car load lots of one kind, if that was a fixed and establisbed 
usage, that usage would incorporate itself into this contract, and it would 
hâve been the duty of défendants to hâve furnisbed it in car load lots in 
accordance with the establisbed trade usage. Now, whether that was the 
case or not, you must say upon the évidence. I believe It is not contradicted 
that that was the usage, but you must find out and infer how that was." 

As was said by Mr. Justice Lamar in delivering the opinion of the 
Suprême Court in New York, Lake Erie, etc., R. R. Co. v. Winter's 
Adm'r, 143 U. S. 60, 75, 12 Sup. Ct. 356, 36 L. Ed. 71 : 

"It is much the better practice to refuse to give instructions to the Jury, 
the substance of which bas already been stated in the gênerai charge, than 
to repeat the same charge in diffei-ent language, altbough the charge requested 
may be technically correct as an abstraet proposition of law ; for a multitude 
of instructions, ail stated in différent language and meaning the same tbing, 
tends rather to confuse than to enlighten the minds of the jury." 

No error in the proceedings to which the exceptions relate being 
found, the judgment must be affirmed with costs. 



PROVIDENT SAVINGS LIFE ASSUR. SOC. v. TAYLOR et al. 

(Circuit Court of Appeals, Third Circuit. January 22, 1900.) 

No. 51. 

1. Insueanob— Life Insueance— Contract— Construction. 

A life poiicy provided that the assurance should not become binding 
on the Society unless the poiicy was in force on the death of assured, 
nor unless such death should occur within five years from the date of 
the poiicy, except as it might be renewed or continued thereafter. A sub- 
séquent clause declared that tbe assurance was granted in considération 
of the application and the payment in advance of the first premium and 
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the payment of an equal sum In every year during the continuance of the 
pollcy, and that assured should hâve a grâce of 30 days In the payment 
of premiums and the policy should be incontestable after two years. 
Eeld, that the pollcy constituted an entire contract of assurance for a 
period of at least flve years, subject to forfeiture for assured's failure 
to pay premiums as provided. 

2. Same — ^Payment op Premiums — Geace — Death of Asstjeed. 

Where a pollcy, provlding that the assurance was granted in consid- 
ération of the annual payment of premiums on or before December 28th 
in each year, also provided that assured should be entîtled to a grâce of 
30 days in the payment of premiums after the first, the policy was not 
forfelted on the death of assured within the period of grâce by the non- 
payment of a subséquent premium. 

3. Same. 

Such provision for grâce was not a mère Personal privilège exercls- 
able only by assured during his lifetime, nor a mère continulng offer 
which assured could only accept during his lifetime, but was an intégral 
part of the pollcy and a contractual right. 

4. Same — Notice. 

Where a pollcy sued on gave insured an absolute right to 30 days' 
grâce in the payment of premiums, a notice of the maturity of the pre- 
mium, reciting that unless the premium was paid by or before the due 
date the pollcy would be forfeited, and declaring that it was not to modify 
any terms of the contract, did not operate to deprive assured of the 
right to such period of grâce. 

5. Same — Tendee. 

Where insured died within the period of grâce allowed by the policy for 
the payment of premiums, the rlghts of the parties on the policy became 
flxed, and no tender of the premium then due by insured's executors was 
necessary to enable them to recover on the policy. 

6. Same — Abandonment op Insueance — Considération. 

A statement by assured, without considération, that he did not Intend to 
continue the policy, made while the same was In force, did not constitute 
a waiver of his right to grâce in the payment of the succeedlng premiums. 

In Error to Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 134 Fed. 933. 

Edwin W. Smith, for plaintiff in error. 
John S. Wendt, for défendants in error. 

Before ACHESON, DALI.AS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. On December 28, 1900, the Provident 
Savings Life Assurance Society of New York (the défendant below 
and plaintifif in error) issued its policy for $25,000 to Selwyn M. Tay- 
lor upon his life. The policy provided : 

"The amount assured hereby will not become bindlng upon the soclety 
unless this policy is in force at the time of the death of the assured nor 
unless such deatli shall occur wltliin five years from the date hereof, except 
as this assurance may be renewed and continued thereaf ter as provided upon 
the third page of this pollcy." 

It also provided: 

"This assurance is granted in considération of the application for this 
pollcy, which Is a part of this contract, and of the payment in advance oi; 
four hundred and seventy-fiye and 50-100 dollars, and of the payment there- 
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after of four hundred and seventy-flve and 50-100 dollars, on or before the 
twenty-eighth day of December lu every year durlng the continuance of thls 
pollcy." 

It also provided: 

"The privilèges and conditions, renewal, options, loans and surrender values 
under renewal sélection stated on tlie second and third pages thereof, are 
hereby deelared to be a part of this coutract as fully as if recited at length 
over the signatures hereto affixed." 

Under the head of "Privilèges and Conditions," on the second page 
are the following: 

"I. This policy does not go into effect nntil the flrst premium hereon has 
been actually paid during the lifetime and good health of the assured. » » ♦ 

"II. Grâce in tne Payment of Premiums. A grâce of thirty days will be 
allowed in the payment of the premiums hereafter due on this policy, pro- 
vided always that whenever advantage is talien of this grâce, interest at the 
rate of five per cent, per annum shall be paid to the society for the time 
deferred." 

And on the third page is the following condition: 

"This policy shall be indisputable after two years from its date of issue 
for the amount due, provided the premiums are duly paid as set forth above." 

Prior to December 28, 1903, notice that a premium would be pay- 
able on that date was mailed by the assurance society to the assured, 
containing the statement, "Unless said premium shall be paid by or 
before said date, the policy and ail payments made thereon will become 
forfeited and void"; but this notice also stated: "This notice is re- 
quired by the statutes of New York and does not modify any of the 
terms of the contract." The policy contained no express provision 
that it should become forfeited or lapse if a deferred premium was not 
paid at the due date. The first or advance premium was duly paid 
on this policy and also the premium which became payable on Decem- 
ber 28, 1901, and on December 28, 1903. The premium which became 
payable on December 28, 1903, was not paid. The assured died within 
the period of grâce, on January 25, 1904. On the day following (Jan- 
uary 26, 1904), his executors tendered the amount of the premium 
then due, with interest, to the agent of the assurance society, but accept- 
ance thereof was declined. Upon refusai of the assurance society to 
pay the policy, on the ground that it was not in force when the assured 
died, his executors brought this action on the policy. At the trial, 
under the instructions of the court, there was a verdict for the plain- 
tifïs for the amount of the policy, less the amount of the unpaid pre- 
mium and interest thereon, subject to questions of law reserved, namely : 

"(1) Whether the déclaration of the insured to the agent of the company 
when he requested payment of the premium on January 22 or 23, 1904, that 
he did not intend to continue the policy, was a waiver of the grâce and ter- 
minated his rights under the policy. (2) Whether the omission of the in- 
sured to pay the premium during his life defeated a right of recovery." 

Subsequently the court entered judgment in favor of the plaîntiflfs 
upon the verdict, and thereupon the défendant sued out this writ of 
error. 

The contract in this case was not an assurance for a single year 
with a privilège of renewal from year to year by paying the annual 
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premîum, tut was an entire contract of assurance for the period of 
at least five years, impliedly subject to forfaiture by failure to perform 
the condition subséquent of payment of premiums as provided in the 
contract taken as a whole. New York Life Insurance Co. v. Statham, 
93 U. S. 24, 30, 23 L. Ed. 789 ; McMaster v. New York Life Insurance 
Co., 183 U. S. 25, 35, 22 Sup. Ct. 10, 46 L. Ed. 64. Such being the 
character of the contract which went into efïect upon the paj'ment 
of the initial premium, let us now turn to the provisions respecting 
the payment of the premiums thereafter falling due. 

The provisions above quoted, that the assurance was granted in con- 
sidération of the annual payment of the stipulated premium on or be- 
fore the 28th day of December in every year, cannot be read alone. The 
contract equally maîtres as part of itself the privilège above quoted as 
to grâce in the payment of premiums. The poHcy déclares positively 
and unequivocally that a grâce of 30 days will be allowed in the pay- 
ment of the premiums tliereafter due. Now, undoubtedly, had the 
assured lived, he would hâve had the indisputable right to pay the 
premium in question at any time before January 28, 1904, and thereby 
would hâve complied with the terms of the policy. As already pointed 
out, there is in the policy no express clause of forfeiture for nonpay- 
ment of premiums on the due date. The fallacy in the argument for 
the défense lies in the false assumption that this policy had been for- 
feited under its terms, and that the efïect of a payment of premium 
within the 30 days of grâce would hâve been to reinstate the policy. 
On the contrary, this policy was not forfeited at ail, but throughout 
the period of grâce subsisted in full force. It needed no reinstatement. 
A payment within the period of grâce would not hâve operated as a 
reinstatement, but its only efïect would hâve been to prevent a for- 
feiture after the expiration of the 30 days of grâce. Nor are we 
able to assent to the suggestion that the grâce of 30 days was a mère 
privilège of the assured, and hence exercisable only in his lifetime, or 
that the privilège as to grâce amounted only to a continuing offer 
which the assured never accepted. Such a construction would be 
to change the contract. This provision as to grâce was an intégral 
part of the policy and was a contractual right of the assured. Equally 
untenable is the view that by virtue of the notice to the assured above 
mentioned the policy became forfeited. The notice could not change 
the contract of the parties, and, as its terms above quoted show, did 
not purport to modify any of the terms of the contract. Accordingly 
(postponing for the présent considération of the question of waiver) 
we think it is perfectly clear that on January 25, 1904 (when the 
assured died), his policy had not been forfeited, but was in full force. 
Such was its status when death fixed the rights of the parties. We 
concur, therefore, in the view of the court below, that the omission 
of the assured to pay during his life the premium in question did not 
defeat a right of recovery by his executors. The views we hâve 
expressed above as to the construction of the policy are amply sus- 
tained by analogous cases. Stuart v. Freernan, 87 Law Times Re- 
ports, 516 ; Kentucky Life & Accident Insurance Co. v. Kaufman, 
102 Ky. 6, 42 S. W. 1104 ; McMaster v. New York Life Insurance Co., 
183 U. S. 25, 22 Sup. Ct. 10, 46 L. Ed. 64. It must also be remembered 



CEOSBY V. EMERSON. 713 

that ît is a well-settled principle that a policy of însurance, in the 
case of doubt as to its meaning, must be interprétée! most strongly 
against the insurer. National Bank v. Insurance Ce, 95 U. S. C73, 24 
L. Ed. 563 ; McMaster v. New York Life Insurance Co., supra. 

As to the matter of tender of the premium after the death of the 
assured, but within the period of grâce, we think such tender, had any 
been needed, was duly made by the proper persons, but no tender 
was necessary, as the rights of the parties were already fixed by and 
at the time of the death of the assured. 

There remains to consider the point arising upon the first reserved 
question — whether the assured's déclaration to the company's agent 
on January 22 or 23, 1904, that he did not intend to continue the 
pohcy, was a waiver of the grâce and terminated his rights under the 
policy. This déclaration of the assured was without considération, 
and was not binding upon him. Notwithstanding what he had said, 
he could still hâve paid or tendered before the expiration of the 30 
days the premium, and the company would hâve had no légal right 
to refuse it. There is no évidence, moreover, that the company was 
in any wise misled by this déclaration of the assured. At most, it 
was a mère statement of an intention as to which the assured had 
the légal right to change his mind during the period of grâce. 

The judgment of the Circuit Court is affirmed. 



CROSBY V. EMERSON. 
(Circuit Court of Appeals, Third Circuit. January 19, 1006.) 

No. 41. 

Biixs AND Notes — Feaud — Instructions. 

In an action on a note given for the prlce of mlnlng stock, défendant 
claimed fraudaient représentations and requested tlae court to charge 
that, if ttie jury believed that any représentation made by the seller of 
the stock to défendant was material and fraudulent, and that défendant 
relied thereon as true in the purchase of the stock, défendant wac! en- 
titled to judgment, though he afterwards proinised to pay the note. The 
court, in answer to the request, charged that. If tlje jury believed that 
the statements and représentations made by the seller to défendant were 
material and fraudulent, and that défendant relied thereon as true In 
the purchase of the stock, défendant was entitled to judgment, though 
défendant afterwards promised to pay the note, but that the court did 
not reniember there was any évidence of any promise made to pay the 
note. Beld, that the instruction given was more favorable to défendant 
than he was entitled to demand. 

Same. 

In an action on a note alleged to bave been procured by fraud it was 
proper for the court to refuse to charge that if défendant purchasêd stock 
for which the note was given, relying on représentations which were 
fraudulent, he had the right to maintain an action for deceit against the 
person guilty of fraud, or he might waive the fraud and proceed for 
breach of the original contract. or, having rescinded the contract, he 
might sue in assumpsit to recover the amount paid, wliich rights were 
open to him in défense to the note; the rights stated being in no sensé 
défenses, but mère statemeuts of remédies open to défendant on a hypo- 
thetical state of facta. 
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3. Salis — Fbaxjdtjeent Représentations — Mattebs oï Opinion. 

Représentations made by the seller of mining stock whlch were mère 
expressions of opinion as to the value of the mining property of the cor- 
poration whose shares he was selllng, together wlth prédictions made as 
to future opérations and profits and dividends which were expected to 
be reallzed but were not, could not 'be made the basis of a défense to 
an action on a note glven for the price of the stock, without proof of any 
belief or knowledge on the part of the seller, which did not correspond 
wlth hls statements and prédictions. 

[Ed. Note. — For cases in point, see vol. 23, Cent. Dlg. Fraud, §§ 12, 13 ; 
vol. 43, Cent Dig. Sales, § 67.] 

4. APPEAL— ASSIQNMENTS OF ErEOB— COURT RULES. 

Under Circuit Court of Appeals, Rule 11 (90 Fed. cxlvl, 31 C. C. A. 
cxlvt), providing that when an error Is alleged In the admission or re- 
jectlon of évidence the assignment of error shall quote the full substance 
of the évidence admltted or rejected, an assignment that the "court erred 
In overrullng defendant's offer of a certain letter of H. to G." was fatally 
defectlve. 

5. Evidence— DocuMENTAET Evidence— Letters— Copies. 

Where, In an action on a note, an undated copy of a letter alleged to 
hâve been written by the payee's agent was ofCered In évidence, but no 
attempt was made to show that any original of the letter exlsted, and 
It was not proved that It actually came from the payee's agent, the copy 
was properly excluded. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dlg. Evidence, §| 
1648-1650.] 

6. BiLLS AND Notes — Actions — Issues, Peoof, and Variance. 

Where, under the New Jersey statute authorizing a défendant to an- 
nex to a plea of gênerai Issue a notice of spécial matter, which if pleaded 
would be a bar to the action, and, to give évidence of such matter, the 
défendant In an action on a note pleaded non assumpsit, with notice, 
and the spécial matter flled was a mère statement that the note sued 
on was procured by the payée through fraud of which the plaintlfC had 
knowledge, défendant was not entitled to hâve représentations virhich were 
not of such a eharacter as would avoid the contract for fraud consid- 
ered as warranties. 

7. WlTNESSES — CBOSS-EXAMINATION — SCOPE. 

Where, In an action on a note by an Indorsee, plalntitt was called as a 
wltness for défendant and examined regarding the clreumstances sur- 
rounding hls becoming the owner of the note and as to what occurred 
between himself and the payée at the time, how much he gave for it, 
and how he came to purchase It, it was proper for plaintifC on cross- 
examlnatlon to ask the witness to give the whole conversation between 
the payée and himself at the time the note was purchased. 

[Ed. Note.— For cases in point, see vol. 50, Cent. Dig. Wltnesses, §§ 933, 
1002.] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

C. L. Cole, for plaintiff in error. 

Henry D. Hotchkiss, for défendant m error. 

Before DALLAS and GRAY, Circuit Judges, and BUFFINGTON, 
District Judge. 

GRAY, Circuit Judge. George W. Crosby, by this writ of error, 
seeks to secure the reversai of a judgment recovered against him 
in the Circuit Court of the United States for the District of New 
Jersey, by Jabez O. Emerson, the défendant in error, for $8,640.97, 
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entered on a verdict in a trial before said court and a jury. The 
déclaration is upon a promissory note for $10,000, dated New York, 
July 8, 1903, made by said George W. Crosby, défendant below, and 
payable to one W. P. Harlow, at the Guardian Trust Company, New 
York City, six months after date. Indorsed upon the note are the 
following words : 

"Tbe time for the payment of tbis note is hereby extended six months 
from January Sth, 1904. Tlie receipt of $2,000, ou account, and the acerued 
interest to January Sth, 1904, is hereby ackuowledged. 

"[Signed] W. P. Uarlow." 

Below this appears the following: 

"Pay to the order of J. O. Emerson without recourse. 

"[Signed] W. P. Ilarlow." 

Emerson, the plaintiff below, as indorsee, sued for $8,000, the 
balance due on the note, with interest from January 8, 1904. The 
défendant pleaded "non assumpsit," with notice under the statute 
of New Jersey of spécial matter, which was stated to be fraud in 
the procurement of said note, and want of considération, 

The undisputed facts, as they appear from the record and as sum- 
marized in brief of défendant in error, are: That on the Ist day of 
November, 1903, George W. Crosby, the plaintift in error, was in- 
troduced to W. P. Harlow, the payée of the said note, by one Van 
Amburgh, at Harlow's office in New York City. At this meeting, 
plaintiff in error bought from Harlow 1,000 shares of Yaquie Copper 
Company stock, at $13.50 per share, and gave therefor his note, dated 
November 1, 1903, for $13,500, payable 90 days after date, to the 
order of W. P. Harlow. There were three persons présent at this 
transaction, viz., plaintiff in error Crosby, Harlow, and Van Am- 
burgh. Harlow died the 6th day of December, 1904, after the bring- 
ing of this suit but before the trial thereof. Van Amburgh was not 
called as a witness by either party. Crosby, as a witness in his own 
behalf, testifîed to certain représentations made by Harlow at this 
meeting, on which the défense of fraud was predicated. He testifred 
that he met Colonel Harlow in his office in New York, on the Ist 
of November, the day of the purchase of the stock, and said: 

"I had a talls with bim about the stoclv, and he told me of its merits, 
and he told me It was the most valuable stoclv in the country. It was capital- 
ized at fifteen millions, par value of stock ten dollars, and that the capital- 
ization was very low for the value of the property. That the property was 
located in Mexico, and had been worked between two and three years, and 
they had blocked out, ready for milling, $2,500,000 of copper ore, and the 
value of that ore, according to the price of copper then. was worth $60,000,000 
and they were going to put in the smelter at once. It would be smelting ore 
within six months. The price of stock would advance rapidly, and would 
sell readlly at twenty dollars a share inside of six months, and there would 
be no stock sold after the 15tb of November for less than fifteen dollars a 
share; that there was a car load of supposed purchasers going to the 
mine on the 5th of November, and that on thelr departure the stock would be 
advanced to fifteen dollars per share. He said that within six months I 
could sell my stock for twenty dollars or more, and that within six months 
they would hâve the mill going, and that if I kept it I would get blg dividende. 
That the company had no debts, and paid cash for everythlng, and that Col- 
onel Harlow, président of the company, had a controlling Interest In the 
stock, and would retain It and see that the work was pushed thoroughly." 
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Défendant testified that he had never received any dividends, or any- 
thing else on account of the stock. 

There was no évidence whatsoever produced to show that any 
représentations of fact imputed to Harlow as existing at the time 
of the interview testified to by Crosby, as distinguished from mère 
opinion or prognostication, were untrue. Plaintiiï in error further 
testified that on November 20, 1903, relying upon the statements pre- 
viously made to him, he bought from Harlow another 1,000 shares 
of the Yaquie Copper Company stock, and gave him his second note 
for $12,500 in payment thereof, due ninety days from date, and as 
collatéral security for this note, he pledged the stock, 1,000 shares, to 
Harlow; that when thèse notes became due, he was "dunned" for 
payment by both Harlow and Van Amburgh, and that he refused to 
pay, because of the misstatements which had been made to him. He 
does not, however, testify as to what was said or took place between 
the parties after the two notes became due, except "they said they had 
been disappointed." It was shown, however, on cross-examination, 
that on May 18, 1903, some three months after the second note had 
matured, Crosby wrote Van Amburgh, stating that he was no longer 
in the practice of medicine, had no income, was hard pushed for 
money, and could not pay, closing as follows : 

"If thlngs had gone on as they were going when I bought the stock, I 
could hâve paid the notes long ago. Colonel (Harlow) bas been very lenient 
with me, and I appreciate his kindness, but I am simply canght in the meshes. 
I ean't sell this stock if I should try. The Colonel must take it back. That 
Is the only way I can see eut of it." 

Crosby further testified that, on July 8, 1903, he saw Harlow in 
New York, and refused to pay the notes, on the ground that the trans- 
action had not panned out as Harlow had said it would, and that at 
that meeting Harlow returned to him the note dated November 20, 
1902, and that he, Crosby, paid $3,500 on the note dated November 
1, 1902, and delivered to Harlow a new note for $10,000 (the note in 
suit), upon the understanding that: 

"If they were smelting ore as he had told me, and the stock worth at least 
twenty dollars a share, if I was dissatisfied, he would give me back my 
money and note and take his stock." 

Crosby also testified that, on January 8, 1904, when the second 
note became due, he met Harlow again, and expressed his dissatisfac- 
tion with the outcome of the transaction, and that Harlow asked him 
^'to allow it to go six months more. He said if I would do that, if 
I was not satisfied at the end of the next six months, that he would 
take the stock and give me back my paper and give the money back." 
At this time, January 8, 1904, Crosby paid $2,000 on account, and the 
note so reduced to $8,000 was renewed for six months. 

The note was bought by défendant in error, the plaintiflf below, 
from Harlow, for $1,000 cash, on the 28th day of May, 1904, and was 
on that day indorsed to him without recourse by Harlow. 

It is not contended that, as such indorsee, plaintifï below, though a 
holder for value, was in the position of an indorsee before maturity, 
without notice of any equity that might exist between payée and 
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maker. About a month prior to the expiration of the six months ex- 
tension on the balance due on said note, the plaintiff below wrote to 
Crosby, notifying him that he was the holder of the note, and that it 
would become due on the 8th day of July, 1904, and that it would 
be forwarded to the trust Company, where it was payable, for collec- 
tion. Crosby replied, under date of June 18, 1904, stating that it 
would be impossible to raise the whole amount by the Bth of July, 
and that it would be a great favor to him if plaintiff would accept 
$3,000 and interest, and extend the time for the payment of the bal- 
ance. 

The assignments of error, which raise the question seriously dis- 
cussed before the court, relate to a portion of the charge of the court 
below to the jury, and to its refusais to charge certain requests made 
by the défendant. Also to certain admissions of testimony, against 
objection by défendant, and to the overruling of certain offers of tes- 
timony by him. 

The fourth assignment of error is: 

"The oourt erred in refusing to charge the flfth request of the défendant, 
as foUowa : 'If the jury believe that any statement or représentation made 
by Harlow to défendant, was materlal and fraudulent, aud that défend- 
ant relied upon them as true in the purchase of the stock, défendant is en- 
titled to judgment although he may afterwards hâve promised to pay the 
note.' " 

As to this request, the learned judge of the court below, at the 
close of his charge, said: 

"There is one request to charge hère, on the part of the plaintiff, to tlic 
effect that, if the jury believe that the statements or représentations mad(î 
by Harlow to the défendant were material and fraudulent, and that the de- 
fendant relied upon them as true in the purchase of the stocli, the défendant 
is entitled to judgment, though he may afterwards hâve promised to pay 
the note. I do not remember that there is any évidence of any promise made 
in this case to pay the note. You bave the letters, and you can interpret 
what they mean. But I charge you, that even if he had made any such prom- 
ise, it vrould not be binding on the défendant if the note was fraudulent, for 
the reason that there would be no considération for the promise. In ail other 
respects, I décline to charge either for the plaintiff or the défendant, except 
as I hâve charged." 

Surely the plaintiff in error has no cause to complain of the charge 
in response to this request. It was even more favorable to him than 
he had a right to demand, in that the jury were told that the court 
did not remember that there was any évidence of any promise made 
by the défendant to pay the note. 

The fifth assignment is: 

"The court erred in refusing to charge the sixth request of the défendant, 
as follows. 'If the jury believe défendant purchased tUe stock, relying upon 
représentations whlch were fraudulent, he thereby had a right to maintain an 
action for deceit against the person guilty of the fraud, or he might waive the 
fraud and proceed for a breach of the original contract, or having legally 
rescinded the contract, he might, in an action of assumpsit, recover for what- 
ever he has pald upon It, and thèse rights are open to him in défense of this 
action.' " 

The court, of course, was justified in refusing to make this state- 
ment to the jury. Such a statement was unnecessary, and would only 
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have been confusinç if made. Besides, the proposition is incorrect, 
in stating that tliese rights are open to him as a défense of this action. 
Thèse so-called rights are in no sensé défenses, but are merely state- 
ments of remédies open to the défendant upon a certain hypothetical 
State of facts. The statement requested, at best is an abstract propo- 
sition of law, without relevancy to any issue in the case before the 
court. The défense of fraudulent misrepresentation inducing the con- 
tract, is a substantive défense, the benefit of which was fully given by 
the learned trial judge to the défendant in his gênerai charge. He 
stated that the défense set up rested upon fraud, and correctly ex- 
plained the éléments of such a fraudulent représentation as would avoid 
a contract. In doing this, the learned judge distinguished, as it is 
always necessary to distinguish, when an alleged ground of false 
représentation is set up, between a représentation of an existing fact 
and mère statements of opinion as to value, or as to prospective opéra- 
tions, including promises as to things in the future. In this respect, 
the charge of the learned judge is unexceptionable, and in fact the rec- 
ord discloses no assignment of errer founded upon any exception to this 
part of the charge. There is no testimony in the record to that effect, 
and there has been apparently no attempt to show that any repré- 
sentation made by Harlow to the plaintiff in error, at the time of the 
purchase of the stock and the making of the note, as to an existing 
fact, was untrue. The gênerai position of the défendant seems to be, 
that because the opinion expressed by Harlow as to the value of the 
mining property of the Company whose shares he was selling, turned 
out to be wrong, and the prédictions made as to future opérations 
and profits and dividends failed to be realized, a case of fraudulent 
misrepresentation had been made out, and this, without showing any 
belief or knowledge on Harlow's part that did not correspond with 
his statements and prédictions. 

Exaggerated représentations of this character, depending for their 
degree of color upon the tempérament of the one making them, are 
of daily occurrence in the ordinary trafïïc of buying and selling be- 
tween men. As a gênerai rule, if such représentations do not involve 
false statements as to existing matters of fact, the person to whom 
they are made, and whose conduct they are intended to influence, must 
act at his own péril in giving them credence. For such person, the 
maxim of "Caveat emptor" is the rule to be observed. Of course, there 
may be cases where the existing intention of a party, at the time of 
contracting, is a matter of fact and may be material to the validity 
of the contract, so that, if it be proved that a party has fraudulently 
misrepresented his intentions in some material point, for the purpose 
of inducing a contract, it may be a sufficient ground of fraud for avoid- 
ing a contract. In the case before us, there is no such représentation 
of an existing intention on the part of Harlow, much less of one which 
he is shown to have fraudulently misrepresented. Thèse représenta- 
tions of future happenings were confined to those controUed by the 
copper Company, whose stock he was selling, but, as we have said 
before, no assignment of error brings before us any exception to the 
charge in this respect. 
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The next assignment of error requîring considération at our hands, 
is the ninth, which is: 

"ïhe court erred In overrullng defendant's ofEer of the letter of W. P. Har- 
low to Senator George E. Green." 

This assignment of error is fatally defective, for want of conformity 
to one of the requirements of rule 11 of this court (90 Fed. cxlvi, 31 
C. C. A. cxlvi), as follows: 

"When the error alleged is to the admission or to the rejeetion of évidence, 
the assignment of errors shall quote the full substance of the évidence ad- 
mitted or rejected." 

It is hard to conceive Iiow any attempted assignment of error coul'i 
more absolutely fail to conform to either the letter or spirit of this 
rule, than the one we are considering. There is not even a référence 
to the bill of exception, or to anything else contained in the record 
by which the letter spoken of can be identified, and our rules would 
be meaningless, if so plain a want of conformity to their requirements 
should be ignored. We would be compelled to enforce this rule, even 
if we were of opinion that the letter which might be surmised to be the 
subject of the assignment, was compétent as évidence on behalf of the 
défendant. We are, however, not of that opinion. The letter pur- 
ports to be a letter from Harlow to one George E. Green, of New 
York City. It does not purport to be an original letter by Harlow, 
but is marked "copy." It is without date, and, although Harlow 
says it came by mail from Van Amburgh, who, he contends, is Har- 
low's agent, he says he does not know that any letter from Van Am- 
burgh accompanied it. Certainly none was produced. Even admit 
ting that there was évidence to show that Van Amburgh was Har- 
low's agent, it is hard to imagine anything more entirely in the air 
than is this alleged copy of a letter from Harlow to Senator Green. 
No attempt is made to show that any original of this letter existed. 
George E. Green, to whom it purports to be addressed, was not called 
as a witness, and nowhere appears in the case. It does not even 
appear that it actually came from Van Amburgh. Under thèse cir- 
cumstances, the statements contained in this paper cannot bind Har- 
low or Harlow's indorsee. 

The third assignment is: 

"Said court erred In charging the jury as follovrs: 'The défense set up 
rests upon fraud. • * * Gentlemen of the jury, my attention was called 
to the fact that I sald to you that there was but one défense In this case, 
that of fraud. My attention has fnrther been called to the fact that there 
is another défense, that is breach of warranty or guaranty. It may be found 
by you from the évidence, that there were représentations made with re- 
spect to the time that dividends would be paid on this stock. If you 
find from ail the facts in the case, that there were représentations amountiug 
to a warranty or guaranty, représentations made to Mr. Crosby by Mr. Har- 
low, that dividends would be pald at a flxed or definite time in the future, 
you hâve the right to consider that, and it would avoid the contract and defeat 
the plalntifC's right to recover, if you find that they were made and proved 
to be false. You must consider this and détermine from ail the évidence in 
the case whether there was any such understanding between the parties.' " 

Plaintifï in error, in his contention under this assignment, assumes 
that ail the représentations made by Harlow at the time of the giving 
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of the note, and which were alleged to be fraudulent, may, if they are 
net of such a character as will avoid the contract on the ground of 
fraud, be considered as warranties, the breach of which having been 
shown, the contract founded upon them must fall. We do not think 
that, in the case as disclosed by the record, he may be permitted to 
do this. It will be recollected that the case went to trial upon the 
gênerai plea of "non assumpsit," with notice of spécial matter. Under 
the New Jersey statute, the défendant "may annex to such plea of 
gênerai issue a notice of any spécial matter, which, if pleaded, would 
be a bar to such action and may give such matter in évidence." The 
spécial matter actually filed, was simply a statement that the note in 
suit was procured by said Harlow, through fraud, of which this plaintiff 
had knowledge. There is no statement of any spécial matter, tending 
to show fraud, and which might equally be évidence of warranty, and 
there is no intimation that there would be any spécial matter intro- 
duced in évidence to show a warranty. As the record shows, the case 
below was tried throughout upon the theory that plaintiff in error 
was induced to act under and by reason of fraudulent représentations 
made by Harlow. The trial judge might well hâve declined, on this 
ground, to hâve charged the jury with référence to any supposed war- 
ranty resulting from the représentations made by Harlow. He bas, 
however, very fairly complied with the request of the défendant, by 
submitting to the jury the question, whether what Harlow said in 
regard to the probability of dividends being paid in the future, 
amounted to a warranty on his part that they would so be paid. 

We hâve examined the testimony carefuUy in this respect, and can 
find nothing therein to justify the contention, that Harlow's state- 
ments at the time of the making of the note, can, in any view taken 
of them, be construed as warranties. The trial judge would certainly 
not hâve been justified in going further than he did in compliance 
with this request of defendant's counsel. 

The thirteenth assignment of error is: 

"The court erred in permitting the plnintilï to answer the followîn,!; ques- 
tion : 'Tell the whole conversation between Colonel Harlow and yourself 
at the time the note was bought?' " 

Emerson, the plaintiff and indorsee of the note, was called as a 
witness for the défendant, and examined by him in regard to the cir- 
cumstances surrounding his becoming the owner of the note in suit. 
He was interrogated as to what occurred between him and Harlow 
at that time, as to how much he gave for it, and how he came to buy 
it. On cross-examination, he naturally was asked by plaintiff s coun- 
sel, to give the whole conversation between Colonel Harlow and him- 
self at the time the note was bought, and as to which he had testified. 
As a matter of fact, very little was added to the very full détails given 
by him in response to the questions of counsel for the défendant, when 
examined in chief. The question was clearly a proper one, and the 
answer elicited quite within the scope of what is permitted to be le- 
gitimately inquired about in a cross-examination. 

We hâve carefully examined ail the other assignments of error» 
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and are of opinion that they are without merit, and need no discus- 
sion hère. 

For the reasons stated, the judgment below must be affirmed, and 
it is so ordered. 



ARMOUE & CO. V. CARLAS. 
(Circuit Court of Appeals. Second Circuit December 5, 1905.) 

No. 34 

1. Négligence — uonteibutout Negijoence — Buiîben of Proof. 

In tlie fédéral courts, contri'oiitory ne^ilisence is a défense, nnd the 
burden of proof upon tlie issue re.sts on tlie défendant 

[Ed. Note. — For cases in point, see vol. 37, Cent Dig. Négligence, § 
224.] 

2. Same — Questions foe Jury. 

As a gênerai rule, tlie questinn of contributory neîli^enoe Is one for 
the jury, and it is only where tlie évidence is practically uiidisjiuted, and 
the inferences deduelble tlierefroin point to tlie conclusion tliat plaintilï 
was at fault, and to that conclusion alone, that the court is justiQed in 
determining the question as a matter of lavv. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Négligence, §§ 
333-342.] 

3. Same — Sufficienct of Evidence — Questions for Juet. 

It was not error to refuse to dismiss an action for a Personal Injury, 
on the ground that plaintiEC was guilty of contributory négligence in 
starting to drive a earriage across a street having a driveway 28 feet 
wide in front of defendant's wagon, which strucli the earriage and 
caused the injury, where the only évidence before the court was to the 
effect that when plaintiff started to cross the driveway the wagon was 
80 feet distant 

4. Municipal Corporations — Oedinance Reguiatinq Deiving in Stbeets — 

Construction. 

The New York ordinanee, providing that on ail the streets of the city 
ail vehicles going in a northerly or southerly direction shall hâve the 
right of way over any vehicle going in an easterly or westerly direction, 
cannot be construed to require east or west bound teams to pause at the 
streets aud avenues runniiig north and south because a team is visible 
approaching from north or south, unless the condition Is apparently such 
that neither team can cross ahead and elear the other as they are pro- 
ceeding. 

5. Trial — Instructions — Refusal of Reqijests. 

It Is a well-settled rule in the United States courts that. If the charge 
given by the court covers the entire case, and submits it properly to the 
jury, such court may refuse to instruct furtlier. 

In Error to the Circuit Court of the United States for the Southern 
District of New Yorli. 

Philip B. Adams, for plaintifif in error. 
William J. Fanning, for défendant in error. 

Before TOWNSEND and COXE, Circuit Judges. 

COXE, Circuit Judge. The accident which caused the plaintiff's 
injuries occurred on the afternoon of October 5, 1900, at the inter- 
section of Park avenue and Sixty-Seventh street, New York. The 
plaintilï, who had been a private coachman in the city for 25 years, 
142 F.— 46 
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was driving a carriage team attached to a vîctorîa, containing two occu- 
pants, in a westerly direction on Sixty-Seventh street. 

The center of Park avenue is occupied by a séries of small inclo- 
sures, surrounded by iron railings and filled with shrubbery which to 
some extent obscures the view. One of thèse small parks is located 
directly north of the Sixty-Seventh street crossing. Between the 
park railing and the westerly curb there is a driveway 28 feet in width. 

The plaintifï testified that when he passed the shrubbery he looked up 
and down Park avenue and the road was clear, although he saw a 
wagon coming down about 80 feet north of the corner of Sixty-Seventh 
street and Park avenue. He was proceeding at the rate bf about 
four miles an hour and seeing no danger he kept on. Before he got 
across Park avenue the south bound wagon came into collision with 
the Victoria and he was knocked ofï the box and fell to the street, re- 
ceiving injuries. This wagon was owned by the défendant and was 
a heavy butcher wagon drawn by one horse. The horse or the shafts 
struck the rear wheel of the Victoria with force sufficient to break 
the opposite wheel. 

There is a grade toward the south on Park avenue at this point 
of four and a half to five feet in a hundred. The width of the drive- 
way of Sixty-Seventh street is 30 feet. The westerly course of Park 
avenue is paved with asphalt, except that near the curb there is a 
strip about nine feet wide paved with Belgian blocks. 

The foregoing version of the accident is corroborated by the two oc- 
cupants of the carriage. 

At the close of the plaintifï's case, counsel for défendant moved 
"to dismiss the complaint on the ground that the plaintifï has failed 
to prove facts sufficient to constitute a cause of action, ànd that the 
testimony of the plaintifï shows that he was guilty of contributory 
négligence." The motion was denied and the défendant excepted. 

The question of contributory négligence thus presented is the prin- 
cipal one argued. In approaching its discussion it is wise to keep in 
mind two controlling principles of law. 

First. Contributory négligence is a défense in the United States 
courts. It is not incumbent upon the plaintifï to prove the exercise of 
due care and caution on his part, the burden being upon the défendant 
to prove the absence of such care, namely, concurring négligence. 
Hough v. Railroad Company, 100 U. S. 213, 25 L. Ed. 613 ; Inland 
& Seaboard Coasting Company v. Toison, 139 U. S. 551, 11 Sup. Ct. 
653, 35 L. Ed. 270 ; Railway Company v. Gladmon, 15 Wall. 401, 21 
L. Ed. 114; Northern Pacific Railroad v. Amato, 144 U. S. 465, 12 
Sup. Ct. 740, 36 L. Ed. 596 ; Grand Trunk R. Co. v. Ives, 144 U. S. 
408, 12 Sup. Ct. 679, 36 L. Ed. 485. 

Second. As a gênerai rule this question is for the jury. It is only 
where the évidence is practicably undisputed and the inferences de- 
ducible therefrom point to the conclusion that the plaintifï was at 
fault, and to that conclusion alone, that the court is justified in deter- 
mining the question as a matter of law. Railway Company v. Wood- 
son, 134 U. S. 614, 10 Sup. Ct. 628, 33 L. Ed. 1032 ; Dunlap v. Rail- 
road Company, 130 U. S. 649, 9 Sup. Ct. 647, 32 L. Ed. 1058 ; Gard- 
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ner v. Michigan Central Railroad Company, 150 U. S. 349, 14 Sup. 
Ct. 140, 37 L. Ed. 1107. 

We are of the opinion that the trial court conld not under thèse 
well known rules hâve directed a verdict for the défendant at the 
close of the plaintiff's case. The account of the accident, sustained 
bjr three witnesses, was that when the plaintifï crossed the 38 foot 
driveway of Park avenue the defendant's horse was 80 feet distant. 
If this be true it seems self-evident that the plaintifï could not hâve 
been guilty of négligence in proceeding on his way. He was driving a 
light carriage with two horses. He was struck by a heavy butcher 
wagon drawn by one horse. The latter must, therefore, hâve pro- 
ceeded three feet while he was proceeding one foot in order to make a 
collision possible. If they were going at substantially the same rate 
of speed the plaintiff's carriage would be clear of Park avenue while 
the defendant's truck was over 60 feet distant. 

The plaintiff's testimony is open to criticism in that it states a very 
improbable version of the collision, but it was the only testimony before 
the trial judge when he was asked to dismiss the complaint and what- 
ever else may be said of it, it certainly absolved the plaintifï from the 
fault of contributory négligence. It cannot be said that one is guilty 
of négligence in crossing a driveway 28 feet in width when the near- 
est approaching vehicle is 80 feet distant. 

If this motion had been renewed at the close of the testimony a 
difïerent proposition would be presented, but it was not renewed. 
No exception was taken at the close of the évidence which présents 
the question either of the defendant's négligence or of the plaintiff's 
contributory négligence. It is true that the court was requested to 
charge "that the jury must return a verdict for the défendant." It 
is not necessary to consider whether a request in such broad and gên- 
erai language is sufïicient to raise thèse questions, for the reason that 
no exception was reserved to the refusai of the court to charge it. The 
second request was clearly insufhcient to présent the spécifie question 
of plaintiff's négligence. 

We think the court correctly charged the law applicable to the city 

ordinance, which provides that: 

"On ail the public streets or highways of this city, ail vehieles going in a 
northerly or southerly direction shall hâve the right of way over any vehicle 
going in an easterly or westerly direction." 

The court charged, in substance, that if the conditions be such that 
neither team can cross ahead and clear the other as they are proceed- 
ing when they first discover each other, then it is the duty of the east 
or west bound team to stop and permit the north or south bound team 
to pass. In other words, the ordinance cannot be construed to re- 
quire east and west bound teams to pause at the streets and avenues 
running north and south because a team is visible approaching from 
the north or south. The construction of the ordinance contended 
for by the défendant would make east and west bound traffic impossible 
upon the crowded thoroughfares. In lower Broadway, for instance, 
no team could cross that street, for the continuons procession of ve- 
hieles passing up and down would always hâve the right of way. 
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The other exceptions presented by the refusai of the judge to charge 
the defendant's requests need not be considered in détail, for the reason 
that the charge of the court properly presented ail the issues. It is a 
well settled rule in the United States courts that: 

"If the charge given by the court below covers the entlre case, and submlts 
it properly to the jury, such court may refuse to instruct further. It may use 
Its own language, and présent the case in its own way. If the results men- 
tion'ed are reached, the mode and matter are immaterial. The court has then 
done ail that it is bound to do, and may thus leave the case to the considéra- 
tion of the jury, Neither party has the right to asli anything more." Indian- 
apolis Rallroad Company v. Horst, 93 U. S. 291, 295, 23 L. Ed. 898. 

We think the charge of the court was clearly vvithin this rule. 
The judgment is afFirmed with costs. 



THE HAERY HUDSON SMITH. 

In re EXCELSIOR COAL CO. 

(Circuit Court of Appeals, Second Circuit December 5, 1905.) 

No. 68. 

1. Shipping— Limitation op Liabilitt— Knowledge ob Piîivitt dp Owneb. 

An owner who, after a gênerai inspection, purchases a vessel from a 
shipbuilder of recognized standing and réputation, who equips her with 
machinery, means, and appliances which are suitable and sufBcient, if 
properly used, may limit his liabllity for injuries to a stevedore, occa- 
sioned by the négligent use of such appliances by his employés. 

[Ed. Note. — Limitation of liability of shipowner, see note to The Long- 
fellow, 45 G. C. A. 887.] 

2. SAME INJUEY OP STEVEDOKES LlAEILITY OP OWNEB. 

Where the bulkhead between two bins in a coal barge was faulty In 
construction and insufficient to sustain the pressure if one bin was un- 
loaded while the other was fuU, and the defects were such as could read- 
lly bave been discovered by the master by inspection, but he directed the 
unloadlng of one bin before the other, and in conséquence the bulkhead 
collapsed and killed and injured stevedores engaged in discharging the 
coal, the injuries were attrlbutable to the négligence of the master, for 
which the owner was responsible, and without contributory négligence on 
the part of the perrons injured, who had a right to rely upon the duty of 
the owner to provide them with safe place in which to work. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shlpping, §§ 
335, 350.] 

Appeal from the District Court of the United States for the Eastern 
District of New York, in Admiralty. 

Appeals from a decree limiting the liability of the Bxcelslor Coal Company, 
owners of the barge Harry Hudson Smith, but holding the company liable 
for $4 925.60, the appraised value of the barge. The proceeding was institut- 
ed by the company for the purpose of determining whetber it was liable for 
damages arislng from the breaking of a bulkhead in the sald barge while 
being discharged at Belle Dock, New Haven, Conn., on May 22, 1903, and in 
the event that the court should flnd the petitioner liable, then for a judgment 
limiting its liability. The barge was loaded with coal ; the bulkhead in ques- 
tion was between bins numbered 1 and 2. After ail but 40 tons had been re- 
moved from bin 2 the bulkhead collapsed killing one of the stevedores and 
injuring three others. Thèse men were employed by the New Haven Kailroad 
Company, but their wages for this service were paid by the consignées. The 
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coal Company appeals from so much of the decree as holds It llable to the 
extent of the sum named. The damage claimants Insist that the company 
was not entitled to any limitation of liability and appeal from that portion 
of the decree which holds otherwise. Other minor points relating to costs and 
expenses are involved in thèse appeals. The opinion below relating to costs 
and expenses is reported in (D. G.) 136 Fed. 271. 

James K. Symmers, for appellant. 

Edward H. Rogers and J. Parker Kirlin, for damage claimants and 
cross-appellants. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts). The statute pro- 
vides that the owner of a vessel may limit his liability provided 
the damage was occasioned "without the privitv, or knowledge of 
such owner." Rev. St. § 4383 [U. S. Comp. St. 1901, p. 2943]. The 
District Court held that the bulkhead was improperly constructed to 
stand the strain occasioned by the négligent method of unloading 
adopted by the master of the barge on the occasion in question. The 
court found the owner liable for this fault, but held that, having pur- 
chased the barge from a responsible and highly compétent builder 
and having made an initial inspection, the collapse of the bulkhead 
cannot be attributed to the privity or knowledge of the owner. 

The construction of the bulkhead was manifestly improper if the 
bins were to be unloaded separately, and the présence of the "gâte" in 
the lower section would seem to indicate that such unloading was not 
only contemplated but expected. Nevertheless, we incline to the 
opinion that an owner, who, after a gênerai inspection, purchases a 
vessel from a shipbuilder of recognized standing and réputation, who 
equips her with machinery, means and appliances which are suitable 
and sufficient if properly used, should be permitted to limit his lia 
bility for damage occasioned by the négligent use of such appliances 
by the owner's employés. If the bins had been unloaded simultane- 
ously, or if a sufficient amount of coal had been left in bin No. 2 
to sustain the bulkhead, no accident would hâve happened. Before 
the master directed or permitted a course to be taken which put the 
latéral strain of 160 tons of coal upon the bulkhead he should hâve 
made an examination to ascertain if it were in a condition to with- 
stand such pressure. Had he done so he would hâve discovered the 
inadequacy of the nails in number and size and, as the unloading 
continued, the insufficiency of the hooks supporting the cleat in the 
middle of the bulkhead. 

Thèse are faults which may be imputed to the owner in an action f^f 
négligence, but we do not think the mère existence of such faults anu 
defects warrants the implication that the owner hid knowledge of, 
or was privy to, the act or omission which caused the damage, within 
the meaning of the limited liability act. The question is an interest- 
ing one and by no means free from doubt but considering ail the cir- 
cumstances we are disposed to résolve the doubt in favor of the pe- 
titioner. The decree does substantial justice to ail the claimants. 

We think the testimony warranted the District Court in finding that 
the coal company was négligent and that the persons injured were free 



728 142 FEDERAL REPOBTEK. 

from concurrîng négligence. It was the duty of the coal company 
to exercise reasonable skill and care, to provide a suitable and safe 
place in which to work for persons lawfully employed on its barge 
If an in jury be inflicted by reason of a defect of which the owner, 
or the agent to whom the owner's authority is delegated, knew or 
might hâve known by the exercise of reasonable diligence, the owner 
is liable. The évidence certainly warranted the conclusion that the 
bulkhead was defective. 

First. It collapsed. If it were intended to support the strain when 
bin No. 2 was empty and bin No. 1 was full it proved inadéquate and 
this alone was sufficient to raise a presumption of fault. 

Second. The top cleat was faulty in construction and insufficiently 
secured. The nails were too few in number, did not go through the 
boards, but were driven into the upper beam so that the weight of 
the coal in the adjoining bin exfrcised a straight strain or leveragc 
tending to pull them out. Had the cleat been so placed that the strain 
would hâve been at right angles to the axes of the nails the construc- 
tion would, apparently, hâve been much safer. 

Third. The hooks on the middle cleat were insufïicient and pullcf' 
out when the strain came. 

That ail of thèse defects could hâve been discovered by the maste: 
if he had made the slightest effort in that direction is too plain for de- 
bate. Ten minutes inspection when the barge was empty would havt 
disclosed them ail and he was bound to make the inspection, especially 
if he intended to unload the bins in a manner conceded to be dangerouf 
by those engaged in the business of unloading coal. 

The injured men were mère coal shovelers. They had a right 
to rely upon the obligation of the owner to provide a safe place in 
which to work. Presumably they knew nothing of boat building and. 
even if they possessed some knowledge, there was no opportunity to 
exercise it, as the bins were full when they were ordered to work. The 
defects were not so obvions that an ordinary stevedore would dis- 
cover them and the failure of thèse coal shovelers to do so cannot bc 
imputed to them as négligence. 

We think the court correctly disposed of the questions relating to 
costs and expenses. 

The decree is affirmed, with interest and costs. 



In re VON HARTZ et al. 

(Circuit Court of Appeals, Second Circuit December 21, 1905.) 

No. 86. 

BAKKBtrpTCT— Administration op Estatk— Jueisdiotion or Court— Ancil- 
luUtY Proceedinqs in Another District. 

A district court has no ancillary Jurlsdlctlon under Bankr. Act July 1, 
1898, c. 541, 30 Stat. 544 [U. S. Comp. St 1901, p. 3418], to make a sum- 
mary order on the application of the trustée of a bankrupt whose estate 
Is being administered In another district requlrlng a person to turn orer 
property to the trustée. 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

James A. Douglas, for appellant. 
Seymour K, Fuller, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Inasmuch as both sides concurred, upon the ar- 
gument, in requesting that, in case it were found that appeal would 
not lie, the notice of appeal be treated as a pétition to review, it will 
not be necessary to discuss the question whether the proper method 
to secure a review is by pétition or appeal. 

On July 13, 1904, Von Hartz and his partner were adjudicated 
bankrupts in a proceeding in involuntary bankruptcy duly instituted 
in the United States District Court for the District of New Jersey, 
which court on August 8, 1904, appointed a trustée in bankruptcy. 
Upon the pétition of the trustée an order to show cause was issued 
by the district judge of the Southern district of New York, in which 
no proceeding against the bankrupts was pending, directed to the 
appellant, and upon the return day thereof, after hearing both sides, 
an order was entered summarily directing the appellant to turn over 
to the trustée a policy of life insurance upon the life of Von Hartz 
and payable at his death to his executors, administrators, or assigns, 
which policy had theretofore been assigned by Von Hartz to appellant. 
It is contended that the District Court in the Southern District of New 
York had no jurisdiction to make such an order. 

The précise question raised hère bas been carefully considered in 
Re Williams (D. C.) 120 Fed. 38, and in Re Williams (D. C.) 133 
Fed. 331. We fully concur with the reasoning in those causes, and 
are clearly of the opinion that the District Court, in the case at bar, 
had no jurisdiction to make the summary order now under review. 

Order reversed. 



DIAMOND MATCH CO. T. SAGINAW MATCH CO. 
(Circuit Court of Appeals, SIxth Circuit January 20, 1900.)] 

1. Tbadb-Mabks — CoLORS — Unfair Compétition. 

A manufacturer, witliout a patent, of tipped matches, In which It l9 
essential that the head and tip sliould be of différent colors to enable 
users to dlstingulsh the tip on which the match should be struck, Is not 
entitled to maintain a monopoly in the use of any two partieular colors, 
merely because he used them flrst, and theii use by another manufacturer 
without any simulation of packages calculated to decelve purchasers as 
to the orlgin of the goods does not constltute unfair compétition. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dlg. Trade "Marks and 
Trade-Names, S 20. Unfair compétition, see notes to Scheuer v. Mueiler, 
20 C. 0. A. 165 ; Lare v. Harper & Bros., 30 0. 0. A. 370.] 

2. Samb. 

As a rule, subject to certain exceptions, when used in connection with 
other characterlstlcs, a color cannot be monopolized to distingulsh a 
product 

[Ed. Note. — For cases lu point, see toL 46, Cent Dlg. Trade Marlis and 
Trade-Names, 520.1 
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Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

John R. Nolan and Joshua Pusey, for appellant. 
Parker & Burton, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This is an appeal from an interlocu- 
tory order, enjoining the appellant (défendant below) from "selling 
or offering for sale, or exposing for sale, matches imitating those made 
by the complainant, and having heads containing the two colors em- 
ployed by the complainant previous to the time of filing their (its) 
said bill of complaint, to wit, a partly red and a partly blue head, and 
* * * from manufacturing and selling matches of like appear- 
ance or so similar in appearance as to be liable to deceive purchasers." 

Both the complainant and défendant are manufacturers of matches; 
the défendant beingprobably the largest in the world. In the fall of 1904, 
the complainant began to manufacture and put upon the market a tipped 
match, having the head of an ordinary parlor match, tipped by a more 
readily ignitable material. The head proper was of the red color not un- 
usual in the parlor match, the tip of the blue color commonly employed 
in the ordinary sulphur match. For an alleged improvement in the 
matches thus made and sold, letters patent, No. 782,284, were granted 
February 14, 1905, to Frank F. Sommers, Jr., who assigned to the com- 
plainant. Shortly after the complainant began the manufacture and 
sale of thèse tipped matches, the défendant began to make and sell 
them, putting them out with the head and tip of différent colors, and, 
among otliers, some with the head partly red and partly blue, like those 
of the complainant. 

Then came this suit, in which the complainant prayed for an în- 
junction, upon the grounds: First, that the letters patent mentioned 
were infringed ; second, that the complainant's trade-mark on the pack- 
ages was infringed; and, third, that the défendant was guilty of unfair 
compétition in trade in making and selling imitations of the com- 
plainant's matches, namely, matches with composite heads in two colors, 
and especially matches with heads partly red and partly blue, being 
the colors selected and used by the complainant. The court below 
refused an injunction on the first and second grounds, holding that 
the validity of the patent had not been established either by adjudica- 
tion or acquiescence, and that no simulation of the complainant's pack- 
ages or trade-name entitling it to an injunction had been shown ; but, 
as we hâve stated, the court did grant an injunction pendente lite 
against the making and selling of matches having heads partly red and 
partly blue, like those of the complainant. 

The question before us now is, therefore, was the défendant guilty 
of unfair compétition in making and selling unpatented matches, hav- 
ing heads partly red and partly blue? 

The défendant contends that Sommers was not the inventor of tipped 
matches, calling attention to patent No. 335,065, dated January 26. 
1886, granted to Farnham for an improvement in friction matches ; 
but it is hardly proper to consider now whether Sommers' patent is or 
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is not valid. For the purposes of this hearing, we must assume that 
the complainant has no patent on its matches, and therefore this is 
the question, stated in anotlier form, is the complainant, without a 
patent, entitled to maintain a monopoly of manufacturing and selling 
tipped matches, with heads partly red and partly blue, simply because 
it made and put them on the market first? 

We think the answer to this question is plain. The head of two 
colors is in no proper sensé a part of the dress of the match; it is a 
part of the match itself. In use the tip must be distinguished from 
the head, for the match should be struck on the tip and not on the 
head. The claimed improvement Ues in thus striking and igniting 
it. Whoever, therefore, has a right to make a tipped match, has a 
right to put on it a head of two colors, so as to distinguish the tip 
on which the match should be struck, from the head itself. The two 
colors, therefore, serve not only a useful purpose but an essential 
function, for the very essence of the tipped match is the tip itself, 
which must be marked out by a color of its own. The head and tip 
thus distinguished, each by its own color, is therefore a common char- 
acteristic of ail tipped matches, and to say that no one but the complain- 
ant shall make tipped matches with such characteristic is to say that 
110 one but the complainant shall make tipped matches. Such char- 
acteristic could not therefore be selected by the complainant to distin- 
guish its tipped matches from other tipped matches. The character- 
istic is not spécifie, but generic, and properly applies to ail tipped 
matches. Canal Co. v. Clark, 13 Wall. 311, 20 L. Ed. 581; Coats v. 
Merrick Thread Co., 149 U. S. 562, 13 Sup. Ct. 966, 37 L. Ed. 847; 
Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 
41 h. Ed. 118 ; Globe- Wernicke Co. v. Fred Macey Co., 119 Fed. 696, 
56 C. C. A. 304; Enterprise Mfg. Co. v. Landers, Frary & Clark 
(C. C.) 124 Fed. 923; Heide v. Wallace & Co., 135 Fed. 346, 68 C. 
C. A. 16; Putnam Nail Co. v. Dulaney, 140 Pa. 205, 212, 21 Atl. 391, 
11 L. R. A. 524, 23 Am. St. Rep. 228. 

Evidently the court below appreciated that the head of two colors, 
a feature common to ail tipped matches, should not be monopolized 
by the complainant to distinguish its tipped matches, for it refused to 
enjoin the making of tipped matches with heads of two colors, and 
limited the injunction to matches with heads partly red and partly blue. 
But we think this was going too far. Sometimes a color, taken in 
connection with other characteristics, may serve to distinguish one's 
goods, and thus be protected by the courts (Fairbank Co. v. Bell Mfg. 
Co., 77 Fed. 869, 23 C. C. A. 554; Ohio Baking Co. v. National Bis- 
cuit Co., 127 Fed. 116, 62 C. C. A. 116); but, as a rule, a color 
cannot be monopolized to distinguish a product (Fleischmann v. Star- 
key [C. C] 25 Fed. 127; Mumm v. Kirk [C. C] 40 Fed. 589). 

The primary colors, even adding black and white, are but few. If 
two of thèse colors can be appropriated for one brand of tipped 
matches, it will not take long to appropriate the rest. Thus, by appro- 
priating the colors, the manufacture of tipped matches could be mo- 
nopolized by a few vigilant concerns, without any patent whatever. 
Indeed, it is customary for a large company like the défendant to issue 
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many brands of matches, with heads of différent colors. It îs now 
making tipped matches. If, by appropriating Iwo colors for each 
brand, it could monopolize them, it would soon take ail the colors 
not in use by the complainant, and thus cover the entire field at once. 
For thèse reasons, we think tiie court below was in error in holding 
that the complainant had appropriated the colors of red and blue for 
the head of its tipped matches. 

It does not appear that the défendant attempted to deceive the pub- 
lic by palming off its matches as those of the complainant. There was 
no simulation of packages. The packages plainly indicate their origin, 
and, since matches are always sold in packages, the ordinary purchaser 
could not well be deceived. The right of the complainant to monopo- 
lize the manufacturé of tipped matches turns, it seems to us, upon the 
validity of its patent. If it has no patent, the making of such matches 
is open to ail, and since their heads must be of two colors, the choice 
of the colors rests with the maker. 

In conclusion, the language of Judge Townsend in Marvel Co. v. 
Pearl, 133 Fed. 160, 163, 66 C. C. A. 226, 228, is appropriate: 

"Where such similarlty consists In constructions common to or charac- 
teristlo of the articles in question, and especially where it appears to resuit 
t'rom an effort to comply with the physical requirements essential to com- 
mercial success, and not to be designed to misrepresent the origin of such 
articles, the doctrine ol' unfair compétition cannot be successfully invoked to 
abridge the freedom of trade compétition. The enforcement of such a claim 
would permit unfair appropriation, and deny the exercise of the right of fair 
compétition." 

The judgment isreversed, and the cause remanded, for further pro- 
ceedings not inconsistent with this opinion. 



MYERS T. KESSLER. 
(Circuit Court of Appeals, Third Circuit January 18, 1906.) 

No. 33. 

1. Writ of Ebeob — Mattees Rbviewabm: — Rulinq on Motion foe Contin- 

ua nce. 

The ruling of a trial court on a motion for a continuance Is not re- 
viewable unless an abuse of discrétion Is shown. 

[Ed. Note. — For cases in point, see vol. 3, Cent Dlg. Appeal and Error, 
§ 3837.] 

2. Same — RuLiNQ ON Motion fob New Trial. 

The rullug on a motion for new trial Is dlscretionary, and not review- 
able In the fédéral courts. 

[Ed. Note. — For cases in point, see vol. 3, Cent Dig. Appeal and Error, 
§§ 3860-3865.] 

3. Biixs AND Notes — Défenses — Innocent Puechaseb. 

In an action on promissory notes regular on their face, and shown 
to bave been purchased by plaintlff before maturity for value, and with- 
out notice of Infirmity, it Is not a légal défense that they were executed 
on Sunday or on account of a stocli gambling transaction. 

[Ed. Note. — For cases in point, see vol. 7, Cent Dig. Bills and Notes, 
S§ 974, 975.] 
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In Error to the Circuit Court of the United States for the District 

of New Jersey. 

The following is the opinion in the Circuit Court by Cross, District 
Judge, in motion for new trial : 

Application is made to set aside a verdict on the grounds of surprise and 
merits. At the hearing of the rule it was stipulated in writing by counsel for 
the parties that the testimony taken In the Court of Chancery of New Jersey, 
In a cause wherein Charles R. Myers was eomplalnant and S. M. Friedenburg 
et al. were défendants, before the Honorable Martin P. Grey, Vice Chancellor, 
should be taken and considered by the court as if taken under the rule to show 
cause herein. I hâve read the testimony referred to, and hâve reached the 
conclusion that the plaintiff herein took the notes in question, which were 
regular upon their face, before maturity, in good faith and for value, and 
without notice of any défenses thereto. Under thèse circumstances the al- 
leged défenses could not be maintained. Indeed, I may go further, and say 
that even in a suit between the maker and payée I do not think the défenses, 
if înterposed, would or ought to succeed. The testimony taken before the 
Vice Chancellor attempted to show that the notes were given on Sunday 
and on account of a stock-gambling transaction. As to the latter défense, 
there is no évidence whatever which, under the décisions, would warrant a 
verdict for the défendants, and as to the former the évidence against it clearly 
preponderates. The most that can be said in its favor is that there would 
be sufflcient évidence were the suit between the original parties to the notes 
to compel its submission to a jury. I therefore deny the motion to set aside 
the verdict without giving considération to the question of surprise. 

What has been said, however, only applies to the défendant Charles R. 
Myers. As to him I think the verdict should stand, but as to the défendant 
John Myers, who is only liable as an Indorser of the notes, the verdict should 
be set aside. At the triai the court did not understand, from the opening of 
counsel or otlierwise, that the suit was against any other than the défendant 
Charles R. Myers, or the verdict would not hâve been allowed to go against 
the indorser, John Myers. There was no notice of protest given to this de- 
fendant, so far as the évidence discloses. The fact that a certiflcate of pro- 
test was appended to the notes when ofCered in évidence was not sufflcient 
Counsel for the plaintiff contends that the verdict against the indorser can be 
sustained as if it were a judgment by default, but this is not so. The de- 
fendant John Myers had filed his plea, and this put the plaintiff to the proof 
of his case, independently of whether or not the défendant appeared at the 
trial. 

An order setting aside the verdict will be entered as to the défendant John 
Myers, and discharging the rule to show cause as to the défendant Charles R. 
Myers. 

C. L. Cole, for plaintiff in error. 
R. O. Moon, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. There are three spécifications of error 
in this case. By the first of them it is averred that the learned judge 
erred in refusing to postpone the trial upon the request of the défend- 
ant below, who is the plaintiff hère. But motions for continuance or 
delay are addressed to the sound discrétion of the trial court, and 
if the déniai of them be in any case reviewable, there certainly is noth- 
ing in the circumstances of this one to induce a departure from the 
ordinary practice of appellate tribunals, which is to refrain from inter- 
férence with the détermination of such applications by the courts of 
first instance. We think that the motion now in question was prop- 
erly overruled; but, even if we entertained a doubt upon that subject, 
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yet, for the reason we hâve stated, the first spécification would be dis- 
missed. The learned judge was right in denying a new trial; but ît 
is enough to say of the second speciiàcation that his refusai to grant 
one was not assignable for error. Therefore that spécification likewise 
is dismissed. 

The only other spécification is that "the court erred in its opinion, 
in that it held that the testimony before it did not show that défendant 
had a meritorious défense to the action as against the plaintifï." 
The opinion hère referred to is that which was delivered in refusing 
a new trial ; and, having already said that such refusai was not itself 
assignable for error, it can hardly be necessary for us to add that 
the opinion in support of it is not reviewable. It is, however, per- 
fectly clear that no légal défense to the action was made out. The 
suit was brought upon promissory notes, and the défense was that 
they had been given on Sunday and on account of a stock-gambling 
transaction. But the notes were regular upon their face, and the 
plaintifï had purchased them in good faith and for value, before 
fheir maturity, and without notice of any défense whatever. 

The judgment of the Circuit Court is afïirmed. 



J. B. ELLISON & SONS v. UNITED STATES. 
(Circuit Court of Appeals, Third Circuit January 17, 1906.)^ 

No. 16. 

1. CusTOMS DuTiES— Meechandise Bntered rOB Immédiate Tbanspoetation— 
Change op Taeifp Acts — Condition Peecedent. 

A few hours before the tarife act of July 24, 1897, went Into efiCeet, cer- 
tain merchandlse was Importée! at the port of New York and entered for 
Immédiate transportatlon to the port of Philadelphia, but did not reach 
the latter port until after the act became operative. Held, that the im- 
portation came within section 33 of said Act, c. 11, 30 Stat 213 [U. S. 
Comp. St. 1901, p. 1701], providin;; that the dutles preseribed by the act 
should be imposed on "ail goods • • « previously entered without 
payment of duty, and under bond for • • * transportatiou, * ♦ • 
for whlch no permit of delivery * • * has been issued." 

'-'. Same — Confusion op Goods Subject to Différent Rates. 

Held that, tliongh part of an importation might be subject to a lower 
rate of duty than the remalnder, such diffierentiatlon Is precluded, where 
the Identity of such part is not proved, and the importation must be 
treated as a whole. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For décision below, see 136 Fed. 969, affirming a décision of the 
Board of United States General Appraisers, G. A. 5,482, T. D. 24,796, 
which had afïirmed the assessment of duty by the collector of customs 
at the port of Philadelphia. 

Edward S. Hatch (J. Stuart Tompkins, of counsel), for the im- 
porters. 

J. Whitaker Thompson, U. S. Atty., and William B. Stewart, Jr,, 
Asst. U. S. Atty. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 
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ACHESON, Circuit Judge. This case involves the question whether 
the imported merchandise was dutiable under the tariff act of August 
38, 1894, or the act of July 24, 1897. The Board of United States 
General Appraisers found the following to be facts: 

"The goods consist of woolen and worsted cloths, and were imported from 
England by the steamer 'Paris,' which arrived at New York on July 24, 1897, 
on which day a représentative of the importer entered them at the New 
York custom house for immédiate transportatiou to Philndelphia ; the entry 
reciting that they were intended to be transported by the Pennsylvania Rail- 
road Company under their bond dated February 12, 1893, and also that they 
were consigned to the collector of customs at Phlladelphia. The précise hour 
of the day on which this immédiate transportatiou entry was made is not 
shown, but is stated to hâve been early in the day. On the same day, Satur- 
day, July 24, 1897, the importera sent a clerk to the custom house at Phil- 
adelphia who appeared before the spécial deputy collector there, presented a 
duly certified consular invoice, tendered the duties in cash, and aslied per- 
mission to make consumption entry of the merchandise. The testimony shows 
that this was at some time before 12 o'clock noon. The deputy collector re- 
fused the entry, on the ground that the goods had not reached Philadelpbia. 
Subsequently on July 28th the goods were formally entered and were assessed 
for duty under paragraph 366 of the tariff act of July 24, 1897. The import- 
ers paid the duties under protest, claiming that the articles were properly 
dutiable under the tariff act of August 28, 1894." 

It has been held that the tariff act of 1897 took effect at the moment 
of its approval by the Président, which was at 6 minutes past 4 o'clock 
on the afternoon of July 24, 1897, and that goods entered for con- 
sumption on that day prior to such approval were dutiable under the 
act of 1894. United States v. Iselin (C. C.) 87 Fed. 194, affirmed 95 
Fed. 1007, 36 C. C. A. 681; United States v. Stoddard (C. C.) 89 
Fed. 699, affirmed 91 Fed. 1000, 34 C. C. A. 175 ; Nunn v. William 
Gerst Brewing Co., 99 Fed. 939, 40 C. C. A. 190. 

Section 33 of the act of July 24, 1897, c. 11, 30 Stat. 213 [U. S. 
Comp. St. 1901, p. 1701], provides as foUows: 

"Sec. 33. That on and after the date when this act shall go into effect, ail 
goods, wares and merchandise previously imported for which no entry has 
been made, and ail goods, wares, and merchandise previously entered without 
p<ayment of duty and under bond for warehousing, transportatiou or other 
purposes, for which no permit of delivery to the importer or hls agent has 
been issued, shall be subjected to the duties imposed by this act, and to no 
other duty upon the entry or withdrawal thereof ; provided that when duties 
are based upon the weight of merchandise deposited in any public or private 
bonded warehouse, said duties shall be levied and eoUected upon the weight 
of such merchandise at the time of its entry." 

The record in this case contains a report by the collector of cus- 
toms at New York (which the Board of General Appraisers found 
to be true) that the Pennsylvania Railroad Company receipted for 6 
of the 40 cases containing the goods in question, on July 24, 1897, 
and for the other 34 cases on July 26th. There is, however, nothing 
in the record to show which of the cases were received by the railroad 
Company on July 24th, and the board found that it was "impossible 
to tell which of the whole importation thèse six cases were." More- 
over, there is no évidence to show the time of day at which the six 
cases were received by the railroad company. None of the goods 
were entered at Philadelphia until July 28th. The Board of General 
Vppraisers overruled the protest of the importers and affirmed the 
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décision of the collecter, who had held that the entire importation was 
dutiable under the tariff act of 1897. Thereupon the importers applied 
to the Circuit Court for a review of the décision of the Board of Gen- 
eral Appraisers. The court upon hearing, and after argument, af- 
firmed the décision of the board and entered a decree accordingly. 
From that decree the importers appealed to this court. 

The pertinent facts of this case are as hereinbefore stated. Now, 
if it were admissible to treat the delivery of the six cases to the rail- 
road Company as a constructive delivery of them at Philadelphia, 
still the lack of évidence as to the identity of thèse cases and as to 
the précise time on July 24th of their delivery precludes their difïer- 
entiation from the mass of the importation. The importation, there- 
fore, must be treated as a whole. United States v. Ranlett et al., 172 
U. S. 133, 19 Sup. Ct. 114, 43 L. Ed. 393. The agent of the importer 
at New York might hâve entered thèse goods at the New York custom 
house for consumption, and had such entry been made prior to the 
approval by the Président of the act of 1897, they would then indeed 
hâve been dutiable under the act of 1894, This, however, was not done. 
The entry made was for immédiate transportation to Philadelphia. 
This, as the Board of General Appraisers and the Circuit Court held, 
brought the goods directly within the terms of section 33 of the act 
of 1897, subjecting to the duties of that act goods previously entered 
without payment of duty and under bond for transportation for which 
no permit of delivery to the importer or his agent had been issued. 

In view of the uncontroverted facts, we concur in the conclusion of 
the Board of General Appraisers and the Circuit Court that the col- 
lector at Philadelphia could not lawfully hâve accepted the tender of 
duty there made to him or hâve permitted a consumption entry. The 
importation was then under the control of the collector at New York 
and did not corne within the authority of the collector at Philadelphia 
until a date subséquent to the 24th of July. 

The judgment of the Circuit Court is affirmed. 



THOMAS, Collector of Customs, v. WILLIAM CRAMP & SONS' SHIP & 

ENGINE BLDG. CO. 

(Circuit Court of Appeals, Third Circuit January 16, 1906.) 

No. 30. 

Ctjstoms Dtjties — Classification — Beonze Haedenee — Métal Unweought — 
Metallic Minéral Substance. 

An alloy In the form of pigs, ■which is used chlefly In hardenlng man- 
ganèse bronze, and which, in order to produce that effect, must be melted 
and mlxed wlth other metals, held to corne within paragraph 183, Sched- 
ule C, § 1, c. 11, Tarife Act July 24, 1897, 30 Stat. 166 [U. S. Comp. St 
1901, p 1645], relatlng to "metallic minerai substances in a crude state, 
and metals unwrought," rather than paragraph 193, 30 Stat 107 [U. S. 
Comp. St 1901, p. 1645], relating to articles composed of métal, or para- 
graph 122, 30 Stat. 159 [U. S. Comp. St 1901, p. 1636], by similitude to 
the "ferro-manganese" there enumerated. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
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For décision below, see 139 Fed. 303, reversing a décision of the 
Board of United States General Appraisers, which had affirmed the 
assessment of duty by the appellant in this case, C. Wesley Thomas, 
collecter of customs at the port of Philadelphia. Note U. S. v. Roess- 
1er & Hasslacher Chemical Co. (C. C. A.) 137 Fed. 770. 

J. Whitaker Thompson, U. S. Atty., and William M. Stewart, Jr., 
Asst. U. S. Atty., for the collector. 

E. S. Hatch (J. Stuart Tompkins, of counsel), for the importers. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The imported marchandise in question 
was invoiced as "iron and manganèse alloy." It was classified and 
assessed for duty by the collector under Tariff Act July 24, 1897, c 11, 
§ 1, Schedule C, par. 172, 30 Stat. 165 [U. S. Comp. St. 1901, p. 1C43], 
as an alloy "in which aluminum is the component material of chief 
value." The importer having duly protested against the classification 
and assessment, the matter came before the Board of United States 
General Appraisers. The board sustained the action of the collector. 
In their décision the Board of General Appraisers found the facts re- 
lating to the iron and manganèse alloy to be as follows: 

"It appears from the testlmony that the material In question Is imiwrted 
in the form of pigs, and that the iron and manganèse alioy is used for harden- 
!ng bronze, and the copper and tin alloy in the manufacture of anti-friction 
bearings, etc. It also appears that the métal is not further advanced lu man- 
ufacture than 'metals unwrought' as that term is used in paragraph 183 of 
the tariff law (30 Stat 166 [U. S. Comp. St. 1901, p. 164.5]). No évidence 
has been introduced by the importer that contraverts the flndin.Er of the ap- 
praiser that the iron and manganèse alioy eontains aluminum, and that the 
aluminum is the component of chief value therein. * * » The protests are 
accordingly overruled as to the iron and manganèse alioy, and the décision of 
the collector assessing duty thereon under paragraph 172 is affirmed." 

From this décision of the Board of General Appraisers in respect 
to the "iron and manganèse alloy" the importer appealed to the Cir- 
cuit Court. Pending this appeal, additional testimony was taken on 
behalf of the importer, which established beyond doubt the fact that 
this merchandise eontains no aluminum. 

After hearing and argument, the Circuit Court delivered the follow- 
ing opinion: 

"The merchandise In question is an alloy of métal, composed of 62 per 
cent, of iron, 32 per cent, of tin, and 6 per cent, of manganèse. It is chiefly 
used as a hardener in the manufacture of manganese-bronze, although it is 
capable of being used for some other purposes. The Board of Appraisers 
classified it, under paragraph 172 of the tarilï act of 1897, as an alloy of 
VFhich aluminum is the component material of chief value, but tliis is con- 
ceded to bave been a mistalce. The question for décision now is whether the 
material should be classified, under paragraph 183, as a metallic minerai sub- 
Btance in a crude etate, or a métal unwrought, or under paragraph 122 (30 
Stat. 159 [U. S. Comp. St 1901, p. 1636]), either dlrectly or by similitude, as 
ferro-manganese, or under paragraph 193 (30 Stat. 167 [U. S. Comp. St. 1901, 
p. 1645]), as an article or ware of métal, either partially or wholly manu- 
factured, not speeially provided for. The testimony ieaves the answer in 
some doubt, but I hâve flnally corne to the conclusion that paragraph 183 Is 
more nearly applicable than either of the other two. The alloy is of no use 
in its présent condition. It must be melted and mixed witU other metals to 
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produce such effeet as tt Is capable o( produclng, and the process It has al- 
ready undergone is so obviously a nlere prellminary that It seems to me to be 
properly described as a métal unwrought. Inspection of the sample tends to 
conflrm this conclusion. The décision of the Board of General Appraisers 
Is reversed, wlth Instructions to classify the merchandise under paragraph 
183." 

And the following decree was entered by the court in accordance 
with the foregoing opinion: 

"It is ordered, adjudged, and decreed that the décision of the Board of 
United States General Appraisers herein be, and the same is hereby, reversed ; 
and it is further ordered, adjudged, and decreed that the merchandise which 
has been the subject of this proceeding is dutiable at 20 per cent, ad valorem, 
under paragraph 183 of the tarife act of July 24, 1897." 

From the decree of the Circuit Court, the collector took the présent 
appeal. The importer did not appeal from the decree. 

Tlie collector (the appellant) contends hère, as he urged in the 
court below, that the merchandise in question was dutiable under para- 
graph 193 of the act. The importer urged in the court below (and 
hère repeats the argument) that the merchandise was properly duti- 
able under paragraph 123 as "ferro-manganese," but, if not so dutiable, 
then it should be classified and assessed under paragraph 183 as the 
Circuit Court held. Thèse three paragraphs of the act read thus: 

"122. Iron in pigs, Iron kentledge, spiegeleisen, ferro-manganese, ferro- 
sllican, wrought, and cast scrap iron, and scrap steel, four dollars per ton." 

"183. Sletallic minerai substance in a crude state, and metals unwrought, 
not specially provided for in this act, twenty per centum ad valorem." 

"193. Articles or wares not specially provided for in this act, composed 
vrholly or in part of iron, steel, lead, copper, nickel, pewter, zinc, gold, silver, 
platinum, aluniinum, or other métal, and whether partly or wholly manufac- 
tured, forty-flve per centum ad valorem." 

Upon an attentive examination of the évidence, we are entirely sat- 
isfied that the learned judge of the court below was right in holding 
that this merchandise was dutiable under paragraph 183 of the tariff 
act of 1897. There is ample évidence in the record to show that the 
alloy in question is a metallic minerai substance in a crude state, and 
also ample évidence to show that it comes within the category of 
"metals unwrought." In this connection, it is well to refer to the 
above-quoted extract from the opinion of the Board of General Ap- 
praisers, which contains this significant finding : 

"It also appears that the métal Is not further advanced In manufacture 
than 'metals unwrought' as the term Is used in paragrapli 183 of the tarifC 
law." 

The judgment of the Circuit Court is afïîrmed. 



INTERNATIONAL TIME RECORDING CO. v. DEY et al, 

(Circuit Court of Appeals, Second Circuit. December 5, 1905. 
On rehearing December 22, 1905.) 

No. 180. 

1. Patents — ^Vaijdity and Infringement — Workmen's Time Recobdeb. 

The Cooper patent. No. 528,223, for a workman's time recorder, which 
prints the time of his going lu and coming eut each half day ou bis in- 
(iividual card, was not antlcipated in the prior art and discloses Inven- 
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tlon, bein? an Improvement over the machines In préviens use In Im- 
portant respects. The combinations shown are not, strictly speaking, 
of old éléments, having important new éléments, espeeially in the carâ 
feature, which enables the worknian to see and verify hls entry, and in 
the card reeeiver having movable abutments operated automatically i)y ji 
time meehnnism which renders it impossit)le to mnke an entry datins; 
back to a half day whlchi has passed; and the claims are not confined 
to the identleal mechanism shown in the spécification. Also helâ in- 
fringed. 

2. SaME INFBINGEMEN-T — CHANGE OF FOKM. 

IdGutity of détail in a mechanical combinatîon is not necessary in 
order to eonstitute infringement, which cannot be avoided by changing 
the form and shape of the éléments enteriiig into the combination, so 
long as the essential features are appropriated and accomplish the same 
resuit in substantially the same way. 

[Ed. Note. — For cases in point, see vol. S8, Cent. Dig. Patents, §§ 371- 
373.] 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

This is an appeal, by the défendants, from a deci'ee of the Circuit Court for 
the Northern District of New York, sustaining eight claims of letters patent 
No. 528,223, granted Oetober 30, 1894, to D. M. Cooper for a workman's time 
recorder. 

In the spécifications the Inventer says: 

"My présent invention relates to machines known as workmen's time re- 
corders, and it has for its object to produce a form of apparatus by means 
of which a workman personally records upon bis individual card or time 
check the time when he enters or leaves the factory, or both ; and said card 
being adapted to receive marks Indieating the exact number of hours he 
was présent at the factory during a given period, say one week, the amount 
of wages due him at the end of this time can be readily computed without the 
necessity heretofore existing, of transcribing from a eontinuous strip of 
paper several entries in order to compute the amount of wages. 

"In carrying out the Invention I provide a time stamp embodying a suit- 
able printing mechanism and adapted to print upon a suîtable check or card 
the exact time of the opération of the stamp, and the relative positions of 
the marks madc upon the card by the stamp indieating vvhether the workman 
is entering or leaving the factory and also the day and which portion of 
the day, that is, whether in the forenoon or in the afternoon, and it consists 
in certain improvcments in construction and combinations of parts, ail as 
will be hereinafter descrîbed and the novel features pointed out in the daims 
at the end of this spécification.'- 

The maehinery for carrying out the Invention is elaborate and complicated 
and is illustrated by tbree sheets of drawings containing nine figures, the 
important parts being pointed out by over 80 référence figures. 

After a minute discription of thèse drawings the spécification continues: 

"In practical use the apparatus just described is placed at the entrance to 
the factory and two card racks are used as In Fig. 1, one on the left indicated 
by 70 being adapted to eontain the workmen's cards while they are out of the 
factory, and the one 71 on tbe right, while they are in the factory. When 
the workman enters the factory in the morning, he talces bis time card from 
the rack 70, Inserts it In the card réceptacle of the stamp, the abutment 40 
at the bottom being at such an élévation that the horizontal division of the 
card indieating the forenoon of the proper day is in Une with the centers 
of the marking wheels and opposite the hammer, and he then moves the 
lever 83 to the right or toward the word 'lu,' bringing the vertical coiumn 
at the left In Une with the hammer, and then moves the lever 28 upward 
causing the pawl 29 to slip over the arm 30 of the hammer frame and as 
the lever is moved down, sald frame will be drawn back and then released 
stamping the time on the card and ringing the beil or alarm. The card is 
then removed and placed in the rack 71. When the workman goes out at 
142 F.— 47 
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noon, he removes his Card from the rack 71, Inserts it In the card recelver, 
pulls the lever 83 to the left, toward 'Out,' and operatlng the lever 28 stamps 
the time on the card, as before, and then places the card In rack 70. The 
mechanism actuating the abutment 40 is operated at half-past twelve, and 
saîd abutment raislng brings the 'p. m.' space on the card, In Une with the 
marklng wheels so that when the workman retums he removes hls card 
from the rack 70, stamps the time thereon, as described, and places it in 
the rack 71, and at nlght, when he leaves the factory, he stamps his card 
and returns it to rack 71, îeaving behînd him an accurate record of the time 
he has been at work, whlch may be transferred to a record book if desired 
at the end of the day or at the end of the week, and the card will Indicate 
the full number of hours he has worked and the amount of wages due him 
may be at once computed and pald him upon presenting hls card to the 
oashier. 

"By the use of this apparatus the necessity, heretofore exîstlng, of tran- 
scriblng a large number of figures from a tape to a book and the employment 
of a separate key for each workman is obviated and a single apparatus will 
serve for auy reasonable number of employés, the record being such that there 
is no opportunity for dispute. 

"It will be BOted that as the abutment in tlie card recelver moves pro- 
gressively toward the mouth of the receiver and causes the stamp to mark at 
the top of the card first, there Is no opportunity for a workman who bas 
been absent a day to fraudulently stamp the cnrd in the space devoted to 
the time he was absent, because the abutment prevents its insertion far 
enough to bring a previous marklng space in Une with the marking wheels. 

"As stated, it is iinmaterial as far as the broad features of the invention 
are ooncerned what particular kind of time stamp or what means for limiting 
the insertion of. the card be employed and varlous modifications of the devices 
for oausing the relativtî movements of the card and time stamp will readily 
oecur to those sklUed in the art. 

"It will be understood that the abutment 40 could be actuated away from, in- 
stead of toward, the stamping wheels and the cards could hâve the days of 
the week reversed from the position shown, but this would necessitate the 
employment of additioual means to guard against the cards belng fraudulently 
marked after the abutment had moved to allow the appropriate subdivision 
on the card to pass the marking wheels. 

"Where the term 'time stamp' Is used in the claims It is to be understood 
in the absence of further limitations, to mean the hour and minute marking 
wheels and devices for marklng an impression or Imprint iipon a card or 
slip placed between them. 

"The abutment constituting the bottom of the card recelver need only move 
relatively to the marking wheels, and it is immaterial whether or not it is 
movable relatively to the sides or edges of the card receiver or holder." 

The claîms involved are as follows : 

"2. In a time recorder, the combination with a time stamp and operatlng 
devices therefor, of a card guide or receiver adjustable relatively to the 
stamp In one direction and a movable abutment or stop for engaging a card 
automatlcally movable relatively of the stamp in another direction, substan- 
tially as described. 

"3. In a time recorder, the combination with a time stamp and operatlng 
devices therefor, of a card guide or receiver, an abutment limiting the move- 
ment of the card relative to the time stamp and time mechanism actuating 
said abutment intermîttingly, substantlally as described. 

"4. In a time recorder, the combination with a time stamp and operatlng 
devices therefor, of a card guide or receiver, an abutment limiting the move- 
ment of the card relative to the time stamp, and intermîttingly operated 
mechanism for actuating the abutment, substantlally as described. 

"5. In a time recorder, ihe combination with a time stamp and operatlng 
devices therefor, of a card guide or receiver, an abutment limiting the move- 
ment of the card relative to the time stamp, and intermîttingly operated 
mechanism controUed by a time movement for actuating said abutment, sub- 
Btantially as described. 
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"7. In a tlme recorder, the comblnation with a time stamp embodylng mark- 
ing wheels, and a tlme movement, of a card guide or receiver, an abutment 
llmitlng the movement of the card relative to the marklng wheels, actuating 
mechanism for moving the abutment and controlled from the tlme move- 
ment of the stamp, substantially as descrlbed. 

"8. The comblnation wlth the time stamp embodylng marking wheels, and 
a time movement, of a card guide or receiver, an abutment limiting the move- 
ment of the card relative to the marking wheels, a eam operating the abut- 
ment, and a motor for moving the cam, controlled by the tlme movement, 
substantially as descrlbed. 

"10. The comblnation wlth the time stamp embodylng marking wheels, 
and tlme movement operating them, of the card receiver open at front and 
rear, and movable relatively to the marking wheels, the movable abutment 
at the bottom of said receiver, actuating devices for moving said abutment 
Intermittingly toward the marking wheels, a tlme mechanism for control- 
ling It, a movable hammer co-operating wlth the marking wheels, and operat- 
ing devices therefor, substantially as descrlbed. 

"12. In a tlme recorder, the comblnation with a tlme movement, a sep- 
arate motor mechanism controlled thereby, a marking stamp operated by the 
time movement, and a movable abutment operated toward said marking 
stamp by the motor and serving to llmit the insertion of a card in the stamp, 
substantially as descrlbed." 

The défenses In the Circuit Court were lack of novelty and invention, 
anticipation and non-infringement. The failure of that court to eustain 
thèse défenses is now duly assigned as error. 

F. P. Warfield, for appellant. 
Drury W. Cooper, for appellee. 

Before LACOMBE. TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts). A description of the 
complicated mechanism of the patent in ail its minute détails, even 
were it possible to give such a description in the absence of drawings, 
will serve no useful purcose. 

The Prior Art. 

Prior to the Cooper invention, in May, 1894, there had been a 
number of time recording machines upon the market, several having 
achieved considérable popularity. 

One of the most successful was a machine which recorded auto- 
matically the time of the workman upon a single strip of paper located 
within the machine, the record being transcribed from this strip to the 
time book. Each workman was provided with a key having a number 
engraved on its ward so that in opération the workman's number and 
time were printed on the tape. 

An improvement was made by the défendants wlio constructed a 
machine provided with a dial having identifying numbers printed on 
its periphery and a pointer which the workman carries to the number 
designated ; he then pushes the pointer into the number and the record 
is instantly made on the tape. In this way each workman has regis- 
trations localized on a single line instead of being entered promiscuously 
as theretofore. In none of thèse machines were the workmen provided 
with individual cards on which the time record was automatically 
printed so that he could see and verify the registration the moment 
it was made. 
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The prior machines were easily disarranged, their records were in- 
definite, confused and incomplète, requiring sélection and transcription 
in the time bock and the employment of a compétent copyist for this 
purpose, and they were unfair to the workman, as the registration 
was hidden from view. They were also unfair to the employer as 
they could be "beaten" by a shrewd and unscrupulous employé. 

The criticisms of the last two paragraphs are inapplicable to the 
"Dey Dial Machine" except so far as they may apply to a structure 
which registers on a sheet of paper inside the machine. The Dey ma- 
chine was a successful and popular embodiment of that type of ma- 
chine. 

The Cooper Patent. 

Thèse were some of the defects which Cooper undertook to remedy 
and which he succeeded in remedying to a very considérable extent. 

His plan is to provide each workman with a card bearing his name 
and number so arranged that the exact time of his going in and coming 
out of the factory will be printed each day. 

In order to accomplish this resuit Cooper provides a clock mechan- 
ism and a time stamp embodying suitable printing mechanism com- 
bined with a card receiver which brings the card into such a position 
tb.at the type printing wheels will inevitably print the correct time in 
the proper spaces upon the card. At the bottom of the receiver is a 
niovable abutment on which the card rests when dropped in by the 
workman. This abutment is raised intermittently the distance be- 
tv/een the centers of two of the horizontal spaces on the card "thereby 
decreasing the depth of the card receiver, every twelve hours, or half 
day, until Saturday night and then, on Sunday morning, leaving 
it of maximum depth so that the card may be inserted nearly its fuU 
length, in position to print on the top line." This is accomplished 
by an ingenious combination between the clock mechanism, the print- 
ing mechanism and the receiver, the novel élément being the adjustable 
card receiver and the means employed by which it is brought into 
correct relations with the other mechanisms so as to produce a simple, 
accurate and reliable time recorder. 

The Claims in Issue. 

The invention is fully secured by the claims in question. 

The first claim involved (No. 2) is for the combination, in a time 
lecorder, of a card guide or receiver, adjustable relatively to the stamp 
in one direction, and a movable abutment or stop for engaging a card 
automatically movable relatively to the stamp in another direction, 
with a time stamp and operaiing devices therefor. In other words, it 
is for a combination, in a time recorder, containing the following élé- 
ments : 

First. — A time stamp. 

Second. — Operating devices therefor. 

Third. — A card receiver adjustable relatively to the stamp in one 
direction. 

Fourth. — A movable abutment or stop for engaging a card auto- 
matically movable relatively of the stamp in another direction. 
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Claim No. 3 is Htnited to an abutment actuated intermittingly by 
ihe time mechanism. 

Claim No. 4 is the same as No. 3, except that by the omission of 
the Word "time" before the word "mechanism" any intermittingly op- 
erated mechanism is within its terms. 

Claim No. 5 is limited to such mechanism controlled by a time 
movement. 

Claim No. 7 is more spécifie and covers the means described in the 
spécification for the practical opération of the combination. The first 
élément as above stated — the time stamp — ^must, in order to be covered 
by this claim, be a time stamp "embodying marketing wheels." The 
second élément is limited to a time movement, or clock mechan- 
ism, and the fourth élément to mechanism for moving the abutment 
which is controlled from the clock. 

Claim No. 8 is limited to an abutment operated by a cam and is, 
therefore, not infringed by the défendants' machine introduced as 
"Complainant's Exhibit No. 3-A." 

Claim No. 10 is limited to a card receiver open at front and rear, 
having the abutment, movable towards the marking wheels, at the 
bottom and a movable hammer co-operating with the marking wheels. 

Claim No. 12 is for a combination having for its éléments a time 
movement, a separate motor mechanism controlled thereby, a mark- 
ing stamp operated by the time movement and a movable abutment 
operated by the separate motor. 

Prior Patents. 

The défendants insist that thèse claims are anticipated or invalidated 
for lack of invention by the disclosures of the prior art. 

In 1858 Stanislaus Fournier received a patent, No. 20,786, for a 
register to be attached to clocks to show the faithful attention, or neg- 
lect, of persons keeping watch during the night. It shows a stationary 
card and a movable marking device which is raised day by day by a cam 
and supposed means for operating this cam, which is controlled by 
the clock mechanism. The registration is made by the watchman giving 
a slight tap on a button outside the frame of the clock which presses 
the needle point of the index bar into the card, making a small hole 
therein. The présence or absence of thèse holes will indicate the 
fidelity or neglect of the watchman. 

There is no évidence that Fournier's device ever went into practical 
opération. This fact would not be of serions importance if the spéci- 
fication described an operative structure, but whether it does or not 
is, to say the least, exceedingly doubtful. In any view the apparatus 
W'Ould be utterly useless in registering the coming and going of a large 
number of workmen. It was intended for a différent purpose, and 
operated, if at ail, upon a différent principle. It certainly does not an- 
ticipate and we are of the opinion that it would not suggest the 
Cooper invention, to the skilled artisan. 

The patent granted to George W. McAninch, No. 510,811, in 1893, 
was for a workman's time recorder. 

The inventer says : 
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"My Invention relates to Improvements In that class of machines whlch 
are adapted to be operated by the Individual employés In sbops, factorles 
and the like, whenever sucU employés begin or leave off work, and wblch is 
adapted to teep an accurate record of the time of each employé and pro- 
duce the record on the time sheet In such a manner that the sheet may be 
preserved and the total time of each workman qulckly and accurately footed 
up. The machine Is adapted to be operated, as above remarked, by each 
workman, and the workman therefore cannot dispute the record." 

The record hère was made by puncturing holes in the time record 
slieet which was wound upon roUers. A workman on entering, places 
bis individual check upon a hook, thus forcing a pointer or needie 
into the roU, the location of the hole indicating the time of day when 
it was made. The withdrawal of the check on leaving the factory 
causes another registration to be made. This record was hidden from 
view inside the clock case and depended for its accuracy upon the 
correct ruling of the paper and its perfect alignment upon the drums. 
If the pin holes were accurate a correct time schedule could subse- 
quently bè figured out. 

Whether a machine made in accordance with the directions of this 
patent ever did, or ever could, operate successfuUy is not clear from 
the proof, but assuming that the patent describes an operative device 
it is entirely clear that it is not the device of the Cooper patent. 
It was to remedy the obvions defects of such a structure that Cooper 
made his invention. 

The English patent to Wirth, No. 1707, dated April 30, 1879, is for 
"Improvements in Workmen's Checking Apparatus." It shows a ma- 
chine operated, in connection with other apparatus, by a turnstile 
through which the workmen pass, the registration being made upon 
a sheet similar to that shown in the Fournier patent. 

The spécification, however says: 

"A drum can be used to carry the diagram sheet, which Is dlvlded by 
horizontal Unes Into hours and parts of hours, and by vertical Unes for the 
uumber of workmen, thèse numbers being the same as those on the face plate." 

The complainant's expert, in comparing this machine with the ma- 
chine of Fournier says : 

"In the Fournier machine and In the Wirth machine alike, punch marks 
In one Une represent hours of the day if made within their proper rulings, 
while punch marks in another Une indicate one other kind of Information, 
which in the Fournier machine, vrouid be Interpreted as successive days of 
the week, while iu the Wirth machine they mean différent workmen, The 
Fournier machine is capable of registering for one man for one week, while 
the Wirth machine is capable of registering for 24 men for one day." 

Like the devices heretofore considered, its accuracy dépends upon 
the sheet being positioned correctly to receive the holes made by the 
punch. It would seem, also, that in order to insure the proper wcrk- 
ing of the device and guard it from dishonest manipulation it must 
be inclosed in a case. 

The German patent. No. 33,885, dated November 9, 1885, for a 
"Workman's Register" was issued to Richard Burk, the same in- 
ventor who, through Wirth his solicitor, secured the patent just pre- 
viously under considération. 

The spécification says: 
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"In reglstering wlth thls apparatus weekly (or other time) tickets, Fig. 
5 are used, dlvided by Unes Into days, hours and parts of hours, so that the 
length of the ticket displays one work day, and the deslred number of days 
is dlvided off by horizontal Hues. Such tickets are distributed to the In- 
dividual workmen, after a number or name bas been marked on the back. 
* * • The apparatup forms a 'tlcket-ln-the-slot' concem mounted on a 
loek-box whicb is provided with two drums, a and b, borne side by slde, by 
whose rotation the ticket, on being inserted in the slot e, is pulled in and 
ijuîded into the box, on whlch occasion the reglstering sign Is Impressed upon 
it" 

The reglstering sign is a mark made by a punching pin in the paper, 
giving a more or less accurate resuit according to the relative position 
of the punch and the proper space to be punched, but liable to fraudu- 
lent manipulation by the workmen and to be unreliable through care- 
lessness. 

The tests made by complainant's expert, as illustrated by an exhibit, 
may give an exaggerated idea of the machine's inefficiency, and yet it 
cannot be doubted that the defects pointed out are substantial and not 
Imaginative. It is possible that the défendants' model might hâve done 
better work in more friendly hands, but even a layman can perceive 
that perfect accuracy cannot be expected of a device so constructed. 

The English patent to George Williams Parkes, No. 7,367, dated 
A'fay 20, 1887, is for "Improvements in Automatic Time Keeping Ap- 
paratus." This patent is chiefly noticeable for showing a time stamp 
for reglstering the time approximately, when the workmen enter the 
factory to begin or to résume work. 

W. H. Martin, in 1893, aiso received a patent, No. 485,639, for a time 
stamp which registers on a card. The complainant owns this patent 
but has never manufactured under it for the reason that "the arrange- 
ment of the record on the card was not automatic" and also because 
the structure was not strong enough to stand the ordinary wear and 
tear of actual use. The gauge or abutment was movable by hand 
and was in no way moved or controlled by the clock mechanism. 

We hâve thus considered ail of the patents principally relied upon 
by the défendants. We do not think that any one of them anticipâtes 
or so limits the field that the advance made by Cooper was attributable 
only to the skill of the calling. Furthermore, we are of the opinion 
that the combined knowledge of them ail would not hâve enabled the 
skilled mechanic to construct the patented machine. 

A fair déduction to be drawn from the prior art is that if a mechanic 
were requested to construct a card machine on the card of which 
the workmen's time is accurately printed and if he were given the 
patents above-named plus the card receiver with the movable abut- 
ment automatically controlled, he might be able to produce the Cooper 
device. But to conceive the idea and then embody it in a combination 
which produces a machine which for accuracy, convenience, celerity 
and fairness to employer and employed shows marked improvement 
over anything preceding it, required an exercise of the inventive facul- 
ties, though not, perhaps, of the highest order. Hobbs v. Beach, 180 
U. S. 383, 21 Sup. Ct. 409, 45 L. Ed. 586 ; Loom Co. v. Higgins, 105 
U. S. 580, 26 L. Ed. 1177; Cimiotti Co. v. Fur Co., 198 U. S. 399, 
408, 409, 25 Sup. Ct. 697, 49 L. Ed. 1100; Topliflf v. Toplifï, 145 
U. S. 156, 12 Sup. Ct. 825, 36 h. Ed. 658. 
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Aggregation, 
Strictly speaking the combinations are not, as we hâve seen, of old 
éléments, as the card receiver with movable abutment possesses im- 
portant features not found in the prior art, but conceding, for the 
moment, that ail the éléments, when segregated, are old, it cannot be 
denied, we think, that the combination is not only new but that it pro- 
duces a new resuit or, at least, an old resuit in a better way than 
any device which preceded it. The éléments of the combination so act 
that each qualifies every other and the new resuit is due to their co- 
opérative action. Remove one and the machine becomes inoperative; 
it fails to produce the desired resuit. It is true that thèse éléments 
do not act synchronously, but this is not necessary, simultaneous action 
being frequently absent from patentable combinations. National Cash 
Reg. V. American Cash Reg. 53 Fed. 367, 3 C. C. A. 559 ; Heath Cycle 
Co. V. Hay (C. C.) 67 Fed. 246; Forbush v. Cook, 3 Fish Pat. 
Cases, 668, Fed. Cas. No. 4,931. 

Infringement. 

We think there can be no doubt that the défendants' structures 
infringe the claims in issue except that Exhibit 3-A does not infringe 
the eighth claim. 

Under the construction which must be given to the claims, which 
does not confine the various éléments of the combination to the identical 
mechanism shown in the spécification, infringement is clear, whether 
we consider the testimony of the expert for the complainant or the 
expert for défendants. Infringement cannot be avoided by changing 
the form and shape of the time stamp, the clock mechanism, the re- 
ceiver, the abutment and the means for Connecting up and actuating 
the various parts, so long as the défendants appropriate the essential 
features of the combination and accomplish the identical resuit in sub- 
stantially, the same way. They employ a time recorder which registers 
upon the individual card of each workman the time of his coming in 
and going out. This card is placed by him in the receiver, is stamped 
by his action and removed by him so that he has full opportunity 
to verify the record made by the machine. So far, then, in opération 
and resuit the machines are identical. The défendants' recorder has 
the clock mechanism and the stamp mechanism, with a rod, in ail re- 
spects similar to rod 23 of the patent, for transmitting a time con- 
trolled movement to the time stamp mechanism; it has the card re- 
ceiver open at front and back with the movable abutment limiting 
the movement of the card relative to the time stamp and it has the 
connection with the clock motor, by means of a power shaft and 
beveled driving gear, which opérâtes a cam giving the necessary in- 
termittent motion to the movable abutment. The défendants' card re- 
ceiver is adjustable relatively to the stamp by a lever, the handle of 
which is operated by the workmen precisely as in the Cooper device. 

In short, the infringing devices hâve appropriated every élément of 
ïhe patented combination, the différences being of form and not of 
substance. Thèse consist of mechanical changes and the substitution 
of obvious équivalents well known to every skilled workman. Identity 
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of détail in a combination, like the one under considération, ïs not 
necessary in order to constitute infringenient. The patentée took pains 
to point eut tliat "tlie spécifie construction of the mechanism shown 
* * * is not essential." This was an unnecessary précaution ; 
the law gave him ample protection in this regard. Alachine Co. 
V. Murphy, 97 U. S. 120, 125, 24 L. Ed. 935. 

As we understand from the testimony of défendants' expert that 
noninfringement is based upon the-hypothesis that the claims are to 
be strictly confined "to the particular construction shown and described 
in the patent," it seems unnecessary to pursue the subject further. 

We bave not deemed it necessary to refer at lengih to défendants' 
Exhibit No. 2. 

The lesson to be learned therefrom is not new. A claim for a com- 
bination is not infringed by one who omits one of the éléments of the 
combination, but it is a far cry from this premise te tlie conclusion that 
the claims are void for lack of patentability. 

It follows that tlie decree should be affirmed. 



AMERTCAN ACETYLENE BURNER CO. v. KIRCnBERGER et al. 

(Cîrcuit Court of Appeals, Second Circuit. May 17, 1005. On Beliearlng 

October 31, 1905.), 

No. 159. 

Patents — Invention — Acettuene Gas Bxteners. 

Tbe Shatfer patents. Nos. 617,042 and C34,8:5S, for acétylène gas bnrn- 
ers made entirely of refroctory material, instead of métal with a re- 
fractory tip, do not show any novel mode of construction, but merely 
cov«>r the substitution of one well-known material for another, and are 
Toid for lack of iuvention. 

[Ed. Note.— For cases In point, see vol. 38, Cent Dlg. Patents, §23.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 131 Fed. 94, 

This cause cornes hère by appeal frora a decree on final hearlng dfsmlssing 
blU alleging infringement of coni[ilalnaiit's patents. No. 617,942, of January 17, 
189D, and No. C34,8n8, of October 10, 1S09. both grauted to Ileury E, ShafCer 
for Imijrovements In Acétylène Gas Bui'uers. 

F. F. Church, for appellant. 

Louis C. Raegener and S. L,. Moody, for appellees. 

Before WALEACE, TOWNSEND, and COXE. Circuit Judges. 

TOWNSEND, Circuit Judge. In Kirchberger v. American Acéty- 
lène Burner Company, 128 Fed. 599, 64 C. C. A. 107, this court, affirm- 
ing the décision in (C.C.) 124 Fed. 764, held that the burners of this 
complainant, claimed to be made under the patents hère in suit, in- 
fringed this defendant's Dolan patent, No. 589,342. The claims in 
suit. Nos. 6 and 7 of patent No. 617,942, hereafter ca'lled the first 
patent, cover "a tip for acétylène gas burners composed of a single 
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pièce of refractory material having the inlet and discharge passages 
at an angle with each other," or "at right angles to each other." 

The Dolan patent showed curved metallic arms fitted with steatite 
tips having the inlet and discharge passages connected in a curved line. 

In a burner manufactured by défendants prior to the Shaffer patent, 
and known as the "Napheys burner," the metallic arms supporting 
the steatite tips were angular instead of curved. The sole différence 
between this prior burner and that of the iirst patent in suit con- 
sists in the fact that in the former the angular turn was in the métal 
part, and in the latter in the extended steatite part, of the burner or 
tip. Ail that Shafïer did in elïect was to lengthen the prior steatite 
tips so that both passages could be included therein. The two tips 
are structurally and mechanically identical, the single différence 
being that necessarily resulting from a change in the point of juncture 
between the métal and the steatite. It would seem from the testimony 
of complainant's own witness, Long, that this change, involving the 
angular arrangement, was both conceived of and suggested to Shafïer 
by Long. 

The second patent, No. 634,838, chiefly relied on to support thîs ap- 
peal, covers not merely a tip but a complète "double- jet gas burner 
niade entire of a single pièce of refactory material, with divergent 
arms," passages, etc. The limitation upon the scope of this patent is 
well shown by the foUowing statement in the spécification: 

"My Invention relates to burners for acétylène gas havlug divergent arms 
provlded with diverging gas-passages and converging gas-exits and suitable 
air-passages to produee a flat flame, such as liave heretofore been made eatire 
of métal and also with métal arms and separable refractory tips." 

The patent, therefore, structurally covers merely the substitution of 
refractory material for métal, or métal and refractory material, in 
making the burners of the prior art. 

But it is cbntended that this substitution of material involved in- 
vention for the following reasons, namely : The arrangement of the 
burner arms permitted the boring of the passages from the outside 
of the burner, thereby dispensing with the molding opération and 
conséquent necessity for the use of plugs, as suggested and shown in 
the Dolan patent and other prior constructions, and thus provided a 
cheaper and more accurate burner. 

The patentée further claimed that this construction obviated an ob- 
jection necessarily attendant upon the use of métal burner arms with 
steatite tips, namely, the difificulty in adjusting the tips so as to insure 
a suitable alinement of gas exits and jets, and in thereafter maintain- 
ing them in such position by reason of the action of the beat on the 
métal. That is, as stated by counsel, the claim covers something 
more than substitution of material, namely, "burners made of re- 
fractory material in a certain way and of a certain construction, where- 
by they not only accomplish ail the désirable results incident to the use 
of the material itself, but they can be readily and cheaply constructed." 
The patentée, however, says as foUows: 

"It was suggested in patent No. 618,239, granted me January 24, 1899, that 
burners of the character therein set forth might be made entire of refrac- 
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tory material. The présent improvement relates to a distinct class of burners, 
which are adapted for and heretofore hâve been provided with refractory 
tips inserted in divergent arms and liaving gas-exits directed toward eacli 
otber to produce a flat flame, the object being to remedy tbe before-men- 
tioned defect in sucli burners." 

In said earlier patent "the whole burner is preferably formed in 
a single pièce of any suitable material such as lava, * * * 
the jet tubes are inclined toward each other as shown at an angle 
preferably of about forty-five degrees," and a comparison of the 
spécifications and drawings of the two patents seems to show that in 
rnechanical construction the burners belong not to distinct classes, as 
asserted by the patentée, but to the same class, and that they ap- 
parently operate substantially in the same way. No reason is shown 
why the securing of "a suitable alinement of the gas exits and jets," 
claimed to be secured by the one-piece construction of refractory ma- 
terial of the second patent in suit, would not also be secured by the 
préférable construction of lava suggested in patent No. 618,239. It 
is further contended that the invention of the second patent consisted, 
inter alla, in providing a one-piece burner with arms arranged to so 
diverge upwardly as to permit the gas and discharge passages and 
apertures to be bored therein up from the lower end of the arms and 
down in their faces, etc., so as to leave a structure with intégral walls, 
and dispense with the use of plugs. 

But there is nothing in the second patent to indicate that the patentée 
made or thought he had made any such invention. The only référ- 
ence to boring in the patent is that of the air supply passages, and this 
has no relation to dispensing with the use of plugs. Some of the 
drawings show that it would be impossible to bore the gas passages 
in the manner now suggested without cutting ofï a portion of the 
lower end of the arms. If the burners of the prior art were thus 
eut ofif, the same resuit might be accomplished. The spécification 
shows that the sole object of the invention was to provide by the sub- 
stitution of a "burner body and arms of one pièce of non-metallic re- 
fractory material" a construction "arranged to produce the desired 
form of flame with certainty and without testing and altering, as in 
the case of composite burners, and without danger of subséquent tor- 
sion by beat." The claims cover such construction to insure and main- 
tain a "flat flame" or the "proper form of the flame." The file wrapper 
shows that the patentée originally claimed this particular form of 
construction of burner, made with or without meiallic connections, 
and that he was forced to abandon thèse claims, to admit that said 
construction was "such as hâve heretofore been made," and to limit 
himself to such a burner, made from one pièce of refractory material. 

In thèse circumstances, we concur in the conclusion of the court be- 
low that the patents in suit merely covered the substitution of one well- 
known material for another. It is clear that said substitution developed 
no new uses or properties in the burner itself, and that no invention 
was required in making said change, but that it was the resuit of the 
exercise of mère rnechanical skill. 

The decree is afi5rmed, with costs. 
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On Rehearing. 

PER CURIAM. The pétition for rehearing în thîs case has been 
seasonably filed, and while it is not printed, or supported by certifi- 
cate of counsel, as provided for by the above rule, yet in view of the 
peculiar situation of the président of this petitioner, and his évident 
impression that the case has not been fully understood and properly 
disposed of, we hâve carefully re-examined the briefs and record in 
view of the arguments advanced in the pétition. The assertions in 
support of patent No. 617,942 do not controvert the findings of the 
opinion as to the prior art and Long's testimony and need not be dis- 
cussed. The case as to patent No. 634,838, the other patent involved 
in this pétition, was argued by complainant on the former hearing, 
on the theory, as stated by its counsel, that : 

"The Invention of this patent further carries ont the idea of the inventer 
in mailing a complète burner of the accepted type of a single pièce of refrac- 
tory material, thereby eliminatlng the use of métal entirely, excepting as a 
support." 

The petitioner now says, inter alia, as follows: 

"It was new to form a burner with two straight diverglng arms at an 
angle of about 45 degrees vplthout a crook, or an elbow, in the arms. It was 
new to drill gas passages in those arms. It was new to locate a mixing 
chamber in the side of each arm. It was new to locate the mixing chamber 
at the side of the inlet of the large gas supply. ♦ * • A few words more 
as to the court's rendering of patent No. 618,2.39 which was Invented after 
patent No. 634,S38 and the patent papers were made out long after the ap- 
plication for the latter was made out, signed and sworn to by H. B. Shaffer. 
The court has seemed to treat of patent No. 618,239 as if it was patent No. 
634,838. Patent No. 618,239 is of a solid bulb burner, Its arms a part of the 
bulb, the bulb being a truncated cône. Every elaim in this patent is in com- 
bination with a truncated cône or a gas réservoir, or both a gas hollow réser- 
voir and truncated cône. The Shaffer burners are on a différent plan, they 
do différent and better work, cost much less money to make. ♦ * * In 
patent No. 618,239 the discharge of gas Is from the tip end of its converging 
tips. It has no arms in the sensé that they are diverging arms, clear and 
away from its center stem. Its mixing chamber Is in the end of the tip on a 
Une with the tip, the same as in the Dolau and the Bullier, and ail semi- 
Bunseu burners. • • • Compare this burner of patent No. 618,239 with 
patent No. 634,838, which Is not even a bulb burner, it has no body, its arms 
are diverging arms, at about 45 degrees each. The mixing chamber is in the 
side of the arms instead of in the extrême tip end as in the former, and Is in 
its entire construction directly the opposite In construction. This No. 034,838 
patent burner must be of steatite, and the former may be. If there be a dis- 
tinction between the east and the west, then there is the same différ- 
ence between patents shown and descrlbed by patent No. 634.838 and No. 618,- 
239, as they are equally opposites. They certainly bèlong to différent classes 
of burners." 

That is, as to patent No. 634,838 it is asserted that patent No. 
618,239, referred to by the court as earUer than No. 634,838, was in 
fact for a later invention. The record shows that altluough the original 
application for patent No. 634,838 was sworn to before patent No. 
6'3 8,239 was applied for, yet the latter was applied for and granted 
before the application for No. 634,838 was filed. It is further asserted 
that the construction shown in No. 634,838 was new and constituted 
invention irrespective of the change in material. 
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When the président of this petitioner was examined on the trial of 
this case he was shown his Exhibit F, the burner from which the 
drawings of patent No. 618,339 were prepared, and his exhibit C, from 
which the application papers for the patent in suit, No. 634,838, were 
drawn up, and he then testified as follows : 

"X-Q. 134. Now, coming to Exhibit F, this exhibit also has right angle 
tips, has it not? A. ïes. X-Q. 135. And the arrangement of the gas in- 
let and discharge passage and small aperture Connecting them and the air 
inlets opening into the discharge passage, Is substantially the same in this 
exhibit as in the others, is it not, referring especially to Exhibits C and E? 
A. Yes, sir. X-Q. 136. This Exhibit F also has divergiiig arms having 
diverging gas passages and converging gas exits and suitable air passages, 
has it not, or, if you object to the word 'suitable' we will leave that ont of 
the question? A. No, sir. X-Q. 137. It has diverging gas passages and 
converging gas exits, has it not? A. Yes, sir. X-Q. 138. And inasmuch as 
you hâve testified that it was a success, you do not deny that it has suita'ble 
air passages, do you? A. No, sir ; I do not. X-Q. 139. Do you object. then. 
to calling the two arms right angle tips in this Exhibit F 'arms'? A. ïhey are 
not diverging arms. X-Q. 140. What lîind of arms would you call them? 
A. They are called In the patent 'Inclined 3et tubes.' They are a solid part 
of the burner body, made witli the burner body ; there are no arms ; are not 
intended for arms, but are attached and a part of the burner body, a solid 
pièce." 

Thèse admissions coupled with the statements in patent No. 634,838 
seemed to be conclusive. In view, however, of the new discussion oi 
alleged différences of mechanical construction and of actual priorrty 
of invention in this pétition it is thought that défendant should présent 
its views as to the contention that the burner covered by patent No. 
034,838 was for a totally différent construction from any previously 
shown; that such construction, consisting in boring gas passages in 
the arms and changing the location of the mixing chamber, involved 
invention and is covered by the claims of patent No. 634,838 and that 
the inventions therein described were not anticipated or abandoned by 
reason of patent No. 618,339. 

The clerk of this court is directed to send a copy of this pétition to 
défendant and the défendant may hâve thirty days after receipt thereof 
in which to file a brief in reply to the above contentions. 
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CURTAIN SUPPLT CO. T. NORTH JERSEY ST. RT. CO. 
(Circuit Court of Appeals, Thlrd Circuit January 22, 1906.), 

No. 61. 

1. Patents — Infeingement — Shade-Homing Device. 

The Forsyth patent, No. 559,446, for a shade-holdlng device for use 
chiefly on car Windows, Is Umited by the prior art to the self-rlghtlng 
feature whlch Is Its essentlal élément. As so construed, held not In- 
fringed by the device of the Hoyt patent, No. 676,557. 

2. Same. 

The Patterson patent, No. 659,315, for a shade flxture, construed, and 
held not Infrlnged. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

L. S. Bacon and C. C. Linthicum, for appellant. 
J. Edgar Bull, for appellee. 

Before ACHESON and DALI.AS, Circuit Judges, and McPHER- 
SON, District Judge. 

J. B. McPHERSON, District Judge. This controversy is con- 
cerned with certain improvements in shade-holding devices, two 
patents being involved ; the Forsyth patent No. 559,446, granted in 
May, 1896, and the Patterson patent. No. 659,315, granted in October, 
1900. The shades to which the devices are specially intended to apply 
are those which are used in railroad or street railway cars. Peculiar 
conditions are présent in thèse vehicles, that are not found in a private 
dwelHngj and require spécial treatment. The characteristics of a 
satisfactory shade holder on a railway car are clearly stated by the 
appellant's counsel as f ollows : 

"(1) A holding means which wlll malntaln the flxture In any adjusted 
position despite the tendency of the shade roller to draw It up; desplte the 
jarring of the car tending to loosen the hold ; and despite the pressure of 
the wind which tends to displace the fixture when the window Is open. 

"(2) A guiding and controlling meàns which must be of such construction 
that the flxture may be adjusted by the average passenger wlthout comlng 
out of the grooves or guides and yet of such construction that It can be read- 
lly removed from the guide grooves In placing or removing the curtaln. 

"(3) It must be automatically adjustable to variations In distance between 
the grooves or guides at différent points In the height of the window frame 
and therefore it must be disconnected from the frame or guides and yet ca- 
pable of bearing at ail times thereon so as to hold. 

"(4) It must be of such construction that the lower edge of the curtaln 
Is normally In a horizontal position and easily restored to such position If It 
becomes tilted or canted during Its manipulation, this restorlng functlon being 
partly or wholly automatic. 

"(5) The flxture as a whole must be a sépara te, concrète, or unltary 
Btructure capable of application and removal by unslîllled workmen and wlth- 
out disturbing the window frame." 

It is conceded that the Forsyth patent meets thèse requirements and 
ît may be true that for the first time they were thus combined in a single 
structure. There is no doubt that this patent discloses a meritorious 
improvement, but, in view of the limitations imposed upon it by the 
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prior art, ît cannot be awarded the position of a pioneer invention. Its 
distinguishing feature appears in the two claims that are said to be 
inf ringed : 

"(1) A Belf-rightlng holding mechanism for sprlng-actuatlng siades com- 
prising, In combination witb a shade, heads carried thereby, said heads hav- 
ing separated bearing or contact points of diverse frlctional holding power 
and arranged in sueh relation to each other that when the margin of the 
shade is moved from a horizontal position the bearing-point of least résist- 
ance will be engagea and the bearing point of greater frictional power 
wholly or partially withdrawn from contact whereby the shade may résume 
its normal horizontal position, substantially as described. 

"(2) A self-righting holding mechanism for spring-actuated shades com- 
prising, In combination wlth a shade, heads carried thereby, said heads having 
projecting friction-tips In the vertical faces thereof, and anti-friction rollers 
journaled in the extremities of said heads on opposite sides of the friction- 
tips, said heads and roiiers adapted to bear upon the same opposing surface 
whereby when the shade is moved from a horizontal position, the roller will 
be brought into contact wlth such surface and the tip wholly or partially with- 
drawn from contact and the shade résume its normal horizontal position 
when released from the moving force, substantially as described." 

The opinion of the Circuit Court, which is reported in 138 Fed. 734, 
shows clearly that the self-righting capacity of the Forsyth device 
is its essential feature, and, if this be granted, we think it follows 
necessarily that the defendant's holder does not infringe. We cannot 
improve on the language of the court below in stating the reasons why 
this conclusion must be reached, and we therefore repeat that portion 
of Judge Gray's opinion: 

"That the self-righting capacity of this device is the essential feature of 
the invention, is apparent from a brief survey of the prior art The patentée, 
in his spécifications, refers to only a certain portion of the prior art, which 
was embodied In the Hall patent of 1891. This patent shows rods slidably 
mounted in a pocket or tube in the lower margin of the shade, and carrying 
friction tips at their outer ends, adapted to traverse grooves In the Jambs of 
the Windows, and held against the back of said grooves by the outward pres- 
sure of the coiled springs actuating sald rods. Thèse friction tips, not much 
wider than the end of the rod, are of rubber, and are seated in a métal 
pocket at the end of said rods. The friction of thèse rubber tips on the back 
of the grooves, serves to hold the shade wlth the iower edge horizontal against 
the upward pull of the spring roller at the top, the shade being easily lowered 
or raised by pressing together the pinch handles attached to the inner ends of 
the spring actuated rods, thus withdrawing the friction tips from contact wHh 
the back of the grooves. The degree of outward pressure on thèse friction tips 
is generally such that the shade could be raised or lowered without touch- 
ing the pinch handles, by using force enough, with the hand on the bottom of 
the shade, to overcome the holding power of the friction tips. It was this 
tendency to raise or lower the shades, without withdrawing the friction tips 
by pressure on the pinch handles, that caused the trouble sought to be over- 
come by the Forsyth patent in suit. Persons who are careless or Ignorant 
were apt to seize one side of the bottom of the shade, through which the 
tube and rods passed, to force It up or down. The resuit generally was that 
only the side to which the force was applied was raised or lowered, leaving 
the shade in a canted position, and the tendency was for the heads and 
friction ends of the rods to come out of the grooves and leave the shade 
flapping. The Forsyth patent in suit met this difficulty by using the same 
spring actuated rods, securely fastened to métal heads with elongated arms 
slidable in the grooves, with a friction tip in the centre, of ru'bber or other 
substance, caloulated when passed against the back of the groove, to resist 
the upward pull of the spring roller. The extremities of the elongated métal 



752 142 FEDERAL KEPORTBE. 

heads were either rounded, so as to diminish friction, or prorided with anti- 
friction roUers, so adjusted wltli référence to ttie central friction tip as that 
tlie latter shall extend outwardiy a little beyond tlie line of ttie bearing of 
said extremities, so tliat wtien tbe bottom of the shade is In Its normally 
liorizontal position, the métal extremities of the head or the roller tips are 
not quite in contact with the bacli of the grooves. When, however, one side 
of the shade is pulled dovvn further than the other, the central friction tip on 
that side is measurably withdrawn from contact with the back of the groove 
by the tilting of the elongated head, the anti-friction roller of the upper arm 
coming in contact with tlàe baek of the groove, and actiug as a fulcrum upon 
which the lower end swings ont, or nearly ont, of the grooves. The position 
of things in the opposite groove is just the reverse. The central friction tip 
is withdrawn to the same extent as in the other end, but the roller tip of 
the lower arm of the head is in contact with the back of the groove, the 
upper one being displaeed as described. As the métal head is fastened se- 
curely upon the spring actuated rod, there is a tendency, resulting from the 
pressure in the lower and upper arms of the heads on the opposite sides of 
the shade, to press the rods inwardly against the yielding pressure of the 
springs. In this position, the self-righting feature of the invention is intended 
to conie into play, and, when everything is in proper adjustment, does come 
actually into play. The frictioual holding tip in the center of the head being 
withdrawn from its contact with the back of the groove, the head slides 
easily on the anti-friction roller tip in the lower arm of the hend on one side, 
and on the roller tip in the upper arm of the head on the other. The head 
on the side pulled down roUs up on the roller tip of its topmost extremity, 
and the head on the opposite side tends to niove downward on tlie roller tip 
of its lower extremity into normal position, with the bottom of the shade hor- 
izontal. This is the self-righting function elaimed for the device in the For- 
syth patent in suit" 

The defendant's holder opérâtes in a différent manner, as a further 
quotation from the opinion will maice clear: 

"In the defendant's structure, the ends of the tube running througL the 
pocket in the bottom of the shade, are adjustably, but immovabiy, fixed métal 
heads with élongated arms at right angles to the tube, and fltting in the 
grooves of the wlndow jarabs. A motal cam is pivoted to the head just below 
the lower side of the tube, while its upper end is attached to a rod in the 
tube actuated by a spring which holds the cam by yielding pressure against 
the back of the groove. The other ends of thèse rods are In proximity at the 
middie of the tube, and bave attached to them pinch handles, by which the 
cams may be withdrawn from contact with the back of the grooves. The 
eccentric pivoting of the cam is sueh that an upward pressure on the rod 
at the bottom of the curtain tends to throw it into doser engagement with 
the back of the groove, thus locking the curtain against ail upward pressure 
and makiug It necessary to actuate the pinch handles, thus withdrawing the 
cam. in order to raise the curtain. There can. of course, then be no tilting of 
the bottom of the curtain by pressure upon one side, as In the Forsyth patent 
in suit It is true, there is no locking by the cam against downward move- 
ment, and the curtain can be pulled down without touching the pinch han- 
dles tliough not so easily as in the Forsyth device. But it is apparent that 
the ojject of the defendant's device is entirely différent from that of the 
Forsyth patent So far from Intending to facilitate the tilting of the head 
when one side of the curtain rod Is raised, the intention is to pr-vent the 
raising of one side by any pressure whatever, by the locking function of the 
cam. The curtain can only be raised, as was the intention of the patentée, 
by pressing the pinch handles, thus releasing the locking pressure of the 
cams. While thus holding the pinch handles, the curtain is easily raised 
without any tilting of the heads, the roller tips then coming into play aid 
serving to guide the upward movemeut, produced in large part by the upward 
pull of the spring roller. It is to be noted that the anti-friction rollers of 
the Forsyth patent are only brought into play when the shade is tiited, hav- 
ing no function to perform as long as the shade moves vertically or préserves. 
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Its normal position. The anti-friction roUers, however, of the defendant's 
device serve to guide the shade while It is being operated, and must be in 
full play whenever the shade is being raised, which opération of raising can 
only be accomplished by the withdrawal of the locking cams, by the manipu- 
lation of the pinch handles. 

"It is true that in pulling the curtain down, by laying hold with consid- 
érable force of one side near the end of the rod, the otlier side will sometimes, 
to a certain estent, remain stationary ; that is until the lovver margin of the 
curtain beconies more than a little oblique, but no self-righting capaeity 
can develop itself, for the simple reason that the lower side is prevented from 
rising înto normal position by the loclving cam of defendant's device. In 
fact, it is not only not self-righting, but it cannot be raised into normal 
position except by relieving the pressure ou the cams by manipulation of the 
pinch handles. When the cams are thus withdrawn, the upward pull of 
the curtain asserts itself, and the lower head rides up on the roller tips and 
the opposite one correspondingly descends. But this is not in any sensé of 
the phrase an automatic self-righting opération. It requires the formed 
design, and act In pursuance thereof, of an intelligent being, to bring into play 
the forces that xonke this adjustment. The device of defendant's patent may 
be distinctly inferior to that of the patent in suit, owing to this absence of 
automatic self-righting capaeity, but it aceomplislies its own stated ob.ject, 
which is différent from that of the patent in suit, and it does so by means 
that are peculiar to itself. Complainant argues that if the defendant's 
device does not in practice automatically right itself when the bottom of the 
curtain is pulled out of the horizontal position, tUere is a tendency so to do. 
Whatever this may mean, I bave no difflculty in finding that defendant's 
flxture bas no self-righting capaeity, in the sensé meant by those words in 
the flrst and second claim of the Forsyth patent." 

The Patterson patent does not call for spécial discussion. It is 
satisfactorily dealt with by the Circuit Court, in whose full and adé- 
quate opinion we wholly concur. 

The decree dismissing the bill is therefore affirmed, with costs. 



SOCIETE FABRIQUES DE PRODUITS CHIMIQUES DE THANN ET DE 
MULHOUSE V. LUEDERS et al. 

(Circuit Court of Appeals, Second Circuit December 24, 1905.) 

No. 89. 

Patents — Infkingement — Aetificial Mdsk. 

The Baur patent. No. 451,847, for an artiflcial musb. In vlew of the 
disclaimer filed, limiting it to the product of the process of patent No. 
410,710 to the same patentée, is not inl'ringed by a product not shown to 
hâve been made by such process. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 135 Fed. 102. 

Appeal from decree dismissing bill alleging infringement of com- 
plainant's patent, No. 451,847, granted to Albert Baur, May 6, 1891, 
for artiflcial niusk. 

Philip Mauro and C. A. L,. Massie, for appellant. 
Briesen & Knauth, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges, 
142 F.— 48 
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PER CURIAM. The disclaimer filed by complainant admitting 
that the patentée "claimed more than he had a right to claim as new," 
and disclaiming the product when derived from bodies other than 
toluène methyl isobutyl benzène or xylene dimethyl isobutyl benzène, 
and the admissions of the patentée, Baur, as to the disclosures in the 
Kelbe publications, and of complainant's experts Smoot and Liebmann 
that the Kelbe product was described and claimed in the patent in 
suit before the disclaimer was filed, together with the admissions con- 
cerning the earlier Baur patent, raise a presumption that Baur either 
was not the first inventor of "Musc Baur," the product claimed in 
the patent in suit, or that this product was produced by the process 
of the earlier Baur patent. 

This presumption is not overcome by the suggestion of counsel that 
possibly complainant may hâve been mistaken in the statemcnt in the 
disclaimer that the patentée had claimed more than he was entitled 
to, or by the assertion that the Kelbe product did not smell of musk. 
Baur, in his original patent as it stood before the disclaimer was 
filed, described and claimed the Kelbe product as "characterized by 
the odor of natural musk," and he made a similar statement in his 
subséquent patent. 

However this may be, we concur in the conclusion of the court 
below as to lack of proof of infringement by défendants. The burden 
of proof was upon the complainant to show that the products imported 
by défendants were derived from the sources named in the patent 
after disclaimer. The testimony of the experts for complainant fails 
to establish this fact, and it is therefore insufficient 

The decree is affirmed, with costs. 



AMERICAN ELECTRICAL NOVELTY & MFG. CO. v. STANLEY & 
PATTBRSON, Inc. 

(Circuit Court of Appeals, Second Circuit. December 21. 1905.) 

No. 200. 

Patents — Infeingement — Bmcteto Batteey. 

Infringement of the Hoggson patent, No. 520,429, for an electrlc bat- 
tery, by a battery in which tbe cells are not corinected by the sprlng 
clamp speclfled In the patent, and whlch Is an Important, If not an essen- 
tlal, feature of the Invention, nor by any équivalent therefor, is too doubt- 
ful to warrant the granting of a prellmlnary injunction. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 140 Fed. 444. 

Appeal from an order granting a preliminary injunction restrain- 
ing the infringement of the first claim of letters patent No. 520,439, 
grai:ted to Samuel H. Hoggson for an improvement in electric bat- 
teries. 

Robert C. Mitchell, for appellant. 
Arthur v. Briesen, for appellee. 



AMERICAN E. N. & MFG. CO. V. STANLET & PATTEESON. 755 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The validity of the daims of the patent in suit 
vi^as sustained by this court in an action brouglit by this complainant 
against Howard Electric Novelty Company, 137 Fed. 913. 

Tlie question of infringement is alone involved in the présent .con- 
troversy. The cells of the Hoggson battery are cyhndrical and are 
arranged end to end in séries, but are not permitted to rest one on the 
top of tlie other ; spring clamps being interposed between them. Thèse 
clamps are described as désirable, in that they are not liable to get 
loose or form a poor connection when expanded or contracted or when 
vibrated by the motion of a railway train or steamship as is liable when 
bolts, nuts, or screws are employed. 

In the former suit this niethod of Connecting the cells by means of 
the spring clamps was recognized by expert and counsel alike as an 
im.portant and distinguishing feature, if not the principal feature, of 
the invention. In the brief then submitted counsel for the complainant 
said: 

"Up to Hoggson's time the underlying idea in electrieity was to hâve rigid 
and permanent contacts and fixed connections. He took the diametrically 
opposite View and disconnected ail of the parts, niaking the structure flexible 
and elastie, whlle uiaintaiuing more perfect electrical contacts than had been 
achleved by the varions processes prier to his time." 

In the Howard suit the cells of the infringing device were separated 
from each other by bent metallic spring pièces, which were fuU équiva- 
lents for the spring clamps of the patent. 

The défendant in the présent action has no spring clamps or any 
substitute therefor between its battery cells. Thèse cells are arranged 
end to end; the positive pôle of one bearing directly and rigidly against 
the négative pôle of the other, being held in a paper tube container in 
a manner quite similar to that shown in the prior patent to Levi. 

In brief, therefore, the controversy is narrowed to the following 
question: Does a battery which dispenses entirely with the metallic 
spring clamp connections between the cells infringe the first claim of 
the Hoggson patent? 

This question was in no way involved in the former litigation. It 
was not discussed at the bar or in the briefs, and was not alluded to 
by the court. It is true that spring clamps are not specifically men- 
tioned in the first claim, but it is argued that, unless the claim is con- 
strued to include this particular manner of Connecting the cells, it is 
invalid in view of the prior art. We do not attempt to answer the 
question as stated above at this stage of the litigation; it is enough 
to say that we think the proof of infringement too doubtful to sustain 
a preliminary injunction. 

The order is reversed. 
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MORRILL V. HARDWARE JOBBERS' PURCHASING CO. et aL 
(Circuit Court of Appeals, Second Circuit December 6, 1905.). 

No. 59. 

1. Patents — Infeingement — Evidence to Establish. 

Tbe offer by a défendant o( an application for a patent, whlch shows 
a device infringing a prior patent with a statement tbat défendant is 
manufaeturing tbereunder is insufficient to prove infringement of ttie 
prior patent, wbere such device is absent from the machine actually 
made by défendant, and introduced in évidence. 

2. Samk— Savi^-Sets. 

The Morrill patents. Nos. 441,962, 532,175, and 703,440, each covering a 
saw-set held not infringed as iimlted by the prior art. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 131 Fed. 882. 

The decree of the United States Circuit Court for the Southern District 
of New York dismissed a biil alleglng infringement of complainant's patents, 
Nos. 441,902, 532,175, and 703,440, granted to Charles Morrill for improve- 
ments in savs^-sets. 

A. Bell Malcomson, for appellant. 
Alfred Wilkinson, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOVVNSEND, Circuit Judge. We concur in the conclusion reached 
by the court below as to claim 1 of patent No. 441,963, for the reasons 
stated by the court in its opinion. The offer by défendant of a copy 
of an application for a patent, with a statement that the défendant 
is manufaeturing thereunder, is insufficient alone to prove infringe- 
ment. It merely serves to show that the défendant claims to manu- 
facture its devices under the protection of said application, so far as it 
may be material. 

Claim 2 of patent No. 441,963 covers the combînation in the old type 
of saw-set of "a screw arranged at a suitable angle to the horizontal 
center of the main body of the device and supported by the corres- 
pondingly-depending screw-threaded lug arranged on the under side 
of the device, substantially as shown and described." A screw, prac- 
tically identical in construction and opération, is shown and described 
in Effinger patent, No. 399,391, of 1889. 

It is agreed that the alleged invention of this claim résides in "the 
valuable feature of arranging the adjusting screw to a suitable angle." 
Complainant's expert admits that "there is not much différence" be- 
tween the function of the screw of the patent in suit and that of the 
adjustable plate and slot in Charlton patent, No. 303,891, of 1884. Ap- 
parently their functions are identical. There was therefore no inven- 
tion in the mère substitution of the Effinger screw for the Charlton 
slide. 

Patent No. 533,175 covers a combination, one élément of whicb 
is an automatic Iode, claimed in said combination as follows: 
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"Auvil, h, having the indentations, o, thereon, the latter adapted to en- 
gage with corresponding means for locking the anvil in position, pin, 1, shield 
wasber, k, pin, 1, and spring, m; tlie whole forming a complète device." 

The defendant's device has no indentations, and no means what- 
«ver for locking the anvil, automatically, or otherwise. Its anvil is 
held in position solely by continuons frictional contact. This patent 
is not infringed. 

The two claims of the third patent in suit. No. 703,440, are as 
follows : 

"(1) In a saw-set a rotary eoncentrie anvil having an eccentrie bearing- 
surface and a beveled snvil-face, and a movable setting device having its op- 
erative face sligbtly inclined to the anvil-faee, the inclination being toward 
the perimeter of the anvil as described. 

"(2) In a saw-set a rotary concentrically-pivoted anvil having an eccen- 
trie bearing-surface and a beveled anvil-face, and a plunger having its axis 
of movement perpendicular to the opposed portions of the beveled anvil-face, 
and its operative face arranged at an angle therewith, the inclination being 
toward the perimeter of the anvil as described." 

It was stated on the argument that thèse claims were practically 
identical. They will therefore be considered together. "A rotary 
eoncentrie anvil, having an eccentrie bearing-surface, and a beveled an- 
vil-face and a movable setting device," is shown in Taintor patent, 
No. 453,399, of 1891, and in the second patent in suit, No. 532,175. 
But as complamant's expert says: 

"The prominent features of the construction of patent No. 703,440 are 
comprised in the tilting of the anvil and the blunting of the operative face of 
the plunger." 

This is accomplished, as stated in the spécification, by having the 
eccentrie plane of the anvil "arranged so that the beveled face thereof 
will be at right angles to the axis of the horizontally-moving plunger." 

The patentée further says: 

"The axis of the said rotative anvil, f, is arranged oblique to the axis of 
the plunger, h, in a manner that will bring the beveled face, g, at right 
angles to the axis of the plunger, h, aforesaid. It will be observed that the 
Inclination of the operative face of the plunger, h, is arranged at an angle to 
that of the beveled face, g, of the rotative anvil, f. The object of arranging 
the plunger and rotative anvil in this manner is to enable the plunger to 
properly engage with the cross-angle extending to the apex of the tooth, and 
thereby setting the tooth perfect in every respect; a resuit never heretofore 
accomplished." 

It may be assumed that this arrangement involved invention, in 
fact, defendant's expert is forced to make an admission to that effect. 
In the defendant's saw-set the axis of the plunger is so arranged as to 
be at an acute angle to the beveled face of the anvil, while its plunger 
face is parallel to the beveled face, and its anvil and plunger axis are 
practically parallel. Furthermore, defendant's anvil is eccentrically 
pivoted, and has a eoncentrie bearing-surface and eoncentrie bevel. 

Defendant's expert asserts that by reason of thèse différences of 
construction its device does not perform the function of the patented 
device. He asserts that in the latter the plunger or setting device 
pinches the point of the tooth against the anvil, leaving the base free. 
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while in defendant's device the plunger first engages the base of the 
tooth. A comparison of the opération of the two devices establishes 
the correctness of this assertion. Defendant's expert claims that this 
différence of opération is material, because the base-engaging con- 
struction would tend "to make a sharp bend at the base of the tooth; 
and in case the saw was soft, to indent the same at that point." But 
the fact that défendant commercially manufactures and sells sew-sets 
with this construction indicates that the différence is theoretical rather 
than practical. If this patent were a primary one, the charge of 
infringement would not be avoided by thèse différences in construc- 
tion and opération. But the Trickett British patent of 1879 showed 
a saw-set, having a concentrically pivoted anvil with an eccentric bear- 
iug-surface "in which the edge is beveled to suit the various angles 
to which the teeth of saws require to be set, so that by turning it 
round, in the slot, a, and locking it fast by means of the thumb-nut, 
e, any required angle is presented opposite to the tooth, d, and upon 
motion being given to the tooth, d, by the hand through the lever, c, 
the required set is given to the saw." 

And Morrill's prior patent. No. 686,468, showed and claimed "a cylin- 
drical-shaped rotative anvil having a continuons eccentric bevel there- 
on, the axis of the anvil arranged horizontally oblique to the axis of 
the said horizontally-moving plunger." 

The patentée, Morrill, having already covered by prior patents 
various minor improvements in saw-sets, apparently thought that 
some slight advantage might be secured by this slight departure from 
prior constructions. He is entitled to protection in the resuit secured 
by means of thèse departures, as stated in the spécifications and claims 
quoted above. But he cannot enlarge the scope of thèse narrowly 
limited modifications and adjustments of angles and faces, so as to 
embrace the saw-set which défendant has succeeded in producing 
without adopting said modifications. The defendant's device differs 
from the patented device in the particulars pointed out. There is no 
occasion for the application of the doctrine of équivalents. 

The decree is affirmed, with costs. 
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ALPHONS CUSTODIS OHIMNEX CONST. CO. v. H. R. HBINICKE, Inc. 

(Circuit Court, S. D. New York. January 29, 190C.) 

Patents — Invention — Chim net. 

The Custodis patent. No. 512,504, for a chimney composed of an onter 
wall tiaving a number of inwardly projectlng steps and of a sectional in- 
ner wall which is supported upon said steps, is void for anticipation, and 
also for lack of patentable invention in view of the prior art. 

In Equity. Suit to enjoin alleged infringement of United States 
letters patent No. 512,504, dated January 9, 1894, to Alphons Cus- 
todis, of Dusseldorf, Germany, for chimney. 

See 135 Fed. 552. 

A Parlter Smith, for complainant. 

Louis C. Raegener and S. L,. Moody, for défendant 

RAY, District Judge. The défendant allèges the patent is void fot 
want of patentable invention and anticipation, but concèdes infringe- 
ment, if valid. 

The patent in suit has one claim, viz. ; 

"A chimney composed of an outer wall having a number of inwardly pro- 
jectlng steps and of a sectional inner wall, which is supported upon said 
steps, substantially as specified." 

The spécifications read : 

"Thls invention relates to an improvement In chimneys and more par- 
tlcularly to the construction of the outer and inner walls, whereby the outer 
wall is provided with a number of steps to support a sectional inner wall. 
Heretofore the inner wall of a chimney was made continuons and upon ex- 
pansion of any one of its parts, the entire wall would frequently be thrown 
out of Une and had to be replaced. To remedy this defect is the object of my 
Invention. The accompanying drawing représenta an élévation partly In sec- 
tion of my improved chimney. The letter a represents the outer wall of the 
chimney, which is provided at suitable intervais, with the inwardly projectlng 
steps, a'. The inner wall is formed of a séries of separate sections, b, whIch 
are built up and supported upon the several steps, a', as shown. In this way 
the Inner wall Is subdivided into a number of independent sections any one 
of which eau be lepaired or replaced wlthout affecting the other sections." 

The material of which the chimney is to be constructed is not men- 
tioned. It may be made of stone blocks, of brick, of concrète, of 
iron or steel sections or blocks, or of any suitable material. The 
outer wall is provided at suitable intervais, it may be at intervais 
of 2 feet or of 20 feet, with inwardly projectlng steps. Thèse steps 
may be of the same material as the wall or of a différent material. 
They may be of stone, or of brick, projectlng from the wall proper, or 
of some material such as iron or steel built into and projectlng there- 
from. They must be of sufficient strength to support the inner sec- 
tion of wall resting thereon. The inner wall or lining of the chimney 
is constructed in sections; each section resting on one of thèse steps 
or ledges or projections which supports it. It is assumed that each 
ledge, or step, or projection, is of sufficient strength to support the 
section of lining wall built thereon, and hence any section of this 
inner wall may be taken out and replaced in whole or in part. Thèse 
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sections of iiiner wall are constructed independently of the main 
walI, and hence may be removed or repaired without disturbing the 
main or outer wall. Nothing is said either in the daim or spécifica- 
tions of an air space, or space between the outer wall and the inner 
wall; but, on the argument, the complainant contends that such a 
space must be read into the claim as an élément because of the words 
"substantially as specified." But no such space or élément is "speci- 
fied" in the spécifications or there referred to except by the words: 
"The accompanying drawing represents an élévation, partly in sec- 
tion, of my improved chimnc}"." The drawing shows a space between 
the outer and inner wall. Assuming, but not deciding, that an air 
space, or a space, may be read into the claim so as to make it read, "A 
chimney composed of an outer wall having a number of inwardly 
projecting steps and of a sectional inner wall which is supported upon 
said steps, with an air space between the said walls, substantially as 
specified," the questions are, one, do we find invention in view of the 
prior art, and, two, in the proofs do we find anticipation. It is said by 
the complainant that in looking at the prior art we must confine our- 
selves to chimneys constructed of brick, or stone, or of similar material, 
and must exclude steel chimneys, even steel chimneys or stacks with 
brick linings. With this contention this court cannot agrée. We wiU 
confine ourselves to the art of chimney building or construction. I find 
nothing in this patent that confines it to chimneys constructed of stone 
or brick or concrète or other like material. Its chimneys hâve two 
walls, and I think a wall may be constructed of blocks, or sections, of 
iron or steel or similar material. We may hâve a wooden wall, a brick 
wall, a stone wall, an iron wall, a steel wall, or a concrète wall. Thèse 
may be laid in or with or without cément. The walls of a building 
may be constructed of stone, brick, marble, concrète, steel plates or 
iron plates, or of wood or of wood plastered with mud or cément. 
This is equally true of the walls of a chimney. Chimneys should be 
reasonably fireproof, of course, and, preferably, of a material that 
will not heat and set on fire combustible materia^ with which they 
corne in contact, or that will not be destroyed by the gases passing 
through them. 

Walls are old, very old. Tall chimneys with walls are very old. 
Double walls, low or high, are very old. The two may be constructed 
the one against the other or with a space between, and the idea of an 
air space between the double walls of a house or chimney or any sim- 
ilar structure is very old. The interior of a chimney, would we hâve 
a good draft, should be warm. Therefore keep out frost and moisture. 
How? By double walls and an air space between such walls. This 
was common knowledge when America was discovered. Ail well-in- 
formed masons possessed this knowledge long before the application 
for this patent was filed. But what of the "steps" or projections or 
ledges on which the sections of the inner wall rest and by which they 
are supported? He who visits the ruins of ancient cities will see 
them. He who looks at the pictures of ancient buildings will see them. 
The old city hall in New York bas them supporting columns. If 
strong enough, thèse steps, or projections, or ledges, whatever we call 
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them, will support whatever îs built thereon. In several very old 
buildings witli wliich I am famiîiar tliere are larger or smaller pro- 
jections or "steps" of stone or brick on wliich rest columns of stone, 
or brick, or marbie, as the case may be. Immcdiately above are other 
like steps or projections in the main wall supporting in their turn other 
columns of brick or stone. It might be an outer wall in place of a 
column. House building and chimney building are analogous arts 
clearly. The latter is a necessary part of the former. It may be that 
the idea of the construction shown in the patent was new to the mind 
of the patentée, but it is one that would bave occurred to any skilled 
modem mason, had he desired to construct such a chimney. The com- 
bination in a chimney of this outer wall with those inner walls, the 
outer wall having steps or projections either built into or forming an 
intégral part thereof, and upon which the inner walls rest, does not 
disclose invention whether we include or exclude the élément of an air 
space between the outer and inner walls. 

But is is said a space is left between each ledge or step and the up- 
per end of each section of inner or lining wall. Assume this, and 
that the purpose is to allow for expansion and contraction and pre- 
vent the entire wall being thrown out of line, or in case a portion 
of the inner wall is thrown out of line to enable it to be repaired with- 
out disturbing the entire wall. This court finds nothing new in this 
or in the combining of this space with the outer wall and inner walls 
supported as indicated. But I find no suggestion of such a space be- 
tween the steps and inner wall either in the claim, the spécifications, or 
the drawings. 

Has the défendant maintained the défense of anticipation? In the 
supplément of Spons' Dictionary of Engineering, published in 1881, 
at page 353, we find the following: 

"Furnace shafts sliould be linecl with fire brick to the extent of ten feet 
at the least above the opening from the furnace ; the lining should not be 
tied to or made to support the brick work of the shaft, but be constructed 
independently of it so that the linings may be eut out, taken away, and re- 
placed witliout endangering the structure. Moreover, a space sliould be left 
between Ibe two of at least half an inch to permit the lining to expand with- 
out disturbing the main exterior walls." 

If such a Hning wall is made 10 feet high independent of the 
main wall and rests on the foundation wall, why not hâve a succession 
of such lining walls the one above the other, provided we hâve an in- 
dependent support for each? In the McCord patent, "improvement 
in chimneys," No. 117,555, dated August 1, 1871, we hâve a main wall 
of brick or stone and an inner wall of earthen piping in sections, the 
one placed upon the other with an air space between this outer wall 
and the inner pipe wall. "The piping, being loosely placed in the 
fines, is not affected by the settling or cracking of the chimney. The 
air spaces, C, in the corners of the flue [between the outer and inner 
wall] tend to keep the piping cool and add to the draught of the 
chimney." The patent says thèse sections of piping may be of any 
désirable size and thickness to suit the difïerent sizes of chimneys and 
may be of any shape preferred. Should each of thèse sections of pip- 
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ing be supported by a step or projection from the main or outer wall, 
we would hâve the patent in suit. In the Clowson patent, "chimney," 
No. 249,308, dated November 8, 1881, we bave an outer casing of 
métal in sections answering to the outer wall. Where thèse sections 
meet there are rings (so-called) serving to connect the sections of sheet 
métal. The inner sections or lining of the chimney (answering to the 
inner wall) is constructed of sections of earthenware tubes, the one 
section above another. Thèse sections hâve "flanges" or projections 
which rest upon "lugs." The rings mentioned hâve flanges which fit 
into the outer tubes, and they bave lugs (those mentioned) upon which 
rest the flanges of the sections of earthenware tubes. Thèse lugs, sup- 
ported by the outer métal wall, in turn support the inner lining of 
the chimney. In short, we hâve an outer wall of métal with inwardly 
projecting "lugs," on which rest the outwardly projecting flanges of 
the inner lining of earthenware tubes, which tubes are supported by 
the lugs and consequently by the outer métal wall. The whole idea 
of the patent is hère shown. This Clowson patent expressly states : 

"The space between the two tubes [métal tube and earthenware tube] may 
be left open for a circulation of air; or, if preferred, It may be fllled witb 
plaster of paris or flre clay." 

The patentée says: 

"It consists in building a chimney In sections of earthenware tube, which 
are supported upon a sultable base provided with a slide, through which 
any accumulations may be removed from time to time, and in oombination 
with such a sectional chimney a séries of flanges so constructed as to unité 
the sections and at the same time provide independent supports for the chim- 
ney at Intervais." 

This Clowson chimney has éléments not found in the patent in suit, 
but it has ail of its éléments. The form of construction is différent, 
but the ideas of means and of ends to be accomplished are substan- 
tially the same. 

In a book entitled "Tall Chimney Construction — A Practical Trea- 
tise on the Construction of Tall Chimney Shafts, by Robert M. Ban- 
croft and Francis J. Bancroft," found in the library of Columbia 
University, New York City, and published in 1885 by John Calvert of 
Manchester, England, at pages 103-106, is found the description of 
the Yale Lock Company's chimney erected in 1881. The defendant's 
expert says, speaking of this: 

"I therefore find in this book published In 1885 a description of a chimney 
composed of an outer wall having a number of inwardly projecting steps (i. e., 
two) and of a sectional Inner wall which Is supported upon said steps. 
The lower section of the inner wall or lining is supported upon a step formed 
In the main stack of the chimney just below where the flue enfers the pedestal, 
and the upper section of Inner wall or lining is supported upon another in- 
wardly projecting step slmilarly formed a short distance above the top of 
the lower section of lining. It Is obvlous that, this Inner wall belng thus 
subdlvlded lato two independent sections, either of them can be repaired or 
replaced wlthout affectlng the other. Indeed, In the second extract quoted 
from page 104 fhls Is dlstlnctly stated. I also flnd an air space provided be- 
tween the outer step and eaeh section of the lining and full provision made 
for permltting the expansion and contraction of each section of the Unlng 
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wlthout disturblng the other sections and without causlng any part of the 
inner wall or Ilning to be thrown eut of line. This inner wall or lining does 
not extend to the top of the chimney ; but, If it were desired so to extend it, 
it could be easily done either as a coutinuous lining or providing further 
steps for the support of the upper sections, just as Is done for supporting the 
two sections shown and described." 

This is quite in accord with the understanding of the court as to the 
construction of this Yale chimney. 

Without going further into the prior art, this court is clearly of the 
opinion and finds that the défenses of anticipation and want of in- 
vention in view of the prior art are clearly made out. Decree accord- 
ingly. 



FITZGERALD MEAT TREE CO. v. NELSON MORRIS & CO. 

(Circuit Court, N. D. Illinois, E. D. January 19, 1906.) 

No. 27,013. 

1. Patents — Invention — ^Adapting Device to Diffebekt Use. 

A mère increase in the size, weight, or strength of a device so as to 
adapt it to an analogous use, althougU in a différent art, is not invention. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, §§ 
19. 20, 44.] 

2. Same — Méat Tbee. 

The Oehmen patent, No. 688,674, for a méat tree is vold for lack of 
patentable invention in view of prior devices used to display goods, prac- 
tically the same In construction and mode of use. 

In Equity. On final hearing. 

Offield, Towle & Linthicum, for complainant. 
Bond, Adams, Pickard & Jackson, for défendant. 

KOHLSAAT, Circuit Judge. This is a final hearing upon a bill 
to restrain infringement of letters patent No. 688,674, granted to 
Peter Oehmen, December 10, 1901, for a méat tree. The défenses 
raised are (1) want of invention; and (3) anticipation. The single 
claim of the patent is as follows: 

"(1) In a méat tree, the combination of a suspendable tree-body or bar, 
made of uniform size throughout its principal length, and provided at Its 
upper end with means tor detachably engaging a support, and a plural ity of 
cross-trees or meat-supports mounted upon said tree-body, each comprising 
a cross-bar having sliding engagement with the tree-body, and provided at Its 
opposite ends with supporting bars arrangea parallel with each other, a 
row or séries of projections upon each supporting bar, and means for se- 
curing said cross-trees in adjusted position upon the méat tree-body, sub- 
stantially as described." 

It appears that Oehmen's application for the patent as originally 
fiied contained six claims covering broadly a suspendable méat tree 
with a plurality of meat-supports, said tree being provided at its upper 
end with means for engaging a support and an overhead traveling 
carriage or trolley and supporting rail therefor. The claims were 
rejected in toto by the primary examiner on the following références; 
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Patent No. 436,383, to John Schaub, September 16, 1890, for a méat 
hanger ; patent No. 336,123, to John Leggitt, February 16, 1886, for a 
méat hook; patent No. 629,105, to John J. Fitzgerald, July 18, 1899, 
for a méat tree ; patent No. 303,177, to W. H. Miller, August 5, 1884, 
for a suspension exhibiting frame. The examiner held that no in- 
vention was required to "substitute the hanger of Leggitt for that of 
Schaub" and to "make the arms of Leggitt's hanger similarly adjust- 
able," such adjustability being shown in the Miller patent. Upon 
appeal to the board of examiners in chief, this ruling was affirmed. 
An appeal was then taken to the commissioner of patents, and the as- 
sistant commissioner affirmed the décision of the examiners in chief 
as to claims 1 to 5 inclusive, and reversed it as to claim 6. From the 
lïle wrapper in évidence herein, appears the following statement of 
the assistant commissioner : 

"No one of the références shows applicant's devlce, hls organized structure 
being taUen from four difCerent patents in the prier art. Therefore, I am in- 
clined to résolve my doubts as to patentabilitj^ in his favor. But whatever 
of patentable novelty there may be is eovered by olaim 6." 

Thereafter Oehmen obtained a rehearing before the commissioner, 
who after a full hearing, and in the light of the same références, af- 
firmed the décision of the assistant commissioner. The patent then is- 
sued with the one claim herein above set out. Thus the claims cover- 
ing broadly a méat tree with a plurality of arms in combination with 
a trolley carrier, were rejected by the Patent Office, and the claim 
as allowed calls for a spécifie construction embracing a tree-body of 
uniform size, suspendable, and a plurality of cross-trees each having 
sliding engagement with the tree-body and havmg supporting' bars 
arranged parallel with each other. In his spécification, however, Oeh- 
men says: 

"While I hâve herein shown a spécifie form of support mounted upon the 
tree proper, yet I do not wish to be understood as limlting the invention to 
thls spécifie construction, since it is obvious that the tree may be provided 
with suspending devices or meat-supports of différent construction from 
those shown herein without substantially departing from the invention." 

Again, in the spécification, he refers to the construction shown as 
being the preferred construction. Défendant insists that as the claim 
is founded upon a construction which is not of the essence of the in- 
vention, the patent is void. There is much force in this suggestion, 
but it seems unnecessary to discuss this phase of the case apart from 
the construction of the patent in the light of the art at the time of its 
issuance. I indicated at the argument a doubt which bas not as yet 
been cleared away, that the claim under considération disclosed a 
valid combination. The claim is not for a méat tree. It is for a com- 
binarion in a méat tree, of a tree-body with a plurality of similar cross- 
trees, having sliding engagement with the said tree-body. What in- 
terrelation or interdependence is there between the various cross- 
trees, which go to make up this plurality, or in what way do they co- 
opcrate to produce a function or resuit not fully disclosed by any one 
of 5uch cross-trees? I am impressed by the fact that given the sus- 
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pendable tree-body and a cross-trec of the claimed construction in 
sliding engagement therewith, the combination, if it be one, is complète, 
and the fact that there may be two or a dozen of such cross-trees in 
nowise adds to or modifies that combination, but goes merely to the 
question of the capacity of the device. However, assuming, as counsel 
makes no point thereon, that the claim calls for a valid combination, 
I cannot escape the conclusion, that the patent fails to disclose inven- 
tion. 

Among the patents cited by the défendant as showing the state of 
the art, two, not referred to by the Patent Office, are most pertinent. 
Thèse are letters patent No. 358,475 granted to Joseph R. Palmen- 
berg, March 1, 1887, for a show stand, and patent. No. 554,717 to 
Thomas F. McGann, February 18, 1896, for a display rack. The Pal- 
menberg patent was for a stand for displaying dry goods. It shows 
with some slight and unimportant modifications the construction hère 
claimed, except that it was designed to stand upon a base instead of 
being suspended. As shown in the record, however, the Palmenberg 
device is suspendable by means équivalent to the eye shown in the 
preferred construction of the patent in suit. But even were this not so, 
the change from the base supported device to one suspended, would 
not rise to the dignity of invention. Such suspended devices were old 
both in display racks and méat hangers. But complainant insists that 
the arts are not analogous, and that the Oehmen patent cannot be held 
to be anticipated by any patent for a display stand. The idea of hang- 
ing cuts of méat so as to permit a free circulation of air around each 
eut during the process of smoking was old. Suspendable méat trees 
were old. The display rack of the construction shown in this patent 
was old. A mère increase of the size, weight, or strength of a device 
so that it can be adapted to analogous use is not invention. A patent 
for preserving fish in a close chamber by means of a freezing mixture, 
having no contact with the atmosphère of the preserving chamber, 
was held invalid as the adaptation of an old process to a new subject; 
the prior art showing a patent for a similar process in preserving 
bodies before interment. Brown et al. v. Piper, 91 U. S. 37, 23 L,. Ed. 
200. Revolving castors being old, the Suprême Court in St. Germain 
V. Brunswick, 135 U. S. 227, 10 Sup. Ct. 822, 34 L. Ed. 122, held there 
was no invention in constructing a revolving billiard eue rack. The 
combination in a savings bank of an inwardly extending tube and a 
circular row of intégral teeth on the inner end of said tube, designed 
to prevent the withdrawal of paper money from said bank, has just 
been held by the Circuit Court of Appeals for this circuit in the case 
of Burns Co. v. Mills et al., 143 Fed. 325, to be the product of mechani- 
cal skill, and not invention in view of a similar mechanical form in 
animal traps. Surely the transformation of the familiar display rack 
to the méat tree, the adaptability of which to the use of hanging méats 
ought to suggest itself at once to any one knowing the need of such a 
méat tree, cannot be said to involve the inventive faculty which is de- 
nied to the évolution of the rat trap into a savings bank. 

Complainant's further contention is that patentable novelty should 
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be accorded the device, because ît bas come into gênerai use and bas 
brought about a greater economy of time and labor. In cases where 
doubt as to the patentable novelty of a device fairly exists, proof of its 
favorable réception by the public is often sufficient to résolve the doubt 
in favor of sustaining the patent. Défendant contends that the record 
shows that the saving of time and labor cornes from the use of the 
trolley attachment. Be that as it may, utilitv alone cannot make a de- 
vice patentable. Nor does it avail to say that this waste of time and 
labor on the part of the paci<ers continued for years until Oehmen 
conceived the idea of the méat tree of this construction. It is doubt- 
less true that the vast body of men employed in the varions occupations 
about the smokehouses are not employing even mechanical skill to- 
ward the bettering of conditions, and the failure on the part of those 
in charge of an industry to lay aside worn out devices and employ those 
ready at hand cornes quite as much from inertia as from lack of in- 
ventive inspiration. 
The bill is dismissed for want of equity. 



WESTERN ELECTRIC CO. v. ROCHESTER TEL. CO. et aL 
(Circuit Court, W. D. New York. December 29, 1905.) 

1. Patents— Infbingement— TELEPHONE Switohboabds. 

The Scribner patent, No. 330,061, for a multiple téléphone switchboard, 
was not anticipated, and discloses patentable invention; also held In- 
frlnged as to clalms 2, 4, and 6. 

2. SAME NOVEMY. 

The Scribner patent. No. 427,621, for Improvements în téléphone switch- 
boards, is void for lack of patentable novelty In vlew of the prior art, 
belng for a mère change of form producing no new resuit, and whlch 
was withln the domain of the skilled workman. 

In Equity. Suit for infringement of patents. On final hearing. 

De Witt C. Tanner (George P. Barton, of counsel), for complainant. 
Satterlee, Bissell, Taylor & French (Charles A. Brown, of counsel), 
for défendants. 

HAZEL, District Judge. This is a suit in equity for infringement 
of two letters patent No. 330,061, dated November 10, 1885, and 
No. 427,621, dated May 13, 1890, both granted to Charles E. Scribner, 
inventor, assignor to complainant. The earlier patent, which will be 
considered first, relates to improvements in multiple switchboards 
and signais for téléphone exchanges. The construction consists of 
a séries of switchboards or duplicate sections, each section being pro- 
vided with Connecting terminais, or what are known as "spring- 
jacks," for ail the lines leading into the central office. Each spring- 
jack has a separable contact switch adapted to disconnect a line sig- 
nal or annunciator. The object achieved by the multiple switchboard 
arrangement is to enable the operator at any section thereof to con- 
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veniently connect the Unes of two subscribers by thrusting a plug 
into the desired springjack. An operator stationed at each section 
of the switchboard is supplied with several pairs of plugs attached to 
a cord, so that such operator can quickly unité the lines for the pur- 
pose of allowing conversation to be carried on between calling and 
called subscribers. To direct the attention of the operator to a call, 
each line leading into the central office is provided with an annun- 
ciator or line signal and an additional springjack, termed the "answer- 
ing jack," which is located near the line signal. When the plug 
is inserted in the answering jack the operator can respond to a call. 
The line signal, meanwhile, is disconnected while the subscribers' 
lines are telephonically connected. Before the line signal is eut 
off the electric current flows in séries through the différent switch 
contacts with which each springjack is provided, and the desired 
short-circuiting does not occur until after the current has influenced 
such switch contacts as are located "beyond the one where the plug 
was inserted." 

The proofs show that much interférence and impairment in télé- 
phonie communication hâve been experienced by users on account of 
electrical résistance of the separable contacts of the springjacks. Such 
résistance of the contact points weakened the current, and the dis- 
tinctness of conversation over the téléphone line was seriously im- 
paired. Défendant contends that the trouble mentioned was due 
to the mechanical construction of the springjack and switches, but a 
prépondérance of the évidence shows that the fault, because of the 
résistance, principally rested in the failure of the separable contact 
parts to close the line circuit permanently. The object of the patentée 
was to efface and eliminate such difficulties and impairments. This 
could be accomplished only by devising means to overcome the ré- 
sistance of the contact points. In this state of the art, the patentée 
provided an uninterrupted path for the current between the différent 
lines, which tended to avoid the résistance of the contact points, while 
at the same time he retained the method for disconnecting the branch 
line which enabled the operator to test a line (a feature of the patent 
not infringed) upon the instant that the plug entered the springjack. 
Re fer ring to this arrangement, the spécification says: 

"In ail thèse Systems heretofore used the contact points of the switches 
hâve been included in the circuit of two lines when connected together. My 
invention is designed to avoid the résistance of thèse contact points by the use 
of circuits and appai'ûtus more simple than heretofore devised, while the 
operators are enabled to make the usual tests to détermine whether any line 
wanted is already in use at another board." 

To eliminate the objections mentioned, the patentée provides each 
springjack with a tubular frame connected with the line circuit, to- 
gether with a spécial wire conductor, or branch line, extending through 
the différent switch contacts of the springjacks to the line signal. 
Further describing the invention the spécification says: 

"Each line Is provided with a suitable switch on each board and is con- 
nected permanently to the frames of its switches. Each téléphone line is 
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also eonnected, as heretofore, through ail the spring and contact points of 
Its switches aud through the individual annunciator of the Une to the ground." 

The following illustrated drawing of figure 1 of the patent shows 
the circuit-testing device: 




Figure 2 shows the line connections with the modified form of 
switch. 



Fx.^.;i 



^ 



^^^^^ ^^^^^ IS^ï'i^iî^i;^^ 



C! 




-)r 




è 



4 . . . ..m^- ^ 



WESTERN ELECTRIC CO. V. ROCHESTER TEL. CO. 709 

In explanation of the above diagrams, Mr. McBerty, complainant's 

expert witness, testifies : 

"Each springjack Is eonsti'ucted with a switch lever and Its contact, and 
with an additional contact part or !ine spring. The latter line sprinsrs are 
connected together and with the Unes of the substation by uninterrupted con- 
tinuons conductoi-s. Xhe line annunciator or signal is located in a separate 
branch, with springs from the line at the head of the System, and traverses 
the separable contacts of the switch lever and its resting anvil in ail the jacks 
belonging to the line one after the other. V/hen a plug is inserted in any 
jack of the line it is brouglit into immédiate and uninterrupted connection 
with the wire to the substatiou. At the same tirae it breaks the switch 
lever from the resting anvil or contact, and so interrupts the branch contain- 
ing the line annunciator." 

The involved daims, 2, 4, and 6, read as follows: 

"(2) At a téléphone exchange central office, the combination of multiple 
switehboards with téléphone liues each pernianently connected to a metallie 
portion of its switch upon each board, each téléphone line being also con- 
nected through the contact points of its switches and to ground, and means 
whereby the circuit of the branch wire of any given line is opened when a 
connection is niade with the line at any board, whereby any two Unes may 
be connected together upon either of the boards without including in their 
circuits the contact points of either of their switches." 

"(4) The combination, with a téléphone line provided at each switchboard 
of a multiple System with a Connecting boit or switch, of a portion of said 
line connected tlirough an annunciator to ground, and means for breaking 
said line when a connection is made with the téléphone line at either one 
of its bolts or switches, substantially as and for the purpose specified." 

"(6) In a multiple switchboard System, a téléphone line provided with 
a springjack at each switchboard of the System, said springjacks being pro- 
vided with insulated metallie frames, and said téléphone line being connected 
directly to each of said insulated frames, and also through an annunciator, 
to ground through the springs and contact points of said springjacks, whereby 
a connection may be made direct to the téléphone line at any board at the 
same time the poilion of said line coutaining the annunciator is broken, sub- 
stantially as set forth." 

There is no marked différence between claims 2 and 4. In daim 6 
the insulated metallie frame arrangement to which the lines are di- 
rectly connected is specifically mentioned. The testing feature is not 
included in the daims, and no spécial form of testing the lines for 
the purpose of determining whether a line is busy or in use is deemed 
essential; nor does daim 6 of the patent expressly impose any limita- 
tions regarding a spécial form of springjack. Upon this point the 
spécification says : 

"It is évident that this arrangement of circuits may be used with varions 
kinds of switches other than the springjacks having insulated frames as de- 
scribed, and as shown in figure 1." 

The patent in question has previously been the subject of attention, 
and the claims in controversy hâve been construed by the Circuit 
Court for the Southern District of Alabama in an action instituted 
by the complainant against the Home Téléphone Company of Mo- 
bile. 85 Fed. 649. In that action the court in a carefully con- 
sidered opinion decided that the invention in suit possessed patentable 
merit and that it was a distinct advance in the art of telephony. Claim 
6 was held not infringed by the défendant in the Mobile Case; it not 
being shown that the détails of construction of the springjack were 
142 P.— 49 
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used by the défendant. In this case the complainant daims, and the 
évidence supports the claim, as hereinafter stated, that the defend- 
ant's insulated springs which are permanently connected to the sub- 
scribers' Une wire, are the direct équivalent of the insulated metallic 
f rames specified in claim 6 ; that any two lines may be connected for 
the purpose of carrying on a conversation on either section of a 
switchboard without regard to the résistance of the separable contact 
points ; and that at the same time the desired signais and tests may be 
made — is the kernel of the invention. In other words, the act of 
cutting ofE the line signal while making connection with the Une is 
of the essence of the improvement and was a new and useful concep- 
tion. Having stated the object of the patent and the advantages 
claimed for it, considération will now be given the varions défenses 
interposed by the answer of the défendant. 

The individual défendants, managing oiïicers of the défendant Com- 
pany, deny any participation in the alleged infringing acts complained 
of, while the défendant Rochester Téléphone Company challenges the 
validity of the patent, dénies infringement, and allèges that the 
patents are improperly joined in this suit. Was the embodiment of 
the branch line and metallic portion of each springjack a patentable 
élément? Were such features familiar to the art at the date of the 
patent in question? Complainant asserts the novelty of the disputed 
clainis, on the ground that each jack, having a métal frame to which 
the line is connected permanently, is distinct from the separable con- 
tacts, while the branch line running though such contacts or switches 
is retained. 

A brief statement of the prior art will enable a clearer understand- 
ing of the involved claims. The earlier switchboards in connection with 
telephony were the so-called dial switchboards having no separable con- 
tact points, the single-board class, multiple switchboards without sep- 
arable switches or contact points, and finally the multiple switchboards 
t'aving the characteristics of the Scribner patent in suit ; that is to say, 
a multiple switchboard wherein the line circuit traversed through the 
separable contacts of the springjacks to the annunciator or line signal. 
It would not be useful to attempt an analysis of the numerous patents 
introduced in évidence by the défendant to show the antécédent art. 
Most of such patents were fully considered and analyzed by Judge 
Toulmin, who reached the conclusion that the prior art was clearly 
distinguishable from the structure described in the patent under con- 
sidération, and also that the patentée had by his invention accom- 
plished a patentable resuit. 

The prior patents chiefly relied on by the défendants to support 
the déniai of invention are the patents to Sabin, Nos. 339,557, dated 
March 29, 1881, and 249,263, dated November 8, 1881, to Firman, 
No. 353,576, issued January 17, 1882, and the prior patent, No. 362,- 
701, to C. E. Scribner, August 15, 1882. In the Sabin patents appa- 
ratus are shown having contact points wherein the line signal is dis- 
connecte d by inserting a plug in the springjack. Such patents, it is 
confidently asserted, disclosed the alleged novel features of Scrib- 
ner's invention in suit. It is undeniable that Sabin described a method 
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which enabled Connecting the subscribers' lines unhampered by 
the résistance of tlie separable contact points of the circuit; but the 
switchboards of the Sabin class were not provided with separable 
contacts in the switches. It is important to keep in mind that the 
Scribner patent in suit relates to multiple switchboards of a spécial 
class, a class wherein the line signal is opened by the separable con- 
tacts induced by the act of the operator in inserting the plug in 
the springjack. This contention of the complainant finds emphasis 
in claim 2, wherein it is stated that each téléphone line is also con- 
nected through the contact points of its switches underground. The 
Firman patent does not disclose any means by which the troubles in 
the multiple switchboards could be eliminated, and no such definite 
suggestion is contained in the spécification as would warrant holding 
that the Scribner structure in question was obvions or within the or- 
dinary skill of the trained electrician. The défendant lays stress upon 
the prior Scribner patent, No. 262,701, which relates to a multiple 
metallic circuit System, and insists that such construction completely 
anticipâtes the claims in suit. In this structure the frames of the jacks 
are connected permanently with the line and the jacks apparently hâve 
the same method of cutting off the line annunciator as shown in the 
patent in suit. The évidence, however, establishes that this apparatus 
was open to the objection which Scribner's later invention removed. 
The défendant, in view of such disclosures, contends that the concep- 
tion and its successful achievement were perfectly obvions, and ac- 
cordingly involved nothing more than the exercise of mechanical 
skill. The development of the détails and the evolving of the prin- 
ciple by which the résistance of the contact points was eliminated 
were something more, in my opinion, than a mère modification or al- 
tération of form by which the desired resuit was attained. That the 
switches or separable contact points of the springjacks were pre- 
vented from successfully closing the line circuit on account of the 
accumulations of dust and corrosion due to gases, is substantiated by 
the évidence. The spécification in suit admits the state of the art 
as follows: 

"In ail thèse Systems [multiple switchboards of the prior art] heretofore 
used, the contact points of the switches hâve been included in the circuit of 
two lines when connected together. My invention is designed to avoid the 
résistance of thèse contact points by the use of circuits and apparatus more 
simple than any heretofore devised, while the operators are enabled to make 
the usual tests to détermine whether any line wanted is already in use at an- 
other board." 

The défendants' counsel has argued with much earnestness against 
this conclusion, but I am clearly of opinion that Scribner, by modify 
ing and altering the structure of his earlier patent, made a substantial 
and meritorious step forward in tlae art. It is true, as already stated, 
the Scribner patent. No. 262,701 related to a metallic circuit system, 
and, although to change to a grounded System may not hâve involved 
patentability, still I am per.suaded by the évidence that the inefïîciencies 
of the talking circuit would not hâve been removed by a simple sub- 
stitution of grounding connections, or by running to ground the wire, 
a. As said in Western Electric Co. v. Home Téléphone Co., supra; 
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"It does not seem to admit of doubt that this patent accorapUshes a new 
resuit, namely, the direct connection of two subscribers' Unes through the 
usual plugs and cords, at the same time cutting ont of the talking circuit 
thus formed ail of the separable contacts belonging to such Unes, and cutting 
out the conductors leadlng to the Individual annunciators. The instrumental- 
Ities employed to accomplish this resuit are not, Indivldually, new Instru- 
menta) ities, but they are brought together in a new relation, combination or 
organization, and thereby produce this advance In the art of telephony, * ♦ • 
and the advantages it afCords in the actual use of téléphones, by slmpli- 
fying the apparatus In téléphone exchanges, by improviug the tone and effi- 
ciency of talking circuits, through the élimination of objectlonable résistance 
to the low current employed In such circuits." 

This conclusion on practically tlie same évidence as hère is per- 
suasive, and I am satisfied of its correctness. The additional évi- 
dence introduced by the défendant is thought insufficient to warrant 
holding that the patent in suit is anticipated. As to infringement. 
The Webster diagrams in évidence, according to complainant's ex- 
pert witnesses, indicate inter alia the vise by the défendant in its 
earlier and later apparatus of the combination of éléments described in 
the claims in controversy. In the switchboard of the défendant com- 
pan^' the line circuit in connection with the longer line springs of each 
jack to the branch line leads from the contact points of the first jack 
to another. The plug, as ilhistrated in Webster's diagram No. 2, 
after lifting the same from the contact anvil, is put into the springjack 
and is closely held by the longer springs thereof. Upon the removal 
of the plug from the contact anvil the branch wire running to the 
line signal and ground battery is eut ofï, while the sleeve of the plug 
upon being pushed into the desired line springs opérâtes to connect 
the line. Each line or circuit running into the central office is con- 
nected permanently to the insulated metallic frame of its springjack 
upon each board or section and also through the contact points of its 
svidtches, and thus to the ground. By such means, without fully stating 
the détails, an uninterrupted circuit of separable contacts is provided 
to the defendant's structure. The évidence relating to infringement of 
claims 2 and 4 is persuasive, and the substitution of the ground Sys- 
tem for the metallic System as shown in the modified structure is un- 
împortant. The form of construction of the defendant's line springs 
is concededly différent from complainant's metallic portion of the 
switch, but the patentée did not limit himself to a particular form or 
style of insulated metallic frames to be used in connection with the 
jacks. The springjacks used by the défendant company as to ré- 
sulta attained, notwithstanding the conflicting testimony on this point, 
were practically the same as complainant's. In view of the scope to 
which the patent is fairly entitled, as evidenced by claim 6, the equiva- 
lency of the two éléments is thought beyond serious question. The 
case comes within the doctrine enunciated by the Suprême Court in 
Machine Co. v. Murphy, 97 U. S. 120, 24 L. Ed. 935, and by the 
Circuit Court of Appeals, Eighth Circuit, in Kinloch Tel. Co. v. West- 
ern Electric Co., 113 Fed. 652, 658, 51 C. C. A, 363, where it is said: 

"ïhe two devices were construetèd for the same purpose. They hâve the 
same mode of opération, and they accomplish the same resuit in the same way, 
by équivalent mechanical means. The appellants cannot escape liabllity for 
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the appropriation of the entire essence of tbis invention by tbe sligbt change 
they hâve made in a single élément of the combination which embodies it." 

And in Bundy Mfg. Co. v. Détroit Time-Register Co., 94 Fed. 534, 
540, 36 C. C. A. 375, the court said: 

"To be entitled to the benefit of the doctrine of équivalents, It Is not essen- 
tial that the patent shall be for a pioneer invention in tlie broad sensé of the 
term. If bis invention is one whicb bas marked a decided step in the art, 
and bas proven of value to the public, bo will be entitled to tbe beneflt of 
the rule of équivalents, thougb not in so libéral a degree as if his invention 
was a primary cbaracter." 

Such being the facts and law, my conclusion is that daims 2, 4, and 
6 are infringed by the défendant. 

The Scribner patent, No. 427,621, will now be considered. By 
this invention the terminal plugs mentioned in the patent are pro- 
vided with tips which are insulated from the metallic shank thereof, 
and are permanently connected by a cord with the operator's table. 
The invention is to enable the operator, on call, to make a connection 
and tests conveniently and readiiy, with the différent subscribers' 
lines leading to the multiple switchboard. Claims 1, 2, 4, and 5 are 
involved, and it is alleged that such claims are valid and hâve been 
infringed by the défendants. The first and fourth claims, typical of 
the others, read as follows: 

"(1) The combination with the springjack switch, of a double contact plu? 
Inserted therein, one of tbe insulated contacts of said ping passing by the 
switch lever and being entirely insulated therefrom when in place, and the 
lever of the switch being closed upon tbe insulated sleeve or shank of the 
plug, substantially as described. 

"(4) In a multiple switcbboard System, téléphone lines connected with a 
switch on each of two or more boards, and a test wire for each line connected 
with the insulated frames or test pièces of the lines respectiveiy, in combina- 
tion with a pair of double stranded flexible cords, one straud of said cords 
being connected with a teleplione and the other including a clearing ont an- 
nunciator, and tbe double-contact terminal plugs of said cords, the extrême 
tips or terminais of said plugs being connected with said strand which leads 
to tbe telenbone, wliereby tiie lines may be tested and connected together, 
substantially as described." 

The fourth claim emphasizes the combination which includes one 
strand of the cords connected with the téléphone and another cord 
with the clearing-out annunciator. The fifth claim omits référence 
to the cord and the clearing-out annunciator, but spécifies a cord con- 
nection with the double contact terminal plugs. The opération of 
the System is thus described in the spécification: 

"Tbe operator, seeing the shutter, 1, fall, at once inserts plug, a, in the 
springjack, b, of the line. The tip, e, of plug, a [Fig. 2], passes by the sprin'î 
of springjack, b, and tbe spring is closed upon tbe shank, g. The line con- 
nected with springjack, b, is tlius closed through tlie operator's téléphone l)y 
cord, h, to plug, c, and from tbe beel of plug, c, to plate, k, and thence by 
wire, i, through the téléphone." 

By the means employed, the operator is put in direct communica- 
tion with the calling- subscriber immediately on pushing the desired 
plug in the springjack of the line of the subscriber who has called the 
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central office. Then, upon ascertaining his wishes, the operator lifts 
another plug and impinges the tip thereof to the test pièce of the 
line; if the Une is not in use the test wire will open and no sound or 
click will be heard in the téléphone. If, however, a line is in use at 
another board in the séries, then such line is closed at the point where 
the switch connects with the test circuit of such other board, and the 
operator on impinging the tip of the plug to the testing device will 
hear a click in his téléphone, indicating that the line is busy. Upon 
the instant that the plug is inserted in the springjack the spring thereof 
closes upon the shank of the plug. For the convenience of the oper- 
ator, an extra terminal plug and cord connected with the operator's 
téléphone is provided by the patentée, which upon touching the rear 
portion of the inserted plug establishes a branch connection. This 
enables the operator to readily ascertain whether the users of the 
téléphone hâve finished their conversation or not. 

The défenses are lack of novelty and noninfringement. It is only 
necessary to consider the first. The essence of the alleged invention 
is to conveniently enable the operator to make the so-styled busy test, 
by simply touching the tip of the plug to the springjack and then, if 
the line is not in use, to complète the connection. In the patent to 
Scribner, No. 305,021, application dated September 20, 1892, a method 
of signaling is shown for the purpose of ascertaining whether a sub- 
scriber's line, with which connection is desired at one board, is in 
use at any other board. The test feature was commonly known in the 
art. Indeed, the earlier Scribner patent recognized that there were 
several ways of testing Unes. Défendant contends that no novelty is 
disclosed by the claims in question, as practically the same arrange- 
ment for testing is shown in the Scribner patent to which allusion 
has just been made, and, further, that the sole différence between the 
two patents is that in the earlier a "single two-part plug and a double- 
strand conductor, instead of two one-part plugs with single-strand 
conductor" was used. An examination of the record shows that there 
was nothing new in the ground connection. The springjack and the 
plug tip together with the method of Connecting the appliances were 
familiar to the art at the date of the invention. 

Complainant does not seriously controvert the proposition that the 
various éléments of the combination, except one, were known to the 
skilled electrician. Patentability is claimed on the ground that the 
prior art does not show a terminal plug, such as that illustratec in 
the drawing attached to the patent, and much importance is given 
to the feature that tip, e (Fig. 2) , of the plug, is connected with strand, 
f, while the shank, g, is connected in the ordinary way with the other 
strand, 1, of the cord. I do not accède to the claim of the complainant 
herein that invention is disclosed in arranging the circuit so as to 
utilize the tip of the plug as a conductor. The affirmative of this propo- 
sition, based upon the évidence, is unpersuasive. The simplicity of 
such test circuit arrangement at the date of the patent in suit, in view 
of the prior Scribner patent herein mentioned, to my mind is unde- 
niable; and it manifestly was principally designed as a convenience 
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to tlie cperator. Associated with a Connecting circuit, it performed 
no new function. As summarized by counsel for défendant: 

"The utility of both (éléments) is only the separate utillty of each. Tbere 
Is no action In concert, but a mère assembling of two old déviées. The sep- 
arate function of each remains the same and is not affected or controUed by 
the other when the two are placed together." 

I think the function or resuit was not patentably différent than that 
wliich was known, and which had been performed by the separate 
method of testing and making connection, hereinbefore described. It 
has frequently been held that a patentable combination must not only 
be new, but it must produce a new resuit, or an old resuit in a better 
way. In National Progress Bunching-Mach. Co. v. John R. Williams 
Co., 44 Fed. 190, 12 t. R. A. 107, Judge Coxe appropriately states 
the law applicable to the évidence hère. He says: 

"If the combination be old and the resuit new, or if the resuit be un- 
chîinged and the combination new, in either case there is no patentable nov- 
elty. In a combinatio]i of old éléments ail the pnrts must so act that each 
qualifies every other. If they act independently, or if one acts independently 
of the others, it is an aggregation. It is not enough that thèse independent 
parts are conveniently associated in one machine, if each performs the same 
function it did before they were united. They must be so connected that 
the new resuit is due to their co-operative action." 

There are numerous décisions to a similar eiïcct, and other cita- 
tions of authorities on the point are not necessary. The feature of com- 
plainant's patent in controversy doubtless was an improvement over 
the earlier Scribner testing device, but I think it a was mère change 
of parts, or rather a step forward, such as a skilled electrician would 
hâve been able to make. The argument that the art of telephony in- 
dicates that many patents were previously granted for slight changes 
of form and advances which the skilled electrician would hâve been 
able to devise has some merit. As said bv Judge Bradley, in Atlantic 
Works V. Brady, 107 U. S. 192, 2 Sup. Ct."225, 27 L. Ed. 438: 

"The process of development in manufactures créâtes a constant demand for 
new appliances, which the skill of ordinary head workmen and engineers is 
generally adéquate to devise, and which, indeed, are the natural and proper 
outgrowth of such development. Each step forward prépares the way for the 
next, and each is usually taken by spontaneous trials and attempts in a hun- 
dred différent places. To grant to a single party a monopoly of every slight 
advance made, except where the exercise of Invention somewhat above ordi- 
nary mechanical or engineering skill is distinctly shown, Is unjust in prin- 
clple and Injurious in its conséquences." 

My conclusion is that, in view of the prior state of the art, the change 
of form or method in complainant's structure was not patentably 
novel, but was within the domain of the skilled workman. The next 
point is in relation to the liability ot the défendant officers for the in- 
fringement of patent No. 330,001. The proofs do not establish suffi- 
cient cause for retaining herein as défendants the officers of the Roch- 
ester Téléphone Company, who were joined as défendants. They arc 
not shown to hâve personally participated in the infringing acts as 
shown in relation to the earlier Scribner patent in suit, and accordingly 
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as tp such défendants the bill is dismissed. As to such patent No. 
330,061, herein held infringed (now expired), a decree may be en- 
tered sustaining the same and for an accounting. 

The bill alleging infringement by the défendant company of patent 

No. 427,621, is dismissed for want of equity. 
So ordered. 



TIIAYER & CHANDLBB et al. v. WOLD. 
(Circuit Court, N. D. Illinois, E. D. Januavy 19, 1906.) 

No. 27,393. 

1. Patents — Validity — Operativeness of Device. 

It requires only sliglit évidence of siiccessful opération to avoid the 
défense of inoperativeness of a patented device. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Olg. Patents, §§ 34, 
39, 40.] 

2. Same— Infringement— Aie Brdsiies. 

The Burdiclc patent, No. 474, 158, and the Wold patent, No. 555,669, 
both for air brusbes, held valid aud infringed. 

In Equity. On final hearing. 

Dwight B. Cheever. for complaînant. 
Eanning & Banning, for défendant. 

KOHLSAAT, Circuit Judge. Défendant îs charged in this suit 
with infringement of claims 1, 2, 8, and 9 of patent No. 474,158, granted 
to C. L. Burdick, May 3, 1892, for an air brush, and daims 6 and 8 
of patent No. 555,669 issued to défendant herein March 3, 1896, 
likewise for an air brush. The claims read as f ollows : 

Patent No. 474.158. 

"1. The combinfttion, In air brushes, of an open réceptacle for Inlî or palnt 
conical at one end and perforated for the delivery of said ink or palut, a 
valve to close the said perforation and adapted to be operated by liand, a 
cap eovering the conical end of the body and forming an air-space hetween, 
and perforated In Une of the said delivery, and means for Connecting the 
said air-space with a source of supply for compressed air, substantlally as 
deseriljed. 

"2. The combination, In air bnishes, of a réceptacle for Ink or paint, per- 
forated for delivery thereof, snd open to atmospheric pressure from the rear, 
a flnger-valve for the said perforation, and a suction nozzle forward of the 
perforation, substantially as described. 

"3. The combination, in air brushes, of a paint réceptacle perforated for 
delivery, a valve for the perforation, a suction nozzle forward of the delivery, 
a connection between the nozzle and compressed air source a valve for the 
same connection, and a finger lever hung for two movements, substantially 
as described, whereby the operator's finger may make one movement to con- 
trol the air supply and another movement to control the paint delivery." 

"9. The combination, in air brushes, of a réceptacle for paint having a de- 
livery aperture, a suction nozzle in front thereof, an air-tube Connecting with 
the nozzle, valves for the delivery aperture and air-tube, and an operating 
lever fitted to play both longitudinally and transversely to the body and 
connected with the valves, substantially as described." 
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Patent No. 555,669. 

"6. In an air brush, the combination with a needle, of a tube snrrouEding 
the same, an annular opening for the paint being formed between the needle 
and the tube, a second tube surrounding the first, an annular opening for the 
air being formed between the two tubes, the end of said first mentioned tube 
being extended beyond the end of the second-mentioned tube whereby the an- 
nular opening for the paint oecupies a position in advance of the annular open- 
ing for the air ; substantially as described." 

"8. In an air brush, the combination with a needle, of a tube surrounding 
the needle, means for adjusting the needle to cause the same to project froin 
the tip a greater or less distance, and a cap extending beyond the extrême ad- 
justable position of the needle to preveut the point of the needle from coming 
in contact with the surface to be painted; substantially as described." 

An air brush may be defined as a combination device whereby 
hquid colors may be atomized by a blare of compressed air and blown 
upon a suitable surface so as to form any desired représentation, such 
as a picture, according to the wil! and skill of the manipulator. The 
défenses raised are: (1) Noninfringement ; (2) that the device of the 
first-named patent is inoperative ; (3) that claini 6 of the Wold patent 
is anticipated by complainants' own device, Exhibit No. 367; (4) that 
ciaim 8 of the Wold patent is void as being inoperative, ambiguous, 
and anticipated. 

While there are some structural différences between the defendant's 
brush and that of the patents in suit, such as the several locations of the 
color réservoirs, and the fact that in the patents in suit the needle élé- 
ment of the color supply valve is movable within a stationary tube 
which delivers the coloring matter to the compressed air blast, while 
in defendant's device it is the tube which is movable and the needle is 
stationary, yet, if the patents in suit are to be held primary, thèse vari- 
ations would be no more than the use of équivalents, and therefore 
undecisive. Adam v. Folger, 120 Fed. 260, 56 C. C. A. 540; Red 
Jacket Mfg. Co. v. Davis, 82 Fed. 432, 27 C. C. A. 204 ; Bundy Mfg. 
Co. V. Détroit Time Register Co., 94 Fed. 524, 36 C. C. A. 375. 

The défense of anticipation of the Burdick patent is based upon 
two patents in the prior art, patent No. 324,005, granted to D. H. 
Burrell on August 11, 1885, for a "Furnace for Burning Liquid and 
Gaseous Fuel," and patent No. 426,040, granted to J. B. Moore on 
April 22, 1890, for an "Injector Oil Burner." Each of thèse patents 
shows concentric color and steam nozzles, also a needle valve in 
the color tube, as well as coïncident delivery of oil and steam, for the 
purpose of atomizing the oil supply. Both of them pertain to fur- 
naces and the industrial arts. Both call for stationary devices and 
heavy pressure or blasts. In theory of opération they closely resemble 
that of the patents in suit. In matter of application, they would seem 
not to anticipate the délicate devices used in the fine arts for creating 
pictures and other représentations such as those set out in the record. 
It is indeed possible to reason from a Corlis engine to a watch spring, 
but the journey will lead the mind over an uncharted highway and 
across unbridged waters. So, hère, the adaptation of the idea of the 
oil distributing device to the pencil sized air brush seems to me to in- 
volve several inventive steps. Moreover, the oil and steam supply 
are controlled by an arrangement of screw turnîng handles which 
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niust each be independently worked, while in the Burdick patent a 
slight movement of the thumb opérâtes both supplies. This device 
is not new, but it is new in the combination claimed. The défense 
of double use would seem not to be properly advanced. There are 
in the record several alleged anticipatory patents in the air brush art, 
as, for instance, that of Walkup, 1885, shown as Exhibit "Rockford 
Air Brush." This is a dumsy implement, in which the compressed air 
biast and the color supply contact with each other at substantially 
right angles. There are other différences, but thèse sufficiently de- 
scribe the différences between the two for this proceeding. In an 
opération which requires niceness and accuracy of touch, there is 
no comparison to be made between the two. 

We are then led to consider the only serions contention as to the 
validity of patent No. 474,156, i. e., its alleged inoperativeness. It 
is the theory of défendant that the language of the claims calls for 
a brush in which the air discharge aperture shall be in line and 
concentric with, and an appréciable longitudinal distance in front 
of the color discharge. He further insists that such an adjustment 
will clog up the color discharge, thereby making the brush inopera- 
tive. The defendant's experts contend that the air blast and the color 
discharge should coïncide, or else that the color discharge should be 
in advance of the air discharge. A careful reading of the claims 
does not, in my judgment, limit them to the construction placed on 
them by defendant's experts. They do require the compressed air 
discharge to be in front of the color discharge. This, however, does 
not necessarily call for any appréciable distance between the two. 
The air must be in front of the color tube. The air space spoken of 
must be that space occupied by the blast. The suction nozzle must be 
that élément of the device which succeeds the air discharge. That 
part of the drawings which seems to indicate the defect, if it be one, 
which défendant asserts, is not accurate, perhaps, but serves to illus- 
ti-ate the novel idea. The distances between the two are, in any case, 
minute. One cannot see them with the naked eye. Exhibit 367 dis- 
closes what complainant insists is the device of this patent, though it 
is true défendant says it is not made in accordance with tlie patent. 
Whatever may be said of the Burdick patent, it is in évidence that 
brushes made under it are capable of being used to some extent. Com- 
plainants show that they hâve placed a number of them on the market 
and hâve received numerous testimonials as to t.heir value. Defend- 
ant's évidence shows that they can be made to do only a limited quality 
of work. If the différence between the work of what défendant con- 
siders an operative brush and that of the patent is one of degree 
only, that fact does not entitle défendant to treat the device as inope- 
rative and void. If the inventor's idea is there, it would be, at best, 
only a matter of mechanical skill to perfect it. It must, in the nature 
of it, be perfected by experiment. 

It requires only slight évidence of successful opération to avoid 
the défense hère set up. The défendant himself secured the Wold 
patent herein litigated. He did so after several years work with the 
brush of the Burdick patent. He describes his brush as containing 
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improvements whereby the longitudinal movement of the needle is 
more readily effected. This Wold patent places the color discharge 
in front of the air blast. This, défendant admits, would be operative. 
Still Wold calls it an improvement. It therefore seems clear that 
defendant's device is an infringement of the brush of the patent in 
suit, even though that may hâve been defective, since it must be held 
to be in a sensé primary. Walker on Patents, § 30, and cases cited. 
There would seem to be some ground for the contention of défendant 
that the Wold patent is anticipated by the Burdick patent. That too 
involves only a question of degree. However, I do not regard it nec- 
essary to dispose of that matter, in view of the foregoing facts, 

Whftther or not some of the claims of the patents in suit are so 
ambiguous as to be void seems to be a matter of dispute between the 
experts. Complainants' experts claim to understand them, while de- 
fendant's do not. There is no rule which invalidâtes a patent because 
some persons skilled in the art cannot find sufFicient in the claims to 
enable them to make and use the device. In the state of the évidence 
as it stands on this point, the court must résolve the dilemma in 
tavor of the patent. 

Complainants may prépare a decree in accordance herewith. 



PETER S v. CHICAGO BISCUIT CO. et al. 

(Circuit Court, N. D. Illinois, E. D. January 19, 1906.) 

No. 27,8C9. 

1. Patents— Suit fob Infringement— Pertinenct ov Allégations in Bill. 

In a bill to enjoin infringement of a patent, allégations setting out pro- 
ceedings in other courts with référence to the patent, the granting of 
foreign patents thereon, and acquiescewe therein in this and other coun- 
tries, are proper, as going to the question of aequiescenee, and are ma- 
terial, as tending to establish a presumptive right on an application for a 
preliminary injunction. 

2. Same — Demxjesee foe Lack of Invention. 

A demurrer to a bill for Infringement on the ground of lacis of In- 
vention will not be sustained, except in a ciear case, and the décisions of 
courts In other jurisdictions are not so conclusive as to control on such 
ûemurrer 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, || 536, 
538.] 

Demurrer for want of novelty or Invention In patent Infringement 
suits see note to 19 0. C. A. 595.] 

3. Same — Equity Jleisdiction — Adéquate Remedy at Law. 

Allégations in a bill for infringement that complainant dérives hls 
benefit from his patent through limited granting of lleenses does not de- 
prive equity of jiirisdietiou by showing that he has an adéquate remedy 
at law where It does not appear that there Is a flxed license fee for ail 
.users. 

In Equity. On demurrer to bill. 

Ofïîeld, Towle & Linthicum (Earl D. Babst, of counsel), for com- 
plainant 
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Elbridge Hanecy and Chas. H. Mitchell (Paul Bakewell and Fredk. 
R. Cornwall, of counsel), for défendant. 

KOHLSAAT, Circuit Judge. The bill herein was filed to enjoin 
défendants from infringing patent No. 631,974, granted to complain- 
ant March S8, 1899, for a carton suitable for packing and keeping 
fresh crackers and similar products. It is urged for défendants that 
the allégations of the bill setting out proceedings in varions courts 
with référence to this patent and those reciting the granting of for- 
eign patents thereon, as well as the acquiescence therein in Canada 
and this country are impertinent, and therefore should be stricken out. 
While they are not conclusive évidence and would seem to be of little 
importance if any upon final hearing, yet they go to the question of 
acquiescence and are material for the purposes of a motion for a pre- 
liminary injunction. It was held to be a proper matter for the bill 
by Justice Brewer while at the circuit, in the case of American Bell Télé- 
phone Co. (C. C.) 34 Fed. 804. Robinson on Patents, vol. 3, par. 
1206, says of the bill : 

"It must set forth the .indgments, public acquiescence or équivalent facts 
upon which the presumistion of hls right is based." 

Such has, so far as I am advised, been the practice of the courts of 
this circuit. The exceptions will therefore be overruled. 

Under the allégations of the bill, the court would not be justified in 
disposing of the bill, upon the grounds set out in the first and second 
spécifications of the demurrer, which seek to hâve the bill dismissed 
tor want of equity appearing upon its face. This requires the court 
to find the patent devoid of novelty from the allégations of the bill 
itself. The décisions of the courts of other jurisdictions are not so 
conclusive hère as to control. Nor should the court in a case like 
this pass upon questions of fact without afifording complainant an 
opportunity to produce the évidence of experts and others skilled in 
the art. A demurrer for want of invention will be overruled except 
in a clear case. Walker on Patents, § 599, and cases cited. 

The other ground of demurrer asserts that a complète and adéquate 
remedy exists at law. The bill sets out that complainant dérives his 
benefit from his patent through limited granting of licenses. That. 
fact does not deprive him of his rights as patentée. He reserves 
the ownership in himself. It is conceivable that a case might arise 
wherein it would be practicable to recover at law, as, for instance, 
where there is a fixed Hcense fee for ail users. It does not appear in 
the case at bar that such is the fact hère. There is no basis stated for 
the ascertainment of damages in a suit at law. There is no presump- 
tion that complainant makes the same terms with everybody or that 
anybody can secure a Hcense from him. The patent has not expired 
and it is évident that complainant may suffer great injury, if he has a 
valuable patent, or even be entirely disbarred from tlie enjoyment of 
his monopoly if he lias to wait in every case until he has been injured 
before bringing suit. He is entitled, once his patent is sustained, to 
the same relief as any other patentée. Clearly he would hâve no adé- 
quate remedy at law. 

The demurrer is overruled. 
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In re NAPLES. 

(District Court, N. D. Ohio, B. D. December 19, 1905.) 

Prisons — Fedeeal Peisonees in State Peisons — Right of Officers to 
Parole. 

Under Rev. St §§ 5539, 5544 [U. S. Comp. St 1901, pp. 3720, 3721], 
wliich provide that persons convieted of ofifenses against the United 
States and who are imprisoned In the jail or penitentiary of any state 
or territory shall be exclusively under the control of the officers having 
charge of the same, in ail respects subject to the same discipline and 
treatment as convicts sentenced by the courts of the state or territory 
and entitled to the same rule of crédits for good behavior as other pris- 
oners, a fédéral prisoner sentenced to imprisonment in a workbouse 
in Ohio may be paroled by tbe prison authorities, as authorized by Rev, 
St. Ohio 1892, §2102. 

TAYLER, District Judge. Joseph Naples, having been convieted of 
an offense against the revenue laws, was sentenced, on the 4th day 
of December, 1905, to imprisonment for CO days in the workhouse of 
the city of Cleveland, Ohio. On the 18th day of December, notice was 
served on the judge who tried the cause, by tîie board of pubhc service, 
stating that on December 20th an appHcation would be heard for the 
parole of Naples under authority of the law of Ohio. 

The important question therefore arises : Hâve the officiais having 
charge of the Cleveland workhouse authority to parole a prisoner sen- 
tenced thereto by a United States judge? This question must be 
answered in the affirmative. Section 5539 of the Revised Statutes of 
the United States [U. S. Comp. St. 1901, p. 3720] provides that: 

"Whenever any criminal convieted of any offense against the United 
States is imprisoned in the jail or penitentiary of any state or territory, such 
criminal shall in ail respects be subject to the same discipline and treat- 
ment as convicts sentenced by the courts of the state or territory in which 
Buch jail or penitentiary is situated; and while so conflned therein shnll be 
exclusively under the control of the officers having charge of the same, under 
the laws of such state or territory." 

Section -5544 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 3731], provides that fédéral prisoners "shall be 
entitled to the same rule of crédits for good behavior applicable to 
other prisoners in the same jail or penitentiary." Section 3103 of the 
Revised Statutes of Ohio of 1893, after authorizing the proper au- 
thorities to discharge, under certain circumstances, prisoners in a 
workhouse, further provides that such authorities shall hâve power — 

"To establish rules and régulations under which, and to specify the condi- 
tions on which, any prisoner may be allowed to go upon parole outside ot 
the buildings and euclosures, but to remain, while on parole, in tbe légal 
custody and under the control of said board, and subject at any time to be 
taken back within the inclosure of said institution," etc. 

It is quite apparent, from thèse provisions of the fédéral statutes, 
that the rules respecting the matter of disciplining and restraining 
prisoners conflned in city workhouses apply to fédéral prisoners. The 
"parole" of a prisoner, under section 2103, Rev. St. of Ohio 1892, 
is a method of "discipline and treatment," He remains, while on 
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"parole," in the custody of the workhouse officiais. He is legal- 
ly in the workhouse. When the United States government con- 
tracted to place prisoners in the Cleveland workhouse, it must hâve 
contemplated the methods of "discipline and treatment" in force 
in the workhouse under authority of the law of Ohio; and the court 
must be assurned to hâve contemplated the same methods of discipline 
and treatment, and that the custody which the workhouse authorities 
had of prisoners thereto sentenced included the custody which exists 
when the prisoner is paroled. If Congress does not désire fédéral 
prisoners to be thus subject to the same rules of discipline and treat- 
ment, including the kind of custody to which they are subject, as those 
to which other prioners are subject, its législation can easily express 
that désire. 

It follows that the board having authority to manage the Cleveland 
workhouse has power to parole Naples under the provisions of sec- 
tion 2103 of the Revised Statutes of Ohio of 1893. 

It is due to the officiais of the city of Cleveland having charge of the 
subject of paroling prisoners confined in the city workhouse to say that 
they accompanied the notice of the hearing of the application for Naples' 
parole, with the statement that the parole would not bc granted unless 
it met with the approval of the United States officiais. 



In re WATKINSON et al. 

(District Court, E. D. Pennsylvania. Jantiary 4, 1906.) 

No. 1,184. 

Bakketjptcy — Pbeferektiai. Patment — New Ceedits. 

Wbere a créditer extended new crédits to an Insolvent debtor In 
the ordinary course of business and without knowledge of such Insol- 
vency, being induced to do so to some extent by the fact that the debtor 
had settled its prior account by a note which had not yet matured, the 
payment of the note, although after the last crédit, did not constitute 
a préférence which the créditer was requlred by Banlir. Act July 1, 1898, 
c. 541, § 57g, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443], to surrender 
before proving its clalm in banlsruptcy, when the net resuit of ail the 
transactions during the debtor's insolvency was to Increase its estate. 

In Bankruptcy. On report of référée, 

Max L. Powell, for claimant. 
Arthur G. Dickson, for trustée. 

HOLLAND, District Judge. The facts in this case were agreed 
upon by counsel for the trustée and Horatio Hickok Company, claim- 
ant, and are as follows: 

"On July 13, 1901, a note for $1,582.87 was given the Horatio Hiclioli 
•Company by George Watkinson & Co. in settlement of the account to date. 
At the same tlme George Watliinson & Co. stated that if the Horatio Ficliok 
Company were not satisfled, because of the delay in the giving of the note, 
George Watkinson & Co, would make It right. The Horatio Hickok Company 
accordlngly hâve claimed Interest on the book account amounting to $52.58, 
and notifled George Watkinson & Co., on July 16, 1901, to that effect, to 
which George Watkinson & Co. made no objection. Subsequently, between 
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July 13th and prier to November ISth, the date on which the note matnred, 
additional sales were made by the Horatlo Hlekok Company to charge Wat- 
kinson & Co. as follows : July 22d, $592 ; October 2d, $594 ; October 22d, $900 ; 
October 26th, $660— which, together with the aforesald interest and reduced by 
certain freight crédits, amounted to $2,748.09, for which amount the Horatlo 
Hickok Company hâve flled a claim. On July 18, 1901, the above note was 
indorsed and delivered for value in the ordinary course of business to the 
Howard National Bank of Burlington, Vt, to which bank the note was paid 
by George Watkinson & Co. at œaturity on November 13, 1901. On this date, 
November 13, 1901, George Watkinson & Co. were insolvent, and had be- 
come so on July 16, 1901, and the Horatio Hickok Company had no knowledge 
of the Insolvent condition of George Watkinson & Co. until the bankruptcy 
proceedings began, and made the sales in the ordinary course of business." 

It was contended before the référée that, as the payment of the 
note by George Watkinson & Co. at maturity to the holder at the time, 
on .November 13, 1901, was subséquent to the last sale to the alleged 
bankrupt in the ordinary course of business, the Horatio Hickok Com- 
pany, to whom the note was given, has been preferred to the extent 
of the amount thereof, and must surrender this préférence before their 
claim can be allowed: 

The référée held, however: 

"That If, after taking both sides of the account into considération as one 
transaction, irrespective of the relative dates of payments and crédits, there 
is a net gain to the estate during insolvency no préférence exlsts. » • * 
It appearing in the présent case that, taking both sides of the account subsé- 
quent to the Insolvency into considération, the bankrupt estate was in- 
creased by over $1,200, and, It being admitted that during ail of the time cov- 
ered by the above statement of facts, the Horatio Hickok Company was sol- 
vent and without knowledge of the Insolvent condition of George Watkinson 
& Co., and that the sales referred to were made in the ordinary course of 
business no préférence exists." 

Although the actual payment of the note in this case took place 
subséquent to the date of the last sale to the bankrupts, the référée 
allowed the claim of the Horatio Hickok Company without requiring 
them to surrender the alleged preferential payment upon the authority 
of Dickson v. Wyman, 7 Am. Bankr. Rep. 187, 111 Fed. 726, 49 C. 
C. A. 574; In re Toplifï, 8 Am. Bankr. Rep. 141, 114 Fed. 333; 
Jaquith v. Alden, 9 Am. Bankr. Rep. 773, 189 U. S. 78, 23 vSup. Ct. 
649, 47 Iv. Ed. 717; Id., 118 Fed. 270, 55 C. C. A. 364; Yaple v. Dahl- 
Millakan Gro. Co. (U. S.) 11 Am. Bankr. Rep. 596, 24 Sup. Ct. 552, 
48 L. Ed. 776. 

It does not clearly appear in any of the above-mentioned cases that 
the last transaction was a payment on account by the debtor, except 
in the Toplifï Case. There the last transaction was a payment by the 
bankrupts to their creditor; but in ail of thèse cases it appears that 
(1) ail the transactions taken together during the period of insolvency 
show in each case a net increase to the bankrupt estate; (2) that the 
creditor was ignorant of the insolvency of the alleged bankrupt cover- 
ing the period of the transactions; (3) except in the Topliff Case, pay- 
ments by the bankrupt were followed by crédits under circumstances 
from which it is fair to présume they were induced by such payments. 
In the case at bar the estate was increased, and the Horatio Hickok 
Company knew nothing of the insolvency of the debtor. The giving and 



T84 142 FEDERAL EBPORTBK. 

paying of the note during insolvency and the number of sales by 
the claimant between thèse two events show the latter were induced by 
the former. 

Notwithstanding the very able and elaborate brief submitted at the 
argument of this case by Arthur G. Dickson, attorney for the trus- 
tée, I am convinced that the courts hâve departed from a strict con- 
struction of sections 57g and 60a of the bankrupt act (Act Jujy, 1898, 
c. 541, 30 Stat._560, 663 [U. p. Comp. St. 1901, pp. 3443, 3445]) in 
order that creditors who innocently receive payments during the 
period of insolvency and give crédits induced by payments or settle- 
ment, the net resuit of which is to increase the bankrupt's estate, can 
recover in bankruptcy proceedings without surrendering such pay- 
ments. While the transaction in this case, technically speaking, was 
an actual payment by the debtor after the last crédit, yet the vi^hole 
transaction shows upon its face that the giving of the note and settle- 
ment with the Hickok Company by the bankrupt induced the sub- 
séquent crédits, and it would be construing the libéral rule adopted 
by the courts to protect creditors in this situation too strictly to fol- 
low the view suggested by the trustée. If the same strict and technical 
construction contended for by counsel for the trustée, in insisting that 
the actual payment having occurred subséquent to the last crédit takes 
this case out of the rule adopted by the courts, had been followed 
in the construction of sections 57g and COa, no creditor under any 
circumstances would hâve been permitted to prove a claim in a 
bankrupt estate without having surrendered ail payments received 
during the period of insolvency, regardless of the effect upon the 
bankrupt estate. 

As the reason for the rule was the protection of those who had 
been induced by settlements or payments to give other crédits to 
debtors during the period of insolvency, and as the transaction in this 
case indicates upon its face that the Horatio Hickok Company by the 
settlement and the receipt of the note from the bankrupts were to 
some extent influenced in giving other crédits, although the actual 
payment of that note occurred subséquent to the last crédit, we are 
of the opinion that the référée is correct in his conclusion, and bis 
report is hereby affirmed. 



In re WALDER. 

(District Court, D. Conneetlcut. January 12, 190G.) 

No. 1,497. 

BANKEurTCY— Order to Sukbb:nder Property— Sufficiency of Evidence. 

The testiinony of a bankrupt as to the dispositiou niade by hiin of a 
large quantity of goods sliortly prior to his banlîrnptcy, and of thelr 
proceeds, while uncorroborated and unsatisfactory, helà sutiicient to 
create a reasonable doubt as to whether suc)i goods or proceeds were 
still in his possession or under his eontrol, so as to justify an order re- 
quiring him to turn the same over to his trustée. 

In Bankruptcy. On review of order of référée. 
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William A. Wright, for trustée. 
Benjamin Slade, for bankrupt. 

PLATT, District Judge. This is a pétition for the review of 
Référée Newton's order of June 21, 1905, the material part of which 
is as follows: 

" * * * After due hearing had, it is fotind that said bankrupt bas in 
'lis possession goods to tlie value at cost priées of eigbt tbousand (8,000) 
dollars or four tbousand (4,000) dollars proceeds tbereof, wbicb goods or 
money are tbe assets of bis estate and sliould be turned over to tbe trustée. 
Tt is tbereiore ordeied tbat tbe bankrupt forthwitb deliver and tum over 
to tbe trustée goods purcbased by bim within tbree montbs of bis bankruptcy, 
to tbe value at cost prices of eigbt tbousand (8,000) dollars or four tbousand 
(4,000) dollars in money." 

The testimony upon which the order is based settles beyond a 
vestige of doubt that a large quantity of goods had been accumulated in 
the hands of the bankrupt shortly before his adjudication. It is 
equally certain that a large part of them were not turned over to 
the trustée. Such a situation demands a satisfactory explanation from 
the bankrupt which accounts for their disappearance, and, if nothing 
of that kind appears, an order by the référée directing that the missing 
goods be turned over would be a proper order. It is also clear that 
the bankrupt's actions in this matter were so wicked that it is difficult 
to find the proper words to characterize them ; but, in making his 
order, the référée ought not to hâve been affected too much by the 
story of the bankrupt's wrongdoings, and the court in review must 
maintain an even mind, whatsoever may betide. If the order shall 
be affirmed, and the bankrupt shall fail to comply with its terms, 
contempt proceedings will naturally foUow, and no good purpose would 
be served by adopting a lower order of proof now than will be re- 
quired when action shall be taken in the next step. 

The real question, then, is whether or not the bankrupt has accounted 
for the disappearance of the goods which he has been ordered to re- 
turn, or, to put it more definitely, whether his explanation leaves 
the matter in such a shape that the court can find beyond a reason- 
able doubt that he now has possession or control of the goods, or of 
the money into which they hâve been converted. The référée dé- 
fends the order by saying that he does not believe the bankrupt's ex- 
planation, because he has testified to some very bad things which he 
did, and that, uncorroborated, it is no explanation at ail. The infer- 
ence would seem reasonable that if the bad bankrupt had produced 
his relatives, and if they had told the same story, the order would 
not hâve been issued. 

The bankrupt testified that he sent $10,500 worth of goods to his 
brother-in-law in New York, who sold the lot for $5,250, which went 
as follows: $2,350 retained by his brother-in-law to liquidate an old 
debt; $1,700 to his sister-in-law to pay an old debt; $1,000 to Yale 
National Bank to take up notes indorsed by relatives; $200 gone in 
expenses. The référée apparently accepts the statement that the notes 
at the bank were paid and that $200 was expended personally. It is 
probable that he thinks the $2,350 and $1,700 were retained by the 
142 F.— 50 
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New York relatives, but believes that the bankrupt did not owe thera 
that, or, indeed, any amount. Unless he had some such notion, it is 
not easy to understand how he came at the sum of $4,000, which he 
has ordered turned over to the trustée. Indeed, at the oral argument 
before the court, it was conceded by counsel for the trustée tiiat the 
question ail hinges upon the disposition of the $10,500 worth of goods, 
and is not aiïected by the matter of other goods let out upon lease, 
about which uncertainties exist. 

The référée, then, believes that the goods went back to New York, 
but disbelieves the rest of the story, and intimâtes that, if the others 
had sworn as the bankrupt did, he could not (although he might 
stiil bave disbelieved the story) hâve found facts upon which to base 
the order under review. The court cannot avoid the feeling that, 
when a bankrupt cornes forward and deliberately tells a story so de- 
grading, he is entitled to hâve it count for something as tending to 
show what has become of the goods which he owns up to having dis- 
posed of so wantonly. 

I do not think that the order is warranted by the proofs, and it 
is therefore reversed. 



AMEHIOAN news CO. v. UNITED STATES, 

(Circuit Court, S. D. New York. Jauuary IG, 1906.) 

No. 3,962. 

1. ClTSTOMS DUTIES CLASSIFICATION — SCBAPBOOKS POSTAL CAED ALBUMS. 

Bocks or .albums used for preservlng collections of postal cards are 
dutiable as "scrapbooks," under Taritf Act July 24, 1897, e. 11, § 1, Sched- 
ule M, par. 404, 30 Stat 189 [U. S. Comp. St 1901, p. 1673]. 

2. Same — Commercial Désignation — Désignation at Enactment of Taeiff. 

Held, tliat albums intended for holding collections of postal cards, a 
use to which scrapbooks are not applied, are subject to classification for 
duty as "scrapbooks," because such articles were commercially known. as 
scrapbooks at the time of the enactment of the tariff. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,952 (T. D. 26,099), which afSrmed 
the assessment of duty by the coUector of customs at the port of New 
York. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 
Henry A. Wise, Asst. U. S. Atty. 

HAZEL, District Judge. The évidence introducèd by the govern- 
ment satisfactorily shows that for fully 50 years albums or books 
provided with a guard and enlarged back with stubs to enable con- 
venient arrangement of the material to be pasted or secured on the 
leaves bave been known to the trade. The books or albums in ques- 
tion are diflferentiated by the importer from scrapbooks, specifically 
mentioned in paragraph 404 of the existing tariff act (Act July 24, 
1897, c. 11, § 1, Schedule M, 30 Stat. 189 [U. S. Comp. St. 19Ô1, p. 
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1673]), by the fact that appropriate slits or openings are eut in each 
sheet or leaf, wherein postal cards may be inserted and kept. The use 
of such bocks or albums for the purpose of preserving collected pos- 
tal cards is of récent origin. As said in the opinion of the board: 

"Books of this charaeter were made and used years ago, takiiig their par- 
ticular name, as a ruie, from the article intended to be prei?erved therein, such 
as, for instance, 'herbarlum,' 'Christmas-cnrd album,' and that, thougli not 
labeled 'scrap album,' they were nevertbeless so known in trade and com- 
merce. Post card albums are precisely of this charaeter. ïhey are nothing 
more or less than a variety of scrap albums, which by reason of the new vogue 
for coUecting post cards has been stamped with a name to correspond." 

In this conclusion I concur, notwithstanding the évidence given in 
this court in behalf of the importer that commercially a scrapbook 
is solely a book in which pictures and newspaper clippings may be 
pasted. The importer contends that the merchandise is dutiable under 
paragraph 403, which provides for a tariff rate of duty at 25 per cent. 
ad valorem for "books of ail kinds, including blank books." The 
board, however, as already intimated, held such importation correctly 
classified as scrapbooks at the rate of 35 per cent, ad valorem imder 
the provision of paragraph 404 of the tariff act of 1897, which estab- 
lishes the rate of duty for photograph, autograph, and scrap albums. 
The évidence in relation to a commercial désignation is in sharp con- 
flict; but I incline to the opinion, as said, that the merchandise, prior 
to the passage of the act, was regarded in trade and commerce as scrap 
albums. See Dennison v. U. S., 72 Fed. 258, 18 C. C. A. 543. 

The décision of the Board of General Appraisers is affirmed. 



MOOEE & McFKRRIN v. MoGTJIRE et al. 
(Clronit Court, E. D. Arkansas, W. D. January 10, 1906.) 

1. States — Boundaby — Western Boxjndary of Mississippi. 

Act March 1, 1817 (3 Stat. 348, c. 23, §2), admitting the state of Mis- 
sissippi into the Union, which described the boundary as "beginning on 
the river Mississippi ; ♦ • • thence west • • * to the Mississippi 
river ; thence up the same to the beginning," must be construed as flx- 
Ing the western boundary at the boundary of the territory ceded to the 
United States by the state of Georgia in 1802 for the purpose of creatlng 
a new state, which was the middle of the main channel of the Mississippi 
river ; that having been flxed by the treaty of 1763 betvveen England, 
France, and Spain as the boundary between the English and Prench 
territory, and the land now constituting the state of Mississippi being at 
that time a part of the colony of Georgia. 

2. Same. 

Evidence considered. and held to establish that in 1817, when the state 
of Mississippi was admitted, and also in 1830, when Arkansas was ad- 
mitted, Island No. 76 in the Mississippi river was east of the main chan- 
nel, and therefore became a part of the state of Mississippi, and further- 
more was not within the boundaries of the state of Arkansas as flxed by 
the act of admission. 
S. Same— Loss of Sovereignty by Pkesceiption and Acquiesoence. 

A state may lose its sovereignty and jurisdiction over its territory 

by prescription and acquiescence, where such facts are clearly established. 

é. Taxation — Refundinq Taxes Paid — Claims— Spécial Tribunal — Powers. 

Ann. Code Miss. 1892, § 3831, provlded that, "if land be sold for taxes, 

when no taxes are due on it, or it Is not liabie to be sold for taxes," tlie 
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sum pald therefor by the purchaser should be refunded to him from the 
State and county treasuries, and created a board consisting of the Gov- 
ernor, Attorney General, and Auditor of Public Accounts to audit and al- 
low daims thereunder. Held, that the provision could not be construed 
as couferring on such board the power to détermine that lands sold for 
taxes were not within the state, and that its action in refundlns tlie 
amount paid therefor to the purchaser on that ground was not conclusive 
on the State. 
5. States — Island in Mississippi — Conflictino Claims of Soveeeigntt. 

Island No. 78, lying in the Mississippi river between the Mississippi 
and Arliansas shores, was in fact on the east side of the main channel 
In 1817, when the state of Mississippi was admitted, and became a part 
of tliat state and was surveyed by it about 1830. In 1846 it was also sur- 
veyed by Arltansas, and on such survey the greater part of it was sold 
and patented by the United States in 1848. In 1852 it was selçcted by 
Mississippi under the swamp land grant, and the sélection was approved, 
but no patents issued thereon. The matter was pending before the Land 
Department at the beginning of the Civil War and was then dropped. 
The land was taxed in Arkansas from 1848 and sold for taxes. It was 
also taxed and sold for taxes by MissiS(Sippi in 1882 and subsequently. 
It did not appear that there had ever been any permanent résidents on 
the island. Held, that there had not been acquiescenee by Mississippi 
In the claims of the Arkansas authorities for such length of tirae as to 
deprive it of its sovereignty over the island, and that a fédérai court in 
Arkansas was without jurisdiction of a suit to détermine the title to 
lands thereon. 

In Equity. 

The complainants seek by this bill to quiet their title to a tract of land 
constitutlng an island in the Mississippi river, novif known as "Island No. 7G." 
The material allégations in the original bill and amendment thereto are that 
the complainants, citizens of the state of Illinois, are the owners and in pos- 
session of the lands in controversy, whieh are situated in the county of 
Desha and state of Arkansas. They derain their title to ail of the lands ex- 
cept 51 acres as follows : Certificates of purchase and patents from the 
United States government, issued in July, 1847, and at various times there- 
after during the same year, showing purehases and entries at the United 
States Land Office in Helena, Ark. ; the lands being described as being in 
fractional sections 35 and S6, township 11 S. of the base Une, range 1 E. of 
the flfth principal meridian, and fractional sections 1 and 2, in township 15 
S. of the base Une, range 1 E. of the flfth principal meridian. That after- 
wards said lands, having been duly assessed by the proper officers of the state 
of Arkansas for taxes, were forfeited to the state for the nonpayment thereof, 
While thus held by the state, it instituted an action in equity on the ciiancery 
side of the circuit court of Desha county, state of Arkansas, under the pro- 
visions of the statutes of that state then in force, to détermine whether the 
forfeiture of those lands to the state of Arkansas was valid, and, if not, to 
ascertain the taxes due thereon to the state and county, déclare them a lien 
upon said lands, and, if not paid by a time to be designated by the court, that 
they be sold for the taxes thus found by the court to be due and declared a 
lien thereon. That on October 11, 1883, a decree was rendered by said court 
setting aside the forfeitures to tlie state, fluding the amount of taxes due on 
the lands, and declaring them to be a lien, and, if not paid within the time 
designated by the decree, that they be sold by the spécial commissioner ap- 
pointed by the court for that purpose. The moneys decreed to be due and de- 
clared to be a lien on the lands not having been paid, they were sold in con- 
formity with the orders of the court, by the spécial commissioner appointed 
Cor that purpose, and purchased by Sallie H. Murphy, to whom, after con- 
firmation of the sale by the court and the expiration of the time within which 
the owners had, under the law, the right to redeem, a proper deed of convey- 
ance was exeouted ; and complainants now ciaim title by conveyance from the 
said Sallie H. Murphy, made on August 22, 1898, and ever since which time 
they allège they bave been in possession thereof. 
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As to the remaining 51 acres of the island not included in the sales made 
by the United States, when the other lands were sold in 1847, complainants 
derain their title as follows: A patent frora the United States to the state 
of Arliansas under the swamp land grant of 1850, which patent was executed 
in 1858, the lands having been selected by the state of Arkansas as swamp and 
overflowed lands; subséquent conveyances by the state of Arkansas to John 
Evans, under whom complainants claim title by mesne conveyances fully set 
out in the bill. It is then charged that the island is in the Mississippi river, 
lying in front of portions of Bolivar county, state of Mississippi, and Desha 
county, state of Arkansas ; that, ever since the sales made by the government 
and the conveyance by the state of Arkansas, the lands were assessed and sub- 
,1eeted to state and county taxes in Desha county, Ark. It is further charged 
that by act of Cougress of 1817, admitting the state of Jlississippi into 
the Union, the western boundary of that state was flxed on the eastern 
bank of the JliKsissippi river, which has never been changed by any act of 
Congress, and that the said east bank of the Mississippi river is still the 
western boundary of that state; that in 1836 (Laws 1836, p. 9) the Législa- 
ture of that state, in establishing the county of Bolivar, flxed the boundary 
line on the west as "to the Mississippi river; thence up the Mississippi river." 
It is also charged that at the time of the admission of the state of Arkansas 
into the Union in 1836, and at the date of the survey of the public lands in 
said state by the Surveyor General of the United States for said state, the 
main channel of the Mississippi river was east of this island, and therefore 
the island became a part of the territory of said state, although since then 
the main channel of the river has changed, flrst to one side and then to the 
other. That, notwithstanding thèse faets, the complainants learned in 1899 
that the state of Mississippi claimed ownershlp of thèse lands by reason of 
forfeitures for nonpayment of the state and county taxes assessed and levied 
by the authorities of Bolivar county, Miss., and that under such daim the 
state sold them to the défendants, citinens of Mississippi, who now claim title 
thereto. That neither the state of Mississippi nor the county of Bolivar made 
any claim that said island was in that state until in 1882, after changes had 
been made in the main channel of the Mississippi river. That in 1892 the 
state of Mississippi sold the island, which it claimed to own by reason of 
a forfeiture for the nonpayment of taxes, to Curry & Hall, but that in 1893 
or 1894, upon the application of said Curry & Hall to the Auditor of State, 
a board authorized by the laws of the state of Mississippi to détermine those 
questions decided that those lands were situated in the state of Arkansas and 
not subject to taxation in the state of Mississippi, and for this reason caused 
the money paid by Curry & Hall to the state for the purehase of those lands 
to be refundcd to them out of the state treasury, which was done. That 
notwithstanding thèse faets, défendants, during the temporary absence of 
complainants from the island, attempted to take possession of thèse lands by 
threats of intimidation. The bill then proceeds to narrate varions acts of 
the parties interfering with complainants' rightful possession, and prays for 
process, for an injunetion against the défendants, ând to Quiet their titles. 
The défendants pleaded to the jurisdietion of the court, upon the ground 
that the lands are not situated in the state of Arkansas, but in tlie state of 
Mississippi. They also deny most of the material allégations in the bill, but, 
as upon the argument it appeared that the only question necessary for a 
proper détermination of the coutroversy is in what state the lands are lying, 
it is unnecessary, in this statement of faets, to refer to any parts of tlie au- 
swer other than those material to the plea of the jurisdietion of the court. 

The plea or answer dénies that the légal elïect of the act of Congress ad- 
mitting the state of Mississippi into the Union fixes the eastern bank of the 
Mississippi river as the western boundary of the state, but charges that by 
that act the middle of the main channel of the Mississippi river was fixed as 
such boundary, and that the state of Mississippi has been in possession of ail 
tlie island ever since, exercising jurisdietion over the same. They deny that 
at the time the surveys for Arkansas were made the main channel of the river 
was east of the island, but charge tliat at that time, and long prier thereto, 
and at the time of the admission of Mississippi into the Union, the main chan- 
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nel of the rîver was west of the Island. They also deny that any officiais of 
that State, authorlzed by law to act for the state, ever abandoned the state's 
clalm of jurisdictlon, or conceded it to the state of Arkansas, and, if they 
did so, they acted wlthout authority and In violation of the Constitution of 
the state of Mississippi, and their acts therelore were vold and not binding 
upon the state. 

E. D. Meyers and Rose, Hemingway & Rose, for complainants. 
A. Y. Scott, John M. Moore, and W. B. Smith, for défendants. 

TRIEBER, District Judge (after stating the facts). 1. Where is 
the western boundary line of the state of Mississippi, under tlie act 
of Congress admitting the state into the Union? 

The language of the act of Congress admitting that state into the 
Union, approved March 1, 1817, describes the western boundary of 
the state as follows: 

"Beginning on the river Mississippi at the point where the southern boun- 
dary line of the state of Tennessee strilfes the saine; thence east; • ♦ • 
thence south ; * • • thence west along the said degree of latitude to the 
Mississippi river; thence up the same to the beginning." 3 Stat 348, c. 23, 
§2. 

On the part of the complainants it is insisted that this act fixes 
the boundary line at the Mississippi river, and not in the middle of 
the main channel of the river. In grants of land the well settled rule 
is that: 

"Ail the grantor's title wlU pass by the conveyance whieh describes the 
Une along the river as running 'with' or 'along' the stream, or as ninning 'by' 
or 'on' or 'upon' the stream, or 'up' or 'down' the stream." 3 Farnham on 
Waters and Water Rights, § 853, and numerous authorities cited there ; 
Gould ou Waters, § 195. 

In St. Louis V. Rutz, 138 U. S. 226, 11 Sup. Ct. 337, 34 L. Ed. 
941, the description was: 

"To the présent bank of the Mississippi river ; thence along the extended 
Une * * • to low water mark of the Mississippi river; and thence down 
to the extended line between surveys 156 and 157." 

The contention was that the deed did not convey to the grantees 
the fee of the bend of the river beyond low water mark (in Illinois 
the riparian owners owning the bed of the river) ; but the court held 
that ail the right, title, and interest of the grantor, including the bed 
of the river to the middle of the main channel, passed by the con- 
veyance. See, also, on that point Vattel on the Law of Nations, par. 
120; Handly v. Anthony, 5 Wheat. 374, 5 L. Ed. 113; Indiana v. 
Kentucky, 136 U. S. 479, 10 Sup. Ct. 1051, 34 L. Ed. 339. 

But from an examination of the treaties, cessions and acts of Con- 
gress on that subject, there can be little doubt what the intentions 
of Congress were. The treaty between France, Spain, and England, 
concluded in February, 1763, stipulated that the middle of the Mis- 
sissippi river should be the boundary between the British, and the 
French territories on the continent of North America. This line has 
never been changed. It was recognized by the treaty of peace with 
Great Britain in 1783, and by différent treaties since then, the last 
of which resulted in the acquisition of the territory of Louisiana 
(embracing the country west of the Mississippi river) by the United 
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States in 1803. The boundaries of the state of Missouri, when she 
was admitted into the Union as a state in 1820, were fixed on this 
basis, as were those of Arkansas in 1836. Missouri v. Kentucky, 
11 Wall. 395, 401, 20 L. Ed. 116. At the time of the treaty between 
France, Spain, and England in 1763, the colony of Georgia owned 
ail of that territory, and consequently, by virtue of that treaty, to 
the middle of the main channel of the Mississippi river; the part 
west of the middle of the river belonging to France. By the act of 
cession of the state of Georgia, April 24, 1802, that state ceded to 
the United States : 

"AU the right, title and interest which the said state bas to the jurlsdictlon 
and soil of the land situated within the boundaries of the United States south 
of the state of Tennessee and west of a Une beginuing on the western bank 
of the Chattahoochee river where the same crosses the boundary Une between 
the United States and Spain." 

The act of cession of Georgia then further provides: 

"Fifthly. That the territory thus ceded shall form a state and be admitted 
as such into the Union as soon as it shall contain slxty thousand free in- 
habitants, or at an earlier period, if Congress shall think it expédient, on 
the same conditions and restrictions, with the same privilèges," etc. 

Subsection 2 provides : 

"The United States accept the cession above mentioned and on the con- 
ditions therein expressed," etc. Clayton, Comp. Laws, p. 48, No. 35. 

When in 1817 the state of Mississippi was admitted into the Union, 
Congress, in pursuance of the obligations assumed by the articles 
of cession and agreement of the state of Georgia before mentioned, 
could do nothing less than to cède to the state formed from this ter- 
ritory ail the territory ceded by Georgia for that purpose. When 
the territory of Arkansas was formed, its boundaries were: 

"AU that part of the Missouri territory which lies south of a Une beginning 
on the Mississippi river," etc. Act Mareh 2, 1817, 3 Stat 493, c. 49, § 1. 

The territory of Missouri at that time constituted the northern part 
of the territory of Louisiana, acquired by the treaty of 1803 with 
France, and included ail that part of the Mississippi river west of 
the middle of the main channel, as defined by the treaty between 
France, Spain, and England in 1763. When in 1836 the state of 
Arkansas was admitted into the Union, its eastern boundary was fixed 
in the middle of the river. 

If complainants' contention is to be sustained, the court must not 
only hold that Congress violated the trust it assumed by the articles 
of cession and agreement made with the state of Georgia in relation 
to this territory, but that it left the east half of the Mississippi river 
along the entire state of Mississippi without being incorporated in 
any state. This would hardly be a reasonable construction of the 
acts of Congress. In the opinion of the court, the western boundary 
line of the state of Mississippi is the middle of the main channel of the 
Mississippi river. 

2. Where was the main channel of the river at the time of the ad- 
mission of Mississippi into the Union? 
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The well settled rule is that the boundaries of a state must be de- 
termined by vvhat they were at the time of its admission, unaffected 
by the action of the forces of nature upon the course of the river. 
Missouri v. Kentucky, 11 Wall. 395, 401, 20 h. Ed. 116; Indiana v. 
Kentucky, 136 U. S. 479, 508, 10 Sup. Ct. 1051, 34 L. Ed. 329. The 
middle of the main channel of the Mississippi river being the boundary 
line between the states of Mississippi and Arkansas, tlie important 
question to be determined is where it was in 1817, when Mississippi 
was admitted into the Union and its boundaries determined, not only 
by the act of admission, but aiso by the act of cession of the state 
of Georgia, which, as shown hereinbefore, the national government 
accepted in trust for the purpose of creating a new state. Th . "main 
channel," as defined by the Suprême Court of the United States, is 
the "main navigable channel, and not the thread of the stream or the 
middle of the bed of the stream." lowa v. Illinois, 147 U. S. 1, 13 
Sup. Ct. 239, 37 L. Ed. 55. 

In so far as it is sought to establish the fact where the main chan- 
nel of the river was at that time by oral évidence, it is very unsatis- 
factory, except that the évidence conclusively establishes the fact 
that ever since 1839, and probably two or three years before that 
time, up to the year 1881, the main channel was east of ths island in 
controversy, and since 1881 up to the présent time west of the island. 
As to what it was prior to 1839, the testimony of some old river pilots 
is that as early as 1839 they had been advised that it had always 
been east of the island. On the other hand, in a letter written by 
Major Downing, at one time United States Surveyor of Public Lands 
in the state of Mississippi, to the Governor of Mississippi, in relation 
to that matter, he states that in 1835 he traveled a great deal on the river 
at that point, and that at that time the channel was where it is now, 
west of the island. This testimony is so unsatisfactory and con- 
flicting that it is hard to détermine from it alone where the channel 
really was. Captain Miller, the pilot, who was seventy-nine years 
old at the time his déposition was taken, might easily hâve been mis- 
taken as to what his father really told him. He testified that his 
father had navigated the river as a bargeman since 1812, and when in 
1839, he being then a boy 17 years old, he made his first trip as a pilot 
with his father and brother, he was told that the channel had always 
been east of the island. It is easily conceivable that, his father hav- 
ing told him that this was the channel, and being aware of the fact 
that his father had navigated the river ever since 1812, he concluded 
that his father meant that the channel had been east of the island 
ever since he had navigated the river. Major Downing's letter. writ- 
ten in 1859, is at best but slight évidence, as he was not an experi- 
enced river man, and the letter was but an ex parte statement made in 
an effort to secure the lands of the island for the state of Mississippi 
under the swamp land grant of 1850. 

Mr. Justice Davis, who delivered the opinion of the court in Mis- 
souri V. Kentucky, supra, in speaking of the testimony of men who 
navigated the river in the early days engaged in the business of flat- 
boating, which, he says, "is hardly ever undertaken in a low stage of 
water," says : 
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"There Is nothîng to show that any of them ever made a Personal exaniin- 
atlon of the channels and surrounding objects at tliis point, and there Is a re- 
markable absence of facts to sustain their opinions. It is aiso noticeable, 
in connection with this évidence, that none of the witnesses (Hunter may be 
an exception) ever lived in the vieinity et the island, or remnined there any 
length of tiine, and that ail the Icnovviedge any of them acquired of the state 
of the river was obtained by passing up or down it at différent times, either 
ou flatboats or steamlwats. Notwithstanding tliey swear positively that the 
channel was aiways east of the island, yet Watson says it ehanged" for about 
three years, and Ranney testifies that on one occasion, when the main channel 
was divided into three parts, the deepest water for a short time in the fall 
of the year was found on the west of the island, and steamboats passed on 
that side. * * * And passing the river only occasionally, and without any 
knowiedge of where the volume of water flowed when the river was low, they 
would uaturally conclude it was the main channel." 11 Wall. 403, 404, 20 
L. Ed. lie. 

This remark applies with great force to the testimony in this case. 
Be tliis as it may, we are not confined to this testimony, as tlie maps 
and surveys and other acts of officiais, made in those early days, 
enable the court to détermine where tlie channel was prior to the ad- 
mission of the state of Arkansas into the Union in 1836, and very near 
the time of the admission of Mississippi as a state in 1817. The main 
channel of a river having been once established by proper proof, the 
presumption, in the absence of évidence to the contrary, will be that it 
was there before that time and remained there since. Thus, it being 
established conclusively, as found by the court, that the main channel 
of the river was east of this island in 1839, the presumption, in the 
absence of proof to the contrary, is that it was there before that time, 
even as early as 1802, when the state of Georgia ceded the territory 
to the government for the purpose of creating the state of Mississippi. 

The first survey and map of the river in the vieinity of this island, 
80 far as the évidence in this case shows, was made in 1821, under 
direction of the War Department of the United States. The in- 
dorsements on this map are: 

"Reconnaissance of the Mississippi and Ohio rivers 1821. This reconnais- 
sance of the Mississippi and Ohio rivers was made during the months of Oc- 
tober, November and December, 1821, by Captain lï. Young and Captain W. T. 
Poussin, of the topographical engineers, and Lieutenant S. Tuttle, of the 
engineers, under the direction of the board of engineers. Soundings on the 
bars wei-e made during the montlis of October and November and it is be- 
Ileved that they are accurate for the lowest stage of waters in common years. 
In very dry seasons, the lovi'est stage of waters would be about 10 inches lower." 

The map also shows a "table of conventional signs used through- 
out this reconnaissance of the Mississippi and Ohio rivers," to ex- 
plain the marks and différent colors on the map. The copy introduced 
in évidence is certified by the Secretary of War to be "true copies 
of the originals on file in the office of the Chief Engineer U. S. Army." 
This map prétends to show the différent islands, whether with grovi'th 
of heavy timber or with willows, and subject to annual inundations. 
It also indicates dry sand bars, lines of shallow water, and the Unes 
of the channel of the river. The scale of lengths is one inch to a mile, 
and for breadths two inches to a mile. On this map the island in con- 
troversy is called "Chapeau Island." The coloring on this island 
indicates that it bas a growth of heavy timber on it; that to the east 
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of it is a sand bar covering about one-third of the space between the 
island and the Mississippi main shore; and that for some further 
distance to the east (the Mississippi shore) there is shallow water, 
leaving but a narrow body of water between the main shore and the 
shallow water; and it also indicates that the channel of the river 
is to the west of the island. 

The map next in date to that is the sectionalized survey, certified 
on January 22, 1829, by W. M. McRee, who signs it as surveyor of 
public lands in Illinois, Missouri, and Arkansas, which gives the 
survey of fractional townships 11 and 12, range 1 east of the fifth 
principal meridian, in the state of Arkansas, conformable to the field 
notes of the surveys thereof on iîle in this office. This plat shows a 
survey of the lands on the main shore of the state of Arkansas oppo- 
site this island, but no survey of the island itself. It further shows a 
survey of the width of the river by triangulation. The surveys of 
the river made above and below the island in controversy extended to 
the main shore of the state of Mississippi, but where the island is 
the survey was made only to the west bank of the island. There is 
a sketch of the island on the map, but no indication that it was sur- 
veyed, or that it pretended to be anything near an accurate outline 
of the island. The surveys and field notes from which this map was 
made are certified on the map to hâve been made in February, 1827, 
by Daniel Miller. 

The plat next in date introduced in évidence is that of a survey of 
township 21, range 8 W., Choctaw district, state of Mississippi, made by 
Benjamin Griffin, a deputy surveyor, in January and February, 1830, 
and approved by Jos. Dunbar, surveyor of public lands south of 
Tennessee. This plat bears the foUowing indorsement: 

"Surveylng the bonndary Unes, ail section Unes, connections to tlie front 
sections, traverse of both sicies of Bolivar Laite, traverse of the Blississippi, 
chargea by B. Griffin, Volume 3, 1832. Also traverse and reti-averse of 
Island 7C." 

This plat also shows only a survey of the lands on the main shore, 
but not of the island, although the indorsement "also traverse and 
retraverse of Island 76" would indicate some kind of a survey of 
that island. A sketch of the island appears on this map, but notibing 
to indicate a survey, or that it is more than a mère eye sketch. 

The plat next in date introduced in évidence is another map of 
township 21, range 8 W., Choctaw district, and the field notes of the 
surveyors from which the map was made. This map shows the same 
survey of township 21, range 8 W., as the map last mentioned, and 
in addition thereto a complète survey of Island 76 and sectionalizing 
of the lands thereon, which are described on this map as fractional 
sections 36 and 37 of township 21, range 8 W., Choctaw district, and 
containing the following indorsements : 

"The whole of this tovi^nship was surveyed by Benjamin Griffin, deputy sur- 
veyor. In January and February, 1830. Surveyor's office, Washington, Mis- 
sissippi, May 31, 1830. Examined and approved. Jos. Dunbar, Surveyor 
South of Tennessee." 
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The copy of this map introduced in évidence is certified to by the 
State land commissioner of the state of Mississippi, who certifies: 

"ïLat he bas in his officiai keeping the records of the Surveyor General's 
office, and that the map is a true and faithful tracing and copy of and 
from the original now on file and In his officiai keeping." 

In the déposition of Mr. Nall, the commissioner of state lands 
for the state of Mississippi, he explains that ail the records of the 
Surveyor General's office for the state of Mississippi were turned 
over to the state of Mississippi and are kept in his office. A copy of 
this map was filed with the department in Washington, October, 1836, 
as shown by a letter from Hon. Thomas A. Hendricks, Commis- 
sioner of the General I^and Office in 1859. The certified copies of the 
original field notes of township 21, range 8 W., filed on April 9, 
1830, do not show that the island was included in the survey of that 
township, but a certified copy of additional field notes filed in the 
Surveyor General's office for Mississippi on October 30, 1830, show 
a complète survey of Island 76, beginning at the upper end, made 
by Benjamin Griffin, the same deputy surveyor who survey ed that 
township on the main shore. On thèse field notes, which are stated 
in black ink to be those of township 22, range 8 W., Choctaw dis- 
trict, the following indorsements are in red ink: 

"Island 7G Is in township 21, range 8 W., and not in township 22, range 8 
W., and that, Instead of sections 6 and 7, théy should be sections 36 and 37, 
township 21, range 8 W." 

In another place, where the notes in black ink, are "Beginning at 
the upper end of section 6 (Island 76)," the words "36 in Island 76" 
are written in red ink above. In another place on thèse field notes 
there is written in red ink: "Section 6 should be section 36, township 
21, range 8 W." ; and where the survey of section 7 begins there is an 
interlineation in red ink, "Section 7 should be section 37, township 
21, range 8 W." Another indorsement on thèse field notes is : 

"Distance across the shoot of Island 76, from the beginning of the last 
.station north, 40 east, 2920 intersecting the opposite traverse, 26 chains on 
the flrst station" 

— indicating that the beginning of the survey of Island 76 at the 
upper end of it was, by actual measurement from the last station sur- 
veyed in township 32, range 8 W., on the main shore of the Missis- 
sippi river, 26 chains. By the dépositions it is also proven that, when 
Benjamin Griffin made the survey of this island and prepared his 
field notes, he intended to survey it as a part of township 22, but 
when he made the plats he found that the island was too far south to 
be in township 22 but should properly be in township 21, and for this 
reason made them as sections 36 and 37; ail other sections being 
included in the original survey of township 21. 

In 1846, when the undisputed évidence shows the channel had tor 
several years been east of this island, another survey of the island was 
made by the Surveyor General of the public lands in Arkansas, and 
sectionalized as fractional sections 35 and 36, township 11 S., range 
1 E., of the fifth principal meridian, and fractional sections 1 and 2 
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of township 12 S., range 1 E., of the fifth principal meridian. This 
plat contains the following indorsements : 

"Surveyor's Office, Little Rock, Arkansas, 23rd December, 1846. 
"The above plat of fractional sections 35 and 3(5 in township 11 S. of the 
base line, range 1 E. of the fifth principal meridian, and of fractional sec- 
tions 1 and 2, township 12 S. of the base line, range 1 E. of the fifth principal 
meridian, is strictly conformable to the fleld notes of the survey thereof on 
file in this office, which hâve been examined and approved. The sub-divlsional 
Unes meanderings of townships 11 and 12 S., range 1 E., and south boundary 
of fractional sections 35 and 36, township 11 S., range 1 E., amounting to 7 
miles 39.11 chains, were surveyed in February, 1846, by John W. Garretson, 
D. S., mider contract of 24 September, 1845, and were paid for by the Treasurer 
of the United States upon the account rendered and accepted by John W. Gar- 
retson, D. S., and certified from this office as Voucher No. 1, Fourth Quarter, 
1846. 

"[Signed] William Pelham, Surveyor of Public Lands in Arkansas." 

The copy introduced in évidence is certified by the Department of 
the Interior to be a true copy of the township plat of the survey to 
which it purports to relate now on file in that office. 

It will be noticed that the surveys made by the surveyor of public 
lands in the state of Mississippi describe the lands according to the 
Choctaw meridian established for public lands east of the Mississippi 
river, while the surveyor in the state of Arkansas describes them as 
south of the base line and east of the fifth principal meridian, the 
lines established by the national government for surveys of public 
lands west of the Mississippi river. No doubt this contributed some- 
what to the confusion of the officers of the Land Department, as will 
be shown hereafter. 

In 1847, after the filing of the Pelham survey, thèse lands were 
placed by the national government on the lists of public lands sub- 
ject to sale with the register of the United States land office at Helena, 
Ark., under the description of the Pelham survey; but there is noth- 
ing to indicate that they were ever placed on sale in any of the United 
States land offices for the sale of the public lands in the state of Mis- 
sissippi. In 1847 ail of thèse lands except 51 acres were sold by the 
national government to varions parties and patents issued to them, 
describing the lands as lying in townships 11 and 12 S., range 1 E. of 
the fifth principal meridian, "in the district of lands subject to sale in 
Arkansas," but not describing the county or state in which they 
were situated. The 51 acres not sold by the government were, in 
1859, patented to the state of Arkansas under the Swamp Land Act 
of September 28, 1850, c. 84, 9 Stat. 519. The lands on the island 
were selected by the state of Mississippi under the swamp land grant 
act of 1850 on June 12, 1852, and approved as such on September 24, 
1854. In 1854, before any patents to the lands had been issued by 
the national government, the state of Mississippi sold thèse lands 
to W. G. Ford, but as the lands had been sold by the government, 
through the Arkansas land office, in 1847, no patent therefor was 
ever issued to the state of Mississippi ; the act of 1850 granting to the 
States only the unsold lands. 

The field notes of the Mississippi survey made in 1830, and the 
testimony of witnesses also, establish the fact that the island was 
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highest on tlie west side; that some timber had been eut on the same 
part of the island, and a srnall clearing was on that part of the island. 
This is of some importance, as it is well known that the lands border- 
ing on the Mississippi river are always highest next to the main chan- 
nel, and slope downward away from the river. This is owing to the 
fact tliat the annual overflow of the river leaves most of the sédi- 
ment on the bank nearest the main channel ; as the timber eut in those 
days was used almost exclusively to supply steamboats with fuel, 
it was naturally eut near the channel which the steamboats used in 
navigating the river, and clearings were made nearest to the boat 
landings in order to enable the parties easy access to the boats, which 
at that time were the only means of conveyance for freight and pas- 
sengers. Taking thèse facts into considération, and the facts that 
the map made in 1821 under direction of the War Department, the 
survey by Miller of the public lands in Arkansas in 1827, and the 
plat made from this survey by McRee in 1829, and the plat from the 
survey made in 1830 by Griffin, deputy surveyor of public lands in 
the State of Mississippi, and approved by Dunbar, Surveyor General 
for that State, treat the island as lying in the state of Mississippi, and 
the further fact that, as shown by that latter map, the bed of the river 
between the island and the main shore of the state of Mississippi was 
at that time in some places so narrow as to make it impossible for 
the immense volume of water running in the Mississippi river at that 
place to pass, the finding of the court is that in 1836, as well as in 
1817 and long before that time, Island 76 was east of the middle of 
the main channel of the Mississippi river, and for this reason a part 
of the state of Mississippi, and not wilhin the boundaries of the 
state of Arkansas, as defined by the act of admission of that state. 

3. Has there been such an assumption of sovereignty by the state 
of Arkansas, and acquiescence by the state of Mississippi, as to 
change the sovereignty over the island from the state of Mississippi 
to the state of Arkansas? 

In determining this question, we must not overlook the well-es- 
tablished distinctions between ownership of lands and the exercise 
of sovereignty by sovereign states; at the same time, although the 
States of this Union are sovereign, aiad possess ail the powers of sover- 
eign States except those powers which, by the Constitution, are 
granted to the gênerai government, the ruies of international law 
governing independent nations cannot be applied to the full ex- 
tent in relation to thèse subjects of prescription and acqui- 
escence. There is no written law to settle disputes of that kind be- 
tween independent nations, nor is there any tribunal whose jurisdic- 
tion can be invoked by one of the parties without the consent of the 
other, and whose judgment will be conclusive on both parties. Nor 
must the fact be overlooked that, while the boundaries of the différent 
states of the Union are well defîned, especially of those admitted 
since the adoption of the national Constitution by acts of Congress 
admitting them, a great deal of the territory claimed by other nations 
dépends solely upon discovery or the right of possession. Disputes 
of that nature between independent nations can only be settled by 



798 142 FEDERAL EEPORTEB. 

treaty or conventions to submit to arbitration or resort to the sword, 
while. on the other hand, our Constitution provides for a tribunal 
to settle thèse matters, whose jurisdiction can be invoked by either 
of the parties to the dispute, regardless of the wishes of the other 
party, and whose judgment is conclusive on ail parties. 

It has never been authoritatively determined by the courts of the 
United States whether a state can lose its territory by prescription 
and acquiescence. In 26 Am. & Eng. Enc. Law (2d Ed.) 469, the 
author says: 

"The period of time which In equlty eonstitutes a bar Is held not to apply 
to the case of a disputed boundary between two states, especlally where tho 
boundary is In a wild and unsettled country ; but It seems that long possession 
under a clahn of title wlU be protected, especlally where there Is not clear 
proof of mistake." 

In Belding v. Hebard, 103 Fed. 532, 43 C. C. A. 296, the head- 
note is: 

"It havlng been found as a fact from sufBclent évidence fumlshed by the 
confirmatory acts of the two states [referring to the states of North Carolina 
and Tennessee], based on a report of the Joint commission, and by the 
natural objects therein deslgnated, that the state boundary was actually run 
and established along Hangover ridge, that boundary could not be changed 
by the action of the state authorlties in récognition of the other Une claimed, 
uniess such récognition has been so long and continuous on the part of both 
states as to create a mutual estoppel, and constitute an adoption of such Une 
as the true and established boundary. It is not sufflcient to create such es- 
toppel or constitute such adoption that the surveyor gênerai of Tennessee, 
in 1836, Btopped the survey of lands adjacent to the boundary ceded by the 
Indians at the marked Une of trees on SUck Rock creek, and that for that 
reason, and because of such marked trees, such Une was generally reputed to 
be the boundary until 1882 ; It appearlng that no grants of any of the lands 
in the disputed territory were made by North Carolina prior to 1853, and no 
settlers entered it until 1860, and very few thereafter, ail of whom were squat- 
ters without title, who hâve claimed citlzenship in one or the other state, as 
best sei-ved the interests of their landlords; and that since 1882 grants hâve 
also been made by Tennessee, and opinion as to the true boundary has been 
divided." 

In Rhode Island v. Massachusetts, 4 How. 591, 11 L. Ed. 1116, 
the question of boundary between two states was involved, but in that 
case the court found that the original charters were somewhat am- 
biguous; that over 200 years had elapsed since the charter of Massa- 
chusetts was issued, and over 180 years since the Rhode Island char- 
ter; that in 1702 commissioners were appointed by the colonies of 
Massachusetts and Connecticut to settle the boundaries between them, 
which was accordingly done; that in 1710 Massachusetts and Rhode 
Island appointed commissioners to détermine this line, and it was 
determined by them at that date; that in 1718 commissioners ap- 
pointed by those states in 1716 and 1717 again determined the bound- 
ary line, which was accepted by the gênerai assemblies of both 
states; and that since that time Massachusetts has always claimed 
and exercised jurisdiction over the land up to the line designated. 
While some protests were made by Rhode Island from time to time, 
nothing definite was done by her to offset the décisions of thèse com- 
missioners. Upon thèse facts the court held that no mistake was 
clearly established, but even if it had been established, that the court 
would not disturb thèse settlements. 
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In Missouri v. Kentucky, 11 Wall. 395, 20 L. Ed. 116, the same 
question came before the court. In that case the court found the 
facts to be that Kentucky, ever since it was a state, and up to the 
time of the institution of the suit by Missouri, exercised jurisdiction 
over the island in controversy; that it was embraced within her sur- 
veys made in 1837; that the people residing thereon paid their taxes 
to Kentucky and voted in that state, and at one time one of its rési- 
dents was elected as a member of the gênerai assembly of the state 
of Kentucky. On the other hand, Missouri never attempted to sub- 
ject the inhabitants of the island to her laws or to exercise any juris- 
diction therein. The court also found, from certain physical facts 
connected with the island, somewhat similar to those established in 
this case, that it must hâve been at one time a part of the main shore 
of Kentucky and at some remote period separated by the formation 
of the east channel. Upon thèse facts the court held that the island 
was a part of the state of Kentucky. The exercise of jurisdiction 
by Kentucky was not held by the court as being conclusive, but was 
a strong circumstance when considered in connection with the other 
facts established by the proof. 

In Indiana v. Kentucky, 13G U. S. 479. 10 Sup. Ct. 1051, 34 L. Ed. 
329, the state of Indiana waited for over 70 years after her admission 
as a state before she instituted the action, and during ail of that 
period the court found: 

"It was over 70 years after Indiana became a state before this suit was 
commenced, and during ail this period she never asserted any claim by légal 
proceedings to the tract in question. She states in her bill that ail the time 
slnce her admission Kentucky bas claimed the Green River Island to be within 
her limits and h.ns asserted and exercised jurisdiction over It, and thus ex- 
cluded Indiana therefrom, in défiance of her authority and contrary to her 
rights. Why then did she delay to assert by proper proceedinss her claim to 
the premlses? On the day she became a state her right to Green River Island, if 
she ever had any, was as perfect and complète as it ever could be. On that 
day, acCording to the allégations of her bill of complaint, Kentucky was 
elaiming and exercising, and bas done so ever since, the rights of sovereignty 
both as to soil and jurisdiction over the land. On that day, and for many 
years afterwards, as justly andforcibly observedby counsel, there wereperbaps 
scores of living witnesses whose testimony could bave settled, to the exclusion 
of a reasonable doubt, the pivotai fact upon wbich the rights of the two states 
now hinge and yet she waited for over 70 years before asserting any claim 
whatever to the island, and during ail tho5!e years she never exercised or 
attempted to exercise a single right of sovereignty or ownership over its soil. 
It is not shown, as he adds, that an officer of hers executed any process, civil 
or criminal, within it, or that a citizen residing upon it was a voter at lier 
poils, or a juror m her courts, or that a deed to any of its lands is to be found 
on her records, or that any taxes were collected from résidents upon it for 
her revenues." 

The court thereupon held: 

"This long acquiescence in the exercise by Kentucky of dominton and juris- 
diction over the island is more potential than the recollections of ail the wit- 
nesses produced on either side. Such acquiescence in the assertion of author- 
ity by the state of Kentucky, such omission to take any steps to assert her 
présent daim by the state of Indiana, can only be regarded as a récognition 
of the right of Kentucky too plain to be overcome, except by the clearest and 
most unquestioned proof. It is a principle of public law universally recog- 
nized, that long acquiescence in the possession of territory and m the exer- 
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ciso of domlnion and sovereignty over It, is conclusive of the nation's title 
and rlghtful authority." 

At the end of the opinion, on page 518, 136 U. S., page 1057, 
10 Sup. Ct. (34 L,. Ed. 329), the court said: 

"We hâve not deemed it Important to take up the testimony of each of the 
numerous wituesses produced in the case by the states of Indiana and Ken- 
tucky. It would serve no useful purpose to attempt an analysis of the testi- 
mony of each, and to show how little and how much weight should be attrib- 
uted to it. Ail the testimony is to be taken with many allowances from im- 
perfect recollection, from the confusion by many witnesses of what tUey saw 
with what they heard, or of what they knew of their own knowledge with 
what they learncd from the narrative of others. The clear and admitted facts 
we hâve mentioned, corroborated as they are by nearly everything of record 
presented, leave on our minds a much more satisfactory conclusion than any- 
thing derived from the oral testimony before us. The long acquiescence of 
Indiana In the claim of Kentucky, the rights of property of private parties 
which hâve grown up under grants from that state, the gênerai understaud- 
ing of the people of both states in the neighborhood, forbid at this day, after 
a lapse of nearly a hundred years since the admission of Kentucky into the 
Union, any dlsturbance of that state in her possession of the island and juris- 
diction over it." 

In Virginia v. Tennessee, 148 U. S. 503, 13 Sup. Ct. 728, 37 L. Ed. 
537, the boundary Une between those states had been fixed in 1803 
by commissioners appointed by the two states and approved by 
them. Ninety years later Virginia instituted her suit to estabHsh 
the boundaries according to the original charters granted by the 
English sovereign, which it was alleged entitled her to a part of the 
territory claimed by Tennessee. The court in that case, speaking on 
the subject of acquiescence, say: 

"Independently of any efCect due to the compact as Buch, a boundary Une 
between states or provinces, as between private persons, which has been run 
out, located, and marked upon the earth, and afterwards recognized and ac- 
quiesced in by the parties for a long course of years, is conclusive, even if it 
be ascertained that it varies somewhat from the course given in the original 
grant; and the line so established takes effect, not as an aliénation of terri- 
tory, but as a définition of the true and aneient boundary." 148 U. S. 522, 
13 Sup. Ct. 736, 37 L. Ed. 537. 

Further on in the opinion, in speaking of the fact that in two dis- 
tricts of small dimensions the résidents hâve always voted as citizens 
of Virginia and hâve recognized themselves as citizens of that state, 
the court say : 

"That fact, however, cannot affeet the potency and conclusiveness of the 
compact between the states by which the line was established in 1803. The 
small uumber of citizens whose expectations will be disappointed by being 
included in Tennessee are secured in ail their rights of property by provisions 
of the compact passed especially for the protection of their claims." 148 U. 
S. 527, 13 Sup. Ct 737, 37 L. Ed. 537. 

From thèse authorities, the conclusion reached by the court is that 
a state may lose its sovereignty and jurisdiction over its territory 
by prescription and acquiescence whenever thèse facts are clearly es- 
tablished. The authorities do not agrée as to the length of time for 
which such acquiescence must continue before there will be a loss of ju- 
risdiction. Some eminent writers on international law hâve suggested 
a period of 50 years, but I am of the opinion that the safest rule to 
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accept would be that of the common law, that in order to acquire 
title by prescription tlie exercise of ownership must liave been for 
such length of time that "the memory of man runneth not to tlie con- 
trary." 

Do the facts in this case show such acquiescence on the part of the 
State of Mississippi, and are the acts of the state of Arkansas rela- 
tive to this island such, and hâve they been for such length of time, 
as vi'ill estop the state of Mississippi from now claiming its own? 

In De Bussche v. Alt, 8 Ch. Div. 286, 47 h. J. Ch. 381, 38 L. T. 370, 
Lord Justice Thesiger defines acquiescence as follovifs: 

"If a person having a right and seeing anotlier persoii about to commit. 
or in the course of committing, an act infrincting upon tbat rigbt, stands by 
In such manner as really to induce tlie person committing the act, and wlio 
migbt otherwise bave abstained from it, to believe tiiat lie assents to its 
being committed, he cannot aftervvards be heard to complain of the act. ïhis. 
as Lord Oottonham, in Leeds v. Aniherst, 2 Ph. 117, 16 L. J. Ch. Div. 5, l(t 
Jur. 956, said, is the proper sensé of the term acquiescence, and in that sen:-p 
It may be defined as acquiescence under such circunistances as that assent will 
be reasonably inferred from it, and is no more than an instance of the law 
of estoppel by words or conduct." 

In Scott V. Jackson, 89 Cal. 363, 26 Pac. 899, the court defined ac- 
quiescence to be: 

"Where a person who knows that he is entitled to impeach a transaction or 
enforce a right neglects to do so for such a length of time that, under tho 
circumstances of the case, the other party may fairly infer that he bas walved 
or abandoned bis right." 

From the proofs adduced the follovi'ing facts appear: That until 
shortly before the institution by défendants of the suits in the courts 
of the state of Mississippi for unlawful detainer, and the commence- 
ment of this action, the island was not inhabited except when timber 
was eut and a small clearing was made; that whenever possession 
was had it was desultory, and there is not any évidence to justify 
a finding that there was a permanent possession by any one claiming 
title, or that those who went on the island were citizens of Arkansas 
or Mississippi; that immediately after the issuance of the patents 
by the United States the proper authorities of the state of Arkansas 
placed the lands on the taxbooks and assessed them as lands lying 
in that state, and continued to do so ever since, although the taxbooks 
prior to 1865 for the county of Desha, in which said lands were as- 
sessed, were destroyed during the war, and there is no positive évi- 
dence to show such assessments prior to 1865. In view of the fact 
that the laws of the state of Arkansas require ail lands, when sold 
by the national government, to be placed on the taxbooks and assessed 
for taxation, the presumption is that the officers obeyed and exe- 
cuted the law. On the other hand, it appears that immediately after 
the passage of the swamp land grant act of 1850, when the state of 
Mississippi selected the swamp and overflowed lands subject to the 
grant, which was done in 1853, they included thèse lands among those 
selected by her. That in 1854 the sélections thus made, including 
the lands on the island, were approved by the Secretary of the Interior, 
although no patent was issued to the state of Mississippi to any of 
the lands until 1858. Shortly after the approval of the sélections 
142 P.— 51 
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made by the state of Mississippi, the authorities of that state, acting 
no doubt under the belief that the grant made by Congress was in 
praesenti, and that the approval, therefore, by the Secretary of the 
Interior vested a perfect title in the state to ail the lands selected, and 
without waiting for the patent, sold thèse lands to one Ford. On Feb- 
ruary 28, 1855, it having been, no doubt, ascertained by Ford that the 
lands purchased by him had theretofore been sold by the govern- 
ment under the Pelham survey as lands situated in Arkansas, Hon. 
John Wilson, then comraissioner of the gênerai land office, to whom, 
no doubt, Hon. Jacob Thompson, then one of the représentatives in 
Congress from the state of Mississippi, had mentioned the siibject, 
in a letter written by him to Mr. Thompson, in which he refers to a 
conversation had with him the day before, states: 

"That It appears on référence to the plats in thls office Island No. 76 was 
Rurveyed by the surveyor gênerai of Mississippi as a part of township 21 N. 
of range 8 W. of the Choctaw meridian and base line, retm-ned with his cer- 

tifleate of approval, bearing date the day of October, 3886, and that the 

island No. 76 was surveyed under direction of W. Pelliam, Surveyor General 
of Arkansas, in February, 1846, as parts of townships 11 and 12 S. of range 
] E. of the fîfth principal meridian in that state, and certiflcate to this office 
the 2.3d December, 1846. The island does not appear to hâve been olïered 
at public sale in either state. I am of the opinion, from the inspection of 
the plats, that the island In question belongs to the jurisdiction of Mississippi 
and should not hâve been surveyed and returned as lying in the state of 
Arkansas. Still, I must qualify this opinion by stating that, if It should be 
found by measurements and évidence taken on the subject that the middle of 
the main channel of the river as it existed in 1817, the date of the admission 
of the state of Mississippi, prescriblng her boundaries was situated east o£ the 
island and remained unchanged until the year 1836, the date of the act of ad- 
mission of Arkansas as a state, then the island undoubtedly belongs to the 
latter, but if in 1817 the middle of the main channel was east of the Island, 
and in 1836, by changes in the bed of the river, was west of the island, then it 
will occupy the peculiar position of not being within the llmits of either state 
according to the boundaries prescribed by the acts of admission," 

On May 3, 1859, the Governor of the state of Mississippi wrote 
to Hon. Jacob Thompson, then the Secretary of the Interior, in re- 
lation to that matter, stating: 

"Island 76 was conflrmed to the state by the fédéral government and after- 
wards sold to William G. Ford, I am informed that this island is now 
claimed by the state of Arkansas. The inclosed letters from Major Downing 
and William Ford, with the certiflcate of the Secretary of State, contaln ail 
the Information in my possession on the subject. You are hereby requested 
to adjudicate the case and to conflrm or sustain the title of Ford through the 
grant to this state." 

The letters referred to are one from W. G. Ford to the Governor, 
making his claim to thèse lands, and aiso inclosing a letter from A. 
Downing, at one time the Surveyor General of Public Lands for the 
state of Mississippi, in which Major Downing says: 

"Island 76 was surveyed, I think, in 1830 or 1831, as part of township 21, 
range 8 W, At that time, and for some years after, the Island shoot, as it 
was called, was quitc narrow. I think that about opposite the middle of the 
island the shoot was not over a hundred yards wide. I hâve beeii told that 
deer had been, and could easily be, shot from the eastern shore of the river 
upon the island, and from my own observation, I hâve no doubt but they 
could, for at that time I had never heard of a steamboat going up or down 
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on the east slde of the Island. The main river then passed on the west slde 
of the Island. l think it was 1835 I spent some time in townstiip 21, range 
8 W., examining tlie land in that district The east banli of the river opposite 
the island had not fallen In mueh. The island shoot at that time was qui te 
narrow." 

Thèse communications were, by the Secretary of the Interior, re- 
ferred to the Çommissioner of the General Land Office, at that time 
Hon. Thomas A. Hendricks, of Indiana. Mr. Hendricks, on July 23, 
1859, wrote the foUowing letter to the Governor of Mississippi: 

"As it appears on référence to the plats in tliis office, tins isliiu'l was sur- 
veyed by the Surveyor General of Mississippi as a part of township 21 N., 
range 8 W., Choetaw meridan, Bliss., and returned with the certiflcate of ap- 
proval under date of October, 1836. It also appears that, under the dir<>ption 
of the Surveyor General of Arkansas, this island was surveyed in February, 
lS4tî, as a part of townships 11 and 12 S., range 1 E., Heleua District, Atk., 
and returned with certiflcate of approval dated December 23, 1846. A proc- 
lamation for the sale of lands in the Helena district, including this island, 
was nxade, and the tracts on said island were duly ofEered for sale on the 12th 
of July, 1S47. Subsequently the greater portion of the tracts were entered 
and patents were issued to the purchasers prior to the 28th of September, 
1850, the date of the swamp grant, The island as situated within the limits 
of the State of Mississippi has never been proclaimed for sale. The question 
of State jurisdiction over this island was presented to my predecessor, and 
he, in a communication of the 28th of February, 1855, says: [quoting hère 
the letter of Mr. Wilson hereinbefore referred to]." 

He then proceeds: 

"Wlth your letter I find the statement of A. Downing, dated 18 January, 
185f», going to show that said Island 76 belongs to the Mississippi side and 
falls within our limits as defined by the treaty of 1763. Mr. Downing was 
formerly Surveyor General of Mississippi, and great reliance is to be placed 
upon his statement. If, therefore, you will add to it his alfidavit, with the 
testimony of any other dlsinterested witness, so as to bring tlie matter within 
the qualification of my predecessor's opinion, and stating that the island is of 
a swampy character — such la the additional testimony contemplated by 
Secretary McClellan's décision, as required by the second section of the act 
of 2d March, 1855, notwlthstanding the island has been reported as swamp — 
the testimony will then be fiilly of equal grade to that required in cases anal- 
ogous, and thereupon an account will be opened between the state and the 
United States, with a vIew to her reinbursement by treasury warrant of 
the amount of cash," etc. 

Shortly thereafter, in the early part of 1861, the states of Missis- 
sippi and Arkansas attempted to secede from the Union, and, the 
Civil War having broken out, nothing further seems to hâve been donc 
until after the close of the war in 1865, when the proper officers of 
Desha county, state of Arkansas, again assessed the lands as being 
in that state. The évidence fails to show what became of Ford or 
the purchasers from the national government who bought them as 
Arkansas lands, and the probabilities are that Ihey ail died during 
the war. No one paid the taxes assessed agalnst the lands by the 
Arkansas authorities, and the lands werq forfeited to the state of 
Arkansas for the nonpayment thereof, and they remained in that con- 
dition until 1883, when the state of Arkansas, imder an act of its 
Législature enacted in 1881, known as the "Overdue Tax Law" (Laws 
1881, p. 63), instituted proceedings in equity in the circuit court of 
Desha county for the purpose of having the lands sold for the taxes 
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due thereon. As hereinbefore stated, there was a decree condemning 
the lands to be sold, and the grantors of complainants became the 
purchasers thereof. 

It may be proper to state hère, in connection with tiiis matter, that, 
when the Législature of the state of Mississippi, in 1836, created the 
county of Bolivar, as well as several other counties bordering on the 
Mississippi river, in defining the western boundaries, the language used 
in the act of Congress admitting the state into the Union, "To the Mis- 
sissippi river; thence up the Mississippi river," was followed by the 
Législature, but in 1838 the Législature, in defining the boundaries 
between Bolivar and other counties, used the language, "Thence down 
the main channel of the said Mississippi river." In adopting the Re- 
vised Code of Mississippi, known as Hutchinson's Code, approved 
February 2, 1857, a concise history of the limits and boundaries of 
the state was included in the Code, and the boundaries of the state 
of Mississippi, in so far as it afïects this case, are described as foUows: 

"Thence west along the said degree of latitude to the middle or thread of 
the stream of the Mississippi river; thence up the middle of the Mississippi 
river or thread of the stream to the place of beginning, Including ail islands 
lying east of the thread of the stream of said river." Article 1, § 2, c. 2, p. 
49, Hutchinson's Code. 

Article 2 of the same section, found on page 50 of that Code, pro- 
vides : 

"The counties lying Immediately on the Mississippi river shall respectlvely 
hâve and possess jurisdiction and extend to the middle of the river or west- 
ern boundary of the state within the space embraced by extending their bound- 
ary Unes which strilce the river on a continuons, direct course to the ex- 
trême boundary of the state, Including ail islands that may be within the 
limits thus defined." 

The Constitution of the state of Mississippi adopted in 1868 merely 
provides that: 

"The limits and boundaries of the state of Mississippi shall remain as now 
established by law." Article 2. 

The Constitution of the state adopted in 1890 defines the boundaries, 
so far as it is applicable to the issues involved in this cause, as follows : 

"Thence west along said degree of latitude to the middle or thread of the 
stream of the Mississippi river ; thence up the middle of the Mississippi river 
or thread of the stream to the place of beginning, including ail islands lying 
east of the thread or stream of said river, and also including ail lands which 
were at any time heretofore a part of this state." Article 2, § 3. 

Section 4 of article 3 provides: 

"The Législature shall bave power to consent to the acquisition of addition- 
al territory of this state and make the same a part thereof, and the Légis- 
lature may settle disputed boundaries between this state and its coterminous 
fitates whenever such disputes arise." 

The first act on the part of any of the officiais of the state of Mis- 
sissippi, after the Civil War, which in any way indicates a claim 
of this island as a part of the territory of that state was a resolution 
of the board of supervisors of Bolivar county, reciting that, whereas, 
many tracts of land in that county subject to taxation are not as- 
sessed upon the taxbooks of the county, mentioning araong others the 
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lands on Island 76 described by the Mississippi survey, the assessor 
was directed to assess them for taxation, which was accordingly 
donc and the assessment made to "unknown owners." The taxes 
not being paid on thèse lands, they were in 1882 forfeited to the 
state of Mississippi, and, not having been redeemed within the time 
prescribed by tlie laws of that state, were placed on the book of state 
lands of that state as lands forfeited to the state for the nonpayment of 
taxes. In 1891 thèse lands were sold by the state of Mississippi to 
Hull & Curry, and immediately thereafter assessed to them for taxa- 
tion by the proper authorites of Bolivar county. In 1893 Hull & 
Curry filed a pétition widi the commissioner of state lands of that 
state, reciting that, since purchasing them, they had ascertained that 
the lands were not subject to taxation in the state of Mississippi, as 
they were lying in the state of Arkansas, and asked for a refunding 
of the purchase money paid by them. The act under which this pro- 
ceeding was had is section 3831 of the Annotated Code of Mississippi, 
adopted by the Législature in 1892. That act is as follows: 

"If land be sold for taxes when no taxes are due on it, or it is not liable to 
be sold for taxes, the sum paid by the purchaser for the amount of his bid, 
and the eosts of the sale and conveyance, with six per centum Interest per 
annum, shall be refunded to him, or the holder under him, by descent or pur- 
chase mediately or immediately, by the state or county respectively, in pro- 
portion to the amount received by each ; and in such case the claim against 
the state shall be audited and allowed by the auditor of public accounts on 
due proof, with the approval of the Governor and the Attorney General, and 
he shall draw his warrant on the treasurer for the amount shown to be due; 
and the claim against the county in such case shall be allowed by the board 
of supervisors of the county, and paid out of the county treasury, on the 
eertiflcate of the auditor of public accounts of the refunding of the state tax. 
If in such cases, the money paid by the purchaser be not paid into the state 
and county treasuries, the collecter shall be liable on his officiai bond to the 
purchaser for the amount so paid, and twenty-flve per centum interest per 
annum on such sum, and the state and county shall not be liable. The pro- 
visions of this section shall extend to taxes collected for levée purposes where 
land is improperly sold, and the amount due in such case shall be paid to 
the proper person by the levée treasurer on the order of the levée board." 

The board sustained the claim of Hull & Curry and directed the 
refund to them o£ the purchase money out of the treasury of the state, 
which was donc. Hull & Curry thereafter failed to pay the taxes as- 
sessed against the land; whereupon it was again forfeited to the state 
of Mississippi. The Auditor of Public Accounts of that state (who 
is ex-officio the State Land Commissioner), being in doubt as to 
whether thèse lands should, in view of the former action of the 
board, be placed on the land books of the state, called upon the At- 
torney General of the state for his opinion, and that officiai, in an 
opinion dated April 20, 1894, advised him to adhère to the former 
ruling of the board and treat the lands as lying in the state of Ar- 
kansas. For some reasons not explained, the Land Commissioner 
declined to follow the opinion of the Attorney General, but placed 
the lands on the books as lands belonging to the state. Thereafter, 
1899, the défendants in this case purchased them from the state of 
Mississippi, receiving proper deeds of conveyance therefor, and now 
claim title under thèse deeds. 
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There is no attack in the case at bar upon the titles to thèse lands 
acquired by virtue of the patents issued by the United States to the 
purchasers of the lands as Arkansas lands ; but it is insisted that, al- 
though the title passed from the United States to thèse purchasers, 
the lands being in the state of Mississippi were subject to taxation 
there and to sale for nonpayment of the taxes, and that not lying in 
the State of Arkansas this court is without jurisdiction to détermine 
the title thereto. 

The island being uninhabited, there can be no doubt but that the 
acts of the officiais of the state of Arkansas in assessing thèse lands for 
taxation was the only act of sovereignty that could hâve been, under 
the circumstances, exercised over them by the state of Arkansas. 
Therefore, the conclusion naturally follows that the state of Arkansas 
did, ever since 1848, make claim to the island as being a part of her 
territory ; but, on the other hand, can it be said that the state of Mis- 
sissippi, after learning of the claim of the state of Arkansas, acqui- 
esced in those acts of sovereignty on the part of the state of Ar- 
kansas? As early as 1838, and ever since that time, the Législature 
of that state claimed the western boundary to be in the middle of 
the river. In 1852 they selected them as swamp and overflowed lands, 
under the swamp land grant made by Congress in 1850. In 1854, 
shortly after the approval of her sélections by the Secretary of the 
Interior, the lands "were sold by her to Ford. While it is true that 
there is nothing to show that thèse lands thereafter were placed on the 
taxbooks and assessed for taxation by the authorities of Bolivar 
county, that may be accounted for by reason of the fact that no patent 
having ever been issued by the government to the state of Mississippi, 
or to anyone else, they probably did not consider them as subject 
to taxation. In 1855 some claim to thèse lands must hâve been made 
by Hon. Jacob Thompson, one of the représentatives in Congress 
from that state ; otherwise the letter of Hon. John Wilson, then the Com- 
missioner of the General Land Office of the United States, would not 
hâve been written. In 1858 the Governor of the state again made 
claim to thèse lands by addressing the Secretary of the Interior on the 
subject. The breaking out of the Civil War, and the confusion mci- 
dent thereto after its conclusion will explain the delay between that 
time and the order of the board of supervisors of Bolivar county 
made in 1881 to place thèse lands on the taxbooks. At ail events, 
that delay was not for so long a time as to estop the state from claim- 
ing its own by reason of acquiescence. 

What was the efïect of the action of the board composed of the 
Governor, Attorney General, and Commissioner of State Lands in 
refunding the money to Hull & Curry and determining that thèse 
lands were not in the state of Mississippi, but in the state of Arkansas ? 
Are the acts of this board conclusive on the state of Mississippi? 
That the Législature could bave invested that board, or any other 
commission, with such powers is, no doubt, true. It may also be as- 
sumed that, if that board had jurisdiction and power to détermine 
that question, its acts would be conclusive on the state, but does the 
act vest such power in that board? A careful examination of the 
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act will not warrant this contention. What was intended by the act, 
as I consider it, was to enable any person who had purchased lands 
from the state and whose title failed, by reason of the fact that 
there were no taxes due on them, or that they were not liable to be 
sold for taxes, to hâve the money refunded to him. It is true the 
language used, "not Hable to be sold for taxes," is broad enough 
to include lands not within the state and for this reason not subject 
to taxation; but it is hardly reasonable to suppose that the Législa- 
ture would hâve granted such powers to any board without using lan- 
guage which was so clear that there could be no question as to its 
intentions. The fact that the same act provides that, if the collector 
has failed to pay the money into the state and county treasuries, he 
shall be liable to a heavy penalty therefor, would indicate that one of 
the objects of the act was to refund the money if lands hâve been re- 
turned delinquent after the taxes had been paid thereon by the owner. 
The language "not liable to be sold for taxes" was, no doubt, in- 
tended to mean that where lands which, under the laws of that state, 
were exempt from taxation and yet were assessed and forfeited to the 
state for nonpayment of the taxes, as no title would pass to the state by 
the forfeiture, the purchaser should be recompensed by the return of 
his money. 

In Hubbard v. Garfield, 103 Mass. 75, the board of assessors for 
a given year had struck ofï certain articles of property as not subject 
to taxation, and several years thereafter the board, composed of dif- 
férent individual members restored thèse articles of property to 
the tax list. The contention was that the action of the former board 
was conclusive, but the court said : 

"The intention of tlie law is to be judged with référence to the nature of 
the proeeedings wliich it affects and the charaeter given to them hy previous 
législation, and with the aid thus derived, it is apparent that the assessors 
may add new nanies to the collector's list, as at least one légal mode of mail- 
ing the assessment. The mode would be less open to objection when the ad- 
dition is made during the year by the same assessors and before the expiration 
of the collector's term of office, but the assessors constitute a tribunal with 
powers which imply a continuai and uninterrupted condition not limited to the 
individuals who at any given time compose it. And if this were otherwlse, 
the law in question expressly gives the power of reassessment to the assessors 
for the time being. Jf it be said that this construction gives to this class of 
town officers great power over the person and property of the citizen, the 
answer is that it is no more than must necessarily be had for the diseharge 
of the important and diflicult duties connected with taxation, and no more 
than has been exercised from the earliest time under existing laws." 

The same conclusion was reached in Lemly v. Commissioners, 85 
N. C. 379. In People v. Roberts, 155 N. Y. 408, 414, 50 N. E. 53, 
55, 41 L. R. A. 888, the court, in speaking of the détermination of as- 
sessing and taxing officers, say : 

"We think there is no ground for holding that the action of mère assessing 
officers can détermine that property is exempt from assessment for one year, 
and preclude the state as to the taxes imposed In succeeding years and pré- 
vaut other officers from complying with the clear and plain requirements of 
the statute." 

An act of the Législature claimed to vest in any board the power 
to détermine questions pertaining to the sovereignty of the state over 
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territory cannot be presUmed to hâve been granted by a state, uniess 
the language used is such that no other conclusion can be reached. 
As was said by the Suprême Court of the United States in Cumming 
V. Chicago, 188 U. S. 410, 430, 23 Sup. Ct. 472, 477, 47 L. Ed. 525 : 

"If it [Congress] had intended by the aet of 1899 to assert the power to 
take under national control for every purpose and to the fullest possible es- 
tent the érection of structures in navigable waters of the United States that 
were wholly within the limita of the respective states, and to supersede en- 
tirely the authority which the states, in the absence of any action by Con- 
gress, hâve in such matter, such a radical departure from the previous policy 
of the government would hâve been manifested by clear and explicit language. 
In the absence of such language, it should not be assumed that any such de- 
parture was intended." 

It is a well-settled principle of law that the state cannot be precluded 
by the lâches of its officers from asserting any right or claim, nor is 
the state bound by the errors and mistakes of its officers in making 
settlements in its behalf. Cooke v. United States, 91 U. S. 389, 23 
L. Ed. 237. 

The opinion of the Attorney General of the state of Mississippi, 
while entitled to the highest respect, is not conclusive on that state 
or any of the courts. The instances in which the courts hâve declined 
to follow the construction placed upon statutes by Attorneys General 
of the United States or of the states are numerous, and the fact that 
the State Land Commissioner of that state declined to act upon that 
opinion, although given in response to his own request, clearly in- 
dicates that even executive officers in the state of Mississippi do not 
consider the opinions of the Attorney General as anything but advisory, 

Upon the facts as found by the court in this case, there was no such 
acquiescence on the part of the state of Mississippi nor exercise of 
sovereignty by the state of Arkansas for such length of time as would 
warrant the court in holding that the state had lost its territory. 

The finding being that the lands in controversy are not situate in 
the state of Arkansas, it foUows as of course that this court is with- 
out jurisdiction to try the case on its merits, and the bill will be dis- 
missed for want of such jurisdiction. 



UNITED STATES v. ARMOUR & CO. et al. 

(District Court, N. D. Illinois. March 21, 1006.) 

Criminal Law— Immunity to One Fuenishing Evidence ob Infoematioh 
—Statutes — Corpoeations. 

A corporation, whether state or fédéral, cannot clalm Immuni ty from 
prosecution for violation of the Interstate commerce or anti-trust laws 
of the United States beeause of testimony given or évidence produced by 
its officers or agents before the Interstate Commerce Commission or 
the Commissioner of Corporations, or in any proceeding, suit, or prosecu- 
tion under such laws ; the right to Immunity on account of évidence so 
given in the several cases granted by Act Feb. 11, 1893, c. 83, 27 Stat. 443 
[U. S. Comp. St. 1901, p. 3173], and Acts Feb. 14, and Feb. 25, 1903, ce. 
552, 755, 32 Stat. 827, 904 [U. S. Comp. St. Supp. 1905, pp. 68, 602], 
being liinited to Indlviduals who as witnesses give testimony or produce 
évidence. 
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2. United States— Executive Depaktments— Commeeck and Labob— Ceea- 

TION— STATTJTES — CONSTKUCTION. 

The primary purpose of Commerce and Labor Act Febniary 14, 1903, 
c. 552, 32 Stat. 825 [U. S. Comp. St. Supp. 1905, p. 63J, was législative, 
to enable Congress by information secured tbrough the work of officers 
charged witb the exécution of that law to pass sucb remédiai législation 
as miglit be found necessary, and the act must be construed in vievr of 
such purpose. 
8. Cbiminal Law— Immunitt to One Fuenishinq Evidence oe Infoemation— 

StaTUTES— HeAEINGS BEFOBE COMMISSIONER OF COKI'OBATIONS. 

Section 6 of the act creating the Department of Commerce and Labor 
(Act Feb. 14, 1903, e. 552, 32 Stnt. 827 [U. S. Comp. St. Supp. 1905, p. 
68]), defining the powers and duties of the Commissioner of Corporations, 
requiring him to malie investigation into the organization, conduct, and 
management of the business of ail corporations or combinations en- 
gagea in Interstate or foreign commerce, other than common carriers, 
and giving him the same powers in that respect as is couferred on the 
Interstate Commerce Commission with respect to carriers, including 
the power to subpœna and compel the attendance of witnesses, and to 
administer oaths and require the production of documentary évidence, 
contemplâtes that he shail proceed by private heaiings ; and, having 
such powers, a person who appears before him on bis demand or by his 
request, and gives testimony or produces documents, although not sworn, 
Is entitled to the same privilèges and imniunitles as though his attendance 
was compelled by subpœna and his testimony given under oath. 
4. Same. 

Act Feb. 14, 1903, c. 552, creating the Department of Commerce and 
Labor (32 Stat. 827 [U. S. Comp. St. Supp. 1905, p. 68]) by section 6 re- 
quires the Commissioner of Corporations to investigate ail corporations 
and combinations engagea in Interstate or foreign commerce, except 
common carriers, and provides that "ail the requirements, obligations, 
liabilities, and immunities imposed or conferred by said *Act to regulate 
commerce' and by 'An act in relation to testimony before the Interstate 
Commerce Commission' * * * shall also apply to ail persons who 
may be subpœnaed to testify as witnesses or to produce documentary évi- 
dence in pursuance of the authority conferred by this section." The 
act last mentioned (Act Feb. 11, 1893, c. 83, 27 Stat. 443 [U. S. Comp. St 
1901, p. 3173]), which is supplementary to the Interstate commerce act, 
provides that "no person shail be prosecuted or subjected to any penalty 
or forfeiture for or on account of any transaction, matter or thing con- 
cerning which he may testify or produce évidence, documentary or other- 
wlse before said commission or in obédience to Its subpœna * * * or 
In any such case or proceeding." Appropriation Act Feb. 25, 1903, 
c. 75,5, 32 Stat. 904 tU. S. Comp. St. Supp. 1905, p. 602], making provision 
for the enfori^ement of the Interstate commerce and anti-trust laws, 
contains a simîlar Immunity provision relatiug to persons giving testi- 
mony or producing évidence in any proceeding, suit, or prosecution under 
said acts. By a resolution of the House of Représentatives of March 7, 
1904, the Commissioner of Corporations was directed to investigate the 
Bo-called "Beef Trust," and while proceeding thereunder certain persons 
by his request, but without being subpœnaed or sworn, furnished testi- 
mony and documentary évidence on which he based his report. Hel(3, 
that the immunity provisions of the statutes set out and applicable to 
such investigation, to be valid, must be construed as being as broad as the 
privilège given by the fifth constitutional amendment, and that the per- 
sons so furnishing évidence could not be prosecuted for violation of the 
anti-trust law, on account of the transactions, matters, or things to which 
such évidence related. 

Criminal Prosecution. On motion by défendants and cross-motion 
by the United States to direct a verdict on trial of pleas in bar. 

On the Ist day of Juiy, 1905, an indictment was returned by the grand jury 
of the Northern division of the Northern district of Illinois against the de- 
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fendants, charging them wlth consplrlng In restraint of trade aad commerce 
among the states and with foreign nations, and with an attempt to monopolize 
such trade and commerce, in violation of the Sherman anti-trust act. Pleas 
In abatement were filed attacking the organlzation of the grand jury, and the 
procédure in gênerai, from the time the grand jury was impaneled until It 
returned the Indictment A demurrer was Interposed to thèse pleas, and on 
argument was sustained as to ail of them. A demurrer was then Interposed 
to the Indictment itself, and after full argument it was overruled as to the 
conspiracy counts and sustained as to the counts charging monopoly. Later, on 
the 23d day of October, 1905, spécial pleas in bar were filed, setting up that by 
virtue of a resolution of the House of Représentatives, adopted March 7, 1904, 
and known as the "Martin Resolution," and also by virtue of the law creating 
the Bureau of Corporations, James R. Garfield, Commissioner of Corporations, 
had made an Investigation Into the business of the défendants and Into the 
matters and things alleged in the Indictment, and that the défendants upon the 
lawful requlrement of the Commissioner of Corporations had furnished évi- 
dence, documentary and otherwlse, of and concernlng the matters chargea in 
the indictment The pleas are numerous, and are varled in form, but the above 
Is the substance of them. Replications were flled by the United States, trav- 
ersing the averments of the pleas. A jury was impaneled, and the taking of 
testimony was commenced on the 29th day of January, 1906. 

The resolution of the House of Représentatives was as follows : "Resolved, 
that the Secretary of Commerce and Labor be, and he is hereby, requested to 
investlgate the causes of the low priées of beef cattle in the United States since 
July flrst, nineteen hundred and three, and the unusually large marglns be- 
tween the prlces of beef cattel and the selllug priées of fresh beef, and whether 
the sald conditions hâve resulted in whole or in part from any contraet, com- 
binatlon, in the form of trust or otherwlse, or conspiracy, in restraint of com- 
merce among the several states and terrltories or with foreign countries ; also, 
whether said priées hâve been controUed in whole or In part by any corpo- 
ration, joint stock Company, or corporate combination engaged in commerce 
among the several states or with foreign nations ; and if so, to investlgate the 
organlzation, capltallzation, profits, conduct, and management of the business 
of such corporations, companles, and corporate comblnations, and to make 
early report of hls flndings according to law." For ^he act establishing the 
Department of Commerce and T^abor, passed February a4, 1903, see U. S. Comp. 
St. Supp. 1905, p. 63 (32 Stat. 825, c. 552). For the Interstate commerce act 
and amendments thereto, portions Of whlch are adopted and made part of the 
said act of commerce and labor, see Fed. St. Ann. vol. 3, p. 809 et seq. 
(Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St 1901, p. 3154]; Act 
March 2, 1889, c. 382, 25 Stat. 861 [U. S. Comp. St. 1901, p. 3168]). For the 
act in relation to testimony, etc., belng an act supplemental to the Interstate 
commerce acts, passed February 11, 1893, see Fed. St. Ann. vol. 3, p. 855 
<27 Stat L. 443, c. 83 [U. S. Comp. St. 1901, p. 3173]). For the Sherman anti- 
trust act, being the act under whlch the Indictment was returned, passed July 
2, 1890, see Fed. St Ann. vol. 7, p. 336 (26 Stat 209, c. 647 [U. S. Comp. St 1901, 
p. 3200J). For the act appropriating $500,000 for enforcement of the anti-trust 
and Interstate commerce laws, etc., passed February 25, 1903, see 32 Stat 
904 [U. S. Comp. St. Supp. 1905, p. 602]. 

The resolution of the House of Représentatives, set forth above, whlch Is 
known as the "Martin Resolution," was passed March 7, 1904. Its passage, 
and the terms thereof, and the fact that the Commissioner of Corporations. 
Mr. James R. Garfleld, was golng to Chicago to make the Investigation ot 
their business thereby called for, were known to défendants from the public 
press. Their respective counsel thereupon Investigated the law as to the 
powers and authority of the Commissioner of Corporations, under section 6 of 
the act creating that bureau (Act Feb. 14, 1903, c. 552, 32 Stat 827 [D. S. 
Comp. St Supp. 1905, p. 68]), to make such investigation and to compel the 
testimony of wltnesses and the production of the books and records of the 
défendants for the purposes thereof, and advised défendants wlth respect 
thereto. Afterwards, on April 13, 1904, the Commissioner of Corporations 
arrived In Chicago for that purpose. He called upon Charles G. Dawes, 
président of the Central Trust Company of Chicago, and told him he had corne 
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to Chicago to meet représentatives of the packers and discuss with them this 
investigation, and stated his purpose in coming to Chicago to meet the repré- 
sentatives of the packing industries, and asked Mr. Dawes If he would iutro- 
duce him to certain of the défendant packers and bring them togethcr. He 
also called upon James H. Eckels, président of the Commercial National Bank 
of Chicago, and made a similar reqiiest. Accordingly Mr. Dawes arranged, 
and the Commissione" on that day had, an interview with Louis C. Kraut- 
hoff, gênerai counsel of the Armour companies, wlio was authorized by his 
clients to meet the Commissioner, at which interview Mr. McRoberts, assistant 
treasurer of the Armour companies, and Mr. Dawes, were présent; and Mr. 
Eckels in like manuer arranged, and the Commissioner later on the same day 
held, separate meetings and interviews with Edward Swift, vice président 
of Swift & Co., with lïdward Morris, vice président of the Pairbank Canning 
Company, and with Jesse P. Lyman, président of the National Packing Com- 
panv. 

At thèse interviews Mr. Garfleld informed the défendants and their repré- 
sentatives whom he met that he was engaged in making this Investigation as 
Connnissioner of Corporations. He called to their attention the law creating 
his bureau and the powers thereby vestod In him, and the Martin resolu- 
tion of the House of Représentatives, and informed them that he had come 
to Chicago to get from the défendants the information possessed by them. 
and access to their books and records, and called upon them to give him and 
his authorized agents such information and access. The Commissioner testi- 
fied, as a witness for the government, that he had substantially the same 
interview with each of thèse persons; the interviews with Mr. Swift, Mr. 
Morris, and Mr. Lyman being, however, briefer than that with Mr. Krauthoff. 

The substance of the interviews on April IS, 1904, were stated by the United 
States Attorney in his argument to the court upon thèse motions, as follows : 
"The Commissioner secured an introduction to them through their banker 
and through their mutual friend, Mr. Dawes and Mr. Eckels. He took the 
matter up with them as a business proposition, and said to them : 'I hâve 
corne hère now as Commissioner, and I wish to malie an Investigation, and 
I want you to eo-operate with me. I want you to turn over this évidence. 
You know what my powers are, what my duties are. Xou know ail about 
iV 'Yes,' Mr. Krauthoff says, 'we are thoroughly posted on that.' He 
took or started to take the law from his pocket and hand it to them. Mr. 
Krauthoff says: 'We understand ail about the law. • * * We know 
exactly what our rights are and we know what your rights are. • * * 
ïou need not discuss that Mr. Garfield. • • * Let us know what you 
want hère.' Mr. Garfield said to him, and to the other gentlemen: 'I want 
to make an investigation. That means that I must go to your books and 
papers and find out what you hâve, and in order to make It thorough I must 
verify what is given to me by the books themselves.' He called for a com- 
plète investigation and examination of their aiïaîrs." 

In thèse interviews, Mr. Garfleld called their attention to the Martin résolu- 
tion calling for the investigation, as well as to the act of Congress creating 
his bureau and the powers thereby conferred upon him, and produced the 
law, intending thereby to show what the powers of the bureau were, but was 
informed that the défendants were aware of the provisions of the law. He 
stated In the interview that by this Martin resolution the House of Représenta- 
tives had indicated certain spécifie Unes of inquiry that It desired made, and 
in connection with the gênerai Investigation he was taking up the Martin 
resolution in détail ; and he stated that without the information to be ob- 
tained from the défendants and from their books and records his report would 
be Incomplète. He stated that détective methods would not be used, but said 
he came and would come directly to headquarters for such information as 
he wished, and for that purpose had met thèse men. Mr. Krauthoff stated 
to him that the Department of Justice of the government had obtalned an 
injunction agalnst the défendant packers, enjoining them from violation of 
the Sherman anti-trust act; and Mr. Garfleld testified that he stated In 
that connection that hia department and bureau were not oonnected with 
the Department of Justice; that each department was operating separately, 
■md that the work of the Bureau of Corporations was wlthln It» own de- 
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partment; that he was not acting with or for tlie Department of Justice. 
île testifled that he stated practically to the eflfeet that the purpose of Oon- 
gress in creating bis department was not to disclose violations of law or to 
investigate prosecutions, or to act in connection with any other department 
of the governraent, but was for the purpose of developlng facts, so that they 
luight be reported to the Président, and by him to Congress, for législative 
purposes. Mr. Garfleld testifled that, in stating to Mr. KvauthofC that h\g 
department had no connection or co-operation with the Department of Justice, 
Uis impression was that that question had to do with whether or not he was 
acting for the Department of Justice in the collection of information, or 
whether he was to turn it over to the Department of Justice, and that the 
statement as to the injunction and as to his connection with the Depart- 
ment of Justice had to do with that subject-matter ; that he did not recall 
saying in this interview (as testifled to for défendants) that, If it were kuowii 
that his department was used in connection with or in assistance of the 
Department of Justice, it would be the destruction of the usefulness of his 
department, but that he had stated that, or words to that efïect, in his officiai 
reports that the main objeet for which section 6 of the act creating the De- 
partment of Commerce and Labor was enacted was to report to Congress for 
législative purposes; that he stated in the interview with Krauthoff, in con- 
nection with his statement as to the purposes of the bureau in the matter of 
this investigation, that he had conférences with the Président and the Secre- 
tary of the Department, and spoke vi'ith their authority and consent. 

The Commlssioner testifled that he stated to Mr. Krauthoff it would be his 
duty, under the law, to report the data gathered by him to the Président as 
he might require, who, under the tenus of the law, could make such parts 
public as he should direct; but that he appreciated that there were certain 
portions of the business of the défendants (private accounts and entries of 
their profit and loss accounts and of their detailed costs — trade secrets — 
which they would désire their competitors not to know) that were not the 
proper subject of public inquiry and should not be made public, and that such 
data would not be reported even to the Président, and that this policy was 
understood and accepted by the Secretary of the Department, Mr. Cortelyou, 
and by the Président ; that Mr. Krauthoff asked him what use the Président 
would make of the report made to him, and he told him as to that he could 
not answer. He could slmply say the Président would do what was right. 
He aiso testifled that he had prevlously read a pamphlet of Mr. Kandolph 
(being an opinion by Carmen F. Randolph on the status and powers of the 
Bureau of Corporations, organized under section 6 of the act of Congress 
creating the Department of Commerce and Labor), and had in mind, in talking 
with Mr. Krauthoff, that there was a Une of privacy which, under the Constitu- 
tion, Congress could not invade, and that the question as to his investigations 
Invadiug that Une was a matter for discussion between them ; that he stated 
that, on the other hand, there was a great deal of material of a purely statis- 
tlcal character, as to which there would be no question that it would be 
available for the purposes of the investigation, and that as between those two 
classes of information or évidence (i. e., that to which the government would 
be elearly entitled and that to which it would not be entitled) a great many 
subjects might come up during the investigation as to which there would 
be question ; that he said to the etïect that the information in the possession 
of the défendant packers as to their business would divide Itself into three 
classes, viz., that to which the government was elearly entitled in and for the 
purposes of said investigation, that to which it was elearly not entitled, and 
a third elass as to which there might be doubt or question ; that it was not 
his purpose to act arbitrarily in connection with those matters ; that ail mat- 
ters concerning which inquiry might be made by his agents, and concerning 
which the packers had any doubt, would be takeu up for conférence, for déter- 
mination as to whether or not the question was proper and whether or not the 
information should be given; that as to ail those matters they would be .e- 
ferred to him for conférence with the packers ; that the détermination would 
resuit from the conférence. 

Krauthoff, McKoberts and Dawes testifled, in effect, that the statement of 
Mr. Garfleld as to his connection with the Department of Justice was in re- 
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syonse to the Inquiry of Mr. Krauthoff as to whether any of the Information 
that he might obtain from the défendants or thelr books would be used by 
the Department of Justice or for its purposes and against the défendants, 
and that Mr. Garfleld said It would not be used for that purpose, and that 
any sueh use would be guarded against, and that such information would be 
used solely for the purposes of the Department of Commerce and Labor, and 
that the défendants were proteeted In that respect by the law as well as by 
the policy of the department Thèse witnesses also testifled that the Com- 
missioner said (and a number of other witnesses for défendants testified that 
he said to them) that he had the right and power to get this information by a 
hearing in the course of which the boolis of the défendants would hâve to 
be brought to him, but the Information would be thereby obtained in an in- 
direct and incomplète way. ïhe évidence was that in such interviews Mr. 
Garfleld presented a plan by which he said he desired to carry on the investi- 
gation in a way which would be deemed more efficient and thorough and of 
less inconvenience and interruption to the business of the défendants. He 
said that he wanted to get at the actual facts and in the best way, and for that 
purpose desired to get access to the books of the défendants and to get their 
co-operation for the examination thereof in their own oHlces, which was the 
plan he proposed. He said that he could not attempt to do the work per- 
sonally, but would hâve agents, men duly accredited, offlcers of the Bureau 
of Corporations, who were expert in making an investigation of thls kind, to 
do the work ; that he could not accept as final any statement made by the 
défendants from their books, but would require that the agents of the bu- 
reau go to the books and verify those statements, or any statements that 
might be made from the books of original entry themselves, for the reason 
that he desired, when his report was completed, to be able to say that the 
agents of the bureau had examined the books of the original entry. And a 
large number of witnesses for the défendants testilled that in the interviews 
with the Commissioner, as well as with his agents upon the ground, the Com- 
missioner and his agents referred to and asserted the power of the Commis- 
sioner, under the law, to compel the disclosures and testimony of the défend- 
ants and the production of their books and records. 

At the interviews of April 13, 1904, between Mr. Garfleld and the défend- 
ants, or their représentatives, the défendants and représentatives of défend- 
ants who took part in said interviews stated to Mr. Garfleld that they 
would take up the matter with the défendants and report to him their con- 
clusion. This was done, and the défendants thereupon eonsulted their respec- 
tive counsel as to their légal duty and obligation to comply with the call of 
the Commissioner of Corporations so made for the disclosure as to their busi- 
ness and for the production of their books and records to the Commissioner 
and his agents, and were advised by their counsel with respect thereto, and 
acting upon such advice they reported to the Commissioner that they would 
comply therewith, and in furnishing information and access to their books 
and records they acted in accordance with that advice. On the 14th or 15th 
of April, 1004, the Commissioner brought to the offices of the respective 
défendants at the Union Stockyards in Chicago, Mr. Durand, a spécial agent 
of the Bureau of Corporations, and introduced him to certain of the défendants, 
offlcers of the défendant corporations, and stated that Mr. Durand would be 
In charge of the investigation in Chicago with the authority of the Commis- 
sioner to represent him. Thereupon, a few days afterwards, Mr. Durand, 
with the authority of the Commissioner, presented to the offlcers of Armour 
& Co., Swift & CO., and the Fairbank Canning Company written memoranda 
of the information which he desired from the défendants and from their 
books and records at that time. Thèse memoranda were lirst presented to 
offlcers of Armour & Co. and to offlcers of Swift & Co., and were taken up, 
respectively, by the offlcers of thèse companies among themselves and with 
Mr. Durand, and by an offlcer of Armour & Co. with Mr. Garfleld at Washing- 
ton, upon certain questions as to the scope of the inquiries and as to whetlier 
certain spécifie parts of the information called for was within and pertinent 
to the investigation ; and, those questions being determined, spécial agents 
of thé Bureau of Corporations were given access to the books and records of 
those companies eontaining such information, and a few days later, upon 
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présentation of slmllar memoranda to the offlcers of the Fairbank Canning 
Company, the agents of the bureau also co-mmenced the investigation of the 
books and records of that company and were given like accesa thereto. A 
little later Mr. Robertson, a spécial agent of the bureau, by the direction of 
the Commlssioner, went to Omaha and applied to the défendant officer of the 
Oudahy Packing Company and called for access to the books and records of 
that Company for similar information, and this call or request was complied 
wlth by Mr. Cudahy ; and also by like direction and authority said Robert- 
son went to the office of the -irmour Packing Company in Kansas City, and 
made a similar call or request of that company, and this call was complied 
with, and access to the books and records of that company given by the direc- 
tion and authority of Mr. Charles W. Armour, président of that company 
und vice président of Armour & Co. The investigation continued in the offices 
of the défendants at Chicago until January 28, 1903, and from time to time 
at intervais afterwards during the spring and early summer of 1905. In 
the meantime other communications in writing, signed by the Commlssioner, 
for additlonal information according to memoranda thereof accompanying 
the letters, were presented to the défendants, and (after the disposition of 
objections by certain of the défendants to portions of the information) the 
information was furnished by the défendants so far as required by the Com- 
mlssioner. This information was of the facts of costs, expenses, selling priées, 
and proceeds, and other facts and data from which the Commlssioner and 
bis experts were enabled to détermine the costs, expenses, selling priées, and 
margln of profits of the respective défendants in the dressed-beef business, 
and also information as to the organlzation, conduct, and management of 
their business, and much information as to the other branches and departments 
of thelr business. 

The agents of the bureau also Investigated the boolis of divers subsidlary 
corporations of the National Packing Company, in compliance with the inter- 
view and call of the Commlssioner of Corporations therefor with and upon 
the président of that company, Mr. Lyman, on April 13, 1904, and by and 
wlth the authority and direction of the board of direetors of that company 
acting under advice of counsel ; and the counsel of that company, at the re- 
quest of the Commlssioner addressed to that company, made a statement 
of Information as to the organizatlou of that company. On January 28, 1905, 
the Commlssioner addressed communications to Armour & Co., Swift & Co., 
and the Fairbank Canning Company (or Morris & Co., the owners of the 
Fairbank Canning Company); in whlch he requested further information 
"whlch can best be secured in the form of a written statement to be drawn 
up on the basis of oral interrogatorles of an Informai character," and stated 
that Spécial Examiner Durand was authorized to address to the proper repré- 
sentatives of those companles questions coverlug the subjects mentioned in 
the letter, which were : Hlstory, ownership, and organizatlon of the National 
Packing Company ; ownership of the securitles of the défendant companles 
whose représentatives should be examined ; relation of those companles and 
stockholders to subsidiary corporations and other corporations connected wlth 
the packing business or cattle industry ; methods of compétition in the pur- 
chasé of cattle and the sale of méat products ; control of the large packers 
over the priées of live stock and of méat products ; relation of the priées of 
cattle and the priées of beef, and the causes affecting them ; cost of killlng 
cattle and of handllng the products thereof ; capital stock, bonds, total sales, 
earnings, and dividends bf the companles whose représentatives should be exam- 
Ined ; names of private car Unes controlled by those companles or thelr stock- 
holders ; the number of cars owned or operated, the mileage made and the 
cost of opération. And the letter of the Commlssioner stated that statements 
in reply to such interrogatorles would be taken down by a stenographer and 
recast in systematic form by Mr. Durand and submltted to the représentatives 
of the défendant companles for révision, signature, and authentlcatlon by oath 
or affirmation ; and if it should then be found necessary to supplément the 
affidavlt In any way Mr. Durand would address Inquirles to other représenta- 
tives in the same manner. Upon Mr. Durand taking up this matter separately 
wlth représentatives of the différent companles addressed, Mr. Durand testi- 
fled that counsel for one of the companles, to whom certain of the questions 
to that company were referred, declined to answer certain of those questions 
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under oath or to advlse his clients so to do ; the évidence as to such refusai 
and as to ttie extent and scope thereof and tlie reasons therefor being con- 
flictlng. This being reported by Mr. Durand to the Commissloner, Mr. Durand 
was instmcted by the Commissloner to take ail such statements wlthout oath, 
and he did accordingly examine divers of the défendant ofBcers of the com- 
panies orally, but without admînistering or requiring any oath, and toolï down 
and transcribed and submitted to them the stateraent of their answers for 
revision, and thèse statements, being revised and approved, were taken and 
transmitted by him to the Commissloner of Corporations. 

On February 28, 1905, the Commissloner of Corporations, having reaehed 
the results of his investigation for the purpose of a report thereof as required 
by the Martin resolution, came to Chicago with Mr. Durand and called upon 
the défendants to produce their books showing their profit and loss accounts 
and the results of their business, for the purpose of comparing therewith and 
checklng the coinputation of the profits and results of their business at whlch 
he and his expert statisticlans had arrived. This vi'as complied with by the 
défendants, and the books and records showing the profits of their business 
and of the différent departments thereof were produced to and examined by 
the Commissloner and Mr. Durand. Thereupon the Commissloner completed 
and submitted his report of March 3, 1905, entitled "Report of the Commis- 
sloner of Corporations on the Beef Industry," whlch was transmitted by the 
Président to Congress on that day and publlshed, and is referred to in and 
made a part of the spécial pleas herein. The report Is accompanied by tho 
letter of the Commissloner statlng that it Is a report made under the direc- 
tion of the Secretary of Commerce and Labor, "and upon that portion of the 
resolution of the House of Représentatives adopted March 7, 1904, having to 
do with the priées of cattle and dressed beef, the margins between said priées, 
and the organization, conduct, and profits of the corporations engaged in 
the beef packlng Industry." The évidence showed that the prlnted report of 
the Commissloner of Corporations was used by the United States Attorney 
before the grand jury whlch found the indictmeut herein, in examinlng a 
witness as to certain of the subsidiaiy companies of the National Packing 
Company. 

Commissloner Garfield also testlfied that certain matter contalnlng tables 
complied by Spécial Examiner Durand, under his direction, from information 
obtalned from the books and records of the défendants in the course of such 
investigation, showing the numbers of cattle, hogs, and sheep from time to 
time purehased and killed at the varions stockyards by the différent de- 
fendant companies, whlch made up an additional chapter of his report upon 
the évidence of a comblnatlon between the paekers, but whlch was not In- 
cluded in his publlshed report, were on October 17, 1905. by the direction of 
the Président, turned over by him in his ofliee to Mr. Pagin, an assistant to 
the Attorney General, who came to the office of the Commissloner by appoint- 
ment through the Attorney General, and at his direction, to be taken by Mr. 
Pagin to Chicago for use in préparation for the trial of the défendants upon 
this indictmeut ; and that Mr. Durand was sent by him to Chicago to explain 
to the United States Attorney at Chicago thèse tables. The évidence showed 
that thèse tables were brought to Chicago by Mr. Pagin and turned over to 
the United States Attorney; Mr. Pagin leavlng Washington on the evening 
of October 17th. Mr. Garfield testlfied that compilations from thèse tables, 
showing the uniformity in the percentages of purchases of llve stock by the 
différent défendant packing companies, and the Import thereof as tending to 
show comblnatlon among the paekers In the purchases of llve stock, was tho 
subject of discussion between him and Mr. Meeker, one of the défendants, 
at an Interview in the oftice of the Commissloner in December, 1904, at whlch 
Mr. Meeker was asked by the Commissloner with respect thereto and answered 
the same. Commissloner Garfield also testlfied that he had had conférences 
with the Sollcltor General and Attorney General in the summer of 1904 re- 
garding this investigation and the powers of the bureau, and that the matter 
of turning over to the Department of Justice the information secured in prog- 
ress of the investigation was Involved In the conférence with the Attorney 
General in September, 1904. Mr. Garfield testified that the spécial agents 
of the Bureau of Corporations, engaged In obtaining Information from the 
défendants and in the examination of the books and records of the défend- 
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ants, were also engaged in obtalning information respecting the matters covered 
by the Investigation f rom outside sources, and made reports to tlie bureau, 
and certain o( them Included in their reports the names of persons who niight 
be witnesses upon the subjeet-matter of a eombinatlon between the pacliers. 

Under date of August 16, 1904, the United States Attomey at Chicago wrote 
the Attorney General with référence to obtaining testimony in the "Beef 
Trust Case," and suggested that he asli the Commissioner of Corporations to 
give the United States Attorney such additional information as he had upon 
the subject and request bis employés then in Chicago to call upon him and 
furnish such information as they might bave. This letter was communieated 
to the Commissioner of Corporations, and under date of August 22, 1904, the 
Commissioner traiismitted to the aeting Attorney General a mémorandum of 
the names of certain persons from whom the United States Attorney "may be 
able to obtain statements regarding the allégations that the injunction in the 
Beef Trust Case is being violated." This mémorandum contained the names 
of some 30 persons and firms. Mr. Garfieid testified that tliese names were 
obtained by his agents from sources outside of the défendants, but that he 
did not know personaily where his agents got the names, but that it was made 
up from files in his office ; and the testimony of a witness on behalf of défend- 
ants, an employé of Swift & Oo. who furnished information to the agents of 
the Bureau of Corporations at their request therefor and upon the direction of 
his employer, was that four of the names upon this list were given by him to 
Mr. CarroU, one of the spécial agents of the Bureau of Corporations engaged 
in such Investigation, at the request of Mr. Carroll. Mr. Garfleld also testi- 
fied that in January. 1905. he turned over to the United States Attorney for 
said district a similar list of names of persons as witnesses who claimed tliey 
knew of alleged facts regarding a combination among the défendants, which 
list was obtained in the same manner from the agents of the Bureau. 

Upon the conclusion of the testimony a motion was entered on behalf of the 
défendants that the court direct the ,1ury peremptorily to find the issues for the 
défendants. A cross-motion was also entered on behalf of the United States 
that the court direct a verdict for the government 

William H. Moody, Atty. Gen., and Charles B. Morrison, U. S. 
Atty., and Asst. U. S. Attys. Hanchett and Godman. 

John S. Miller and A. R. Urion, for défendants Armour & Co., 
Armour Packing Co., J. Ogden Armour, Patrick A. Valentine, Arthur 
Meeker, Thomas J. Connors, Samuel McRoberts, and Charles W. 
Armour. 

William J. Hynes and Louis C. Ehle, for défendants Swift & Co., 
Louis F. Swift, Edward F. Swift, Charles H. Swift, Lawrence A. 
Carton, D. Edwin Hartwell, Albert H. Veeder, Robert C. McManus, 
and Arthur F. Evans. 

John C. Cowin, Brode Davis, and Moritz Rosenthal, for défendants 
Cudahy Packing Co. and Edward A. Cudahy. 

George W. Brown and M. W. Borders, for défendants Fairbank 
Canning Co., Edward Morris, and Ira N. Morris. 

HUMPHREY, District Judge (orally). A number of acts of Con- 
gress are involved in the case, and hâve been discussed upon the 
arguments on the motion and cross-motion to direct a verdict — the 
Cullom act, the original Interstate commerce act of February 4, 1887 
(24 Stat. 379, c. 104), and amendments of March 2, 1889 (25 Stat. 
855, c. 382), and February 10, 1891 (26 Stat. 743, c. 128, [U. S. Comp. 
St. 1901, p. 3154]); the act with regard to testimony of February 11, 
1893 (27 Stat. 443, c. 83 [U. S. Comp. 1901, p. 3173]), being sup- 
plemental to the Cullom act; the act establishing the Department of 
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Commerce and Labor of 1903 (Act Feb. 14, 1903, c. 553, 33 Stat. 
825 [U. S. Comp. St. Supp. 1905, p. 63]), and by its terms adopting 
certain portions of the two first-named acts; the Sherman act (the 
anti-trust law of 1890) ; and Appropriation Act Feb. 35, 1903, c. 755, 
33 Stat. 904 [U. S. Comp. St. Supp. 1905, p. 603]. The défendants 
are indicted under the Sherman act (the anti-trust act), charged with a 
conspiracy in restraint of trade. They hâve pleaded that as to them 
that act is suspended and inoperative and does not exist, because they 
were compelled to furnish évidence of and conceming the matters con- 
tained in the indictment, and that under the law such furnishing of évi- 
dence gives them immunity. The question of guilt or innocence is not 
involved. 

As to the corporations, the artificial persons named as défendants, 
the pleas cannot avail. I regard that contention as having been met 
and overruled by the late décision of the Suprême Court in the case 
of Edwin F. Haie v. William Henkel, United States Marshal, 26 Sup. 

Ct. 370, 50 h. Ed. , decided March 12, 1906, and not yet officially 

reported. In the typewritten décision of that case forwarded to the 
Attorney General and by him presented to the court I find the fol- 
lowing language : 

"But it is further insisted that, while tlie immunity statute may protect in- 
dividual witnesses, it would not protect tlie corporation of which appellant 
was tlie agent and représentative. This is true, but tlie ansvver is tliat it 
was not designed to do so. Tlie right of a person under the flftli amendment 
to refuse to ineriminate himself is purely a Personal privilège of the witness. 
It was never intended to permit him to plead the fact that some third person 
mi^ht be incriminated by bis testiinony, even though he were the agent of 
such person. A privilège so extensive might be used to put a stop to the 
examination of every witness who was called upon to testify before the grand 
jury with regard to the doings or business of his prhicipal, whether such prin- 
cipal were an individual or a corporation. The question whether a corpora- 
tion is a "person" within the meauing of tliis amendment really does not arise, 
exeept, perhaps, where a corporation is called upon to answer a bill of dis- 
covery, since it can only be heard by oral évidence in the person of some one 
of its agents or employés. The amendment is limited to a person who shall 
be compelled in any criminal case to be a witness against himself, and, if he 
cannot set up the privilège of a third person, he certaiuly cannot set up the 
privilège of a corporation. As the conibination or conspiracies provided 
against by the Sherman anti-trust act can ordinarily be proved only by the 
testimony of parties thereto, in the person of their agents or employés, the 
privilège claimed would practically nullify the whole act of Congress. Of 
what use would it be for the législature to déclare thèse combinations unlaw- 
ful, if the judicial power may close the door of access to every available source 
of information upon the subject? * * * 

"If, whenever an offlcer or employé of a corporation were summoned before 
a grand jury as a witness, he could refuse to produce the books and documents 
of such corporation, upon the ground that they would ineriminate the corpora- 
tion itseif, it would resuit in the failure of a large number of cases where the 
Illégal combination was deterniinable only upon the examination of such 
papers. But, coneeding that the witness was an officer of the corporation 
under investigation and that he was entitled to assert the rights of the cor- 
poration with respect to the production of its books and papers, we are of the 
opinion that there is a clear distinction in this particular between an individ- 
ual and a corporation, and that the latter bas no right to refuse to submit its 
books and papers for an examination at the suit of the state. The individual 
may stand upon his constitutional rights as a citizen. He is entitled to carry 
on his private business in his own way. His power to contract is uniimited. 
! R owes no duty to the state or to his neighbors to divulge his business 
142 F.— 52 
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or to open hls doors to an Investigation so far as It may tend to crimlnate him. 
He owes no sucli duty to the state, slnce he receives nothlng therefrom beyond 
tlie protection of his li£e and property. Hls rights are such as existed by the 
law of the land long antécédent to the organlzation of the state, and can only 
be taken from him by due process of law and in accordance with the Constitu- 
tion. Among hls rights are a refusai to incrimlnate hlmself and the immunity 
of himself and his property from arrest and seizure except under a warrant 
of the law. He owes nothlng to the public so long as he does not trespass upon 
their rights. 

"Upon the other hand, the corporation îs a créature of the state. It Is pre- 
sumed to be incorporated for the beneflt of the public. It receives certain 
spécial privilèges and franchises, and holds them subject to the laws of the 
state and the limitations of its charter. Its powers are limited by law. It 
can malie no contract not autliorized by its charter. Its rights to act as a cor- 
poration are only preserved to it so long as it obeys the laws of its création. 
Theré is a reserved right in the Législature to investigate its contracts and 
Snd out whether it has exceeded its powers. It would be a strange anomaly 
to hold that a state, havlng chartered a corporation to make use of certain 
franchises, could not in the exercise of its sovereignty inquire how thèse 
franchises had been employed and whether they had been abused, and demand 
the production of the eorporate boolîs and papers for that purpose. Tbe dé- 
fense amounts to this : That an officer of a corporation, which is chargea with 
a criminal violation of the statute, may plead the criminality of'such corpora- 
tion as a refusai to produce its books. While an individual may lawfully re- 
fuse to answer incriminating questions unless protected by an immunity stat- 
ute. it does not follow that a corporation, vested with spécial privilèges and 
franchises, may refuse to show its hand wben charged with an abuse of such 
privilèges. 

"It is true that the corporation in this case was chartered under the laws 
of New Jersey, and that it receives its franchises from the Législature of that 
state ; but such franchises, so far as they Involve questions of Interstate com- 
merce, must aiso be exercised In subordination to the power of Congress to 
regulate such commerce, and in respect to this the gênerai government may 
also assert a sovereign authority to ascertain whetlier such franchises hâve 
been exercised in a lawful manner, with a due regard to its own laws. Being 
subject to thla dual sovereignty, the gênerai government possesses the same 
right to see that its own laws are respected as the state would hâve with 
respect to the spécial franchises vested in it by the laws of the state. The 
powers of the gênerai government in this particular in vindication of its own 
laws are the same as if the corporation had been created by an act of Congress. 
It is not intended to intimate, however, that it has a gênerai visltatorial power 
over state corporations." 

I regard this as clearly distinguishing between the corporation and 
the individual who is an officer of the corporation. I cannot under- 
stand the opinion in any other way except as holding that there can 
be no immunity for the corporation, but that the officer or agent of 
the corporation, if the facts bring him within the purview of t-.e law, 
may plead such immunity. This disposes of the corporations. 

Now, as to the individual défendants: There is a provision in the 
commerce and labor act providing for immunity, and it refers for 
the immunity to the Cullom act and the act supplemental thereto. 
The commerce and labor act reads; 

"Ail the requirements, obligations, liabilitles, and Immunitles Imposed or 
conferred by said 'Act to regulate commerce,' and by 'Ab act in relation to 
testimony before the Interstate Commerce Commission,' anft so forth, approved 
February eleventh, eighteen hundred and ninety-three, supplemental to said 
'Act to regulate commerce,' shall also apply to ail persons who may be sub- 
pœnaed to testify as witnesses or to produce documentary évidence in pur- 
suance of the authority conferred by this section." Act Feb. 14, 1903, c. 552, 
§ 6, 32 Stat. 827 [U. S. Comp. St. Supp. 1905, p. 68]. 
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The act supplementary to the Cullom act has an immunity clause 
in the following words: 

"But no person shall be proseciited or subjected to any penalty or forfeiture 
for or on account of any transaction, matter or tbing concerning whicb be 
may testify or produce évidence, documentary or otherwise, before said com- 
mission, or in obédience to its subpœna, or the subpœna of eitber of tbem, or 
in any sucb case or proceeding," Act Feb. 11, 1S03, c. 83, 27 Stat. 443 [U. S. 
Comp. St. 1901, p. 31T3]. 

Appropriation Act Feb. 25, 1903, c. 755, § 1, 33 Stat. 904 [U. S. 
Comp. St. Stîpp. 1905, p. 602], for the enforcement of the Cullom 
act, the Sherman act, and the Wilson act, exempts from prosecution 
persons giving testimony in the following language: 

"Provided, tbat no person shall be prosecuted or be subjected to any penalty 
or forfeiture for, or on acoount of any transaction, matter or tliing concerning 
whlch be may testify, or produce évidence documentary or othervfise, in any 
proceeding, suit or prosecution uuder said act." 

It is necessary to look into the purposes of Congress in passing the 
commerce and îabor act in order that the court may détermine what 
construction will best carry out the législative intent. It is the duty 
of the court in construing an act to give it such construction as will 
carry out the législative purpose expressed in the act itself. It is 
clear to my mind that the primary purpose of the commerce and Iabor 
act was to enable Congress, by information secured through the work 
of officers charged with the exécution of that law, to pass such remédiai 
législation as might be found necessary. I regard this as the primary 
purpose, the chief purpose, a législative purpose. It is clear from the 
act itself that, if there be a secondary purpose, the primary purpose, 
the législative purpose, was vastly more important in the mind of 
Congress than any other. Congress wanted to know how the laws 
with regard to corporations were operating, how they were being 
evaded, how to strengthen them, in case they needed strengthening. In 
my judgment, the purpose of every one of thèse laws, the high aim 
of Congress in passing them, was a determined purpose that the cor- 
poration, the créature of the lavi', should not be allowed to grow beyond 
the law. The commerce and Iabor act is the repeated attempt of Con- 
gress to bring to its aid such information as would enable Congress 
to do whatever might be necessary for the control of corporations. 
Perhaps a secondary purpose was the punishment of offenders. It 
is perfectly clear to my mind that this was not the main purpose, be- 
cause there were abundant laws already on the statute books for that, 
and a great department skilled in the work of punishing ofïenders. 
And still I am not able to say but that a secondary purpose of the 
commerce and Iabor act might hâve been the punishment of offenders. 
And I say this because it is not inconsistent with the act, or with 
the declared primary purpose, that this should be donc so far as the 
corporation itself is concerned. This is made pretty clear by the late 
décision in the Haie Case. If the statute is to be so construed as 
to carry out the législative purpose, viz., secure information for the 
use of Congress, how can that best be donc? 

The statute itself surrounds the Commissioner with no forms, puts 
no législative limits upon his methods, gives him unusual latitude as 
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to methods. It does not require public hearings. I am of opinion that 
the act contemplated that he should proceed by private hearings, be- 
cause it provides in express terms that the Président shall décide how 
much of his investigation shall become pubHc. If the Commissioner 
should hâve public hearings, the Président would hâve no chance to 
perform that portion of the work which the act assigns to him. I 
therefore conclude that the législative mind intended that the Com- 
missioner should proceed by private hearings. The powers of the 
Commissioner of Corporations are defined in section 6 of the act of 
February 14, 1903 (33 Stat. 827, c. 552 [U. S. Comp. St. Supp. 1905, 
p. 68]), and are as foUows: 

"Tlie said Commissioner shall hâve power and authority to make, under 
the direction and control of the Secretary of Commerce and Labor, diligent In- 
vestigation into the organization, conduct, and management of the business of 
any corporation, joint stock company or corporate comblnation engaged in 
commerce among the several States and with foreign nations excepting com- 
mon carriers subject to 'An act to regulate commerce,' approved February 
fourth, elghteen hundred and eighty-seven, and to gather such information and 
data as wlll enable the Président of the United States to maiie recommenda- 
tions to Congress for législation for the régulation of such commerce, and to 
report such data to the Président from time to time as he shall require ; and 
the information so obtained or as much thereof as the Président may direct 
shall be made public. 

"In order to acconiplish the purposes declared In the foregolng part of this 
section, the sald Commissioner shall hâve and exercise the same power and 
authority In respect to corporations, joint stock companies and combinations 
subject to the provisions hereof, as Is conferred on the Interstate Commerce 
Commission In sald 'Act to regUlate commerce' and the amendments thereto 
in respect to eommon carriers so far as the same may be applicable, ineluding 
the right to subpœna and compel the attendance and testimony of witnesses 
and the production of documentary évidence and to administer oaths. Ail the 
requirements, obligations, liabilities, and Immunities Imposed or conferred by 
said 'Act to regulate commerce' and by 'An act in relation to testimony be- 
fore the Interstate Commerce Commission,' and so forth, approved February 
eleventh, eighteen hundred and ninety-three, supplemental to said 'Act to 
regulate commerce,' shall also apply to ail persons who may be subpœnaed 
to testify as witnesses or to produce documentary évidence in pursuance of the 
authority conferred by this section. 

"It shall also be the province and duty of said bureau, under the direction 
of the Secretary of Commerce and Labor, to gather, compile, publlsh, and 
supply useful information concerning corporations doing business within the 
limits of the United States as shall engage in interstate commerce or in com- 
merce between the United States and any foreign country, including corpora- 
tions engaged in Insurance, and to attend to such other duties as may be 
hereafter provided by law." 

It -will be observed that this section by référence gives to the Com- 
missioner of Corporations the same powers with respect to other inter- 
state corporations as the Cullom act and its amendments give to the 
Interstate Commerce Commission over eommon carriers so far as the 
same shall be applicable. Thèse additional powers are contained in 
section 12 of the amended Cullom act (Act Feb. 4, 1887, c. 104, 24 
Stat. 383 [U. S. Comp. St. 1901, p. 3162]), and are as follows: 

"Sec. 12. (As amended March 2, 1889 [25 Stat. 858, c. 382, § 3], and February 
10, 1891 126 Stat. 743, c. 128]). That the Commission hereby created shall hâve 
authority to Inquire into the management of the business of ail eommon car- 
riers subject to the provisions of this Act, and shall keep itself informed as to 
the manner and method in which the same is conducted, and shall hâve the right 
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to obtain from such eommon carriers full and complète information necessary 
to enable the Commission to perform the duties and carry ont the objects for 
wMcli it was created; and the Commission is hereby auttiorized and required 
to exécute and enforce the provisions of this act; and, upon the request of 
the Commission, it shall be the duty of any district attorney of the United 
States to whom the Commission may apply to institute in the proper court 
and to prosecute under the direction of the Attorney General of the United 
States ail necessary proceedlngs for the euforcement of the provisions of this 
act and for the punlshment of ail violations thereof, and the costs and ex- 
penses of such prosecution shall be paid out of the appropriation for the expen- 
ses of the courts of the United States ; and for the purposes of this act the 
Commission shall bave power to require, by subpœna, the attendance and testi- 
mony of witnesses and the production of ail books, papers, tarift's, contracts, 
agreements, and documents relatlng to any matter under Investigation. 

"Such attendance of vFitnesses, and the production of such documentary 
évidence, may be required from any place in the United States, at any desig- 
nated place of heariug. And in case of disobedience to a subpœna the Com- 
mission, or any party to a proceeding before the Commission, may invoke the 
aid of any court of the United States in requiring the attendance and testimony 
of witnesses and the production of books, papers, and documents under the 
provisions of this section. 

"And any of the Circuit Courts of the United States within the jurisdietion 
of which such inquiry is carricd on may, in case of contumacy or refusai to 
obey a subpœna issued to any eommon carrier subject to the provisions of 
this act, or other person, issue an order requiring such eommon carrier or 
other person to appear before said Commission (and produce books and papers 
if so ordered) and give évidence touching the matter in question ; and any 
fallure to obey such order of the court may be punished by such court as a 
contempt thereof. The claim that any such testimony or évidence may tend 
to criminate the person giving such évidence shall not excuse such witness 
from testifying ; but such évidence or testimony shall not be used against such 
person on the trial of any crimlnal proceeding." 

Section 6 of the commerce and labor act also by its terms provîdes 
that persons testifying or producing évidence before the Commissioner 
shall be entitled to the immunities conferred by the act in relation to 
testimony before the Interstate Commerce Commission, of February 
11, 1893, called the "Supplemental Act." This act contains the fol- 
lowing provision : 

"But no person shall be prosecuted or subjected to any penalty or forfeiture 
for, or on account of, any transaction, matter or thing concerning which he may 
testify, or produce évidence documentary or otherwise before said Commission, 
or In obédience to its subpœna, or the subpœna of either of them, or in any 
such case or proceeding." 

Ail of thèse immunity acts are relied upon by the individual de- 
fendants, and, while expressed in slightly varying language, they ail 
mean the same thing, and each of them îs a substitute for the privilège 
contained in that clause of the fifth amendment to the Constitution, 
reading : 

"Nor shall any person be compelled in any criminal case to be a witness 
against himself." 

This fifth amendment deals with one of the most cherished rights 
of the American citizen, and has been construed by the courts to mean 
that the witness shall hâve the right to remain silent when questioned 
upon any subject where the answer would tend to incriminate him. 
Congress by the immunity laws in question, and by each of them, 
has taken away the privilège contained in the amendment, and it is 
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conceded in argument that tliis cannot be done without giving to the 
citizen by way of immunity something as broad and valuable as the 
privilège thus destroyed. We are not without authority on this ques- 
tion. By a previous act, Congress undertook to take away the con- 
stitutional privilège by giving the citizen an équivalent, and the Su- 
prême Court held in the case of Counselman v. Hitchcock, 143 U. S. 
547, 13 Sup. et. 195, 35 L,. Ed. 1110, that the substitute so given was 
not an équivalent. Then, at varions times, the immunity acts in ques- 
tion were passed by Congress with full knowledge that in furnishing 
a substitute for this great right of the citizen, it must give something 
as broad as the privilège taken away. It might be broader, but it 
could not be narrower. 

Now, in my judgment, the immunity law is broader than the privi- 
lège given by the fifth amendment, which the act was intended to 
substitute. The privilège of the amendment permits a refusai to an- 
swer. The act wipes out the offense about which the witness might 
bave refused to answer. The privilège permits a refusai only as to 
incriminating évidence. The act gives immunity for évidence of or 
concerning the matter covered by the indictment, and the évidence 
need not be self-incriminating. The privilège must be personally claim- 
ed by the witness at the time, The immunity fîows to the witness 
by action of law and without any claim on his part. Brown v. Walker, 
161 U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 819; Haie v. Henke] (re- 

cently decided) 36 Sup. Ct. 370, 50 L. Ed. ; State v. Quarles, 13 

Ark. 307, quoted in 143 U. S. 567, 13 Sup. Ct. 199 (35 L. Ed. 1110) ; 
People v. Sharp, 107 N. Y. 427, 14 N. E. 319, 1 Am. St. Rep. 851 ; 
Brown v. Walker, approved in Lamson v. Boyden, 160 111. 613, 620, 
621, 43 N. E. 781 ; People v. Butler, St. Foundry, 201 111. 236, 248, 
66 N. E. 349. 

I am further of opinion that the immunity given by the act must 
be as broad as the liabilities imposed by the act. The act calls upon 
the citizen to answer any "lawful requirement" of the Commissioner. 
"Require" means to ask of right and by authority. Webster's Dic- 
tionary. Tenn.Coal Co. v. Waller (C. C.) 37 Fed._ 545, 547. Any- 
thing is a requirement by a public ofiîcer which brings home to the 
person called upon that the officer is there ofificially and desires com- 
pliance. "Demand" and "require" are synonyms. Miller v. Davis, 
88 Me. 454, 34 Atl. 265. The citizen may be punished for refusai to 
answer such lawful requirement. I am of opinion that when the Com- 
missioner of Corporations, who bas power to compel, makes his de- 
mand, it is the duty of the witness to obey. 

The contention has been made that in order to get immunity the 
citizen shall wait until the compulsion becomes irrésistible. That is 
the eiïect of the government contention. I am not able to bring my 
mind to accept that doctrine. K I am right in saying that immunity 
flows from the law, without any claim on the part of the défendant 
— and at différent times that has been conceded hère in argument — 
then no act of any kind on his part which amounts to a claim of 
immunity, which amounts to setting up a claim of immunity, is de- 
manded by the law. The law never puts a premium on contumacy. 
A person does not become a favored citizen by résistance to a lawful 
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requirement. On the contrary, the policy of the law favors the willing 
giving of évidence whenever an officer entitled to make a demand makes 
it upon a citizen who has no right to refuse. And it would be absurd 
and un-American to favor the citizen who resists and places obstacles 
in the way of the government as against the citizen who, with a full 
knowledge of the law, obeys without résistance the demand of an 
officer who has the légal right to make the demand for something which 
the citizen has no légal right to refuse. This, then, is the proposition 
to which we are led : When an officer, who has a légal right to make 
a demand, makes such demand upon a citizen, who has no légal right 
to refuse, and that citizen answers under such conditions, he answers 
under compulsion of the law. 

Is that the situation hère? Was there compulsion in this case, or 
were the défendants volunteers? There is so little dispute hère about 
the facts that perhaps it is not necessary to discuss them at ail. I am 
of opinion that the conférence between Mr. Garfield, Mr. Krauthoff, 
Mr. McRoberts, and Mr. Dawes is the important matter, the important 
event, which fixes the character of condition under which this évidence 
was given. There is some little dispute. It may be said that Mr. 
Garfield is an interested witness, as a représentative of the gov- 
ernment. It may be said that Mr. McRoberts and Mr. Krauthoff, 
they being at the time in the employ of the Armour Company, and 
one of them being now a défendant, are interested witnesses. But 
there is little, if any, dispute, perhaps only on one subject, between 
Garfield and Dawes, only as to the oath, as to the fact that the oath 
was discussed. They agrée in substance on every other proposition. 
Garfield says there was no discussion of the oath. Mr. Dawes agrées 
with Krauthoff and McRoberts that there was. I am not able to look 
at the évidence which was furnished in this case as being the voluntary 
production of thèse défendants. The character of such parts of it as 
I deemed the most important is such that it absolutely dispels any 
thought of that kind from my mind. Reasoning naturally, reasoning 
upon the natural course which men in like condition would hâve taken, 
I am led to the conclusion that the défendants would hâve withheld 
that information if they could. 

It is contended that they were volunteers because they higgled with 
Garfield at times, debated, resisted, gave less than he first asked, with- 
held some. The record does show this, but the fact remains that every 
approach was made by the government. In no instance did the de- 
fendants go to Garfield offering anything. Garfield made his demands, 
made them explicit, made them definite, and it does not to my mind 
destroy the character of compulsion under which they acted that the 
défendants, after having considered the law, and after having made 
up their minds that they had no légal right to resist, still debated with 
the Commissioner in the hope of inducing him to minimize his demands 
and take something less than he had originally demanded. This in 
some instances was done. Garfield came to them. They did not go 
to him. He demanded in writing, and through his accredited repré- 
sentatives; and I would not regard it as proper to hold him for any 
actions of his représentatives, the resuit of which did not flow straight 
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to him, through them, from the défendants. But, so far as such ré- 
sulta did flow straight to him in answer to his demands, they were 
negotiations between him and the défendants on his légal demands, 
which they had no right to dispute, or refuse to answer. He came 
to the défendants and presented them with the law. He held up before 
them his power as Commissioner. The défendants knew the law. 
They had been fully advised. They took further time after his first 
interview, and were advised further. They saw that the Martin resolu- 
tion, under the eighth section of the law, made Garfield's duty impera- 
tive. After the passage of that resolution the défendants saw that 
Garfield was compelled to act, compelled to demand, and they were 
compelled to answer. 

I regard Garfield as having been under the strictest légal compulsion 
by the terms of the Martin resolution. It may be said that he could 
hâve gone somewhere else and got his information. The record shows 
that he himself said that he could not; that he could not make the 
investigation imposed upon him as a légal duty by the Martin resolu- 
tion and the eighth section of the law without getting it from thèse 
people. And the investigation itself disclosed that they are the authors 
of nearly one-half of ail the business in their Une in the whole country. 
So that I think he was compelled to demand from them, as well as they 
were compelled to answer, under this statute and resolution. Now, 
if the défendants volunteered nothing, but gave only what was de- 
manded by an officer who had the right to make the demand, and 
gave it in good faith under a sensé of légal compulsion, I am of opinion 
that they are entitled to immunity under the act. 

But it is insisted by the government that they did not give under 
compulsion, because they did not give under what is knowti in the 
law as testimonial compulsion; and it is argued that testimonial com- 
pulsion means compulsion furnished by the subpœna and oath. I can 
add nothing to what has been adduced by way of argument hère on 
those subjects. The subpœna is not necessary where the person is 
présent in court or within the verge of the court. Goodpaster v. Voris, 
8 lowa (8 Clarke) 334, 74 Am. Dec. 313; Leckie v. Scott, 10 La. 
413. So the rule is the same as to the production of documents. 
Hunton v. H. & H. Co. (Mich.) 76 N. W. 1041 ; Starr v. Mayer, 60 
Ga. 546. The only object of the subpœna is to secure the attendance. 
It is superfluous when he is présent without subpœna. U. S. v. San- 
born (C. G.) 28 Fed. 299, at page 302, per Mr. Justice Gray; Eastman 
V. Sherry (C. C.) 37 Fed. 844, 845, per Jenkins, J.; Farmer v. Storer, 
11 Pick. (Mass.) 241. "L,ex neminem cogit ad vana seu inutilia." Land 
Go. v. Peck, 112 111. 408, 439. Under the judiciary act, providing for 
allowance "to the witnesses summoned in any court of the United 
States," it was held that the fées of a witness who attended at the 
request of the United States attorney without having been summoned, 
were taxable. U. S. v. Williams, 1 Cranch, C. C. 178, Fed. Cas. No. 
16,709 ; Prouty v. Draper, 2 Story, 199, Fed. Cas. No. 11,447 ; Whip- 
ple v. Cumberland Cotton Mfg. Co., 3 Story, 84, Fed. Cas. No. 17,- 
515 ; Hathaway v. Roach, 2 Woodb. & M. 63, 73, Fed. Cas. No. 6,213, 
approved by Gray, Circuit Justice, in U. S. v. Sanborn (C. C.) 28 
Fed. 301. So a witness who attends without subpœna attends "pursu- 
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ant to law." U. S. v. Sanborn (C. C.) 28 Fed. 399, 303 ; Hanchett v. 
Humphrey (C. C.) 93 Fed. 895-897; U. S. v. Bell (C. C.) 81 Fed. 830 ; 
St. Matthews Bank v. Fidelity Co. (C. C.) 105 Fed. 161. I am clearly 
of opinion that the best judgment to be had from ail of the authorities 
is that the subpœna is a useless and superfluous thing after the tribu- 
nal and the witnesses are together. And I am also of opinion that 
under any of thèse acts in question, thèse immunity laws, the produc- 
tion of books and papers would be légal évidence without the oath of 
any person, when they are adduced as showing admissions against 
interest and against the party producing them. 

Upon the authoritv in the cases of Bram v. U. S., 1G8 U. S. 532, 
18 Sup. Ct. 183, 42 L. Ed. 568, and Boyd v. U. S., 116 U. S. 616, 6 
Sup. Ct. 524, 29 L,. Ed. 746, légal compulsion does not dépend upon 
subpcena or oath, and upon reason this must be so. Books and docu- 
ments prove themselves, when produced for the purpose of showing 
admissions against interest. They are receivable as évidence in ail 
courts against the party producing them. The oath is not always es- 
sential to testimony. Osborne v. Détroit (C. C.) 32 Fed. 36." No 
oath is essential to the compulsion to produce documents in a witness' 
possession. A person who is required to produce documents in his 
possession, and produces them, need not be sworn in order to get from 
him the documents. Perry v. Gibson, 1 Ad. & EU. 48 ; Id., 3 Nev. 
& M. 463 (K. C. B.); Davis v. Dale, 1 M. & M. 514; Simpson v. 
Smith, 1 Starkie on Ev. 161, note (n) ; Summers v. Moseley, 2 Cromp. 
& Mees. 477; 3 Wigmore, § 1894, note 1. Further, the oath may be 
waived, and is waived by failing to insist on it or raise the objection. 
Moore v. State, 96 Tenn. 209, 33 S. W. 1046; Goldsmith v. State, 
32 Tex. Cr. R. 112, 22 S. W. 405; Birch v. Somerville, 2 Ir. Law R. 
N. S. 243; Richards v. Hugh, 51 L. J. Q. B. 361; Cady v. Norton, 
14 Pick. (Mass.) 236 ; Slauter v. Whitelock, 12 Ind. 338 ; State v. Hope, 
100 Mo. 347, 13 S. W. 490, 8 L. R. A. 608; State v. Smith (lowa) 
100 N. W. 40, 42. Books and papers produced by thèse défendants 
as the books and records of their business, and called for as such, are 
évidence against them, without any oath. If I am right in the propo- 
sition that the immunities given by the act are as broad as the liabilities 
imposed by the act, then the subpœna and the oath were not essential. 
Garfield could make a légal requirement without using either the sub- 
pœna or the oath. I think this is clear from the language of the act. 
If the Commissioner could make a légal demand without a subpœna, 
then immunity would follow to the witness answering without a sub- 
pœna. It is true that section 6 of the commerce and labor act of Febru- 
ary 14, 1903 (32 Stat. 827, c. 552 [U. S. Comp. St. Supp. 1905, p. 68]) 
says that immunity shall apply to ail persons "who may be subpœnaed," 
etc. Now it would be absurd to say that a person subpœnaed would 
hâve immunity if he produced no évidence, and, as the subpœna alone 
cannot give immunity, so the lack of that alone cannot take it away. 

The same argument will apply to the oath. The purpose of the 
oath was to secure the truth. That is always the purpose of the oath. 
That is the only purpose of the oath ; and, to be certain that we get 
the truth, the court always starts out by putting the witness under oath. 
But the act under which Garfield was clothed with power did not re- 
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quire him to put anybody under oath. It required hîm to make investi- 
gation. He might make it according to légal fomis or not. He might 
use any kind of évidence that he chose that was suitable to his pur- 
pose. The évidence procured from thèse défendants, so far as it con- 
sisted of books and papers, was, however, légal évidence — would be 
considered légal évidence in a court of law; and under any one of 
thèse acts the production of the books and papers is a complète com- 
pliance with the law providing for the production of évidence, docu- 
mentary or otherwise. It is not strange that Garfield was satisfied 
not to swear the défendants, although he started out with that inten- 
tion. He distinctly told them so, and his forms show that fact. He 
expected to put them on oath if he regarded it as necessary, if he had 
any doubt about the truthfulness of the évidence. He had access to 
the books of original entry. He was satisfied of that fact. His agents 
were satisfied of that fact. The record shows this over and over again 
by repeated answers, and there was not the slightest reason for putting 
anybody under oath, so far as the use of those books and documents 
was concerned. The oath of any one would hâve made that évidence 
no stronger or better than it is now without the oath. 

If it shall be said that the act of February 14, 1903, establishing 
the Department of Commerce and Labor, allows immunity to the wit- 
ness only upon the conditions urged by the government, viz., that he 
shall hâve resisted until regularly subpœnaed and sworn, no such con- 
tention can fairly be made as to the immunity clause of the act of Feb- 
ruary 25, 1903. The record shows, and it is not disputed, that material 
évidence was procured by Garfield from the défendants upon the sub- 
ject of an unlawful combination. I hâve already held that it was given 
under légal compulsion. The record further shows that this évidence 
was demanded by the Department of Justice for the purposes of this 
prosecution, and that Garfield declined to give it, as he had promised 
the défendants it would not be so used ; that later, upon repeated de- 
mands of the Department of Justice, and upon the order of the Prési- 
dent, he turned it over to that department. It is contended that as to 
ail such évidence the défendants are entitled to immunity under the 
independent and unconditional act of February 25, 1903, and I am of 
opinion that they are so entitled. 

It is contended on behalî of the government that the construction 
hère given to the the commerce and labor law would resuit in the f all- 
ure to convict individuals for the prosecution of whom the Commis- 
sioner of Corporations might be assisting, and thus the law would be 
nuUified ; that guilty persons would rush to the officer with their évi- 
dence and receive immunity. The answer to this contention is that 
the primary purpose of the act is to correct defective législation, and, 
if an additional purpose be the prosecution of ofljenders, such additional 
purpose is clearly secondary. To efïect the primary purpose, viz., se- 
cure information for the use of the législative body, the construction 
hère given would be highly efficient, as the persons required to give 
évidence, being personally immune, would probably testify willingly, 
while those coming unbidden would be volunteers and not entitled to 
immunity. I am also presented with the argument that the questions 
are of great public interest. Therefore the défendants should be held 
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to trial, to the end that upon a final jtidgment, if adverse to the de- 
fendants, the questions arising on the pleas might be reviewed by the 
Suprême Court, which would not be possible if the décision be adverse 
to the government. I know that courts hâve sometimes yielded to 
this argument in cases of public importance, usually where property 
rights only were involved ; but I think it should not be the controlling 
motive for the décision hère. The parties are entitled to the best judg- 
ment of the court upon the questions involved. I am of opinion that 
the record shows the individual défendants to hâve given under légal 
compulsion évidence of and concerning the matters contained in the 
indictment, and that they are therefore entitled to immunity. 

Gentlemen of the jury, under the law of this case, the immunity pleas 
filed by the défendants will be sustained as to the individual défendants, 
the natural persons, and denied as to the corporations, the artificial per- 
sons, and your verdict will be in favor of the défendants as to the in- 
dividuals, and in favor of the government as to the corporations. 



WEECKMEISTER v. AMERICAN LITHOGEAPHIC CO. et al. 
(Circuit Court, S. D. New York. December 16, 1905.) 

1. Copyrights— Construction or Statuts. 

The intention of the copyright laws, as declared by the Constitution, 
being "to promote the progress of science and useful arts," they should be 
liberally construed to carry eut such intention. 

[Ed. Note. — For cases in point, see vol. 11, Cent Dlg. Copyrights, § 1.] 

2. Same — Paintinq — Copyright by "Assign" of Authob. 

Under Rev. St. § 4952, as amended by Act March 3, 1891, c. 565, 26 
Stat 1106 [U. S. Comp. St. 1901, p. 3406], which authorizes the copy- 
righting of a painting by the author or proprietor, or by the "assigns of 
any such person," the assignée of the copyright of a painting may obtain 
a statutory copyright upon it in the United States, although not the 
owner of the painting itself ; the common-law copyright belng capable of 
assignment separately from the painting, and such person being within 
the terni "assigns," as used in the statute. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, § 22.] 

3. Same — Notice or Copyright. 

Act June 18, 1874, c. 301, 18 Stat. 78 [U. S. Comp. St 1901, p. 3411], 
which requires notice of copyright to be given by inserting the same "In 
the several copies of every édition published, on the title page or on the 
page Immediateiy following, if it be a boolî, or If a map, • * * paint- 
ing, » * * statuary or model or design, • * • by inscribing upon 
some visible portion thereof, or of the substance on which the same shall 
be mounted, * * *" does not require such notice to be Inscribed upon 
the original painting or statuary copyrighted, but only on the "several 
copies" of the same; and a copyright of a painting Is not Invalidated by 
the fact that such notice is not inscribed on tiie original painting. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, § 29.] 

In Equity. O.i final hearing. 

Briesen & Knauth (Antonio Knauth, of counsel) , for complaînant. 
Wetmore & Jenner (William A. Jenner and Oscar W. JefiEery, of 
counsel), for défendants. 
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HOLT, District Judge. This suit is brought to restrain the in- 
fringement of a copyright. Emil Werckmeister, the comglainant, is 
an art dealer, doing business in Berlin, Germany, under the style 
of "Photographische Gesellschaft," and in New York under the style 
of the "Berlin Photographie Company." W. Dendy Sadler, a British 
subject, is an artist, who, prior to April 3, 1894, painted a picture named 
"Chorus," representing a convivial group of gentlemen gathered about 
a punch bowl, holding pipes and filled glasses in their hands, and 
singing in chorus. In January, 1894, Mr. Werckmeister called upon 
Mr. Sadler at his studio in London. The picture was then nearly, but 
not entirely, finished, It was thereupon agreed between them that Mr. 
Sadler would sell to Mr. Werckmeister the copyright of the painting 
for £300; that the painting should be sent to Mr. Werckmeister at 
Berlin to be photographed, and returned to Mr. Sadler in time for him 
to exhibit it at the annual exhibition of the Royal Academy in 1894. 
This agreement was thereafter confirmed by the exécution and delivery 
of the following instrument: 

"I hereby transfer the copyright in my picture 'Chorus' to the Photograph- 
ische Gesellschaft, Berlin [the Berlin Photographie Company] for the sum of 
£200. 

"London, April 2, 1894. 

"[Signed] W. Dendy Sadler." 

The painting was sent to the Photographische Gesellschaft, at Berlin, 
where it was received March 8, 1894. Photographie reproductions of 
it were made at Berlin, and the painting was returned to Mr. Sadler 
in London on March 33, 1894. Mr. Sadler exhibited the picture at 
the exhibition of the Royal Academy in 1894, and it remained on ex- 
hibition from the first Monday of May until the first Monday of Oc- 
tober. While the painting was on exhibition at the Royal Academy 
an entry was made by Mr. Sadler, in a book kept at the Academy for 
the purpose, stating that the picture was for sale, but with the 
copyright reserved. Mr. Sadler continued to be the owner of the 
picture until 1899, when he sold it, reserving the copyright, to Mr. Cot- 
terell, residing in London, who still owns it. A by-law of the Royal 
Academy provides that no permission to copy the works, during the 
terms of exhibition, shall on any account be granted. There has 
never been inscribed upon the painting, or upon the substance upon 
which it is mounted, any statement showing that the painting was 
copyrighted. Gn March 31, 1894, the complainant sent to his New 
York house, to be transmitted to the Librarian of Congress, an ap- 
plication for copyright of the painting, in due form, accompanied by 
a description and photograph of it. This application was received at 
the copyright office, at the Congressional Library in Washington, on 
April 16, 1894. Subsequently the complainant published and sold 
copies of the painting made by the photogravure process, each of 
which was marked, "Copyright, 1894, by Photographische Gesell- 
schaft." It is stipulated that the défendant the American Lithographie 
Company has printed for the défendant the American Tobacco Com- 
pany a large number of chromo-lithographs, which are substantial 
copies of Mr. Sadler's picture, upon the background of which, how- 
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ever, îs added an advertisement of a certain kind of tobacco, and 
that the défendant the American Tobacco Company caused said 
chromo to be publicly exhibited as advertisements, within one year be- 
fore the commencement of this suit, and within the jurisdiction of this 
court, and without the permission of the complainant. 

An application was made in this case for a preHminary injunction, 
which was denied by Judge Thomas ( [C. C] 117 Fed. 360), on the 
ground that the public exhibition of the picture at the Royal Academy 
between May and October, 1894, without any notice of copyright being 
placed on or about the painting, was a publication. A plea was after- 
wards filed to the bill, alleging the said exhibition as a bar to the 
suit. It was so held by Judge Wheeler ( [C. C] 126 Fed. 244) ; but 
upon appeal the Circuit Court of Appeals reversed this décision, on 
the ground, in substance, that the by-law of the Royal Academy, pro- 
hibiting any copying of the pictures there exhibited, prevented the 
exhibition of the picture from being such a gênerai publication has 
barred the right to copyright. 134 Fed. 321, 68 L. R. A. 591. The 
défendants subsequently interposed an answer, proofs bave been 
taken, and the case now cornes before the court for final hearing upon 
the answer. No claim is made by the défendants' counsel that, if Mr. 
Werckmeister had the right to take out the copyright, any formai pro- 
ceedings necessary for that purpose hâve been omitted, or that, if hc 
had a copyright, the défendants hâve not infringed. The défense relied 
on is that Mr. Werckmeister could not take out a copyright under 
the United States statute, because he did not own the painting, and 
that the copyright is invalid, because the painting never had affixed 
to it any notice that it was copyrighted. 

The opinions of Judge Thomas, Judge Wheeler, and Judge Town- 
send which hâve been delivered in this case contain so full a discussion 
of the principles and authorities applicable to the law of copyright that 
any further gênerai discussion of them hère is unnecessary. The 
question whether the exhibition of this painting in the Royal Academy 
was a publication which invalidated the copyright vi'as concluded in this 
case by the décision of the Circuit Court of Appeals. The only ques- 
tions now open in this case are whether a person not the owner of a 
painting can obtain a copyright on it, and whether the omission to 
affix to the painting a notice of the copyright invalidated it. 

The question whether the United States statutes permit a statutory 
copyright upon a painting to be obtained in this country by a person who 
does not own the painting is one upon which there is little direct au- 
thority. It is certainly a question of importance. I concur with the 
défendants' counsel that it is to be determlned by the language of 
the statute. The thing transferred by Mr. Sadler to Mr. Werckmeis- 
ter was the copyright, by which he meant whatever common-law copy- 
right Mr. Sadler had and whatever statutory copyright Mr. Werck- 
meister might be enabled to obtain in any of the countries in the world. 
It might well be that the laws of some countries would enable him to 
obtain a cop3'right, and of others not. The simple question in this case 
is whether the laws of the United States permitted him to do so. The 
statute upon which the question dépends is as follows ; 
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"The author, Inventer, designer, or proprietor of any book, map, chart, 
dramatlc or musical composition, engraving, eut, print, or photograph or néga- 
tive thereof. or of a palnting, drawing, chromo, statue, statuary, and of models 
or designs Intended to be perfected as works of the fine arts, and the execu- 
tors, administrators, or assigns of any such person, shall, upon complying with 
the provisions of this chapter, hâve the sole llberty of printlng, reprinting, 
publishing, completing, copylng, executing, flnishlng, and vending the same; 
and, in the case of a dramatlc composition, of publlcly performing or repre- 
senting It, or causlng It to be performed or represented by others ; and authors 
or their assigns shall hâve exclusive rlght to dramatize or translate any of 
thelr works, for which copyright shall hâve been obtalned under the laws of 
the United States." U. S. Rev. St. § 4952, as amended by Act March 3, 1891, c. 
565, 26 Stat 1106 [U. S. Comp. St. 1901, p. 3406]. 

The substantial question, in construing this statute, is whether 
Mr. Werckmeister is included in the term "assigns." The author of 
a painting, when it is finished, before publication, owns a material 
pièce of personal property, consisting of the canvas and the paint upon 
it. He also owns an incorporeal right connected with it ; that is, the 
right to make a copy of it. Thèse two kinds of property, although 
growing out of the same intellectual production, are in their nature 
essentially and inherently distinct. The law has always recognized 
that they are distinct. The défendants' counsel admitted on the argu- 
ment that, after a copyright has been once taken out, the two kinds of 
property are distinct, and that the owner of a painting may then sell 
the painting to one person, and the copyright to another. The claim 
is that that cannot be done before the statutory copyright is taken out. 
But the law has always recognized that a common-law copyright, before 
a gênerai publication, is a distinct property from the thing to which 
the copyright applies. One man may be the owner of the thing, and 
another of the copyright in the thing. For instance, a person who has 
received a letter, voluntarily sent him by the writer, owns the pièce of 
paper upon which the letter is written; but the writer of the letter 
continues to be the owner of the copyright, and can, by injunction, pre- 
vent the person who has received the letter from publishing it. Pope 
V. Curl, 2 Atk. 343; Thompson v. Stanhope, Ambl. 737; Folsom v. 
Marsh, 2 Story, 113, Fed. Cas. No. 4,901 ; Woolsey v. Judd, 4 Duer, 
379 ; Drone on Copyright, p. 133. A teacher delivering lectures orally 
to students remains the owner of the copyright, although he has per- 
mitted the particular persons hearing the lectures for their own in- 
struction to take copies of them. Abernethy v. Hutchinson, 1 Hall & 
Tw. 40 ; Caird v. Sime, 12 App. Cases, 326 ; Bartlett v. Crittenden, 5 
McLean, 32 Fed. Cas. No. 1,076. A person who has transferred the 
ownership of a copy of a book to another, under an agreement that 
it shall be transferred only for a particular and restricted purpose, 
does not thereby part with the copyright. Duke of Oueensbury v. 
Shebbeare, 2 Eden, 329; Thompson v. Stanhope, Ambir'737; Bartlett 
V. Crittenden, 5 McLean, 32, Fed. Cas. No. 1,076 ; Sou they v. Sher- 
wood, 2 Meriv. 436 ; Drone on Copyright, p. 103. A puÎDlic repré- 
sentation of a play does not authorize a person who hears it to make 
a copy of it. Macklin v. Richardson, Ambl. 694; Palmer v. De Witt, 
47 N. Y. 532, 7 Am. Rep. 480; Crows v. Aiken, 2 Biss. 208, Fed. Cas. 
No. 3,441. It therefore does not necesssarily follow that the word 
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"assigns," as used in this statute, means an assignée both of the thing 
copyrighted and of the copyright, or of either separately. An author 
owns two distinct species of property. He could admittedly assign 
them both, and it is not perceived why he cannot assign either without 
assigning the other. The statute does not say what the "assigns" 
shall be the assignée of. It is the "assigns of any such person" — 
that is, of an author ; but what the thing assigned shall be the statute 
does not state. But when a person has two kinds of property which, 
in their nature, are inherently distinct, and which the law treats, for 
certain purposes, as being distinct, presumably he has a right to as- 
sign either of such kinds of property separately from the other; and 
I do not find anything in this statute which necessarily confines the 
meaning of the word "assigns" to a person to whom a thing copy- 
righted has been transferred, excluding a person to whom the copy- 
right has been transferred. It is said that the expression that the 
author or his assigns shall hâve the sole liberty, among other things, 
of "completing, executing and finishing the same" indicates that the 
term "assigns" must be confined to the thing copyrighted. The ar- 
gument is that Mr. Werckmeister could not complète, exécute, and 
finish Mr. Sadier's painting unless he had the painting. The fact 
is that Mr. Werckmeister probably could not properly complète, 
exécute or finish Mr. Sadier's painting, if he had it. I think that thèse 
terms refer to those things mentioned as the subject of copyright which 
any ordinary person, without spécial expert skill, could exécute, com- 
plète, and finish. The construction of this statute contended for by 
the défendant would, in many cases, considerably restrict the value of 
a copyright. In this case, Mr. Sadler sold his picture for £300 
and his copyright for £200. He might hâve found it difficult to find 
a purchaser who would wish to buy both the picture and the copy- 
right. If every art dealer engaged in the business of selling copies 
of paintings should be obliged to purchase the paintings before he 
could obtain a copyright on them, it might impose a heavy burden 
upon the business, and, on the other hand, a purchaser of a painting, 
Hke Mr. Cotterell, who desires it for the purpose simply of hanging 
it in his dining room as an ornament in his house, would, in many 
cases, not be willing to pay the author the additional amount which 
the copyright would be worth. The object of the copyright law is be- 
neficent. It was intended, in the language of the Constitution, " to pro- 
mote the progress of science and useful arts," and, in my opinion, 
the copyright laws should be liberally construed to carry out the inten- 
tion of the Constitution. 

The only case that has been brought to my attention in which the 
question is directly considered is the case of Werckmeister v. Pierce 
& Bushnell Mfg. Co. (C. C.) 63 Fed. 445. In that case a German 
artist, Naujok, painted a picture, and subsequently, by written instru- 
ment, transferred to Mr. Werckmeister "the right of publication, by 
which I wish to hâve understood, the exclusive right of reproduction." 
Mr. Werckmeister never owned the painting. The artist subsequent- 
ly sold it to another person. There was no évidence that it ever had 
upon it any notice of copyright. Werckmeister, the complainant, took 
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out a copyright upon the picture in this country, and brought out and 
sold photographs of the painting, which bore the proper copyright in- 
scription. The claim was made in that case that Werckmeister did 
not come under the word "assigns," in section 4952 of the revised 
statutes, and therefore could not take out a valid copyright. The 
question is elaborately considered by Judge Putnam, and he decided 
that Werckmeister could take out such copyright. The question was 
also involved in that case whether the copyright was void because no 
notice of the copyright was placed on the painting. Judge Putnam 
held that the omission of such notice on the painting did not invalidate 
the copyright, and rendered judgment for the complainant. This 
judgment was reversed by the Circuit Court of Appeals in an opinion 
in which Judges Coït and Nelson concurred, and from which Tudge 
Webb dissented. 72 Fed. 54, 18 C. C. A. 431. The ground ôf the 
reversai stated in Judge Colt's opinion is, in substance, that the copy- 
right was void because no notice of copyright had been placed upon 
the painting. The opinion expressly states that the court does not 
pass upon the other questions raised by the assignment of errors, one 
of which was that the court erred in finding that the copyright was 
effectually registered by the complainant in his own name. This case, 
therefore, seems to me a direct authority in favor of the proposition 
that an assignée of the common-law copyright of a painting, who 
does not own the painting, can take out a valid statutory copyright 
under the United States statute. Judge Putnam's opinion contains a 
full discussion of the question, with which I entirely concur. 

The other défense in this case is based upon the fact that no notice 
of copyright was attached to the painting. The détermination of this 
question, also, dépends simply upon the construction of the United 
States statute. The language of the statute upon this subject is as 
follows : 

"Sec. 4962. That no person shall maintain an action for the Infringement of 
his copyright unless he shall give notice thereof by inserting in the several 
copies of every édition published, on the title page or the page Immediately fol- 
lowing, if it be a bock, or if a map, chart, musical composition, prlnt, eut, en- 
graviug, photograph, painting, drawing, chromo, statue, statuary, or model or 
design intended to be perfected and completed as a worls; of the fine arts, by 
inscribing upon some visible portion thereof, or of the substance on which the 
same shall be mounted, the following words, vlz. : 'Entered according to act 

of Congress, in the year , by A. B., in the office of the Llbrarian of Con- 

gress, at Washington" ; or, at his option, the word 'Copyright,' together with the 
year the copyright was entered, and the name of the party by whom it was 
talien out ; thus 'Copyright, 18—, by A. B.' " [U. S. Comp. St. 1901, p. 3411]. 

This statute is not clearly expressed. It has been, in some cases, 
construed as meaning that, in the case of a painting, the notice must 
be inscribed upon some visible portion of the painting, or of the sub- 
stance upon which the same shall be mounted. But, in my opinion, this 
is not the true construction of the language. I think that, in the 
provision of this section prescribing that notice of the copyright shall 
be inscribed "upon some visible portion thereof, or of the substance 
on which the same shall be mounted," the word "thereof" and tl:: 
words "the same" do not refer to the words "map, chart," etc., imme- 
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diately preceding, but refer back to "the several copies," either of 
every édition of a book, or of a map and the other tliings mentioned 
in the statute, including a painting. There can be no object in placing 
the notice of copyright upon the thing copyrighted, which the public 
rarely or never sees, and omitting it from the copies which are dis- 
tributed to the pubhc. In the case of a book, the notice is not 
placed upon the original manuscript, but is placed upon each copy 
printed. In the case of a map, it is not placed upon the original 
dravving of the map, or upon the engraved plate from which the copies 
of the map are reproduced. There would be no object attained by 
placing the copyright notice on the manuscript of a book, and not 
upon the printed copies of it, or upon the engraved plate of a map, 
chart, musical composition, print, eut, or engraving, or the négative 
of a photograph, or a painting or drawing, or the plate of a chromo, 
or a statue; and ail authorities admit that the notice must be put on 
each copy. Undoubtedly, an original painting or statue is more 
often exhibited to the public than the other originals from which 
copies are made, but the persons who see an original painting or 
statue are usually few in number, comparcd with those who see 
photographs or pictures of it. It is, in my opinion, just as correct to 
construe the words "thereof" and "the same" as referring back to 
the words "the several copies," as to hâve them refer to the list of 
things, other than books, which immediately précède them ; and I think 
fchat the reason for the construction which makes the copyright act 
provide that the notice provided for by it should be put upon the 
copies of the thing copyrighted, instead of upon the thing itself, is so 
weighty, that such a construction should be given to the statute. 

This question was directly involved in the case of Werckmeister v. 
Pierce & Bushnell Mfg. Co. (C. C.) 63 Fed. 445, previously referred 
to. In that case, Judge Putnam held that the omission to put the 
copyright notice on the painting did not invalidate the copyright. 
The judgment was reversed by the Circuit Court of Appeals for the 
First Circuit, on the ground that the court below erred in so holding. 
Pierce & Bushnell Mfg. Co. v. Werckmeister, 73 Fed. 54, 18 C. 
C. A. 431. In that décision Judges Coït and Nelson concurred, and 
Judge Webb dissented. With the highest respect for the distinguished 
judges who concurred in the reversai of the judgment, I am not able 
to agrée with their conclusions, but do concur with the view of Judge 
Putnam and Judge Webb, as stated in Judge Putnam's opinion.' The 
basis of the décision of the majority in the Circuit Court of Appeals 
is substantially stated in the following extract from the opinion: 

"Section 4962 does not deal with 'copies' as distinct from 'originals,' or witli 
'originale' as distinct from 'copies,' as tliose terms are commonly understood; 
but it deals with publislied eopyriglited things, and it déclares that no action 
for Infringement will lie uniess each copyrighted thing which is published or 
made public, be it a 'copy,' so called, or an 'original,' so called, or another 
édition or reproduction of such copy or original, has inscribed upon it the 
notice of copyright." 

In Other words, as I understand this opinion, the view on wtiich 
it is based is that every form in which any production of the intellect 
is delineated, so that it can be observed by another, is a copy, and 
142 F.— 53 
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that there is no distinction, under the copyright act, between the 
first form in which the author places it, and copies of the first form 
subsequently made. But in the first place I cannot perceive how any 
such construction of the section is grammatically permissible. The 
words "thereof" and "the same," it seems to me, must refer either 
to the words "map, chart, painting," etc., immediately preceding 
them, or to the words "the several copies," in the beginning of the 
section, and cannot grammatically refer to both. Every one admits 
that the notice must be put on the copies. The only question is whether 
it must be put on the original. In the second place, I cannot per- 
ceive any reason for annexing such a notice to the first form to which 
the author reduces his production. The author of a book, or a paint- 
ing, or any other intellectual production, knows whether he has a copy- 
right in it or not. The purpose of requiring notice of copyright to 
be put upon copies made is to charge the person owning such copies 
with knowledge that his ownership is restricted. A person owning a 
thing ordinarily has a right to copy it, as an incident of his ab- 
solute dominion over it; but, if the thing has been patented or copy- 
righted, he has not such absolute ownership. Bvit, if a person pur- 
chases a patented or copyrighted thing, justice requires that he 
should bave notice of the existence of the patent or copyright, in 
order to prevent him from becoming innocently involved in the penal- 
ties prescribed for the violation of such right. It is, therefore, ob- 
viously just and appropriate that notice of the copyright should be 
put on each copy issued; but I can perceive no reason for putting 
such a notice on the original. It is possible, of course, that in the 
case of a sale of a painting, the copyright of which has been pre- 
viously sold, the purchaser might suppose that he purchased, with 
the painting, the copyright. Whether such a person would hâve a 
just cause of complaint may properly be left to be decided when it 
arises; but the possibility of injustice in such a case is true of any 
person who purchases any original form from which copies are or- 
dinarily made. It has been held that the purchaser at an exécution 
sale of an engraved plate from which copyrighted maps were printed 
did not, by purchasing such plate, obtain the right to publish and sell 
the maps. Stephens v. Cady, 14 How. 528, 14 L'. Ed. 528; Stevens 
V. Gladding, 17 How. 447, 15 L. Ed. 155. Moreover, I do not under- 
stand it to be claimed by any one that such notice must be put on 
the original in any case except the case of a painting or a statue. I 
never heard it suggested that it was essential to the validity of the 
copyright of a book that the notice of copyright be placed upon the 
original manuscript, or upon the type or plates from which the book 
is printed, or, in the case of a copyright of an engraving or etching or 
lithograph or other picture printed from a prepared plate, that it be 
placed upon the drawing from which the plate is made, or upon the 
plate itself; or, in the case of a photograph, that it be affixed to the 
négative. Moreover, the requirement, in the case of paintings or 
statues, is one which would be so distasteful to many artists and pur- 
chasers that it seems to me improbable that Congress should hâve in- 
tended to require it. Most artists, and many purchasers, I think, 
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would object to having a notice of copyright affixed to a beautifui 
painting or statue. Many persons would regard it as a serions 
blemish, particularly foreigners, by whom the object of the require- 
ment would not be understood. It would seem almost a deliberate 
vulgarization of art if the finest spécimens of painting and sculpture 
exhibited in the Paris Salon, the London Royal Academy, or the lead- 
ing art societies in this or other countries, were ail ticketed with 
copyright notices. I cannot see why the law should require it, or that 
it does require it. 

My conclusion is that there should be a decree for the complainant 
for the relief demanded in the bill, with costs. 



BROWN V. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
(Circuit Court, S. D. New Yorls. January 6, 1906.) 

1. INSUEA.NCE — POOCr HOLDEB IN LiFE COMPANT RELATION TO COMPANT. 

Tlie relation between tlie holder of a policy of llfe insurance îssued 
on the mutual plan, which entitles him to share in the surplus of the 
Company after payment of losses and expenses and the accumulation of 
the légal reserve, Is not In a légal sensé fiducie ry, but contractual. 

2. SaME — RlQHTS IN SllHPLXJS E'tJND CHAETER AND CONTBACT CoNSTBUED. 

By the charter of a life insurance company granted by the state of 
New York prior to the enaetment of any statute fixing the amount of légal 
reserve required to be held by such companies, it was provided that, after 
the payment of dividends on the capital stock not to exeeed a fixed per 
cent, "the earnlngs and reeeipts of said company over and above the div- 
idends shall be accumulated." It also provided, as did also its policy 
contracts, that when ascertained each policy holder should be credlted 
with an équitable share of the surplus, according to such principles and 
methods as might be adopted by the company. Held, that such charter 
dld not limit the accumulations of the company to the légal reserve, 
nor did it, or the policy contracts, require the distribution to policy 
holders of ail of the net surplus above such reserve, but only of an 
équitable portion thereof, to be determined by the company according 
to such methods and principles as It might adopt, which must be regarded 
prima faeie as équitable. 

3. Same — Riqht to Maintain Suit fob Accountikg. 

Under such charter and contracts, as construed by the Court of Ap- 
peals of New York, which construction is binding upon a fédéral court, 
a policy holder ha? no aclual interest in the surplus of the company, 
until it has been apportioned, and there is no such trust relation between 
him and the company with respect thereto as will entitle him to maintain 
a suit in equity for an acccunting or to control the discrétion of the com- 
pany in making an équitable apportionment 

4. Same. 

A policy holder in a life insurance company, entitled by his contract 
to share in its surplus, but which company is controlled by its stock- 
holders, cannot maintain a suit in equity against it for an accounting 
and the appointment of a receiver, based on the alleged mismanagement 
and misapproprialiou of its funds by its offlcers. 

5. Equity— JuBiSDiCTioN— Suit foe Accounting. 

The right to an accounting and discovery in equity Is incideutal to some 
other principal ground upon which the jurisdiction in equity is based, 
such as a trust relation between the parties, or the necessity of adjusting 
complicated aceounts, and cannot rest aloue on an alleged breach of con- 
tract by défendant 
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9. iNSURiNCE — Suit for Receivee — New Yoek Statuts. 

Laws N. Y. 1892, p. 1958, c. 690, § 56, whicli expressly prohibits the ap- 
poinunent of a receiver for, or the direction of an accounting by, an in- 
surance Company, unless tlie Attorney General makes the application or 
approves the same,: Is a part of the contract of every pollcy holder of a 
New York insurance company, although he may be a citizen of a foreign 
State ; and he is bound thereby. 

In Equity. On demurrer tp bill. 

Dos Passes Bros., Battle & Marshall, and Joseph Def. Junkin, for 
complainant. 

Alexander & Green, William D. Guthrie, and AUan McCullon, for 
défendant. 

HAZEL, District Judge. This suit in equity was brought by a citi- 
zen of the State of Maryland against the défendant, the Equitable Life 
Assurance Society of the United States, a corporation organized in 
the year 1859 to efïect life insurance upon the plan of what is com- 
monly known as mutual insurance, under the gênerai laws of the 
State of New York, passed June 24, 1853, and acts amendatory there- 
of. The orator is a holder of a policy, and this action is in his behalf, 
and in behalf of such other policy holders and annuitants in the défend- 
ant company as may choose to join in the bill. The issues hâve arisen 
tipon the defendant's demurrer to the complaint. The grounds of 
demurrer are : First, that no cause for équitable relief is stated ; second, 
that there is adéquate remedy at law; third, that this action is not 
maintainable except upon the application of the Attorney General of the 
state or after his approval, as provided by section 56 of the insurance 
law of the state (Laws N. Y. 1892, p. 1958, c. 690) ; and the gênerai 
ground that no cause of action is stated in the bill. Other grounds of 
demurrer were assigned, but they need not be specially stated, as the 
principal grounds argued at the bar were those herein mentioned. 
l"he object of the bill is to secure an accounting, to protect and con- 
serve the rights and assets of the policy holders while a reorganiza- 
tion of the défendant company is bèing perfected; and, further, that 
the net surplus when ascertained be equitably apportioned among the 
various policy holders past and présent, under the supervision and con- 
trol of the court and its receiver. The questions submitted are of 
great importance to a multitude of interested persons, 5(50,000 in num- 
ber, who are insured in the défendant company, and to the public gene- 
rally. The légal principles involved directly affect important contract- 
ual rights and obligations, while the faithfulness and rectitude of the 
officers of the society (though not joined as parties), in whom hither- 
to the complainant has reposed reliance and confidence, are challenged. 
The décision of this controversy upon purely équitable grounds is a 
grave responsibility, and one which requires diligent and painstaking 
considération of the various propositions invoived and arguments 
submitted in behalf of a suitor who invokes the intervention of a 
fédéral tribunal to redress alleged wrongful and fraudulei-.t acts com- 
mitted by the défendant. 

The complaint is very lengthy, and is accompanied liy Exhibits 
C and D, which constitute the report of an investigating committee 
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xrom the board of directors of the défendant, and the report of the 
siiperintendent of insurance of the state of New York. The point that 
the bill does not state a cause of action practically includes ail the 
g rounds of the demurrer and must be determined upon an examina- 
tion of the complaint in connection vvith the relations which the 
suitors sustain to one another. A summary of the salient features of 
the bill follows. It is alleged that wrongful and fraudulent acts were 
committed by the Equitable Life Assurance Society, resulting in the 
spoliation of its assets, on account of which the complainant claims 
to be deprived of certain property rights and distributive interests in 
the accumulations of the society, which inured to him and the policy 
holders under the intendment of the contract of insurance. The bill 
proceeds upon the theory that the relationship under the policy be- 
tween the assured and the society was of a fiduciary character, and 
that the assets in its possession and control were held solely by it as 
trustée for the policy holders. The défendant was incorporated with 
a capital stock of $100,000 divided into 1,000 shares of the par value 
of $100 each. The charter, after providing for a transference on 
the books of the company of the capital stock, and that the holders 
shall be entitled to receive a semiannual dividend thereon not to ex- 
ceed 31/2 per cent., states that the dividends shall be paid at the times 
and in the manner designated by the directors, and that "the earnings 
and receipts of said company, over and above the dividends, losses, and 
expenses, shall be accumulated." A policy of insurance dated January 
!.<;, 1876, was issued to the orator to the amount of $25,000, and in 
considération of future payments of premiums the society promised 
to pay said amount upon the death of the assured to his wife, if 
living, or, if not living, to his surviving children, and, if none survive 
him, then to his executors and administrators. Said policy of insur- 
ance, which is known as a straight life policy, is still in force, and 
was accepted by défendant upon the condition that certain provisions 
printed on the back thereof should become a part of the contract. 
Among other provisions, is the following: 

"This policy. during its contiimance, shall be entitled to participate in the 
distribution of the surplus of this society, by way of increase to the amount 
insured. accordinfj to sucli prineipies and methods as may, froni tiuie to time. 
be adopted by this society for such distribution, which prineipies and methods 
are hereby ratifled and accepted by and for every person who shall hir.e or 
claim any interest under this contract, but the society may, at any tiine before 
a forfeiture, upon tlie request of the person holdius; the absolute légal title 
to this policy, substitute a cash payment, to be flxed by said society, in 
lieu of the said increase to the amount insured, and such payment may be 
made by réduction of subséquent premiums, if said policy holdor shall so 
elect." 

Ail the premiums were paid by complainant as required by the 
rules and régulations of the society, and he elected to receive his share 
of the surplus in réduction of the premiums due from him upon a 
basis of the équitable share thereof. Such élection by the complain- 
ant was ratified and accepted by the défendant. He claims, however, 
that the real dividends, i. e., the actual proportionate share of the ac- 
cumulations or "true surplus" bas never bcen equitably distributed : 
in short, that the society, instead of crediting him with the full share 
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to which he deems himself equitably entitled, has only credited a por- 
tion, retaining a large amount of said net surplus and wrongfully ap- 
propriating the same. In this situation, the bill avers the stockholders 
of the Society wrongfully and fraudulently daim to own the surplus as 
an earning of their capital stock. A schedule showing the amount of 
outstanding assurance, together with the assets, liabilities, and sur- 
plus of the Society since its organization, is incorporated in the bill, 
and it appears that in the year 1904 the surplus amounted to the 
enormous sum of $80,794,269 over and above the amount required 
by the statutes of the state to be reserved to pay the society's out- 
standing obligations and liabilities. It is asserted that a large sur- 
plus such as that stated is contrary to law, and entirely unnecessary 
for the prudent and righteous management of the society's affairs; 
that its ascertained surplus is fraudulently diverted and retained, the 
complainant meanwhile being deprived of the benefits thereof ; that the 
discrétion vested, under the charter of the society, in its directors 
and ofHcers, has been flagrantly abused ; and that, under the principle 
and method adopted by the society for the distribution of its sur- 
plus, $10,000,000 is improperly retained and dishonestly diverted by 
the défendant, which claims that such surplus and profits do net be- 
long to the poHcy holders ; that the f allure to make équitable distribu- 
tion by virtue of the authority conferred upon the society is to enable 
it to buy securities from syndicates formed by its directors and officers, 
at higher priées than the priées agreed to be paid therefor by such 
directors or managers ; and that the object of such method of transact- 
ing the business of the défendant was to accumulate an illégal fund, 
eut of which wasteful and extravagant salaries and expenses might 
be paid ; that there is dissension in the board of directors. 

It is also alleged that the control of the majority of the capital stock 
has passed into the possession of one Ryan, it having been sold and 
transferred to him by the former owner, one Hyde, for the sum of 
$",500,000 ; that said Ryan, notwithstanding the delivery by him of a 
deed of trust, is the managing spirit of the society, and is illegally 
carrying on its business. Insolvency of the défendant corporation is 
set forth in the bill as follows: 

"That the said society is responsible in law and equity to the policy holders 
for excessive sums paid in tlîo way of salaries and iCees, and also for ail 
sums of money and damages conséquent upon fraiid, waste, neglect or wlllful 
mismanagement of the property and affairs of the society. That thèse sums 
amount at the présent time to many hundred thousands of dollars In excess 
of the capital of $100,000, and as to which your orator and the other policy 
holders are entitled to an accounting, and the society has no funds with 
which to meet thèse enormous losses, but is insolvent. The property of the 
défendant is now in the hands or under the control of the stockholders, whose 
représentatives hâve been guilty of misappropriation, veaste, fraud and neg- 
lect in the management of Its affairs and property. The business and affairs 
of the Society are at a standstill ; its morale as an insurer is destroyed ; 
whatever business it may do will be at an enormous loss and sacrifice on the 
part of the présent policy holders. Their suprême interest is to place the 
assets in the hands of compétent recelvers, appointed by this court, and to 
gradually, prudently and economically wind up the affairs of the company. 
In this way only can the policy holders and annuitants be protected from 
eventual and irretrievable loss." 
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The bill further avers that the orator has no adéquate remedy at 
law; that irréparable in jury by a continuance of the wrongful acts 
specified is threatened, and therefore there should be a discovery 
with an accounting under the direction of the court. 

The first contention of the complainant is that, as the policy of in- 
surance under the contract is upon the principle of mutuality, the 
assets of the défendant are held in trust for the benefit of the as- 
sured. Undoubtedly, an élément of trust and confidence is présent 
in an arrangement by which life insurance becomes payable according 
to the terms of the policy upon compliance by the assured with the 
imposed conditions. If the contract of insurance is broken by the 
insurer, it may not be inapplicable to state that there was a breach 
of trust in a broad sensé, although the remedy to enforce the liability 
of the Company would not be for a fîduciary debt. The rights and 
liabilities eut of such a relationship spring entirely from the contract 
and are simply those of créditer and debtor. Such is the uniform 
holding of the décisions. The cases herein cited hold that contracts 
of insurance upon lives are not essentially différent from ordinary 
sgreements, and they must be interpreted and governed by the or- 
dinary légal principles. St. John v. American Mut. Life Ins. Co., 
13 N. Y. 31, 64 Am. Dec. 529 ; Greeff v. Equitable Life Assur. Soc, 
24 Mise. Rep. 96, 52 N. Y. Supp. 503, afifirmed 160 N. Y. 19, 54 N. 
E. 713, 46 L. R. A. 288, 73 Am. St. Rep. 659. 

The claim that the défendant has failed to equitably apportion the 
earned accumulations does not in the first instance operate to bind 
said défendant to render an accounting to a policy holder. It will 
be observed that the insured, by the terms of bis policy, becomes 
entitled to certain accretions to the fund of the society which are ap- 
portionable according to previously adopted principles and methods. 
He is entitled to participate in the distribution which the society, in 
the exercise of its discrétion, concludes to make. Under the pro- 
visions of the charter, the insured has the privilège of preferring a 
cash payment in réduction of his premium, the amount to be determined 
as provided in the contract; that is to say, he was entitled to hâve 
accredited an équitable share of the surplus. Whether the distribution 
of only a portion of the net surplus was an équitable share thereof is 
a question not free from difficulty, although it is not denied that such 
distribution was made according to principles and methods adopted 
by the society. Having carefully examined the authorities to which 
attention is directed, I bave reached the conclusion that the efïect of 
the language of the charter that "each policy holder shall be credited 
with an équitable share of the said surplus" dépends upon the sa- 
gacity and discrétion of the directors who are directly charged with the 
responsibility of conservatism in the management of the afïairs of the 
society. 

The, question is admittedly of material importance. It has 
heretofore several times been held that the charter of the society 
reasonably construed does not provide for a division or allotment of the 
entire surplus. In Greefif v. Equitable Life Assur. Soc, supra, Martin, 
J., speaking for the court, says: 
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"What It [the charter] does provide is that, when aseertalned, each polloy 
holder sliall be credited wlth an équitable share of the surplus, to be deter- 
over and above the dividends, losses, and expenses, shall be aceumulated. 
niined and applied In the manner stated, and that the earnings and receipts, 
ïïence, if we assume that the charter and not the contract it to control 
(whlch we by no means hold), then the question at once arises who is to 
détermine what an équitable distribution of the surplus is? Or, in other 
words, the question is, who is to détermine how much of the surplus shall be 
distributed to the poliey holders, and how much shall be aceumulated and 
retained for the seeurity of the society and its members?" 

Complainant contends that, though wise and prudent management 
of the affairs of the society is required of its officers and directors, 
yet upon the ascertainment of the net sui-plus the society is obHged 
under the terms of the poliey to equitably apportion the entire fund. 
Such, it is urged, was the insurance contract ; for, if otherwise, it would 
be a fraud upon the poliey holders, who are induced to contract under 
the supposition that they will become interested in the profits. Counsel 
for the complainant argues that any other conclusion does violence to 
the principle of mutual insurance. The construction, however, placed 
by the Court of Appeals in the Greeflf Case upon the word "surplus," as 
cmployed in the defendant's charter, apparently does not refer to a dis- 
tributable surplus, but simply represents the fund or surplus on hand 
after certain contingent liabilities were deducted and taken into con- 
sidération by the board of directors in fîxing the surplus which in the 
judgment of the board should be apportioned. The court says: 

"When that amount was aseertalned, it became the duty of the officers 
of the défendant to détermine the portion of such surplus whlch should be 
distributed and the portion which should be retained for the benefit and se- 
eurity of the Company and Its members." 

Emphasis is placed upon the facts inferable from the contract that 
the directors were clothed with a discrétion to positively and definitely 
State the amount of an apportionable surplus, as distinguished from 
the surplus prior to ascertainment of the amount appropriated for the 
benefit of the poliey holders. This proposition was agam recently 
considered in Buford v. Equitable Life Assurance Society of the 
United States, 98 N. Y. Supp. 152. The opinion states : 

"The légal réserve required to be malntained by every life Insurance Com- 
pany îs aseertalned upon rules laid down by statute (sections 84 and 86, In- 
surance Law; Laws N. ï. 1892, p. 1008, c. 690. The directors and officers 
of the Company hâve no discrétion to exercise concerning it. It assumes as 
factors for its computation a valuation of the assets Of the corporation, 
the nature and extent of Its outstanding pollcles, a speclfled expérience 
table of mortality, and a stated rate of interest. It may be said to rep- 
resent the minimum sum necessary to hâve in hand to avoid the impu- 
tation of insolvency. The amount to be set aside under the defendant's 
charter to cover ail outstanding risks and other obligations is left to the 
détermination of the officers of the company. • » • There Is nothing in the 
charter which would justlfy a belief that, when its framers provided for 
setting aside a portion of the surplus to meet the existent and prospective 
claims, they had in mind what Is now knowu as the statutory légal reserve, 
or that they Intended to limit the otficers to setting apart that amount and no 
more." 

In Uhlman v. N. Y. Life Ins. Co., 109 N. Y. 421, 17 N. E. 363, 4 

Am. St. Rsp. 482, the Court of Appeals, Judge Peckham writing for 
the court, after remarking that the apportionment under the agrée- 
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ment should be an équitable one, and that the question of what is an 
équitable one is determinative upon the facts and circumstances ovei 
which courts hâve control, says : 

"Prima facie, apportionment, as mnde by the défendant, should be regarded 
as a complianpe ^Yit!l the tcrms of tliii poliey, or, In otber words, sliould be re- 
sarded as an équitable apportionment. * * * And the plaiiitiff and ail 
others slmilarly situated hâve the right, upon proper allégations of fact show- 
ing that the apportionment made by the défendant is not e(iuitab)e, or bas 
been based upon erroneous principlew. to hâve a trial and make proof of sucb 
allégations, and, if proved, the court will déclare the proper principles upon 
which the apportionment is to be made so as to become an équitable ap- 
portionment." 

Later, in the Greeff Case, the Court of Appeals, considering this 
question, says: 

"Manifestly. that question Is to be decided by the officers and managers 
of the défendant who are to exercise their discrétion In determlning it, 
having in vievv the présent and future eontingencies of the business. In the 
absence of any allégation of wrongdoing or mistake by them, their déter- 
mination of the question must be treated as proper, and their apportionment 
of the surplus is prima facie to be regarded as équitable." 

Counsel for complainant insists that the décisions from which 
excerpts hâve just been taken show that, though an action at law is un- 
tenable, equity will afford proper relief; it being charged in the bill, 
inter alla, that the officers of the company abused their discrétion in 
relation to the surplus. This, it is thought, is a strained interpréta- 
tion of the décisions in the Uhlman and Greefï Cases, for, as there 
held, the policy holder has no actual interest in the surplus until it is 
equitably apportioned. The bill is not framed to compel the officers 
to act or to require them to perform their duties. Indeed, dividends 
bave at différent times been declared, but the amount thereof, or to 
what extent, does not appear. So that, in my judgment, the remedy 
in equity indicated in the above cited cases refers to instances where 
there is an absolute failure by the officers to ascertain and apportion 
the surplus. Numerous authorities to which attention is directed 
are décisive in their holding that no trust relationship is established 
under a contract such as that in question. It will be necessary only 
to refer to a few of them. In Bewley v. Equitable Life Assur. Soc, 
61 How. Prac. 344, a policy holder claimed that the society and its 
directors held its surplus profits in trust for the policy holders. He 
alleged a breach of trust, mismanagement, and misappropriation of 
the assets of the society by its officers. The court held that no trust 
was created, and, moreover, that policies of Insurance are governed by 
the ordinary principles. This principîe finds unquestionable support in 
People V. Security Life Ins. Co., 78 N. Y. 114, 34 Am. Rep. 522; 
Cohen v. N. Y. Mutual Life Ins. Co., 50 N. Y. 610, 10 Am. Rep. 522; 
Taylor v. Charter Oak Life Ins. Co., 59 How. Prac. 4C8; Swan v. 
Mutual Reserve Fund Life Ass'n, 20 App. Div. 255, 46 N. Y. Supp. 
S41; Everson v. Equitable Life Assur. Soc. (C. C.) 68 Fed. 258, 
affirmed (Third Circuit) 71 Fed. 570, 18 C. C. A. Sol; Hunton v. 
Equitable Life Assur. Soc. (C. C.) 45 Fed. 661 ; and Pierce v. Equit- 
able Life Assur. Soc, 145 Mass. 56, 13 N. E. 858, 1 Am. St. Rep. 
433. Thèse décisions are not inapplicable to the présent case, and, I 
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think, cor rectly State the law. In the light of events adverted to in 
the bill, such enunciated principle may be regarded as constramed 
and exacting, but, beyond doubt, it was thereby intended to insure 
both the safety and security of the policy holders and life assurance 
societies. 

No useful purpose will be served by a further statement of any in- 
dépendant views, inasmuch as I conceive it to be my duty upon thèse 
questions to follow the décisions of the highest tribunal of the state 
of New York, the state whose Législature created the défendant, and 
by whose laws the contract must be governed and controlled. The 
objection that there is no trust or fiduciary relationship such as alone 
entitles complainant to maintain this suit, is sound. I now corne to 
briefly discuss the question of waste and wrongful acts alleged to 
hâve been committed by the officers of the society. The Frick report 
and the report of the state superintendant of insurance, Exhibits C 
and D attached to the bill, are claimed to show such wrongdoing. 
But I do not think that complainant has a right to équitable relief in the 
présent form of the bill because of such asserted wrongdoing. The 
society has the unquestionable power to redress such wrongful acts by 
the ordinary légal instrumentalities, inasmuch as they were not com- 
mitted against the complainant, a holder of a policy. His interests, 
as said, are distinctly under the contract, which does not contemplate 
a management by the policy holder of the business of the society, or 
even a right to "dictate the amount of the dividend it shall déclare, 
or question the resuit after the discrétion of its managers has been 
exercised in this behalf." Fuller v. Knapp (C. C.) 24 Fed. 105. 

Upon the question of the insolvency of the défendant, assuming 
complainant's right to invoke the jurisdiction of the court on account 
thereof, it is only thought necessary to say that the material aver- 
ments upon this subject contained in the bill, together with Exhibits 
C and D, négative such claim. Indeed, a careful reading of the com- 
plaint leads to the conclusion that the society is solvent and abundant- 
îy able to meet ail its obligations. 

Neither is the complainant, in the absence of a trust relation or 
otlier grounds of jurisdiction, entitled to an accounting. Hunton v. 
Equitable Life Assur. Soc, supra; Everson v. Equitable Life Assur. 
Soc, supra. In the latter case, the complainant sought an accounting 
and discovery in aid thereof, solely because no account by the de- 
fendant insurance company had, on demand, been made. The ques- 
tions before the court were on demurrer to the bill, and Judge Buffing- 
ton said: 

"An alleged breach of contract obligations, and the ensuing accountabllity 
to answer In damages therefor, do not necessarily Imply liablllty to an ac- 
counting by bill in equlty. In other words, accountabllity does not imply lia- 
blllty to an accounting In equity. But prlor llabillty to so account is the 
foundatlon upon whleh a bill In equlty for an accounting rests." 

And the opinion continues: 

"But, unless there was a duty to account, the complainant cannot base his 
bill on respondent's failure so to do, for such refusai was not a déniai of 
what complainant was entitled to demand." 
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Hence, this not being a controversy for the adjustment of com- 
plicated or mutual accounts between the parties, I am of opinion that 
Judge Buffington correctly states the rule, and that an accounting and 
discovery must be regarded as incidental to the principal grounds 
upon which the jurisdiction of the court is based. Such is the holding 
of the cases. îlare on Discovery, §§ 6-8 ; Storv's Eq. PL § 331 ; 
Safford v. Ensiçn Uîa;. Co., 120 Fed. 480, 5G C. C. A. 630; Preston 
V. Smith (C. C.) 26 Fed. 884. 

Another objection, namely, that section 56, c. 690, p. 1958, of the 
Laws of 1892 of the state of New York expressly prohibits the ap- 
pointment of a receiver and an accounting uniess the Attorney Gen- 
eral makes the application or approves the same, will now be con- 
sidered. This provision is restrictive in its nature, and its binding 
force apparently dépends upon whether the state statutes are a part of 
the contract. It is well settled that a holder of a policy, even though 
a citizen of a foreign state, is presumed to know the provisions of the 
statute from which the insurance corporation obtains its existence. 
That the assured isbound by the provisions of the charter, by-laws, 
and rules of the company scarcely needs citation of authorities. Upon 
making formai application for insurance, the coraplainant expressly 
consented that the affairs of the company were to be managed and 
regulated under the provisions of the statute. It is not shown that 
the policy in question was surrounded by any spécial conditions or cir- 
cumstances. True, the statute in question had not then been enacted, 
but this is immaterial, as the charter in terms provides that the com- 
pany shall "be subject to ail the régulations, restrictions and obliga- 
tions" imposed by the act of June 24, 1853, and subséquent amend- 
ments thereto, under which, as we hâve seen, the society was in- 
corporated. 

Complainant contends that the statute is simply descriptive of the 
remedy and does not effect redress in a proper case in equity, and nu- 
merous cases are cited to show that a state statute cannot deprive a 
fédéral court of its jurisdiction. This as a broad, gênerai proposition, 
is absolutely true ; that is to say, the equity jurisdiction of the courts 
of the United States are not confined or restricted by state statutes. 
But, in my view of this controversy, we are not hère concerned with 
the curtailment or restriction of the equity powers of this court, and 
the cases cited are distinguishable from the point under discussion. 
They are principally concerned with controversies where an attempt 
bas been made by the state statutes to limit jurisdiction to a particular 
state court and to confine the remedy to that forum. Where. however. 
the contract of insurance subjects the assured to "the opération of the 
organic law of a corporation by becoming a member of it" a différent 
principle, beyond doubt, governs the status of the parties. Rundel v. 
Life Ass'n of America (C. C.) 10 Fed. 720; Fry v. Charter Oak Life 
Ins. Co. (C. C.) 31 Fed. 197; Relfe v. Rundle, 103 U. S. 222, 26 
L. Ed. 337. 

In Canada Southern Railroad Co. v. Gebhard, 109 U. S. 527, 3 Sup. 
Ct. 363, 27 L. Ed. 1020, the Suprême Court, speaking of the rights and 
liabilities of persons who subject themselves to the laws ofa corpora- 
tion of a foreign country, says : 
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"But wherever It goes for business It carrles its charter, as that Is the law 
«f Its existence; * • • and the charter Is the same abroad that it is 
at home. Whatever dlsabillties are placed upon a corporation at home it 
retains abroad, and vrhatcver législative control it is subject to at home must 
be recognized and submitted to by those who deal with it elsewhere." 

So, in this case, the défendant is entirely controlled by the statutc 
imder considération, and the doctrine quoted is thought net inappo- 
site. The statute has been upheld and approved by the Court of Ap- 
peals of this state. In Swan v. Mutual Reserve Fund Life Ass'n, 
155 N. Y. 9, 49 N. E. 258, it is said: 

"In tl>is enactment we Isave an express déclaration of tlie Législature upon 
the subject, which may be regarded as voicing a policy of the law. * « * 
It cannot be said that the enactment of such a law is without good reason, 
or is against a wlse public policy." 

The opinion further states as follows: 

"Nor Is the act at ail in violation of any constitutional right of the plaintiff, 
as impairing the obligation of a contract. It furnishes a remedy * * * 
and prescribes a metliod of procédure by which that remedy may be applic- 
abie to every person situated as the plaintiff is." 

This view of the statute has been distinctly approved in the Greefï 
Case, supra. In Relfe v. Rundle, supra, an insolvent Hfe insurance 
Company was dissolved by order of the court, and the assets under the 
statutes of the state of its création were vested in the superintendent 
of the insurance department. Held that, as the statute was in existence 
at the time the charter of the Company was granted, it became a part 
thereof, and the law which clothed the superintendent with power to 
wind up the affairs of the corporation was binding upon the complain- 
ant, a citizen of Missouri. This would seem to be an approval of the 
contention that section 56 of the insurance law of this state is em- 
braced in the contract. Much was said at the hearing in relation to 
the charge that the society had appropriated $10,000,000 out of the 
net surplus, which it claimed belonged to the stockholders, and not to 
the policy holders. In the view taken by me of the principal issues 
involved and the conclusions reached thereon, a décision on this point, 
of course, is not essential. It follows that complainant has no légal 
capacity to bring this suit, and no cause of action is stated in the bill. 

The demurrer is sustained, with costs, and the bill dismissed. 



CHICAGO CITY RY. CO. v. CITY OF CHIO.\GO. EGKBLS et al. v. SAMB. 
In re UNIVBUSAL TEANSFERS. 

(Circuit Court, N. D. Illinois, N. D. February 16, 1005.) 

Nos. 27,595, 27,596. 

1. STEEET RA.ILEOADS — TEANSFER OF FRANCHISE — IjKGlSLATI^i: RECOGNITION. 

The efCect of the incorporation in ISOl of the West Division Railway 
Company to tal^e over, so far as related to the West Side in Chicago, 
the rights of the South Side Railroad Company, wnich held a franchise 
to operate street railroads on both the South and West Sides, togother 
with the act of 1865 ratif ying ail transfers of rights between the two 
companies and the subséquent action of the city council sinc^ that time 
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in dealing with the two separately, was, at least prima facie, to entlrely 
segregate tlie companies and to divest ttie South Side Company of ail 
riglits and Incidental obligations on ttie West Side. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Street Rallroads, 
§§ 123, 124.] 

2. CONSTITUTIONAL LaW — DuE PKOCESS OF liAW OEDINANCE PeOVIDINQ ÏOB 

Univeksal Tkansfers on Steeet Railroads. 

A city ordinance requiring a street railroad company to accept trans- 
fers issued to passengers by other companies, in no way connected with 
it, and to earry such passengers over its lines without charge, is uncon- 
stitutional and void as depriving such company of its property without 
due process of law ; and it is immaterial that the requirement is recip- 
rocai and that in opération the effect of the ordinance might be to in- 
crease business to such an extent th'at the companies would suffer no loss. 

[Ed. Note.— For cases In point, see vol. 10, Cent. Dig. ConstitutionaJ 
Law, §§ 762-847.] 

3. Courts — Jurisdiction of Fedebal Cotthts — Fedekal Qtjestion. 

A suit to enjoin the enforcenient of an ordinance requiring a street 
railroad company to carry without pay passengers holding transfers 
from other car lines is cognizable in equity on the ground of preventing 
a multiplicity of suits and is within the Jurisdiction of a fédéral court, 
where the invalidity of the ordinance is alleged on the ground that it 
deprives the company of its property without due process of law in vio- 
lation of the fédéral Constitution. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 823.] 

In Eqtiity. In the matter of the universal transfers. On pétition 
for preHminary injunction. 

John P. Wilson, E. R. BHss, and John J. Herrick, for complainant 
city railway company. 

John S. Miller and W. W. Gurley, for complainant Eckels and 
others. 

Edgar B. Tolman, Wm. H. Sexton, James Hamilton Lewis, Wm- 
D. Barge, Edwin Burritt Smith, and Harry P. Weber," for défendant. 

GROSSCUP, Circuit Judge (orally). I think that for the pur- 
poses of the application for temporary injunction, that there need be 
no further discussion. If this v/ere the case of a public service cor- 
poration that had assigned or attempted to assign its franchises and 
its undertakings to another company without the consent of the power 
that gave it the franchise, or for whose use the franchise was to be 
exercised, and this ordinance were passed to ho!d the tvk'o companies 
to a régulation of the rates as if such attempt had not been made, or 
having been made was recognized as not being the outgrowth or 
création of the municipality or state itself, it might be easily sustained 
under the décision of the Suprême Court of the state, assuming that 
décision to be the law that would be applicable to the rights of the 
parties in such case. But this is not that kind of a case. 

Originally the South Side Railroad Company was given a franchise 
to operate on the West Side as well as the South Side. In accepting 
that franchise it undertook certain obligations and duties to the pub- 
lic. In a little while, for some reason that need not now be recalled, 
the South Side Company vi'as ready to abandon the benefits, and to 
be relieved of the undertaking, so far as the West Side was concerned. 
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The Act of 1861, incorporating the West Division Raiiway Com- 
pany, and the Act of 1865, relating to what took place between the 
companies, clearly manifest to my mind such a purpose upon the 
South Side Company, a purpose on the part of the West Side Com- 
pany to take up what the South Side Company was reheved from, 
and a purpose upon the part of the people of IlHnois, through the L-egis- 
lature, to permit that to be done — to ratify it, to make it a part of the 
conduct of the State with respect to thèse two companies. There can 
be no other construction put upon those two Acts — to carry out the 
letter and spirit of those two Acts. 

The Act of 1865 ratifies "ail acts or deeds of transfer of rights, 
privilèges or franchises between the corporations in said several acts 
named, or any two of them, and ail contracts, stipulations, licenses 
and undertakings made, entered into or given, and as made or amended 
by and between the said common council and any one or more of 
the said corporations respecting the location, use or exclusion of rail- 
ways, in or upon the streets, or any of them," to be held in force 
during the life of the Act. I cannot see how, after that Act was 
passed, and the parties had ail acted upon it, its effect was not to com- 
pletely wipe the slate, at least so far as the public was concerned, 
of the South Side's rights, and of course, coincidently, of its under- 
takings on the West Side. Evidently the purpose of the Act was to 
place thèse companies, with référence to themselves and to the public, 
as if, instead of having heen organized as a single company for the 
South and West Sides, they were organized as two companies, one 
for the South Side, and one for the West Side. 

From that time on to this the Council has dealt with the West Side 
without any référence at ail to the South Side — as if it were an abso- 
lutely independent company. I know of no instance in which the 
South Side was thought to hâve even an equity of any kind in the 
West Side Company. So that I must look — at least upon this appli- 
cation for a temporary injunction, a hearing in its nature more or 
less cursory and not subject to the minutest argument — on this lég- 
islation and thèse ordinances as a ségrégation, upon the part of the 
State — as the expression of the State's deliberate purpose — of thèse 
two portions of the City for street raiiway purposes, one of which 
thereafter should be operated by the West Side Company and one of 
which thereafter should be operated by the South Side Company, 
neither having any remnant of right left over upon the other, and recip- 
rocally neither having any obligation left over on the other. 

That brings me to the question of what is the right of thèse com- 
panies, as if théy had from the beginning been independent com- 
panies. I do not think it is necessary to go into the question at the 
présent time of whether thèse législative acts and the ordinances 
create a contract right of a five cent fare, that the City may not in the 
pursuit of reasonable régulations modify or change. The case pre- 
sented, perhaps, is as strong as the Détroit case, or as strong as the 
Cleveland case, but, as suggested by the Corporation Counsel in ar- 
gument, this is a case under the laws of Illinois, and not under the 
laws of Michigan and Ohio, and possibly an interprétation of the 
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Illinois law would leave without the finality of a contract that which, 
under the laws of Michigan and Ohio, would make a final contract. 
If this application for an injunction turned on that question, I would 
not be willing to say that there was no contract. I simply pass it as 
not being essential to the détermination of the motion. I think this 
motion will hâve to be sustained upon the due process clause of the 
Constitution, and that being sufficient the other can be for the time 
laid aside. 

It is said, and said truly, that even under the due process clause 
of the Constitution a city may exercise ail its constitutional rights of 
régulation, and unless the exercise of those rights deprives a party 
of a property right, it can not be made the basis of an application 
such as this. Let us see what the City's right is in that respect. I 
assume now again that the Suprême Court of the State is right, that 
the City of Chicago, under thèse several Acts upon which that dé- 
cision of the Suprême Court was predicated, has the right of a rea- 
sonable régulation ; that that right inheres in the contract between the 
companies and the City, whether that contract is evidenced by the 
Acts of the Législature, or whether it is evidenced by the ordinances 
of the City Council. The whole doctrine, when reduced to its last 
v/ord, is this: That the particular company which has accepted its 
charter from the State and City with this réservation upon the part 
of the City to reasonably regulate its fares shall be subject to the 
exercise of that régulation; that that particular company, with re- 
spect to the property that it has obtained under the contract, when it 
accepts that contract from the City with the réservation of the right 
to regulate, must subject the management of its property to the exer- 
cise of that régulation. 

Now, is that ail that this ordinance proposes to do with respect to 
the property of the South Side Company? The ordinance, if applied 
— whether in its restricted sensé or in its larger sensé, taking any 
passengers who may come from ail points over the lines mentioned — 
is an ordinance that seeks to compel the South Side Company to trans- 
port foi- nothing a man who may happen to hâve ridden over the 
lines of another independent company. True it is said that the gêner- 
ai outcome of that ordinance will not injure the South Side Com- 
pany because the transfer of passengers in this way will stimulate new 
business so that it will get just as many or more nickels than it would 
hâve gotten before, and that ordinarily if it carry a passenger into 
its territory for nothing the passenger will hâve to pay a nickel 
to get out of their territory; that street railway traffic is usually not 
simply a one-way traffic, but is a traffic to and from — from which it 
might be inferred that at most the effect of this ordinance would be 
to reduce the fare to one-half, each of thèse companies getting 2)^ 
instead of 5 cents for the transportation ; and that such régulation might 
be within the power of the City to enforce, in the absence of proof that 
it would be unreasonable. But that is not the case. 

The enjoyment of property is not simply the right to hâve the 
property as valuable as it was before, especially if the judgment as 
to that value would be exercised by somebody else. The right to 
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enjoy property îs the right to not simply obtain ail the incrément it 
brings with it. I cannot be said to enjoy my property if some one else, 
a stranger to me in that respect, can compel me to enjoy it in any way 
but his way; although he be beneficent enough to say, and to prove, 
that such exercise of it will not hurt me financially. It does hurt me 
in my rights as a property owner. It does hurt me in the enjoyment 
of my property. He may not compel me to go into a co-partnership 
with somebody whom I don't care to go into a co-partnership with. 
He may not compel me to link up my business with strangers. Stran- 
gers may or may not honestly observe reciprocal relations. The en- 
joyment of property meant by the 14th Amendment is that full exer- 
cise of dominion over one's own property — over that which one has 
himself created — that the whole law of property, from ancient times 
down to the présent time, gives to a man, subject only to the para- 
mount rights of the State. And if the State has any paramount 
interest it must exercise it under the other provisions in the Constitu- 
tion and in the way pointed out. The City and State may take prop- 
erty either for the purpose of operating it itself, or for the purpose 
of linking it up with some larger corporation, and allowing the larger 
corporation to operate it on the one-transfer and one-fare principle, 
but the State cannot compel either one of thèse companies to do that. 
The State can take it by paying for it. But it cannot compel thèse 
companies to enter involuntarily into a co-partnership such as that. 
To do that is to take one of its rights of enjoyment of property without 
due process of law. If the City can do that, it can put forward its 
advances step by step, until there is no property right left at ail ; until 
the State would hâve control of everything ; and upon the mère défense 
that it was doing no injury — that in the end one got more, or as much 
of it as he was getting before — would take away the dominion en- 
tirely. Dominion is enjoyment, and dominion is a part of the property 
right that the 14th Amendment was intended to protect. 

The only other question left in this case is whether this Court 
has jurisdiction. If thèse parties were left to défend thèse suits in 
the State Court as they were brought, suit by suit, they could inter- 
pose in that Court this constitutional provision and say that the or- 
dinince on that account was ineffective and invalid; and if the State 
Courts overruled them in that respect, take it to the Suprême Court of 
the State, and if the Suprême Court of the State overruled them in 
that respect, take it as a Fédéral question to the Suprême Court of 
the United States. No doubt remains but what that channel of get- 
ting this Fédéral question before the Suprême Court is open. But 
from the time that chancery jurisdiction has been created down to 
the présent time there has been a remedy against the evil and burden 
of such a multiplicity of suits that to allow them ail to be brought 
would, independently of the merits of each one of them — their mère 
bulk — impose a hardship and wrong upon the défendant; and that 
remedy has been by a suit in equity to restrain them ail individually, 
determining the whole question in one controversy. That is a case in 
equity within the meaning of the Constitution of the United States,. 
which confers upon the courts of the United States judicial power 
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to détermine cases arising at law or in equity under the Constitution 
and laws of the United States; wliicii Constitutional provision has 
simply been put into exécution by the statute which confers upon the 
Circuit Courts the jurisdiction to détermine cases of that kind. 

Thèse complainants, therefore, hâve a case in equity to restrain 
the bringing of thèse suits, because their very multiplicity would be a 
burden to them ; and the only question remains whether that case 
arises out of the Constitution of the United States. But for thèse 
prohibitions in the Constitution there would be no case. Remove 
those prohibitions in the Constitution and this case would not exist. 
The case grows out of thèse prohibitions. The prohibitions are the 
soil from which the vvhole tree grows. How can it be said, then, that 
it is not a case that arises out of the Constitution? It is of no consé- 
quence that the Constitution has been so completely and fuUy inter- 
preted that there is no doubt about the right; that is only saying that 
because you can see the right clearly, it does not arise from that in- 
strument; that if you did not see the right clearly it would arise from 
the Constitution. The question as to the source of the right to bring 
that case — the question as to the fundamental source of the case it- 
self — does not dépend upon how plain a case it is, but dépends upon 
what fundamental constitutional or légal principle the party predicates 
his complaint. 

So I think there is no doubt at ail of the jurisdiction of this Court 
in this case. If I had any such doubt I would bave to résolve it 
against the défendants hère on the Détroit Railway cases, the Cleve- 
land case and the Vicksburg case. It would be astonishing for a Cir- 
cuit Court to fly in the face of what the Suprême Court has done 
in those cases, even though it might disagree with the Suprême Court 
with respect to the reasoning on which those cases grew. 

An order for temporary injunction may be entered, and I suppose 
will take its course in the way of pleadings. 



"WIMPFHEIMER v. UNITED STATES. 

(Circuit Court, S. D. New Yorli. November 2, 1905.) 

No. 3,006. 

CUSTOMS DUTIES CLASSIFICATION FiGUBED giLKS — SWIVEI, THREADS — "FlLL- 

ING." 

In regard to a fabric of two colors, one of which is produced by threads 
introduced by the swivel process to form figures, and not exteuding across 
the cloth from selvage to selvage, licUl, that the swivel threads are not a part 
of the filling. and that the goods are not within the provision in Tarift'Aet 
•Tnly 24. 1897. c. 11, § 1, Schednle L. par. 391. 30 Stat. 187 [U. S. Couip. 
St. 1901, p. 1G70], for Jacquard figured silks containing two or more 
colors "in the fllling." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Note Mills V. U. S., 111 Fed. 257, 52 C. C. A. 92, and H. B. Claflin 
Co. V. U. S., 114 Fed. 259, 52 C. C. A. 94. 
142 F.— 54 
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Thèse proceedlngs relate to a décision of the Board of General Appralsers 
whlch aflarmed the assessment of duty by the collecter of customs at the port 
of New York on merchandise Imported by A. Wlmpfheimer & Oo. The opinion 
of the Board, so far as relevant, reads as follows (G. A. 4,542, T. D. 21,569) : 

"TICHENOR, General Appraiser. The goods in controversy are flgured 
silk fabries, about 17 inches and upward in width and 20 yards or more In 
length, and are of the class chlefly known In trade as necktie silks. They 
vvere assessed for duty at spécifie rates, according to welght, percentage of 
silk, etc., under the provisions of Tarife Act July 24, 1897, c. 11, § 1, Schedule 
L, par. 387, SO Stat. 186 [U. S. Comp. St. 1901, p. 1669], and are claimed 
to be dutiable under the provision in paragrapb 391 of said act (30 Stat. 
187 [U. S. Comp. St. 1901, p. 1670] ) for 'ail Jacquard flgured goods in the 
pièce, made on looms, of vehich silk Is the component material of ehief value, 
dyed in the yarn, and containing two or more colors in the fllling.' The 
goods are unquestionably woven fabries in the pièce, and are dutiable as such, 
unless otherwise more speciflcally provlded for in the act. The provision for 
'manufactures of silk not specially provided for' Is less spécifie, and the 
claim thereunder may be dismissed without further comment The only re- 
raaining question is whether they are 'Jacquard flgured goods In the pièce,' 
etc. If they are within that provision, they are dutiable under it, since it 
is not limited by the expression 'not specially provided for,' and It Is more 
spécifie than the provision for 'woven fabries in the pièce,' which is so 
limited. 

"Thèse facts are undlsputed: (1) That the goods are composed wholly or 
in chief value of silk; (2) that they are dyed in the yarn; (3) that they are 
not composed in part of woo! ; (4) that they are made on looms ànd are flg- 
ured. The points in controversy are: (1) Are they Jacquard flgured goods? 
(2) If so. hâve they two or more colors in the filling? 

"Jacquard goods take their name from the inventer of the Jacquard loom 
attachment, and it appears that the expression 'Jacquard flgured goods' bas 
no particulnr technicnl meaning in commerce, but relates slmply to goods 
flgured by means of the Jacquard device. In weaving plain fabries a por- 
tion of every alternate warp thread is raised; the corresponding portion of 
the others being depressed, thus forming what Is called the 'shed.' A fllling 
thread then passes from side to slde in the space between the raised and 
depressed warp threads, and is then driven or pressed close up to the part 
of the fabric already woven. The 'shed' is then reversed, the raised threads 
being depressed and the depressed threads raised, when the fllling thread 
passes through again in the opposite direction ; and so the opération Is re- 
peated continuously. If, in weaving such plain fabric, the warp threads 
are of one color and the fllling threads of another, the resuit is a mixture of 
color throughout the fabric. Stripes across the fabric are formed by a 
shuttle carrying a filling thread of one color untll the deslred width of such 
color or stripe is woven, when another shuttle is Introduced carrying a thread 
of a différent color, and thls shuttle may in turn be displaced by others, 
each having its own color of thread, thus employing any number of shuttles 
desired. The warp may also be so arrangea in différent colors as to pro- 
duee longitudinal stripes, or plaids. Thèse variations of color, although in- 
volving the use of more than one shuttle, are produced on plain looms operat- 
ing one shuttle at a time. Such other effeets as twllls, dlagonals, and the 
like are also produced on plain looms. This cursory référence to the pro- 
cesses in weaving plain fabries is merely Introductory to considération of 
the method of weaving such goods as thèse in question hère. 

"We will now conslder, for illustration, a fabric in which ail the warp 
threads are of one color and ail the filling threads of another. If the warp 
threads are raised or depressed in groups, iustead of singly, the process of 
weaving being otherwise the same as in plain fabries, the colored fllling 
threads appear on the surface continuously for distances corresponding to the 
grouping of the warp threads, because the 'Shuttle, when passing through, 
earrles a fllling thread over ail the groups of warp threads that hâve been 
depressed and under ail such groups as hâve been raised. If the groaping of 
the warp threads remains the same, the resuit is a stripe runnlng the length 
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of the goods. By altering the arrangement of groups of warp threads, how- 
ever, each time the fllling thread passes through any desired figure may be 
formed on the surface ; such figure appearing on the back in the warp threads, 
while it appears on the front in the filling threads, or vice versa. 

"Jacquard's invention was an apparatus for automatically raising groups 
of warp threads and changing the grouping with every transmission of the 
filling thread in such manner as to exécute a prearranged design. In thèse 
Jacquard goods the warp and filling threads, whieh are essential éléments 
of a woven fabric, are so manipulated as to form the figures; no other 
threads being added. If this method should be employed in weaving a fabric 
of quite light weight and color with isolated figures of darlc color, the dark 
threads, extending from figure to figure on the back, would show through to 
such extent on the front as to render the goods unmerchantable. In such 
cases, therefore, a device called the 'swivel attachment' is used, and the 
fabrics are called 'swivel goods.' In some particulars the swivel opérâtes in 
the same way as the Jacquard attachment, namely, in raising groups of 
warp threads, and in the movement at right angles to the warp of the shuttle 
or swivel which inserts the figure threads. In other respects its opération is 
substantially différent. In the use of the swivel device each figure has its 
own shuttle or swivel, which travels back and forth over the space occupied 
by the figure only. When each swivel has inserted one thread of its figure, 
the next filling thread of the fabric is brought up to hold it in place. ïhis 
process Is repeated until the figure is complète, when the swivel ceases operat- 
ing until the position for the next figure is reacUed. The Jacquard attach- 
ment (as used in the goods hère in question) has no shuttle other than the 
regular shuttle of the loom, carrj'ing the filling and forming the plain fabric 
when the attachment is at rest. The swivel attachment may bave almost any 
number of shuttles or swivels, and must hâve one for every longitudinal row 
of figures. Thèse are additional to the shuttle of the plain loom. 

"The différence in efCect may be readily observed in a completed fabric. 
The thread of the swivel zigzags through the figure until it is completed, run- 
uing In the same direction — parallel to the filling — on both sides of the fab- 
ric, except at the edges of the figure, where the turn is made. An end of the 
swivel thread is found at each extremity of tlie figure, and it may be picked 
out and the figure removed without destroying or seriously injuring the 
fabric. The threads of the Jacquard figures are, on the contrary, essentially 
necessary to the formation and existence of the fabric, and can only be re- 
moved by unraveling the fabric and reducing it to the threads of which it is 
composed. The shape of the figure appears on the back of the Jacquard goods 
in the threads crossing those on the face, but in the swivel goods the threads 
run the same way on both sides. It appears that goods may be woven on a 
loom with either a Jacquard or with a swivel attachment alone, or with both 
combined. 

"We find as a matter of fact: • * ♦ (6) That the remainder of the 
goods in question are combinations of the Jacquard and swivel — that is to say, 
some of the figures in them are produced by the Jacquard attachment and 
some by the swivel device; that in thèse goods the filling threads, which also 
form the Jacquard figures, are ail of one color, and the threads which form 
the swivel figures are of a différent color in each instance. • * • We are 
of opinion that the goods covered by our sixth finding fall within the descrip- 
tion 'Jacquard figured goods in the pièce, made on looms,' since the Jacquard 
figures In them are a prominent feature, and the addition of the swivel figures 
is not sufiicient to remove them from that class. But do they fulfill the 
other requlrement of the law, namely, hâve they two or more colors in the 
filling? This résolves itself practically Into the question whether the swivel 
theads are 'filling,' within the meaning of that term as used in paragraph 391, 
because, if the swivel threads are not included, the filling is ail of one color, 
including the Jacquard figures, but if the swivel threads are included, then 
there are two colors In the filling. The word 'filling,' in its ordinary sensé, 
means something that fills. In weaving it is synonymous with 'weft,' and 
relates to the threads that fill the interstices in the warp, and thus form the 
fabric. Such threads run (rom edge to edge or from selvage to selvage of 
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the fabric. Consequently there Is an appropriateness In referring to the 
Jacquard goods as having 'two or more colors in the fiUing,' as the flgurea 
in sueh goods are composed strictly of filling threads, running from one edge 
to the other, filling the warp and eonstitutlng an essential part of the 
fabric, although serving the purpose of an ornament as well. The swivel 
threads, on the contrary, are solely for the purpose of ornamentation. They 
are inserted side by side with the filling, and are additional to it. The warp 
is 'fliled' without them. 

"The foregoing discussion relative to Jacquard goods has référence to silk 
fabrics of the liind hère in question. In Jacquard cotton goods an extra shut- 
t!e is sometiines u?ed — aiid in instances, perhops, more than one — for the pur- 
pose only of carrying threads of différent colors. This extra shuttle moves 
entirely across the fabric, and inserts the thread additional to the ordinary 
filling threads. Thèse additional threads extend loosely from figure to figure 
on the back of the fabric, and are afterwards trimmed ofC. This method does 
not appear to be employed in silk goods, but in them the thread forming the 
Jacquard figure is the regular filling thread, and remains in the fabric 
throughout its width, and is not clipped off. Cotton goods, ornamented by 
means of the swivel attachment, were the subject of the décision of the Circuit 
Court of Appeals in the case of U. S. v. Albert, 60 Fed. 1012, 9 C. C. A. 332, 
20 U. S. App. 599. While the court does not designate them by the name 
•swivel,' It is apparent from the description quoted by the court from the 
appellant's brief tliat the goods were of that eharacter. The court there 
says: 'The threads which compose thèse figures are not a part of the filling. 
They are additional to the filling, and the pièce would be perfect without 
them.' In the case of Hedden v. Robertson, 151 U. S. 520, 14 Sup. Ct. 434, 38 
L. Ed. 257, we hâve a décision of the Suprême Court on Jacquard cotton 
goods (not swivel). In this case the court said: 'Thèse figures or patterns 
were woven into the groundwork by means of a machine called the "Jacquard 
attachment." When the fabric was taken from the loom, ifwas not in a 
flnished state. The threads forming the weft or filling, furnished by the 
Jacquard attachment (used entirely for the figures or patterns), loosely eon- 
nected the figures in a horizontal Une, and were raised above the smooth sur- 
face of the groundwork. In order to bring out the figure or pattern more 
distinctly, the whole fabric was run through a clipping machine two or more 
times, and the loose threads, together with the raised parts of the pattern, 
were eut off, so as to make the fabric smooth and even.' 

"The court calls the Jacquard threads 'filling threads,' but says they are 
used entirely for the figures or patterns, so that there must be another fill- 
ing thread for the groundwork. As the Court of Appeals cited this case, it 
must be presumed that it fully appreciated the différence, because It desig- 
nated 'swivel threads' as additional to the filling, although the Suprême Court 
had designated Jacquard threads as filling. Although there Is a distinction 
betvreen the method of production of the Jacquard figures in the Robertson 
Case and those hère In question, there is no distinction between the method 
of production of the swivel figures in the Albert Case and the swivel figures 
in thèse cases. The only différence Is in the material. 

"We accordingly hold that the goods covered by our sixth fiuding are 
dutlable as assessed, and overrule the protest relative thereto." 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
importers. 

D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. The importation relates to Jacquard silk. 
An examination of the question involved induces the conclusion that 
the filling in the importation extends from selvage to selvage, and that 
there is but one color therein. As claimed by counsel for the United 
States, the weft or filling in question to form the fabric completely 
fills the interstices in the warp, and the blue-colored thread, a so-styled 
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swivel thread, is woven in the filling for the purpose of beautifying the 
appearance of the article, and is additional Xo tlie filling. Hence Act 
July 24, 1897, c. 11, § 1, Schednle L, par. 391, 30 Stat. 187 [U. S. 
Comp. St. 1901, p. 1670], does not apply, as claimed by the importer. 
And the duty assessed by the collecter and approved by the Board 
of General Appraisers was proper. So ordered. 



In re McMURTRBY & SMITH. 
(District Court, W. D. Texas, Austin Division. December 30, 1905.) 

No. 418. 

1. Banketjptcy — Paetnfeship — Insolvency. 

A partnership is insolvent and subject to adjudication as a banlirupt 
wtien the partnersljip property is insufRcient to pay its debts, regardless 
of the individual property of the partners. 

2. SaME— COMPUTATION OF INDEBTEDNESS — Cl-AIMS OF PeEFEREED CREDITOUS. 

The transfer by an insolvent partnership of ail of its property, consist- 
ing of a stoclî of merchandise, to certain of its creditors, on their demand 
and threats to sue, which property was aceepted in full settlement of 
claims largely exceeding its vnlue, constituted a voidable préférence, under 
Bankr. Act July 1, 1808, c. 541, § 60b, .30 Stat. 562 [U. S. Comp. St. 1001, 
p. 3445], where other creditors were ieft unpaid; and, since the claims 
of the preferred creditors are provable debts on surrender or recovery of 
the préférence, they must be talsen into account in determining vsfhether 
or not the firm's indebtedness exceeds $1,000, and renders it subject to pro- 
ceedings in involuntary bankruptcy. 

In Bankruptcy. On review of order of Franz Fiset, référée. 

The questions involved arise upon a pétition, filed by McMurtrey 
& Smith, to review the order of the référée adjudging them involun- 
tary bankrupts. The case is fuUy stated in the foUowing opinion of 
the référée: 

The pétition In this canse seelcs, at the instance of creditors, the adjudica- 
tion of the firm of McMurtrey & Smith and of its members on the ground of 
préférence made by the firm. The flrm, as such, resists the adjudication ; but 
the individual members interpose no answer. The grounds relied on by the 
flrm for a dismissal of the pétition, and contained in the spécial answer, are : 
(1) That the firm was not Insolvent at the date of filing the pétition, nor since 
said time. (2) That at the time of flling the pétition the flrm did not, and 
does not now, owe debts to the amount of $1,000. The court has not the ben- 
efit of the testimony of witnesses. and the issues are to be decided on an agreed 
statement of facts, wliich is very nieager and far from satisfactory as a prés- 
entation of the facts bearing on the questions involved. The statement being 
short, it is hère copied in extenso : 

"It is agreed: That on or about the 30th day of January, 1905, McMurtrey 
& Smith, then merchants doing business in the city of Lockhart, Caldwell 
county, Tex., were indebted to varions creditors to the amount of about ,$4,000. 
That upon the said 30th day of January, 1905, the said McMurtrey & Smith 
sold, transferred, and delivered tlieir entire stock of merchandise, then located 
in the city of Lockhart, Caldwell county, Tex., to certain of their creditors, 
to wit, the First National Bank of Lockhart, A. L, Davis, Joseph Landa & 
Ce, Denton Milling Company, and the Lockhart Grocery Company. Said stock 
of merchandise at the time of the sale and delivery invoiced at the original 
cost price about $1,800. That said stoclî of merchandise was delivered, sold to 
the above-named parties, in full satisfaction and settlement of the account 
and debts due by McMurtrey & Smith to said creditors. It is further agreed 
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that, after the settlement of the debts due by the sald McMurtrey & Smith 
to the credltors purchasing their said stock of merchandise, said McMurtrey 
& Smith did not owe debts to the amount of $1,000, and did not owe debts to 
the amount of $1,000 at the time of the flling of the pétition of bankruptcy 
against them, to wit, April 25, 1905, and does not now owe debts to the amount 
of $1,000, Indebtedness of said McMurtrey & Smith was reduced below $1,000 by 
said sale. It Is further agreed: That the stock of merchandise sold and 
delivered by McMurtrey & Smith to the creditors named In section 1 of thls 
agreement was sold by said McMurtrey & Smith at the earnest demand of 
said creditors, and was only sold after said creditors had informed said Mc- 
Murtrey & Smith that, unless said merchandise was sold and delivered to 
them, they would file suit on their claims, levy on said merchandise, and hâve 
the same sold to satisfy their judgment That for the purpose of saving the 
trouble and expense of several lawsuits, and for the purpose of settling and 
discharging as much of their indebtedness as possible with their property, 
they made said sale and delivered said merchandise to said creditors. It is 
further agreed that the said McMurtrey & Smith are insolvent, and are not 
able to pay their indebtedness, and hâve no property out of which their said 
indebtedness can be made. The said W. R. Smith owns a house and lot in the 
City of Lockhart, Tex., of the value of $1,650, not partnersbip property, and 
occupied by him as a home. Supplementary to the above it is further agreed 
That the sald McMurtrey & Smith, at the time of the transfer and delivery' of 
their said stock of goods to some of their creditors as aforesaid, were insol- 
vent and were not able to pay their indebtedness in full, and hâve no prop- 
erty out of which their debts can be made or could hâve been made at the 
time of said sale, except that the said W. R. Smith owns a house and lot in 
the City of Lockhart, Tex., of the value of $1,650, not partnersbip property, 
and occupied by him as a home." 

The plea denying Insolvency sets out that at the time of filing the pétition 
the flrm did not owe debts to the amount of $1,000, and that one of the par- 
ties owned in fee simple certain real estate of the market value of $2,000. 
Prom the agreed faets it appears that at the time the aet of bankruptcy com- 
plained of was committed, the flrm owed debts to the amount of alwnt $4,000, 
including the claims then preferred. The flrm was solvent if the homestead of 
one of the partners and his individual property, of the value of $1,650, be in- 
eluded as an asset of the flrm and the debts then settled by préférence be ex- 
cluded as a llability. The only assets of the flrm disclosed by the agreed 
statement of facts consisted of a stock of goods invoicing at cost $1,800. This 
amount, added to the value of said homestead, would still be less than $4.000, 
the aggregate of the flrm debts. But it Is contended by the bankrupts that 
the indebtedness of the flrm through the act w^hich is the basis of the péti- 
tion was reduced to less than $1,000, and that said real estate, the Individual 
property of one of the partners, valued in excess of that amount, and counted 
as an asset of the flrm, its only asset, rendered the flrm solvent. This posi- 
tion cannot be maintalned. To arrive at thls conclusion it is not necessary 
hère to détermine what is a llability of the flrm, although that question arises 
on the other défense interposed by the flrm and is discussed in that connec- 
tion, with the resuit that the claims in this case settled by a préférence should 
be counted as debts. The agreed facts admit that, if the homestead, the In- 
dividual property of one of the partners, is not counted as a flrm asset, then 
the flrm is insolvent. That it cannot be so counted appears clearly from the 
readlng of the bankruptcy act. 

Section 5 of the bankruptcy act (Aet July 1, 1898, c. 641, 30 Stat 547 [U. 
S. Comp. St. 1901, p. 3424] ) expressly states that "a partnersbip may be ad- 
iiudged a bankrupt." Under the bankruptcy law of 1867 (14 Stat 534, c. 176, 
i 36) two or more persons who were partners In trade might be adjudged bank- 
rupt The différence in the two acts is marked, and the provision of the 
présent act bas given rise to the doctrine of the entity of a partnersbip, as 
différent and distinct from the individual members composing the flrm, and 
the entity idea adopted by section 5 of the law of 1898 is carried out in the 
act as well as in the forms and rules of the Suprême Court. See Collier on 
Bankruptcy (5th Ed.) p. 68, and note. The deflnitlon of insolvency, as given 
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in section 1 (15) of the act (30 Stat. 544 [U. S. Comp. St. 1901, p. 3419]), la 
that "a person shall be deemed Insolvent wlthln the provisions of thia act 
wlienever tlie aggregate of hls property, exclusive of any property whlch he 
may hâve conveyed, transferred, concealed or removed, or permitted to be con- 
cealed or removed, with the Intent to defraud, hlnder or delay hls creditors, 
shall not at a fair valuatlon be sufficient in amount to pay hls debts." By 
section 1 (28) 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420], It Is provided that 
the masculine gender includes partnership. Section 5f requires that the pro- 
ceeds of the partnership property shall be appropriated to the payment of 
partnership debts and the individual assets of each partner to the payment of 
bis individual debts. From thèse provisions it follows that, if the partner- 
ship (the entity that may be adjudged bankrupt) has not assets sufficient 
at a fair valuatlon to pay its debts, then the partnership Is Insolvent, and no 
property, which in the first Instance Is devoted to the payment of the in- 
dividual debts of the partners, can be considered in determining the solvency 
or insolvency of the partnership as such. On the question of Insolveney the 
firm and its individual members are practically strangers to each other. 
Hence the real estate, the individual property and homestead of one of the 
partners, cannot be counted as part of the partnership property, and, this 
item being eliminated, under the agreed statement of facts, the flrm Is In- 
solvent. 

The remaining défense to this proceedlng dénies that the firm owed debts 
to the amount of $1,000. It appears from the agreed facts that at the time 
the alleged préférences were niade the indebtedness of the flrm was about 
$4,0(K), and that by reason of the alleged préférence (whereby several credit- 
ors were settled with) the debts of the firm were reduced below $1,000. 
Should thèse preferred debts be counted, or are they excluded In aseertain- 
ing the aggregate indebtedness of the flrm proeeeded against in bankruptcy by 
virtue of sald préférence? Collier on Bankruptcy (5th Ed.) p. 441, states 
that, "where the total of the Indebtedness is at issue, ail debts preferentially 
pald must be counted. Were it not for thèse rules, a debtor might even suc- 
cessfully resist a pétition by collusion with creditors whom he had pre- 
ferred." This direct point has been deeided by Judge Brown, of the Southern 
District of New York, in the case of In re Christ. Tirre, 2 Am. Bankr. Rep. 493, 
95 Fed. 425, and the same conclusion was arrlved at in Ee F. F. Gain, 2 Am. 
Bankr. Rep. 379; and in Re Norcross, 1 Am. Bankr. Rep. 644. An equal 
distribution of the assets of an insolvent among the creditors of the same 
class Is the alm and pollcy of the bankruptcy law. It denounees the unequal 
treatment of creditors, makes It a ground for Involuntary proceedings against 
the insolvent, and authorizes reeovery from the créditer who Is chargeable 
with notice of préférence when accepting payment beyond his pro rata. Will 
the law countenance an action whereby the very act of evading the law is in- 
terposed as a défense against its application? Can a debtor be heard to sayi 
"If I make a préférence while insolvent, the bankruptcy law will be invoked 
and will administer my affairs for the benefit of ail my creditors ; but, if 
I prefer for an amount large enough to leave less than $1,000 in debts out- 
standlng, the bankruptcy law will take Its protectlng hands away from the 
creditors whom I left unpaid?" Evidently the answer to this question is in 
the négative, unless the law expressly answers it in the affirmative, or, being 
silent, the conclusion from other provisions of the law is irrésistible that tue 
question must be answered in the affirmative. 

In order to be adjudicated a bankrupt In an Involuntary proceeding the 
law requires that the partnership must owe debts to the amount of $1,000 or 
over. Section 4, 30 Stat. 547 [TJ. S. Comp. St. 1901, p. 2423]. Section 1(11). 
30 Stat 544, [U. S. Comp. St. 1901, p. 3419], says that debt "shall Include any 
debt, demand or claim provable in bankruptcy." Section .57g, 30 Stat 560 [U. 
S. Comp. St. 1901, p. 3443], provides that the "claims of creditors who bave re- 
ceived préférences voidable under section 60b [30 Stat. 562 (U. S. Comp. St 
1901, p. 3445)] * • • shall not be allowed unless such creditors shall 
surrender such préférences." • * • The act has no provision which ex- 
cludes claims from proof when such claims hâve receivod préférences which 
are not voidable under section COb ; and, taking this Into considération, to- 
gether with the provision of section 57g, such claims are provable and may 
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be allowed In bankruptcy and thereby become claims against the estate. The 
law, therefore, authorizes, under section 57g, the proof and allowance (after 
surrender)' of claims hnving received voidable préférences ; and it further auth- 
orizes the proof and allowance of claims having received préférences not void- 
able. Hence ail claims having received préférences, void or voidable, are 
provable in bankruptcy and are debts against the estate, and therefore they 
enter Into the computation of the aggregate owing by the bankrupt for the 
purpose of determining whether or not the bankrupt owes debts to the 
amount of $1,000 or over. It may be objected, however, that claims paid ofC 
in full by préférences should not be counted, as no creditor would surrender 
the amount received by him for the purpose of reeeiving less on a ratable dis- 
tribution in bankruptcy. The act seems to answer this question by not ex- 
cluding any préférences from proof and allovcanee ; but a discussion is not 
necessary, in view of the character of the préférences 'n this case. If they 
are voidable, the trustée, in conscientious performance of his duties, must re- 
cover them, and thereupon the claims paid by them are, under section 57g. 
of equal standing with any other provable claims, even if the recovery of the 
préférences is had at the end of litigation (Keppel v. Tiffln Savings Bank, 
13 Am. Bankr. Rep. 552, 197 U. S. 35G, 25 Sup. Ct. 443, 49 h. Ed. 790), and 
they must be counted in Computing the amount owing by the estate. 

Are the préférences alleged to bave been made in this case voidnble under 
section GOb? A person shall be deemed to bave given a préférence if, being in- 
solvent, he has within four months before the flling of the pétition, or after 
the filing of the pétition and before the adjudication, made a transfer of any 
of his property, and the effect of the enforcement of such transfer will be to 
enable any one of his creditors to obtain a greater percentage of his debt than 
any other of such creditors of the sanie class. Section 60a. The partnership 
was insolvent when, within four months before the filing of the pétition, it 
transferred its stock of merehandise. The facts show that the flrm has no prop- 
erty out of which its debts can be made or could hâve been made at the time 
of , sale. No property outside of the merehandise is disclosed. Hence the en- 
forcement of the transfer would enable the creditors so preferred to obtain 
a greater percentage of their debt than other creditors of the same class. The 
transfer, it may hère be stated, was made with the intention of giving a préf- 
érence to the creditors obtaining it. The law présumes this intention on the 
fact of insolvency. But such intention is aiso direotly avowed. as the agreed 
facts show the firm made the transfer for the purpose of settling and dis- 
eharging as much of its indebtedness as possible with its property. The facts 
disclose no other property of the firm. Section 60b provides that "if a bank- 
rupt shall hâve given a préférence and the person reeeiving it or to be bene- 
fited thereby, or his agent acting therein, shall hâve had reasonable cause to 
believe that it was intended therel>y to give a préférence, it shall be voidable 
by the trustée, and he may recover the property or its value from such 
person." 

The flrm having given a préférence, it remains to be determined whether or 
not the creditors reeeiving the transfer of said stock had reasonable cause to 
believe that it was intended thereby to give them a préférence. The clau'-'! 
"reasonable cause to believe" has been considered in nunierous cases de- 
cided by lower courts and in cases decided by the United States Suprême Court, 
particularly in the case of Grant v. Bank, 97 U. S. 80, 24 L. Ed. 071, and Buch- 
anan v. Smith, 16 Wall. 277, 21 L. Ed. 280. From ail prier décisions the Cir- 
cuit Court of Appeals, Seventh Circuit, in Re Louis A. Eggert, 4 Am. Bankr. 
Rep. 449, 456, 102 Fed. 735, 741, 43 C. 0. A. 1, 7, deduced the following ruie 
not controverted in subséquent cases : "That the creditor is not to be charged 
with knowledge of his debtor's finaneial condition from mère nonpayment 
of his debt, or from circumstances, which give rise to mère suspicion in his 
mlnd of possible insolvency ; that it is not essential that the creditor should 
bave actual knowledge of, or belief in, his debtor's insolvency, but that he 
should hâve reasonable cause to believe his debtor to be insolvent; that if 
facts and circumstances with respect to a debtor's flnancial condition are 
brought home to him, such as would put an ordinarily prudent man upon 
inquiry, the creditor is chargeable with knowledge of the facts which such 
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inqulry shotild reasonably be expected to disclose " The asreed facts do not 
directly state that the ereditors knew the firm to be insolvent, but tbey show 
that the entire stock of merchandise was sold by the firm at the earnest 
deinaud of said creditors and after the ereditors had iufonned the firm that, 
unless the stock of goods was sold to them, the creditors would file suit on 
their claims, levy on the merchandise, and hâve it sold to satisfy their 
judgment. Thèse facts are necessarily the resuit of other underlying facts 
and circumstances that must hâve been in the mind of the creditors. 
Ordinary normal business transactions do not lead to such extrême results. 
The bills must hâve been past due, as otherwise they could not be sued 
upon, appréhension of a grave character as to final payment must hâve been 
felt ; and the creditors must bave become satisfled that the stock of goods was 
the property they had to look to in order to rcalize on the del)t. They 
demanded a sale of the whole stock — an extrême way for a creditor to collect 
his debt from a retailer and one utterly ont of the regular course of trade. 
Potent reasons must hâve induced the creditors to make such a demand. 

The agreed facts show the stock to bave invoiced at cost 81,800, that prior 
to the transfer the debts of the firm amounted to .$4.000, and that by the trans- 
fer they were reduced to less than .$1,000; hence the aggregate claims of the 
creditors demandiiig and obtaining the transfer must bave been about $3.000. 
The creditors took in full settlenieut of the debts of $3,000 a stock of $1,800 
in value. No business man would take a broken stock in payment of his 
bills, uniess that was the only chance to collect bis debt. No business man 
would take such a stock, of the value of .$1,800 in payment in l'ull of a 
.$.■5,000 debt, unless satisfied beyond douht that by taking the stock be would 
get more than be would if he did not take the property. By delivering up 
the unsatisfled balance of $1,200 tlie creditors tacitly admit tliat it was an 
absolute ioss, from whioh it foilows cogeiitly that the creditors must hâve 
«onsidered the firm absolutely and irredeemably bankrupt. Merchants col- 
lecting their debts do not ordinnrily act in con.iunction with other creditors. 
In thls case the seriousness of the situation must hâve brought together the 
various creditors, and it resulted in the very peculiar outcome that a number 
of creditors .ioititly took a broken stock of goods of the value of $1,800 for 
the purpose of settling $8,000 of their debts ; and, on the other hand, the 
firm paid $3,000 of its debts by the transfer of $1,800 of merchandise— ail 
îts merchandise. Not merely one creditor believed his claim to be in the 
balance, but a number discussed, reviewed, and exploited the situation, with 
the resuit that they agreed to take and divide among $3,000 in claims a retall 
stock of $1,800. The climax of this transaction — the actual transfer — I feel 
convinced, could not bave been reached unless the transférées had satisfied 
themselves that the firm was hopelessly insolvent, owed other debts besides 
those due to tlie transférées, and that the sale would net them more than 
they could otherwise hope for, more than the remaining creditors could 
get, if anything was left. This conclusion, It seems, is irrésistible if we con- 
sider how, normally. prudent business men would act who deal with debtors 
who are slow, but who are not flagrantly insolvent. But, in order to make the 
transfer voidable, the act does not require that the creditors should be 
possessed of "knowledge" of the insoivency and of the subséquent intention 
of the firm to give a préférence by the transfer. If the creditors had only 
■"reasonable cause to believe" that a préférence was intended, the transaction 
is voidable under section 60b. The act requires much less than knowledge. 
and. admitting for the sake of argument that knowledge of the flnancial 
condition and of the intention of the firm bas not been brought home to 
the preferred creditors, can it reasonably be suggested that an ordinarily 
prudent man, with the facts and circumstances in mind as they are disclosed 
in this case, would not hâve been put upon inquiry as to the solvency and 
the intention of the firm in making the transfer, and that the inquiry, if 
properly pursued. would not bave resulted in reasonable cause to believe that 
the firm was insolvent and that by the transfer a préférence was intended? 
If the inquiry only led to reasonable cause to believe the firm insolvent, the 
surrender is enforceable, as the law in that event charges the creditor with 
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notice that a préférence was intended. None of the facts or clrcumstance? 
of thls case are consistent wlth the suggestion that they dld not call on the 
credltors to Investigate, and that the Investigation would not hâve led to that 
scant Information that is necessary to make a préférence voidable. The 
adjudicated cases generally show that fewer facts than are developed in 
this case and more subtle clrcumstances hâve been held sufflcient to put the 
stamp of disapproval of the lave on transactions smacklng of préférence. 
See Collier on Bankruptcy (5th Ed.) p. 459, and cases cited In notes. 
See, also, In re Andrews, 14 Am. Bankr. Rep. 247, 135 Fed. 599; In re 
Gilbert, 8 Am. Bankr. Rep. 101, 112 Fed. 951. 

Wi'thout resting this décision on the proposition that ail preferred debts 
should be counted In Computing the amount owlng by a bankrupt, the facts 
and circumstances attending the transfer In the présent case render It clearly 
voidable under section 60b; and as a surrender should be enforced by the 
trustée, the resuit will be that after such surrender, even at the end of liti- 
gation (Keppel v. Tiffln Savings Bank, 13 Am. Bankr. Rep. 552, 25 Sup. 
et. 443, 49 L. Ed. 790), the clalms of the preferred creditors will be valid 
debts against the estate, as much so as any debts now allowable. The 
bankrupts having been insolvent at the time of said preferential transfer, 
and the amount thereof added to the other debts clearly making the debts of 
the flrm in excess of $1,000, the flrm will be adjudicated, and also the individ- 
ual members, as they hâve not interposed any défense against their Individual 
adjudication. 

George E. Shelley and J. F. Cari, for petitioning creditors. 
E. B. Coopwood and Allen & Hart, for bankrupts. 

MAXEY, District Judge. The court concurs in the conclusion 
announced by the référée in the foregoing elaborate and well-con- 
sidered opinion. An order will therefore be entered, affirming the 
order passed by the référée adjudging McMurtrey & Smith bank- 
rupts, in accordance with the prayer of the petitioning creditors. 



O'RBILLY DE CAMARA v. BROOKE, Major General. 
(District Court, S. D. New York. January 11, 1906.) 

1. KtrisANcœ — Abatement — Slauqhtebhouse — ^Abolition op Peivatb Fban- 

CHISE. 

Plalntiff was the heredltary owner through a grant from the Spanlsh 
govermxient of the exclusive franchise to slaughter cattle in the city 
of Havana, and maintained a slaughterhouse, the offal from which 
was discharged into a creek which passed through a portion of the clty 
and emptied into the harbor. By reason of such offal and also of sewage 
discharged into the creek it became a public nuisance daugerous to health. 
Held that, while such facts authorized the abatement of the nuisance 
by the public authorities In the exercise of the police power, they did not 
justlfy the abolition of plalntiff's franchise by the United States military 
governor of Cuba as an exercise of such power; it being shown that 
the slaughterhouse itself was kept In a sanitary condition and was not 
dangerous to the public health. 

2. United States— Militaet Goveenob of Cuba— Liabilitt foe Official 

ACTS. 

Défendant, whlle governor of Cuba during Its occupation by the United 
States, abolished a valuable franchise owned by plalntiff, who was a 
Spanish subject. On appeal the Secretary of War of the United States 
confirmed the goverhor's order. Subsequently, by the so-called "Platt 
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Amendment," Incorporated In the treaty between the United States and 
the Republic of Cuba, it was provided that "ail aets of the United States 
in Cuba during its military occupancy thereof are ratified and validated 
and ail lawful riglits acquired tbereunder shall be maintalned and pro- 
tected." Beld, that such ratification was équivalent to an original author- 
ization of défendant by the United States government to malie the order 
in question and exempted défendant from any personal liability to plain- 
tiff for depriving her of her property right in the franchise, and trans- 
ferred such liability, if any, to the United States, or to the government of 
Cuba. 

Coudert Bros. (Paul Fuller, Frédéric R. Coudert, and Crammond 
Kennedy, of counsel), for plaintiff. 
Charles W. Russell, Asst. Atty. Gen., for défendant 

HOLT, District Judge. This action was brought by the Countess 
of Buena Vista, a subject of the King of Spain, residing in Havana, 
Cuba, against Maj. Gen. John R. Brooke, to recover damages alleged 
to hâve been caused to the plaintifï by an order of Gen. Brooke, made 
August 10, 1899, when he was military governor of the Island of Cuba, 
abolishing the right or franchise to slaughter cattle in the city of Ha- 
vana, owned by the plaintifï. A demurrer was originally interposed 
to the complaint, and overruled. The substantial facts alleged in the 
complaint are stated in the opinion on the demurrer. O'Reilly de 
Camara v. Brooke (D. C.) 135 Fed. 384. After the décision of the 
demurrer an answer was interposed, évidence taken, and the cause 
brought on for final hearing upon the pleadings and proofs. Upon the 
argument some of the défenses which were raised by the demurrer 
hâve been referred to, but I hâve seen no ground to change the views 
stated in the opinion upon the demurrer. The évidence, however, has 
brought before the court facts which did not appear upon the face of 
the complaint, which are claimed to be défenses to the action. Thèse 
défenses are, in substance, that the abolition of the plaintiff's right or 
franchise to slaughter cattle in Havana was justified as an act under 
the police power, in the interests of the public health, and that, the 
United States government having ratified the action of Gen. Brooke 
in abolishing the plaintiff's right or franchise, the plaintifï has no 
longer any claim against Gen. Brooke, for the damages alleged in the 
bill. 

The substantial facts upon which it is alleged that the order of 
Gen. Brooke was justified as an exercise of the police power for the 
protection of the pubHc health are thèse: The slaughterhouse, in 
which the killing of cattle, under the concession to the plaintiff, was 
carried on, was established many years ago, by the side of a creek 
emptying into the harbor of Havana. It was, when established, well 
outside the settled limits of the city. It was admitted by counsel 
upon the argument that the real estate constituting the slaughtering 
establishment had always belonged to the city. A ditch or small canal 
led from the slaughterhouse to the creek, and ail the ofifal from the 
slaughtering of animais was for many years discharged into the creek 
through this canal. The creek was also a gênerai réceptacle for sew- 
age of ail kinds from the houses on its banks. The resuit was that 
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for many years the creek, and particularly its mouth and the part of 
che bay adjacent, was filled with a decaying and offensive mass of offal 
and sewage. In the meanwhile, the city had extended until, at the 
time of the American occupation, a large number of people of the poor- 
est dass, hved in the vicinity of the creek. The gênerai conditions 
of the health of that portion of the city were very bad. A hospital 
existed there, in which the death rate was 60 per cent, of ail the pa- 
tients admitted, and the évidence clearly shows, as might hâve been in- 
ferred without évidence, that the filthy condition of the creek, and of 
the bay around its mouth was in a very high degree deleterious to 
the public health. Soon after the American occupation began, Gen. 
lyudlow, the governor of Havana, instituted gênerai measures for clean- 
ing the city, and one of the principal things which he did was to re- 
move the accumulated filth in and at the mouth of the slaughterhouse 
creek. A gang of men, with spécial apparatus provided for the pur- 
pose, removed the offensive matter and deodorized it. About 1,000 
tons of lime were used for the purpose. The discharge of the offal 
from the slaughterhouse through the canal and creek was discontinued, 
and it was thereafter removed in carts, and properly disinfected. 
Thereafter the gênerai condition of the slaughterhouse itself was 
good. A commission which investigated its management reported 
that it was "businesslike and efficient." In January, 1899, the governor 
appointed a finance commission, to consider and report, among other 
things, upon the sources of city revenue. That conamission made a 
report in March, 1899, in which it referred in détail to the income of 
the city, and particularly to the income received from water rents and 
slaughterhouses. It reported, in substance, that the water supply and 
the right to slaughter cattle had both been conceded to individuals by 
the Spanish government, and that but for the private rights of such in- 
dividuals they would afford a basis of taxation for increased revenues 
to the city. Thereafter Gen. Ludlow issued orders abolishing the 
private rights of the owners of thèse concessions, and turning over 
the administration of the water supply and of the slaughtering of 
animais to the municipal authorities, with the resuit of a large in- 
crease in the city revenues from those sources. In my opinion, the 
évidence establishes that, although the filth in the slaughterhouse creek 
before the American occupation had been a public nuisance, justifying 
any action necessary on the part of the authorities, under the police 
power, to abate it, it was no part of the duty of the plaintiff, under her 
right to slaughter cattle, to abate it; but it was the duty of the public 
authorities to keep the creek clean and uncontaminated, as a part of 
their gênerai duty to provide for the removal of filth, and for adéquate 
sewerage for the city at large. It was the plaintiff's duty to keep the 
slaughterhouse clean and wholesome, and the évidence shows, in my 
opinion, that she did so. I think that the real object of Gen. Ludlow 
in abolishing her concession was to make it possible to increase the city 
revenue, and not to improve the public health. It appears, on the 
évidence, that the main reason why Gen. Brooke issued his order of 
August lOth was that he was advised that, as a légal question, it was 
doubtful whether Gen. Ludlow had authority to make the order which 
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he had made on May 20th, aud it was deemed advisable that the con- 
cession should be abolished by unquestionable authority. I think, how- 
ever, that Gen. Brooke, when he made the order, was partly actuated 
by the idea that he was justified in making it for the protection of the 
pubHc health, he having a gênerai impression that the plaintiff was 
legally responsible for the former condition of the slaughterhouse 
creek. In view of ail thèse circumstances, I do not think that the order 
of Gen. Brooke of August lOth can be justified as a valid exercise 
of the police power. The thing which the order abolished was not the 
particular slaughterhouse where the plaintiiï had carried on the busi- 
ness, but was the right to slaughter cattle at ail. The city authorities, 
after the order abolishing the plaintifï's right was issued, carried on 
the same business, in the same slaughterhouse, and employed the same 
manager who had conducted the business for the plaintiff. If the 
maintenance of the slaughterhouse at that place for any reason was 
objectionable, it was in the power of the city to hâve established an- 
other sufficiently far from the settled limits of the city to constitute 
no nuisance. Indeed, under modem methods of conducting the busi- 
ness of slaughtering cattle, in which the entire products of the busi- 
ness are saved and utilized for commercial purposes in varions ways, 
there is no longer any reason why any slaughterhouse should consti- 
tute a nuisance to the neighborhood in which it is placed. 

The remaining défense relied on in this case is that the United 
States government ratified the action of Gen. Brooke, and that, there- 
fore, whatever claim the plaintiff has is a claim against the United 
States, or the Republic of Cuba, and not against Gen. Brooke. The 
évidence upon this subject, in substance, is that, after Gen. Brooke's 
order was promulgated, the plaintiff appealed to the Secretary of War, 
and thereupon the Secretary of War made a décision or order, of 
which the f ollowing is a copy : 

"In the matter of the application of the Countess of Buena Vista for 
revocation of certain order of the military governor of Cuba. I cannot as- 
sent to ttie proposition that the right to perform an,y part of the duties. or 
receive any part of the compensation attached to the office of slieriff of Ha- 
bana under Spanish sovereignty, constitutes a perpétuai franchise which could 
survive that sovereignty. The fact that the Spanish Crown permitted an office 
to be inherited or purchased dces not make it any less an office the contin- 
uanee of which is dépendent iipon the sovereignty which created it. ïhe serv- 
ices which the petitiouer claims the right to render and exact compensation 
for are in substance an exercise of tlie police power of the state. The right 
to exercise that power under Spanish appointment or authority necessarily 
terminated when Spanish sovereignty in Cuba ended. It thereupon became the 
duty of the military governor to nialîe a new jn-ovision uuder which this part 
of the power of the new sovereignty. which took the place of the sovereignty 
of Spain, should be exereised, and the neeessary service rendered to the pub- 
lic. The petitioner has been deprived of no property whatever. The office, 
right, or privilège which she had acqiiired by inheritance was in its nature ter- 
minable with the termination of the sovereignty on which it depended. The 
question whether by reason of anything done before that time the right to 
compensation from the municipality of Ilabana has ariseu is a question to 
be determined by the courts of Cuba. The application for the révocation of 
the order heretofore made herein by the military governor of Cuba is denied. 

"December 24, 1900. 

"Elihu Eoot, Secretary of War." 
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In an act making appropriations for the support of the army, passed 
March 2, 1901 (31 Stat. 897, c. 803), a provision was inserted, com- 
monly called the "Platt Amendment," which provided that the Prési- 
dent was authorized to "leave the govemment and control of the Island 
of Cuba to its people so soon as a government shall hâve been estab- 
lished in said island under a Constitution which * * * shall define 
the future relations of the United States with Cuba" in certain re- 
spects, one of which was "that ail acts of the United States in Cuba 
during its military occupancy thereof are ratified and validated, and ail 
lawful rights acquired thereunder shall be maintained and protected." 
This provision, with the other provisions of the Platt amendment, was 
incorporated in the treaty with Cuba of May 22, 1903 (33 Stat. 2249), 
and as such is a part of the suprême law of this country. 

I think it must be conceded that if the United States government 
had originally authorized and directed Gen. Brooke to issue the order 
of August lOth, the United States government, and not Gen. Brooke, 
would hâve been responsible to the plaintiff. If, for instance, Congress 
had passed an act abolishing the plaintifif's hereditary right to slaughter 
animais in Havana, and had directed Gen. Brooke to carry it out, no 
one, in my opinion, could claim that Gen. Brooke was personally liable 
in damages for obeying the order of the government. But it is well 
settled that a subséquent ratification by a government of an officiai act 
of its officer is équivalent to original authority. Buron v. Denman, 
2 Exch. 167 ; The RoUa, 6 Rob. Adm. 364 ; Secretary of State in Coun- 
cil of India v. Kamachee Boye Sahaba, 13 Moore, P. C. 22. 

In Buron v. Denman, 2 Exch. 167, the défendant, a commander in 
the English navy, was sued for damages for f reeing certain slaves 
and destroying certain slave barracoons or factories on the west coast 
of Africa, owned by a Spaniard. By the laws of Spain, his ownership 
of the slaves liberated and property destroyed was valid, and the de- 
fendant's act, under the English authorities, was admittedly illégal. 
After the defendant's action he made a report of it to the Admiralty, 
and the Admiralty reported the transaction to the English Foreign Of- 
fice. Thereupon Lord Palmerston, Minister for Foreign Affairs, issued 
an order approving the conduct of Commander Denman, and it was 
held that this amounted to a ratification of his action by the English 
government, and the suit was dismissed on that ground. 

In The RoUa, 6 Rob. Adm. 364, an American ship and cargo was 
proceeded against for a breach of a blockade. It was claimed as a dé- 
fense that the blockade was illégal. In reply to this argument, Sir 
William Scott said : 

"However irregularly he [the British commander] may hâve acted towards 
his own government, the subséquent conduct of government iu adopting that 
enterprise, by directing a further extension of that conquest, veill hâve the 
effect of legitimating the acts done by him, so far at least as the subjects of 
other countries are concerned." 

In Secretary of State v. Kamachee Boye Sahaba, 13 Moore, P. C. 
22, an agent of the East India Company, upon the death of the Rajah 
of Tanjore, decided that his office was extinct, and that his private 



E. A. HOLMES & OO. T. UNITED STATES PIRE INS. CO. 863 

property passed to the East India Company. This décision was ratified 
and approved by the Council. The principle decided is stated in the 

syllabus : 

"An act done by an agent of the government, though In excess of his author- 
ity, being ratified and adopted by the government, held to be équivalent to 
préviens authority." 

The action of the Secretary of War on the appeal taken to hîm by 
the plaintifï, in my opinion, must be held to be a ratification of the 
action of General Brooke by the government of the United States, as 
the order of Lord Palmerston, approving the conduct of Commander 
Denman, was held to be an act of the government of England. It pré- 
sents perhaps a stronger case of ratification by the government than 
some of the other cases cited. Moreover, the passage by Congress of 
the act containing the Platt amendment, and the adoption of the treaty 
with Cuba containing it, was an express ratification, by the highest 
authority, by the government of the United States, or of Cuba, or of 
both, of ail acts of American officers and agents during the occupation 
of Cuba by the United States forces. It was, in my opinion, équivalent 
to a gênerai act of indemnity, which, upon gênerai principles, would 
hâve barred an action against the défendant. Phillips v. Eyre, L. 
R. 6 Q. B. 1. If there be any doubt whether, under constitutional 
guaranties, a vested claim of a citizen of the United States could be 
afifected by such governmental action, there can be none, I think, as to 
the effect of such action upon a claim held by an alien. 

In my opinion, the plaintifï has a just claim for damages, for the 
destruction of her property, against the United States, under its ob- 
ligations assumed in its treaty with Spain, or against Cuba, under its 
obligations assumed in its treaty with the United States, or against 
both governments, but she has no longer any right of action remain- 
ing against the défendant. 

My conclusion is that the complaint should be dismissed, with costs. 



E. A. HOLMES & CO. et al. v. UNITED STATES FIRE INS. CO. 

(Circuit Court, W. D. Tennessee, W. D. January 20, 1906.) 

Nos. 592, 593, 594. 

1. Removal of Causes — Amount in Dispute — Sepabate Actions on Con- 

TBACTS. 

The holder of two Insurance policies issued by the same company, on 
each of which he has a cause of action, has the right to bring sépara te 
actions thereon; and where he does so in a state court, the amount sued 
for in each case being less than $2,000, the actions are not removable, 
although the aggregate amount sued for exceeds such sum. 

[Ed. Notes. — Separable controversy as ground for removal of cause to 
fédéral court, see notes to Robbins v. Ellenbogan, 18 0. G. A. 86; Mecke 
V. Valleytown Minerai Co., S5 C. C. A, 155.] 
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2. SÀME — Effect op Consolidation. 

The fact that two actions between the same parties, pending tn the 
same state court, and each Involving less than §2,000, are Consolidated on 
motion of the défendant for "taliing proof and hearing," does not render 
the Consolidated cause removable as a single action. 

On Motion to Remand to State Court. 

Thèse are motions to remand to the state court. The faets as presented on 
the face of thèse records are as follows : On the 3d of November, 1904, the 
complainant, Holmes & Oo., was a merchant at Durhamville, Lauderdale 
county, Tenu., and on that day took out a fire insuranee policy for .1!1,000 on 
its stock of eoods with the défendant insuranee compàny. On the IGth day of 
Deeember, 1904, Holmes & Co. took out an additional fire insuranee policy for 
,Ç1,500 on this same stock of goods with the défendant insuranee company. 

Both polîcies ran for one year from the date of issuance. On the ■ 

day of February, 1905, this stock of goods was destroyed by fire. On the 2r)th 
day of September, 1905, Holmes & Co. and the Ripley Bank, citizens, Tenu., 
Tennessee, flled their bill in the chancery court of Lauderdale couuty, Tenn., 
against the défendant, a nonresldent corporation, seelving to recover on the fire 
policy for $1,000, issued Nov. 3, 1904. On the same day the same complain- 
ants fîled their bill in the same court against the same défendant, seeking 
to recover on the fire policy for $1,500, issued on the ICth day of Deeember, 
1904. Seasonably the défendant fiied its pétition for removal to this court 
of each of thèse cases, on the grounds of diverse citizenship, and alieging that 
the amount involved exceeded $2,000, exclusive of interest and costs. As a 
further ground of removal it Is alleged in the pétition that thèse "two sep- 
arate suits were thus instituted for the fraudulent purpose of preventing the 
removal of said causes to the fédéral court." The learned chancellor deelined 
to order either of said suits to be removed. Thereupon the défendant filed its 
separate answer to each of the bills so flled against it, and moved the court 
to consolidate the two causes. This motion was allowed, and the decree re- 
cites that: "It appearing that défendant bas answered sîild bills, and after 
argument was heard. the court is of the opinion that thèse two cases involve 
fhe same questions of law and (act, and is of the opinion that said two causes 
should be Consolidated for the purpose of taking proof and hearing. And it 
is so ordered." After the causes were thus Consolidated, the défendant filed 
its pétition for removal of the Consolidated cause to the fédéral court, upon 
the ground of diverse citizenship, and presumably on the ground that the 
amount Involved in the Consolidated causes exceeded $2,000 exclusive of 
interest and cost, though the pétition does not allège the last-mentioned juris- 
dictional fact. This application for removal was also denied by the chan- 
cellor. Thereupon, the défendant procured certifled copies of the records In 
each of the separate cases, and also of the Consolidated case, and filed them 
in this court, and the motion to remand in each of thèse cases is now before 
the court 

Pierson & Pierson, for complainant. 

Kirkpatrick & Son and Metcalf, Minor & Metcalf, for défendant. 

McCALL, District Judge (after stating the facts). As Mr. Justice 
Harlan says in McDaniel v, Traylor, 196 U. S. 426, 25 Sup. Ct. 373, 
49 L. Ed. 533 : 

"The question of jurisdlction hère presented arises out of faets not to be 
found in any case brought to our attention or of which we bave knowledge." 

The diverse citizenship of the parties is not denied. The jurisdic- 
tional question presented is one only as to the amount involved. Did 
the complainant hâve the right to bring two separate suits on two sep- 
arate written contracts against the same insuranee company, insuring 
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them against loss by fire? I think so. If they had the right to do so, 
they would not be acting fraudulently if they brought a suit on each of 
them, although the suits were instituted the same day and in the same 
court. 

Chapter 866, Act Cong. Aug. 13, 1888, 25 Stat. 433 [U. S. Comp. St. 
1901, p. 508], provides: 

"That the Circnit Courte of tlie United States shall hâve original cognizance. 
concurrent with tlie courts of the several states, of ail suits of a civil nature 
at common law or in equity, when the matter in dispute exeeeds, exclusive of 
iuterest and costs, the sum or value of two thousant dollars," etc. 

. The amount involved in neither of the cases exceeded the sum or 
value of $2,000, and hence the chancellor was correct in refnsing de- 
fendant's pétition for removal in each of thèse separate cases. The 
complainants had the right to bring but one suit to recover on both 
poHcies. They could hâve joined their causes of action, had they 
chosen to hâve done so. They having elected to bring a suit on each 
policy separately, they hâve a right to prosecute each suit to a final 
décision in their own way. This is the rule in actions of tort which 
might hâve been brought against many persons, or against one or 
more of them; but, when brought in the state court jointly, it would 
contain no separable controversy which would authorize its removal 
by some of the défendants into the fédéral jurisdiction, though différ- 
ent défenses are set up by separate answers. "The cause of action is 
the subj.ect-matter of the controversy, and that is, for ail the purposes 
of the suit, whatever the plaintifif déclares it to be in his pleading." 
Powers V. Chesapeake & Ohio R. R. Co., 169 U. S. 92, 18 Sup. Ct. 264, 
42 L. Ed. 673. Chesapeake & Ohio R. R. Co. v. Dixon, 179 U. S. 131, 
21 Sup. Ct. 67, 45 L. Ed. 121. Alabama Great Southern Railway Com- 
pany v. Thompson, Adm'r (Oct. Term, 1905) 26 Sup. Ct. 161, 50 L. 
Ed." — . 

Thèse cases hold that no separable controversy exists where joint 
tort-feasors are sued jointly, albeit separate suits would lie against 
each, and each défendant might hâve a différent défense. Does it stand 
to reason, then, that a défendant would hâve the right to say that a 
complainant must join ail his causes of action against one défendant in 
one suit, so that the total amount involved would confer jurisdiction of 
the fédéral court, whereas, the jurisdiction would not exist in any one 
of such causes of action, and that, because he brings separate suits in 
each cause of action, he does it for the fraudulent purpose of preventing 
a removal to the United States court? To so hold would be équivalent 
to holding that one who brings his action in the state court for damages 
to recover $1,999 does so for the fraudulent purpose of preventing the 
removal of the cause to the United States courts. Such a position is 
not tenable. 

In addition, the rule is now well settled that under the judiciary act 
of 1887-88 a suit cannot be removed from the state court unless it 
might hâve been brought originally in the Circuit Court of the United 
States. Traction Company v. Mining Company, and cases cited, 196 
U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 462. Certainly, neither one of 
the separate actions could hâve been brought originally in the Circuit 
142 F.— 55 
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Court of the United States, because the amount învolved did not ex- 
ceed in amount or value' $3,000, exclusive of interest and costs. Now 
what effect did the decree consolidating thèse cases hâve on the right 
of défendant to hâve them removed to the United States court? The 
decree did not merge the two cases into one. It did not destroy the 
complainant's right to hâve each of them heard and determined on 
its merits. Neither case lost its identity. "In equity an order of con- 
solidation simply has no other efïect than to hear the cases consolidated 
at the same time." And they are to be determined exactly as if 
the cases were heard separately. 4 Eng. & Am. Encyc. Pleading & 
Practice, p. 695 ; Masson v. Anderson, 62 Tenn. 295. 

The efïect of defendant's insistence is that on his motion to con- 
solidate thèse cases, as stated, he has acquired a right that he did not 
hâve before; that is, he has converted complainant's two separate 
suits for $1,000 and for $1,500 into one suit for $2,500 and thus ac- 
quired the right, in so far as the amount involved is concerned, to re- 
move the cases to the fédéral court. To sustain this position Marshall 
V. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. Ed. 870, is relied upon. 

After a careful examination of that case, I cannot see how it can 
be appHed to the case at bar. In the case just cited, it is held that the 
complainant had the right to bring one bill to enjoin the collection of 
several judgments against her in the state court, aggregating more 
than $3,000, although no one of them amounted to $500 (the then juris- 
dictional amount of the United States court) , and that the case was a 
removable one to the United States court upon the ground that the 
amount involved exceeded in value $500. Had this complainant filed 
her bills separately, seeking to enjoin the collection of each of thèse 
small judgments, none of which amounted to $500, would it be insisted 
hère that on a pétition for removal by the défendant in each case that 
it would hâve been removed ? I think not. But in that case the com- 
plainant sought relief from the sum total of the small judgments, and 
the bill on its face disclosed that they amounted to more than $3,000 ; 
and the court held that, since ail thèse small judgments were in favor 
of and against the same parties, and they were ail obtained by the same 
method, and if one was void ail were void, they could be joined in the 
one action, and jointly they amounted to a sum sufficient to confer 
jurisdiction on the United States court. 

That is not the case at bar. Hère the complainant has chosen to 
bring an action on each of the two separate demands, and the défend- 
ant insists that, because they hâve been consolidated for "taking proof 
and hearing" on his motion in a state court, they thereby become one 
suit, and are therefore removable in so far as the amount involved is 
concerned. In other words, for the purpose of making the amount in- 
volved sufficient to confer jurisdiction on this court, he seeks to compel 
complainant to do what the complainant voluntarily did in the case last 
cited; that is, join his two causes of action so as to enable défendant to 
remove them to the United States court. 

: In Whitcomb v. Smithson, 175 U. S. 635, 20 Sup. Ct. 248, 44 L. Ed. 
303, one of the codefendants, a receiver, filed a pétition for removal to 
the United States court. The case was remanded upon the ground that 
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there was no separable controversy and that the joinder was in good 
faith. Upon the trial in the state court a verdict was directed in favor 
of the railway company, codefendant of the receiver. Thereupon the 
receivers asked permission to file a supplemental pétition for removal, 
which was denied, and a verdict was returned against the receivers 
only. In that case, Mr. Chief Justice Fuller, delivering the opinion of 
the court, said : 

"The contention hère is that when the trial court determined to direct a 
verdict in favor of the Chicago Great Western Railway Company, the resuit 
was that the case stood as if the receivers had been sole défendants, and that 
they acquired a right of removal which was not concluded by the prevlous 
action of the circuit court. This might hâve been so if, when the cause was 
called for trial in the state court, plaintiff had discontinued his action against 
the railway company, and thereby elected to prosecute it against the receivers 
solely, Instead of prosecuting It on the joint cause of action set up in the 
complaint against ail the défendants. Powers v. Chesapeake & Ohio Railway, 
169 U. S. 92, 18 Sup. Ct. 264, 42 L. Ed. 673. But this is not the case. The 
joint llability was insisted on hère to the close of the trial, and the nonlla- 
bility of the railway company was ruled in invitum." 

In other words, in the cases at bar the right to remove depended 
upon the case made in the complaint in each case separately, and that 
right, in the absence of a showing of fraud in bringing the action sep- 
arately, was not afïected by an order of the state court to consolidate 
the cases for "proof and hearing." In the Whitcomb Case, supra, 
it is held that the ruling of the court in directing a verdict for one of the 
défendants was not a ruling on the question of jurisdiction. It was 
without the assent of the plaintiff, and that, although this ruling left as 
défendants only the parties who had applied for a removal previously, 
such ruling at that time did not operate to make the cause removable. 
"The right to remove was not contingent on the aspect the case may 
hâve assumed on the facts developed on the merits of the issues tried. 
As we hâve said, the contention that the railway company was fraud- 
ulently joined as a défendant has been disposed of by the Circuit 
Court." Whitcomb v. Smithson, 175 U. S. 635, 20 Sup. Ct. 248, 44 L. 
Ed. 303. So in this case the ruling of the state chancelier, consolidat- 
ing the cases for "proof and hearing," was not a ruling on the question 
of jurisdiction. It was without the assent of the complainant, and it 
did not operate to make the causes removable. The right to remove 
was not contingent on the aspect the cases may hâve assumed after the 
order consolidating them. The contention that separate actions were 
brought for the fraudulent purpose of preventing the removal of the 
cases to the fédéral court had previously been disposed of by the chan- 
cellor. 

The motion to remand in each of thèse cases is allô w éd. 



8G8 142 FBDBEAL KEPOETBR. 



KELLET BROS. & SPIELMAN v. DIAMOND DRILL & MACHINE CO. et al. 

(Circuit Court, E. D. Pennsylvania. January 19, 1906. On Motion for 
Stay, February 1, 1906.) 

No. 43. 

1. Eqxtity — Bill dp Review — ^Afteb-Discoveeed Evidence. 

In the case of a 'bill of review based upon after discovered évidence, 
the question of diligence is necessarlly a preliminary one upon wliich It 
Is not necessary to join issue by the pleadings, but which is to be con- 
sidered and passed on at the time appiication is made for leave to file 
the bill, and, havmg been once disposed of when the bill is allowed, it 
will not again bé considered on the final hearing. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, § 1094.] 

2. Patents — Anticipation — Coil Clasps fob Fastening Belts. 

The Jackson patent, No. 43.3,791, for a coil clasp for fastening belts, 
bags, etc., in so far as it relates to belts, is void for anticipation by a 
slmilar devlce previously in use for many years for fastening the ends 
of belt conveyors in paper-making machines. 

3. Appeal — Vacation oi* Deceee — Povfee to Continue Injunction Pendinq 

Appeai. 

Where a decree sustaining the valldity of a patent and awarding an 
Injunction against its infringement is subsequently set aside on a bill of 
review and the original bill dlsmissed, the court bas no power to continue 
the injunction in force pending an appeal from tlie later decree. 

[Ed. Note. — ^Por cases In point, see vol. 2, Cent. Dig. Appeal and Brror, 
§ 2207.] 

In Equity. Supplemental bill in nature of bill of review. On final 
hearing. 

For original opinion upholding the patent and finding infringement, 
see (C. C.) 120 Fed. 282, affirmed 123 Fed. 882, 59 C. C. A. 370; 129 
Fed. 756, 64 C. C. A. 284 ; permission granted by Circuit Court of Ap- 
peals to reopen the case, 136 Fed. 855 ; and opinion on pétition, in pur- 
suance of same, for leave to file the présent bill (C. C.) 138 Fed. 833. 

Horace Pettit, for complainants. 
W. C. Strawbridge, for respondents. 

ARCHBALD, District Judge.^ The évidence which is now present- 
ed is the same as upon the hearing of the pétition for leave to file the 
présent bill, and as wt.s before the Circuit Court of Appeals, when per- 
mission was obtained to reopen the case ; the respondents having made 
no attempt to impeach or réfute it. The bill as a resuit must be sus- 
tained, for the reasons given in allowing it to be filed, unless in the 
light of the argument which lias been made, I find myself unable to 
adopt and follow the views which were then expressed. 

The new évidence brought forward to invalidate the patent, which 
was discussed at that time, was with regard to the alleged use of a 
similar device for fastening together the ends of leather driving belts, 
by Franz J. Maier, in his Spring Bed Works at Trenton, N. J. The 

'Specially asslgued. 
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character as well as the use of the fastener was testified to by Maîer 
with considérable defîniteness and particularity ; and he was corrobo- 
rated by others who worked in the shop. But the device was only spar- 
ingly employed, and in the end was entirely abandoned, and no sample 
of it was therefore able to be produced. Neither was the time fixed 
with any great degree of certainty, being given as somewhere from 
1885 to 1888, or possibly after that, although ail the witnesses unité in 
saying that it was before the removal of the shop from Warren street, 
Trenton, where it was first located, which is said to hâve occurred in 
April, 1889 ; a date, by the way, which was that of the application for 
the patent in suit The weakness of this évidence is that it rests wholly 
in paroi, there being nothing by way of records or material exhibits 
to substantiate it, and the anticipating use relied upon to avoid the 
patent being thus made to dépend on the uncertain memory of witness- 
es, after a long lapse of years, in which they hâve had no occasion to 
keep alive their remembrance of the occurrences testified to. This 
feature of the case was commented upon in the opinion allowing the 
présent bill, but was not regarded as sufïïcient at that stage of the case 
to call for withholding assent. My hope was that further investigation 
on both sides would resuit in the évidence being either so strengthened 
as to leave it in no uncertainty, or so discredited as to make it alto- 
gether unreliable. I hâve to confess to some perplexity, now that it 
remains unchanged. 

In the Barbed Wire Patent Case, 143 U. S. 275, 12 Sup. Ct. 443, 36 
Iv. Ed. 154, and in Deering v. Winona Harvester Works, 155 U. S. 286, 
15 Sup. Ct. 118, 39 L. Ed. 153, attention is called to the high character 
of proof, which is required with regard to an alleged prior use, in order 
to overturn a patent, it being declared that it should be established by 
évidence so cogent as to leave no reasonable doubt in the mind of the 
court as to the actual occurrence of that which is testified to. The argu- 
ment employed in the first of thèse cases, to discrédit the anticipatory use 
which was there set up, may also, with adaptive changes, be repeated 
hère. For if Maier, as he states, had in successful use a device of the 
kind which he describes, it is certainly remarkable, that he should hâve 
applied it to the fastening together of his coil bed springs, which he 
forthwith proceeded to patent as something worth the while ; and yet 
failed to do anything with it, as a belt fastener for which according to 
the sequel, it was particularly valuable, which he does not seem to hâve 
seen. In the latter capacity, it evidently was not a success, or it would 
not hâve been given up, thus raising the doubt whether the device was 
in fact the same as the one in suit ; or, if not that, inducing the belief , 
that it was of such rudimentary and imperfect character as to stand 
as an unsuccessful and abandoned experiment of which the law takes 
no account. Moreover, if unsupported évidence, such as this, is not, ac- 
cording to the cases cited, to be accepted without serions réservation, 
when oiïered in the beginning, much more is it not, upon a rehearing, 
when the unsuccessful party is seeking to regain the place he has lost, 
after the proofs hâve been sifted and it has been found what they 
particularly lack. 
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It is possible, that, if thèse considérations had been given due weight 
at the former hearing, a différent resuit would hâve been reached, al- 
though it is to be remembered, as was noted at the time, that only tibe 
prima facie character of the proofs was passed upon. I propose to say 
nothing further however upon this branch of the case, allowing what 
has been said, both then and now, to stand for what it may be worth ; 
for I am convinced, as I was not convinced before, that there is a real 
and unquestionable anticipation of the patent, in the device found in 
paper making rnachines — both Fourdrinier and cylinder — for fasten- 
ing together the ends of belt conveyors, employed for taking up, carry- 
ing, and draining the pulp. Thèse fastenings, which according to the 
évidence hâve been in use anywhere from 20 to 40 years, consist in 
spiral coils, inserted into the spaces or apertures found in the fabric, 
and being intermeshed are locked together by means of an intersecting 
pin; thus corresponding in both form and function with the device in 
suit. The attempt is made to distinguish them by the suggestion, that 
the belts in use in paper making machines are mère conveyors, and not 
power belts such as those on which the fastenings in suit are employed. 
But the terms of the patent are gênerai, and apply to belts of every 
description, the use of the device on machine or power belts being a 
mère adaptation, and not an independent and characterizing function. 
Nor even so, indeed, has it escaped challenge, as being beyond the scope 
of the patent, which is not thus to be controlled by it. Kelley Bros. 
& Spielman v. Diamond Drill & Machine Co., 123 Fed. 882, 886, 59 
C. C. A. 370, Acheson, J., dissenting. Neither is any comparison to be 
made with the Rowat or Schpakowsky patents, which were considered 
at the original hearing and held not to be anticipations, so as to make 
what was said of them applicable hère. As is there pointed out, thèse 
are belts, and not belt fasteners, and while the common construction of 
intermeshing coils, locked with a pin, may be employed; having re- 
gard to the resuit aimed at, they difïer widely from anything 
which we hâve hère. It is further said, however, that the open meshes 
of the wirè cloth, used in paper machines, through which the coils are 
inserted, are not the same as the apertures, made for the purpose in 
leather belt ends, or other similar fabrics, the edges of which are to be 
fastened together. But hère again the generality of the patent is not 
kept in mind, which is satisfied with a row of holes or apertures, how- 
ever produced, through which the spiral coils may be inserted, "where- 
by" — in the terms of the patent — "strips are formed within each coil." 
It is fînally contended, that the interlocking pin, in use in the wire 
cloth fasteners, is so light that it bends under the strain, and runs 
through the coils zigzag, thus being irremovable, and not fulfilling the 
patent. But this does not change the essential character of the con- 
struction, as an anticipation. Ail that would be necessary, to make the 
pin removable, would be to hâve it stouter, and it certainly involves no 
invention to enlarge or thicken this feature of the device for that pui- 
pose. Moreover, it is asserted without contradiction, that the pull of 
power belts is often so great as to bend the pin in exactly the same way, 
making it similarly unremovable. The significant thing in both devices, 
which causes the one to stand in the way of the other, is that, for the 
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purpose of conveniently fastening together the ends oi the beit or fab- 
ric to be united, spiral coils are inserted into such ends, through holes 
substantially equidistant apart, the overlapping spaces within the coils 
being thus able to be brought together and intermeshed, and a pin run 
through to lock them. The construction in each is thus the same, as 
is the purpose to be accomplished, which is effected in the same manner. 
This character of fastening, which is shown by the numerous référ- 
ences, brought forward at the original hearing, from various arts, to be 
by no means novel, is thus proved to hâve been in actual use, long prior 
to its discovery and adaptation by the présent inventer as a means of 
conveniently uniting belt ends, the very art by which its novelty is 
sought to be maintained. Hère is a clear anticipation, against which it 
is impossible to contend and the patent, to the extent that it is over- 
reached by it, must be declared to be invalid. 

It is said, however, that, in order to be entitled to the benefît of this 
évidence, the parties who rely upon it were bound to show, that, in 
the exercise of reasonable diligence, it could not hâve been produced 
before ; and that this was put in issue by the bill and answer and should 
therefore hâve been duly proved. It is no doubt true, that, before 
granting a rehearing, the court is to be satisfied upon this point, every 
party being required to bring forward, once for ail, at the original 
hearing, ail the évidence which is accessible to him, and not having 
the right to be heard again, except where something, calculated to 
change the resuit, has been passed by, which could not with reasonable 
diligence hâve been previously discovered and supplied. But, in the 
case of a bill of review, based upon after-discovered évidence, the ques- 
tion of diligence is necessarily a preliminary one, addressed to the 
court, to be considered and passed upon at the time that application is 
made for leave to file the bill ; which will be denied, unless it appears, 
that the party has been diligent, and that the évidence was not fairly 
within his reach. 2 Dan. Chan. Prac. 1578; Dumont v. Des Moines 
Valley Railroad, 131 U. S. Append. clx. It is not to be left open, to 
corne up on the hearing of the bill itself. Lewellen v. Mackworth, 2 
Atk. 40; Hodges v. Mullikin, 1 Bland (Md.) 503. And having been 
once disposed of, when the bill is allowed, it is not necessary to go into 
it again. 

In the présent instance, not only was the question of diligence of 
necessity before the Court of Appeals, when application was made for 
leave to reopen the case, but it was also before this court, when leave 
to file the bill of review was given. It is true, that, in the opinion filed 
on the latter occasion, the ability of the complainants, with proper dili- 
gence, to bave secured the évidence with regard to the alleged prior use 
by Maier at the Trenton Bed Spring Works was the only thing dis- 
cussed; and whether the other évidence, which is now made the par- 
ticular reliance of the court, was reasonably accessible, was not appar- 
ently considered or passed upon. But if the mistake was made of not 
doing so it will not help matters to make another. Or, if need be, going 
back to the question, I will say, that I am as well satisfied with regard 
to this, as I was with regard to the other. The use of the device in 
controversy, to fasten together the ends of belt conveyors in paper 
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making machines, was by no means an obvious one, and might well 
hâve escaped notice in the prosecution of ordinary inquiry, particularly 
with the prominence which has been given to and the stress which has 
been laid upon, the subject of power belts, which is still persisted in. 
The discovery, as stated by counsel was an accident, the resuit of a 
chance disclosure, which L can well believe, and there certainly has 
been no lack of diligence, since then in making use of it. As shown 
by the authorities cited above, as well as by the approved forms in use 
(3 Dan. Chanc. Prac. *2065, *2067), the averment of diligence found 
in the bill, and the déniai of it made in the answer, raised, therefore, 
an unnecessary and immaterial issue, and counsel for the complainants 
committed no error in disregarding it. Some doubts on the subject, it 
is true, hâve been entertained (Story, Eq. PI. § 420 ; Mitf. & Tyler, Eq. 
Plead. & Prac. 186 ; 3 Encycl. Plead. & Prac. 591), and views to the 
contrary expressed (Dexter v. Arnold, 5 Mason, 308, Fed. Cas. No. 
3,856). But they must yield, in my judgment, to what has been other- 
wise directly decided. If counsel for the respondents had other ideas 
of the matter, and so failed at the proper time to take the steps which 
he would hâve donc, to contest the claim of diligence, the only thing 
that could now be done would be to reopen the case and go back to 
that point in it, which will hardly be insisted on, considering the de- 
sire of ail parties to hâve this litigation reach a finality. 

Being satisfied, then, by the showing which has been made, that the 
device in suit was anticipated in the way stated, and that, by reason of 
this, tlie decree sustaining the patent is in error, and works an injustice, 
the same must be set aside, and a new decree entered, declaring the pat- 
ent invalid to the extent that it is hère relied upon, and dismissing the 
bill ; which, under ail the circumstances, will be without costs to either 
party. 

Let a decree to that efïect be prepared by counsel. 

On Motion to Stay Efïect of Decree Reversing Decree in Original Suit. 

As a decree reversing the decree which was entered in the original 
suit is about to be registered, a motion is made to stay itb efïect to the 
extent of retaining in force the injunction which was heretofore issued, 
pending an appeal which is to be taken to the Circuit Court of Appeals, 
at its approaching session. The original decree sustained the patent and 
found it infringed (120 Fed. 282) and awarded an injunction as the 
conséquence, which has been operative for the last three years; and it 
is urged tliat until the case is finally determined this should not be 
changed, Several reasons are suggested ; principally, that the coming 
term of the Court of Appeals is very near, that the delay entailed will 
at the most be but for a few months, and that, the patent having been 
once sustained, the efïect of now giving the infringing parties a free 
hand will be disastrous to the business of the holders of the patent, 
while a continuance of existing conditions a little longer will not affect 
their opponents to anything like the same degree. But as I see the 
matter it is not a question of discrétion to which thèse suggestions are 
addressed, but of power. Where a patent is sustained, and an injunc- 
tion awarded by interlocutory or final order, there may be considéra- 
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tiens which should move the court to stay îts hand pending an appeal 
therefrom; and the issuing of an injunction being more or less dis- 
cretionary and the bill being still before the court, it would no doubt 
hâve the power to do this. But that is not this case. Hère the former 
decree awarding an injunction is to be vacated, and the bill dismissed; 
and it is from this that the appeal is to be taken. But once the decree 
to this effect is entered, what is there before the court, on which to 
base further action; or how can the court dismiss the bill, and at the 
same time retain the injunction which is founded upon it? It is in- 
deed said in Ferrand v. Hamer, 4 Myl. & Cr. 143, that a dismissa! 
of a bill does not necessarily dissolve an injunction. But I do not see 
how that can well be; and it was held otherwise in Green v Pulsford, 
2 Beav. 70, which certainly is the better as well as the accepted law. 
16 Am. & Eng. Enc. Law (2d Ed.) 425 ; 10 Enc. Plead. & Prac. 1028 ; 
Blennerhasset v. Scanlan, 1 Hogan, 363 ; Thomsen v. McCormick, 136 
111. 135, 26 N. E. 373; Rubon v. Stephan, 25 Miss. 253; Disbro v. 
Disbro, 37 How. Prac. (N. Y.) 148. 

Regarding, therefore, my power over the case as gone, upon the entry 
of the proposed decree dismissing the former bill, and that I cannot 
hold onto it as I am asked to do by an attempted continuance of the 
injunction, the motion is refused. 



MEILT CO. V. LONDON & L. FIRE INS. CO. 

(Circuit Court, B. D. Pennsylvanla. January 23, 1906.) 

No. 43. 

1. Corporations— AcTs of OFricEES— Willful Toets. 

Where ail of the stock of a corporation, except one share, was owned 
by one family, and M., who was président of the corporation, bnd eon- 
trol, management, and power of disposition of property of the corpora- 
tion destroyed by fire the same as if he had the title, évidence that the 
flre which destroyed the property was deiiberately and purposely caused 
by him to enable tlie corporation to collect its Insurance was admissible 
In an action brought by the corporation on a policy on such stocis. 

2. Insukance — Cause of Loss — Wrongful Acts of Insured. 

In an action by a corporation on a poliey, an instruction that If M. 
had control, management, and power of disposition of the property the 
same as if lie had title. or if there was an understanding among the 
stoekholders that M. should burn the property in order that they might 
collect the Insurance, and M. did willfully set flre to the store as alleged, 
défendant could not recover, was proper. 

[Ed. Note— For cases in point, see vol. 2.8, Cent. Dig. Insurance, § 1138.] 

3. Tkial — Instructions — Inadvertencies — Préjudice. 

Where, in an action on a policy by a corporation, it was claimed thnt 
M., who was président of the corporation, willfully fired the property, 
that the corporation might collect the insurance, the fact that the court 
lu its charge inadvertently referred to M. as the "plaintiff" was not 
prejudicial to plaintiff; the Jury being nowhere instructed that M. was 
plaintiff. 

4. Insurance — Action on Policy — Instructions. 

Where, In an action on a policy, it was claimed that the président of 
plaintiff corporation willfully set flre to the property, and the court 



874 142 FEDERAL EEPOETBB. 

eharged that. In order that such fact should constltute a défense, It was 
necessary that the corporation either assented to or had knowledge of the 
burning, the fact that the court modified certain requests to charge by 
addlng that they were true if the président did not burn the property 
as alleged was not error, as elimlnating the question of plaintifC's assent 
to or Imowledge of the burning. 

5. SAMB — INCENDIABISM — INSTRUCTIONS. 

Where, in an action on a pclicy, four wltnesses were called to prove 
that the flre started in at least three différent places at the same time, 
it was proper for the court to charge that the Jury should talie that matter 
Into considération In determining whether or not the Ares were caused 
by human agency. 

At L,aw. On motion for new trial. 

Robert Snodgrass and A. H. Wintersteen, for plaintifï. 

Charles H. Bergner and Frank R. Shattuck, for défendant 

HOLLAND, District Judge. This was a suit on two fire insurance 
policies, one on the merchandise in the store for $2,000, and the other 
on the fixtures for $1,000. One ground of défense, and the only one 
of importance in considering the reasons for a new trial, was that 
George W. Meily, the président of the plaintiff company, was manager 
of the business, and that the fire was caused by his direct and willful 
act, with the knowledge of the owners, in purposely causing the fire 
to occur in order to defraud défendant in this case and other insurance 
companies that had issued policies upon a portion of the same property 
covered by the policies of the défendant company. 

There are 21 reasons filed why a new trial should be granted, but 
they raise only three questions, and can be considered in the foUowing 
propositions : 

1. This being a corporation, the court erred in permitting évidence 
to be admitted to show the burning was caused by George W. Meily. 
The défendants called a witness to show that the fire which destroyed 
the property in suit was deliberately and purposely caused by George 
W. Meily, président of the corporation, and upon objections to the 
admissipn of this testimony the court ruled as follows: 

"In View of the fact that the stocli was ail owned by this one family, ex- 
cepting one share, and their connection with the inventory and appraisement 
and also books and papers, and their action before and after the flre, the 
évidence will be admitted, for the purpose of showing the building was burned 
by George W. Meily, the plaintiff, with the assent of the other stockholders." 

The witness then testified to having seen a person appear in the 
second story back room, with a light in his hand, in a "stooped po- 
sition," and immediately thereafter hurried from the room. The same 
witness testified that in a few minutes after noticing this man fire 
broke out at the point he had been seen. After ail the évidence had 
been submitted, both by the plaintifï and the défendants, the court 
eharged the jury that: 

"If from the whole évidence you flnd that G. W. Meily had control, man- 
agement, and power of disposition of this property the same as If he had 
the title, or that there was an understandlng among them [the stockholders] 
that he should bum the property In order that they might coUect the Insur- 
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ance, and that G. W. Melly did, as alleged by the défendant, willfully set flre 
to hls store on the night of January 4, 1905, then you should flnd a verdict for 

the défendant" 

It will not be possible to state ail the facts and circumstances 
brought out in the évidence in a trial lasting seven days, but upon a 
review, however, I ani still convinced of the correctness of the ruling 
admitting évidence to show G. W. Meily's responsibility for the fire, 
and that there was sufficient évidence to submit to the jury upon the 
question as to whether or not the fire was caused by- the willful act of 
George W. Meily under circumstances which would make his act a 
défense in this case. It may be admitted that the willful burning of a 
property by a stockholder in a corporation would not be a défense 
against the collection of the Insurance, nor could a plaintifï corporation 
be prevented from collecting fire Insurance because an agent willfully 
set fire to the property without the participation or authority of the 
plaintiff company. Ail the cases cited by the plaintiff against the ad- 
mission of the évidence excepted to and the charge of the court go no 
further than to sustain this position. 

In the cases cited the language used in restricting the right to re- 
cover on fire insurance policies, when the défense is incendiarism on 
the part of the plaintiff's agent or représentative, to cases where the 
principal bas been shown to be entirely innocent of the least participa- 
tion or assent, is so clear and emphatic as to affirmativeîy establish 
that any participation or assent on the part of the principals would 
prevent a recovery; and in the case at bar there was not only the 
question of assent and knowledge on the part of the principals, but 
the real ownership of the merchandise destroyed was questioned. The 
défendants insisted that George W. Meily was the real owner. In 
the case of Kirkpatrick, assignée of the Abbey Press Company, v. 
Allemannia Fire Insurance Company of Pittsburgh, Pa., tried at the 
March term, 1904, in Sufifolk county, N. Y., Justice Garretson charged 
the jury as follows: 

"If the plaintiff's assigner, the Abbey Press, met with an honest loss, as 
Kirlipatricli daims it did, there ought not to be any reason why the défend- 
ant should Interpose a défense to the plaintiff's claim, and there should be 
no hésitation on your part in flnding a verdict in favor of the plaintiff for 
the full amount of the claim with interest But if the Abbey Press, or those 
who owned its stock and eontrolled it as Its managers, hâve done that which 
the défendant company claims was done by the Abbey Press, acting as every 
corporation must act through those who represent It as its agents and offlcers, 
with a purpose which was conceived either at or after the time when the 
contract of insurance was made, and set flre to the building In which the 
property covered by the policy of insurance was stored, or set fire to the prop- 
erty eontained in that building, and thus brought about' the flre which caused 
the loss, those are acts which the law will not sanction, which constltute 
fraud, and which rightly and properly will defeat a recovery on the part of 
the Insured for the loss sustained under such circumstances. While the de- 
fendant company admits ail the facts which go to make its liability as alleged 
by the plaintiff in his complaint, yet it does claim as a sufHeient and operat- 
ing reason why the plaintiflC should not recover that the Abbey Press or some 
one or more of its offlcers, acting in association with a man bearing, as It 
claims, close business and Personal relations with the offlcers and agents of 
the Abbey Press, willfully, consciously, and intentionally Ignited this place 
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and brought about the destruction by flre, either In whole or in part, of the 
property, and therefore that thls plalntifC ought not to be permitted to pre- 
vail. Thls défense which the défendant bas interposed hère is one, as I 
hâve said, which if mamtained would be fatal to the plaintlff's recovery." 

On appeal to the Appellate Division, Justice Miller affîrmed the ac- 
tion of the court below in the following language : 

"The plaintifC insists upon this appeal that there was no évidence elther that 
the fire was of Incendiary origin or that the insured, the Abbey Press, was re- 
sponsible for It The court submitted it to the jury to flnd for the défendant 
only in case they found that the fire was purposely set, with the knowledge 
or approval of the officers of the Abbey Press. The jury found that the flre 
was of incendiary origin, produced with the knowledge and approval of the 
officers of the insured, and after carefully examining the évidence I am eon- 
vinced that that flndiug is fuilv warranted." Kirkpatrick, Assignée, v. 1ns. 
Co., 102 App. Div. 327, 92 N. Y. Supp. 466. 

The facts in this case seem to be nearly the same as the one at bar. 
I hâve been unable to find any other reported cases where the same 
question arose, nor has there been any case brought to my attention 
which holds that a défense, such as made in this case, will not be a 
bar to recover for loss on a fire insurance policy. 

2. That even if the alleged incendiarism was a question for the jury 
that question was improperly submitted as against the plaintifï, in 
the manner certain évidence was submitted and in the manner certain 
of the plaintiff's points for charge were answered. In the charge 
of the court, George W. Meily was inadvertently referred to as "the 
plaintifï," and it is claimed that this prejudiced the plaintifï's claim 
with the jury. The jury were nowhere instructed that George W. 
Meily was the plaintiff, and it was impossible that they should hâve 
so understood it. Thèse inadvertent références to George W. Meily 
as plaintifï were made under circumstances that no reasonable being 
could haye understood that it was the intention of the court to leave 
the impression that George W. Meily was the plaintiff in the case, and 
I hâve no doubt but that the jury fully understood that George W. 
Meily was président, and that the question for them was his connec- 
tion with the fire, with the assent and knowledge of the others claim- 
ing to be part owners of the property. 

Again, it is objected that the court erred in answering one of the 
plaintifï's points for instructions in their favor in saying to the jury 
"this is trué if George W. Meily did not burn the property as alleged," 
because itis, claimed the answer left out of question the other neces- 
sary conditions of the plaintifï company's assent to or knowledge of 
the burning, and that this language left the impression that George 
W. Meily's independent act in burning the property would prevent a 
recovery. We do not think this objection is well founded, because the 
jury had been instructed as to thèse other necessary conditions of 
assent and' knowledge on the part of the other stockholders, and it 
had been so frequently reiterated and referred to that it was impossi- 
ble they should forget it, and unreasonable to expect the court at 
every référence to the burning to repeat to the jury what was obvious- 
ly implied by the phrase "as alleged" at the end of the sentence, this 
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is true if George W. Meily did not burn the property "as alleged." 
3. The objection that there was no sufficient évidence to submit to 
the jury that the fire started at three différent places at the same time, 
and it was error for the trial judge to submit any question of fact upon 
the hypothesis that the fire so started, is not well taken, as the évidence 
shows that there were at least four witnesses called to prove that the 
fire started in at least three différent places at the same time, and the 
court instructed the jury on this point as follows: 

"You will take into considération what bas been said as to the flre start- 
ing in tbree différent places in tbat store. If the flre was seen to breali out 
at two or more places at the same time, at points distant from each other, 
it is for you to say whether or not those fires were started by buman agency 
or whether it was accident or misfortune that started them. That is a ques- 
tion for you. The fact that they brolie out at three différent places at once, 
if such is the fact and you flnd such to be the fact, is a matter for you to take 
into considération in esamining whether or not those fires were caused by 
human agency." 

Similar instructions were approved on appeal in the case of Kirk- 
patrick v. Ins. Ce, supra. 

Motion and reasons for a new trial are overruled, and a new trial 
refused. 



PREFERRED MERCANTILE! CO. of BOSTON et al. v. HIBBARD, 

Postmaster. 

(Circuit Court, D. Massachusetts. June 29, 1905.) 

PosT Office — Fraud Oeders — Lotteey Scheme. 

A scheme conducted by a company by the issuance and sale of so-called 
"diamond leases," numbered consecutively In order of thelr issuance and 
arranged in séries, each purchaser being required to maUe a certain num- 
ber of weekly payments, and the fund thus created to be applied in flxed 
proportions to the payment of the expenses of the company and the ré- 
demption of the oldest outstanding lease in the same séries and in prior 
séries by purchasing and delivering to each holder a diamond of a 
stated weight and value, there being no other fund applicable to such 
rédemption, exeept that arlslng from such weekly payments and from 
fines and forfeitures on account of lapscs, is a lottery or scheme for the 
distribution of property by lot or chance, within the meaning of Rev. St. 
§§ 3929, 4041, as amended bv Act Sept. 19, 1890, c. 908, §§ 2, 3, 26 Stat. 406 
[D. S. Comp. St. 1901, pp. 2086, 2749], authorizing the Postmaster Gen- 
eral to deny the privilèges of the mails and of the money order and 
registered letter service to any person or company condueting such 
schemes. 

[Ed. Note. — Use of mails in lottery schemes, see note to Timmons v, 
United States, 30 C. C. A. 90.] 

In Equity. Suit for injunction. 

Thls was a bill In equity brought by the Preferred Mercantile Company of 
Boston, a corporation, and George B. Stillings, and Guy C. Stillings, respec- 
tively, président and secretary of the corporation, against George A. Hibbard, 
as Postmaster of the United States at Boston, for the purpose of restraining 
the respondent from eiiforclng the provisions of a so-called "fraud order" 
issued tjy the Postmaster General against the Preferred Mercanule Company 
and its officers or agents as such, under the authority of Rev. St. §§ 3929, 4041, 
as amended. tU. S. Comp. St. 1901. pp. 2686, 2749.] 

The respondent pleaded that the business of the company, as set forth 
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In thelr blll, was a lottery and scheme for the distribution of money and 
Personal property by ctiancè, and au enterprise ofEerlng prizes dépendent npon 
chance, and was in violation ol tlie provisions of Rev. St. § 3894, as amended. 
[U. S. Comp. St. 1901, p. 2659.] 

Tlie facts disclosed by the complainants' blll were substantlally as follows : 

The Preferred Mercantile Company of Boston was Incorporated November 
11, 1903, under the laws of Massachusetts for the purpose, as Its charter 
declared, of "deallng in dlamonds, buylug and selling the same, acquiring 
Bueh real and Personal estate and other property as the Interests of the 
corporation my require, and dolug ail tliings which may be useful or in- 
cidental to such purpose, or convenient or necessary for the carrylng on of 
said business." Its sole business was the issuance and sale of certain so-called 
"Diamond Leases";i the course of such business beiug as foltows: 

Applications for leases were made in writiug at the main office of the 
Company, or to its agents In other parts of the country. The exact time of 
application was noted in eadi case, and the lease subsequently Issued to the 
applicant from the home oifice. The leases ran in séries. The order of 
Issuance in the séries, as well as the order of rédemption, as hereinafter 
stated, was determlned by the chronological order of application. The number 
of leases in each séries was arbltrarlly determlned by the managers of the 
Company. 

By the terms of the contract the holder agreed to pay to the Company 
$110 in weekly Installments of $1 each, and agreed that, if he should fail 
to pay each installment when due, he should forfeit 25 cents as a fine for 
each week in default up to the fifth weeli, after which time the lease should, 
because of the default, become void, and ail payments theretofore made should 
be forfeited as "liquidated damages." 

The Company agreed that upon the completion of payments by the holder 
the lease should be deemed "fully paid up and nonforfeitable," and the 
holder should be entitled to "rédemption" ; that is, to receive a diamond of the 
retall value of §200 (or at bis option .$lt!0 in cash) at such time as the 
amount of money in the hands of tlie company to the crédit of his lease 
should equal the sum of $200. 

The company had no invested funds, and no resources other than the pay- 
ments of the leaseholders as aforesaid. 

Each Installment was appropriated as follows: (1) 35 cents to the ré- 
demption fund of the séries to which the lease belonged; (2) 35 cents to the 
rédemption fund of the next preceding séries; (3) 10 cents to a contingent 
fund for the rédemption of the oldest unredeemed leases of the oldest un- 
redeemed séries ; (4) 20 cents, together with the difCerence between the retall 
value of the diamonds and the wholesale price, to defray the cost of managing 
the business. 

Ali moneys forfeited by delinquent leaseholders, together with the fines, 
and fées of $1 each, charged for the transfer of leases on the books of the 
company, were appropriated to the rédemption fund of the séries to which 
the lease belonged. 

The case was argued upon the blll and plea. 

Asa P. French and James S. Allen, Jr., for complainants. 
William H. Garland, Assist. U. S. Atty., for respondent. 

LOWELL, Circuit Judge. Following the décision of the Suprême 
Court in PubHc Clearing House v. Coyne, 194 U. S. 497, 24 Sup. Ct. 
789, 48 L. Ed. 1093, from which this case is indistinguishable, I hold the 
complainants' business to be a lottery. 

Bill to be dismissed. 

1 The applications and contracta uaed by complainant were la the form set 
out post, pp. 879-882. 
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<AppHcM,an PREFERRED MERCANTILE COMPANY 

Incorporated under the laws of Maaaachus«tt* 
Q Authorized Capital, $100.000.06 

5 HOME OrriCE: BOS3-ON, MASSACHUSETTS 

H 1 — — „..«.„ ~_ . „ — the undersigoed, hereby make application for the purchase trtf 

a 

snef-and the sale to me of two carat dîamond...... 

> This application is made for a lease, or leases, of even date herewith, said lease or leases to be delivered on or sf ter the jsigning 

Ô *>' this application subject to the approval of the Company, and on each of said leases I hâve paid the sum of $ • — — .~-. 

O I hereby agrée to pay an instàllmeut of îi.oo on each lease on or before the last day of each caleudar week, beginnins with the 
date hereoT, until maturity. pursuant to terms and conditions of said lease under penalty of forfeiture, hereby waiving ail notice. 

W and it is understood and agreed by the applicant hereto that each lease issued hereon is one of a séries of leases embracing ail the 

^ Diamond leases issued by the Freferred Mercantile Company, and that the weekiy înstallments paid on saîd leases are to be 

p applied as provided in said lease. 

f5 I undexstand that the Agent taking my application iS not authorized to coUect more than the first Five payœents of $i.oo each 

■^ on each lease applied for and that the weekiy înstallments are to be paid or remitted as per instructions to be received from the 

U Company. 

(S This application is made with the fnll knowledge of ail the provisions contained in said lease and published literature of the 

W Company, and said Company shall not be held responsible for agents' statements at variance therewith. 

a ^ 

Q IN WITNESS WHEREOF, I hâve hereunto let my hand this .....day of J9Q..~_- 

§ .Applicant. muit sîgn to person __._, „^.„ . _.« 

m 

^ Number and Street 

Fayi&Mits to it imâe^:~.~~^ — — — » . ■>- .. .. ^ ■ ■ ,. . — ,...—. ......^.«-.»-__-^. AgMiti 



AddresK City cf.- ., — ^ State 
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SERIES . 




[ncorponted nnder tbe Lnir» et IKnaachosett». ^-^ 
Autïortzed Capitol Stock, I1CIO.(IOO.(». '^ 



m^\ 




THIS LEASE IS ONE OF A SERIES OF LIKE LEASES EMBRACING | 
ALL THIS SERIES AND ALL THE LEASES PREVIOUSLY WRITTEN. j 

IRnovv ail Itbcn t>s tbese ipcesents, tbat ir 



m 



M- 



i 



tfae holder hereof, shall first well and truly make each and ail the pay- 
ments herein provided for, to be made by ehe holder hereof at the times 
and ia the manner herein ipecified, time, manner and the amount of 
payments beingr of the essence hereof, The Preferred Mercantile Com- 
pany, of Boston, Mass.« will deHver to the holder hereof,. or estate, i 
uoder and according to the terms and conditions and in the manner and i 
order bereinafter set forth, commercial white, clear and âawless dia-i 
monds aC the rate and value of One Hundred Dollars ($xoo,oo) per: 
carat retatl, as set fortb m the maturity tVble attacbed hereto and made i 
a part of this lease. 1-^* 

The holder hereof promises and agrées to pay to the Company, at ■' 
Its home office in the ctiy of Boston, Mass., the full sum of One Hun- 
dred and Ten Dollars ((xio.oo) in the followtng manner. to-wit : One 
Dollar (Ct.oo) on the delivery hereof, the receipt of which is hereby 
acknowledged, ftnd a weekly instatlment of One Dollar ($i.oo) per 
week, on or before the last day of each calendar week fotlowlng the date 
faeredL untîl tfae full sum of One Hundred and Ten Dollars ($ixo.oo) 
U paid, unless this lease Is redeemed prior to that period If the holder 
faeteof shall fail to pay any of the saîd installments witbin the week in 
which it is payable, the satd delinquent înstallment, together with the 
additional sum of twenty-fîve cents ($0.35) for each week in default, 
may be pald at any tlme before the end of tbe next succeeding fifth.' 
calejidar week; but, îf the holder hereof shall fail or negtect to pay anyj 
of tne saîd weekly installments at the time and in the m&nner herein' 
prnvîded, and shall continue in such default for more than fîve conséc- 
utive weeks, then, and in that event, this lease shall, because of said 
default become and be wholly null and voîd» and ail payments th<:reto- 
fore made hereon shall be forfeited as liquidated damages. 

U is further exçressly provided and agreed that this lease ts issned 
and accepted, subject to the terms and conditions endorsed on the 



back hereof, 



In Witnbss Whhreof, The Preferred 
Mercantile Company bas caused this lease 
to be signed by the Président and Secretary, 
and its corporate seal to be hereto attached,, 
tb ît day -of 




'*-'■--' — X'w»~»A*i»'l»«trÉa:<-e:»fP 
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TERMS AND CONDITIONS. 

Thg ff'eekty Installnients bavîn? been paîd hereon to and 
încli^iive of One Hundred and Ten Dollars ($iio.oo), this 
Icase shall be deemed fully paid up and non forfeitable, and ihe 
holder shall be entitled lo receive the dïamonds herein de- 
scribed, provided, howevcr, that if al such time the amount in 
the hànds of the Company tu the crédit of this lease îs not 
equail to the sutn of Two Hundred Dollars ($200.00} as berc- 
tofore provided, then the diamonds shall not Le delivered uncîl 
the amount to the crédit hereof shall equal thac sum. 

The Company shall employ of each weekly instaltment 

f>aid in on this and other Icases of the séries to which ibis 
ease beîongs, and the leases of the last previously written 
séries (exclusive of the firsi five), sevcnty cents (Î0.70), to- 
getherwiih the lapses, fines and transfer fées accruing thêre- 
underin the piircbase and delivery of the diamonds requîred 
for the performance of such leases; ten cents ($0.10) shall con- 
stitutea contingent fund to be used exclusively and paîd eut 
weekly in the performance of the oldest outstanding, unre- 
deemed leases, of the oldest, unredeemed séries; and twenty 
cents ($0.20). together wïtb the différence between the reiail 
value of said diamonds and the whoiesale price, or the amount 
actually paid or expended in the performance of saîd lease to 
defray the cost of managing the business. 

This lease is transférable, but no transfer will be recognized 
by the Company unless first registered by the Company, for 
which registration a fee of One Dollar ($t.oo) shall bocharged. 

The holder of this lease shatl be entitled to the benefits 
hereinafter specified. 

First— The Company reserves the rîght to call in and re- 
deem this lease at any time prior to the final maturity period. 

Second— When this lease îs called in and redeemed^all 
installments ihereon shall cease, and ihe holder hereof agrées 
todeliverupthis lease for rédemption at any time upon demand 
of the Company, when reached in order of rédemption. 

Third — The Company agrées to calî in and redeem as 
many of the oldest outsiandiog, unredceined leases of this, and 
the leases of the last previously written séries, as the funds 
will permit, each week (applying equally to the rédemption 
thereof one-half of the maturity fund to each séries}, by the 
delivery of a commercial whitc, clear and flawless diamond of 
the proper weight and value, for the week in which the redemp 
tîon occurs as shown in the maturity table hereto Attached and 
made a pait.of this lease. 

*FouftTH— The lapses, fines and transfer fées of each séries 
shall apply solely to tbe séries in wbich they occur, 

FiPTH— This lease is issued and acccpted by the Com- 
pany with the express undersianding that the holder bereof 
bas signed an application of even date herewitb, for the pur- 
chase ôf a two-carat diamond, and that tbe agent selitog this 
lease bas countersîgned same, 

The payments on this lease are payable as dcsignated in 
a letter of instructions sent upon receipt at ihe home office rf 
the coupon hereto attachçd. No further notice of payments 
falUng due will be given ; 'heither is it permitced for collectors 
to make personal catls to coUect. 
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In re WALLER. 
(District Court, D. Maryland. July 5, 1905.) 

1. Banketjptct — Debts Entitled to Peiokity- — Taxes. 

An indebtedness of a bankrupt to a county of Maryland for county 
taxes colleeted by him as county tax colleetor, and not accounted for, or 
which should hâve been colleeted, and for whicli lie is liable under the 
law of the state, is not one for "taxes" legally due and owing by the bank- 
rupt to the county, and as such entitled to priovity, under Bankr. Act July 
1, 1898, c. 54], § 64a, 30 Stat. 563 [U. S. Coinp. St. 1901, p. .3447], over the 
claims of gênerai creditors ; nor is it an indebtedness due to the state, and 
entitled to priorlty as such. 

2. Same — Debts Given Pbioeity bt Laws of State — Indebtedness to County. 

Neither the statutory nor the common law of Maryland, as settled by 
décisions, gives a county any lien or right of priority over other creditors 
In insolvency for money due to tbe county from a delinquent tax col- 
lecter, so as to make the debt one entitled to priority in bankruptcy, 
under Bankr. Act Julv 1, 1898, c. 541, § 64b, subd. 5, 30 Stat. 563 [U. S. 
Comp. St. 1901, p. 3448.] 

In Bankruptcy. On pétition of the state of Maryland, for the use 
of the county commissioners of Wicomico county, to be allowed priority 
of payment over the gênerai creditors of the bankrupt. 

WilUam P. Lyons, Baldwin & Baldwin, and C. Howard Millikin, for 
trustée. 

Joseph C. France and James E. Ellegood, for Wicomico county 
com'rs. 

MORRIS, District Judge. The bankrupt, prior to September 1, 
1903, was carrying on a boot and shoe business in tlae town of Sahs- 
bury in Wicomico county, Md., in partnership with one Thomas W. 
Waller, trading as R. Lee Waller & Co. On that day they dissolved 
the partnership, and R. Lee Waller, the bankrupt, assumed the debts 
and took an assignment of the partnership assets, including the stock 
of boots and shoes. R. Lee Waller, the bankrupt, had been, during 
1900 and 1901, colleetor of taxes for Wicomico county, and was then 
in default for taxes colleeted for the county and not paid over. Suit 
was instituted against him in the name of the state of Maryland, to 
the use of the commissioners of Wicomico county, and against the 
surety on his collector's bond, at the September term, 1903, of the 
circuit court for Wicomico county, and judgment was entered Oc- 
tober 2, 1903, for the penalty of the bond, to be released on payment 
of $16,641.59 and interest. In like manner suit had been entered at 
the September term, 1903, against Waller and another surety, and judg- 
ment had been entered September 23, 1903, for the penalty of the 
bond to be released on payment of $8,566.10 and interest. On thèse 
two judgments, at the date of the filing of the involuntary proceedings 
in bankruptcy against R. Lee Waller, viz., March 17, 1904, there was 
due about the sum of $14,300, and within four months prior to the,filing 
of the pétition exécution had been issued on the judgments, and at the 
time of the filing of the pétition the sherifï was in possession of ail 
the bankrupt's stock of boots and shoes contained in his store. 
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In the bankruptcy proceeding receivers were appointed, to whom 
under orders of court, the sheriff delivered possession of the property 
held by him under the fi. fas. Waller was adjudicated a bankrupt, the 
property was sold, and the fund, amounting to about $8,000, is now in 
court for distribution. The county commissioners of Wicomico county 
claim the fund, which is less than the balance due them. They claim 
that the county is entitled to priority of payment over gênerai creditors, 
for the reason that, being a public corporation and a governmental 
agency of the state of Maryland charged with the duty of assessing, 
levying, and collecting the taxes of said county, the default of said 
Waller as collector is a debt due to the state of Maryland, and that 
the state is, by virtue of its prérogative, entitled to priority of payment 
out of the assets of its debtors, being citizens of said state, over credit- 
ors having no lien, and that said priority could not constitutionally be 
affected by the bankrupt act. To this pétition the/ trustée has demurred 
upon the ground that it does not appear that the state of Maryland 
is a creditor of the bankrupt, and that the debt due by the bankrupt 
is due to the county, and that the county is not entitled to any priority 
over other creditors. Answering the pétition, the trustée further allèges 
that the stock of boots and shoes which were sold by the receiver 
and produced the funds now in court were purchased by the firrn of 
R. Lee Waller & Co. from the merchants, who are now the creditors 
of said bankrupt, and that the debts incurred in the purchase of said 
goods oûght rather first to be paid out of the proceeds of said goods. 

It is admitted that the taxes collected by the bankrupt, and for the 
default in the payment of which claim is now made, are county taxes 
collected for the use of the county commissioners of Wicomico county 
and not for the state of Maryland. Every collector of county taxes is 
required to give bond in double the amount of the taxes to be collected 
by him, conditioned to account for and pay to the county commission- 
ers the money he receives for the county commissioners or be answer- 
able for by law, and also to give a separate bond to the state of Mary- 
land for the money he shall receive for the state or be answerable for 
by law. 

The question is whether, under the facts above stated, the county 
is entitled to priority of payment. 

Section 64 of the Bankrupt Act of July 1, 1898, c. 541, 30 Stat. 563 
[U. S. Comp. St. 1901, p. 3447], in declaring what debts shall hâve 
priority, enacts that: 

"The court shall order the trustée to pay ail taxes legally due and. owing 
by the bankrupt to the United States, state, county, district or municipality in 
advance of the payment of dividends to creditors, and upon filing the receipts 
of the proper public oflicers for such payment he shall be credited with the 
amount thereof, and in case any question arises as to the amount or legality 
of any such tax, the same shall be heard and determined by the court." 

Also among the debts entitled to priority of payment are placed: 

"(5) Debts owing to any person who by the laws of the state or of the 
United States is entitled to priority." 

It follows that if in the présent case the sum of money due to 
Wicomico county is "taxes legally due and owing by the bankrupt to 
the county," or if for this debt owing to it the county by the laws of 
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the State of Maryland is entitled to priorit}', then the prayer in the pé- 
tition of the county claiming the fund in the hands of the trustée must 
be granted. 

First. Is the daim "taxes legally due and owing by the bankrupt 
te the county." By section 47, art. 81 of the Maryland Code Pub. 
Gen. Laws 1904, it is enacted: 

"AU stîite, county or municipal taxes shall be liens on the real estate of tlie 
party Indebted from the tlme the same are levied." 

Obviously the liability of the bankrupt to the county in the présent 
case is not of the character intended and expressed by the word 
"taxes" in this section of the Maryland Code. By section 82 it is pro- 
vided that, if any collector of county taxes refuses or neglects to pay 
over any money he bas collected or ought to hâve collected, upon ap- 
plication to the county court upon twenty days' notice before the meet- 
ing of the court, judgment shall be entered against such collector for 
the amount due from him ; and by section 84 it is provided that, if any 
collector of county taxes fails to account for and pay over the money 
he has collected or ought to hâve collected within the time required 
by law, his bond may be put in suit, and he shall be chargeable with 
interest from the time the money ought to hâve been paid. It may 
possibly be that part of the money included in the judgments recovered 
by the county against the bankrupt is for taxes he never collected, 
but which he ought to hâve collected, and is in the nature of a penalty 
for his defaults. There are many considérations which combine to point 
to the conclusion that the claim of the county against the bankrupt 
is not "taxes" legally due and owing by the bankrupt to the county, 
but is a claim for a debt arising out of the fact that the bankrupt, 
having been duly appointed collector of taxes for the county, failed to 
account for and pay over the money for which he was answerable by 
law and in accordance with the duties of his ofïïce. 

In ail the many provisions of the Maryland Code relating to the 
collection of taxes and the liability of collectors and the proceedings 
against them for defaults, there is no one which provides for any 
spécial lien or priority of payment as to the money due by collectors 
for county taxes which hâve been collected by them for which they 
are answerable. Under the law of Maryland, it is the bond required 
to be given by the collector to which the county looks for security. In 
reading the Maryland décisions having relation to this subject, the dif- 
férence between the position of the state which has priority over other 
creditors, and the position of a county which has not such a priority, 
ought to be borne in mind. That in the distribution of a debtor's as- 
sets the state, for any debt due to it, is entitled to a priority of pay- 
ment in préférence to other creditors by a common-law prérogative 
right is distinctly held to be the law of Maryland in State v. Bank, 6 
Gill & J. 20G-22G, 3G Am. Dec. 561; State v. Baltimore, 10 Md. 504; 
and Orem v. Wrightson, 51 Md. 34, 34 Am. Rep. 286. But there is 
not to be found any case or any statute by which the debts due te 
a county or a municipal corporation are given a prérogative right of 
priority. In vState v. Baltimore, 10 Md. 504-515, where a collector, 
who was a defaulter both to the state and to the city of Baltimore, had 
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made a deed of trust to secure the sureties on his bond, ît was held 
that, although the state and the city were both creditors, claiming 
through the grantor in the deed, and throûgh his sureties, who were 
the cestui que trust in the deed, and under the same bond, the state's 
prérogative right of priority excluded the city; the fund not being 
sufïicient to pay the state. None of the Maryland cases or statutes 
give countenance to the suggestion that a city or county has the pré- 
rogative priority for debts due to it, such as the sovereign state has. 
By statute ail taxes due by decedents are given priority over ail 
other debts in the distribution of the estate of decedents, and it is en- 
acted that, whenever sale of real or personal property, upon which 
taxes are due and payable, is made by any ministerial officer under 
judicial process or other wise, the sums in arrear for taxes upon such 
property from the party whose property is sold shall be first paid 
and satisfied. Article 81, §§ 66, 68. It is because of this direct pro- 
vision of law, and not because of any prérogative right, that county 
taxes are first paid in the distribution of the estate of decedents or 
sales by trustées, or in judicial proceedings in Maryland. Hebb v. 
Moore, 66 Md. 167, 7 Atl. 255; Degner v. Baltimore, 74 Md. 144, 
31 Atl. 697. 

It follows that the debt due by the bankrupt to Wicomico county 
dépends for its order of payment upon the first clause of section 6i 
of the bankrupt act, and, unless it is "taxes" due and owing by the 
bankrupt to the county, it does not come vsrithin the wording of that 
clause. It would seem that the debt is not in any plain and natural 
sensé "taxes." A tax wâs imposed by the county upon the in- 
dividual taxpayer; that money was collected by the bankrupt, or at 
any rate he became answerable for it. The money collected is gone 
long since; it cannot be traced. Ail that the county has is a claim 
against the bankrupt and his sureties, and ail that the bankrupt had 
is a stock of goods purchased from merchants, for which purchases 
he is largely indebted. The question is whether the county shall bave 
the whole fund or share it with the other creditors of the bankrupt. 
In such case the claira of the county should be clear and obvions, and 
not based on a strained use of words forced out of their natural mean- 
ing. 

It is true that cases can be cited in which such a meaning has been 
imputed to the word "taxes," as is contended for hère on behalf of 
the county, but the circumstances were peculiar, and the equity per- 
suasive. Thus, in Cahn v. Wright, 66 Ga. 119, money resulting from 
an exécution against a surety was asked to be set aside as exempted by 
the homestead laws. The Georgia homestead laws protected the 
exempt property from ail claims "except for taxes," and the Suprême 
Court held that money due to the state, if it was due for taxes, would 
override the exemption. It would seem that, being a debt due the 
state, the priority of payment could hâve been supported on other 
grounds ; but, at any rate, the décision should not be taken as a rule 
outside of its peculiar facts. 

In Hargrove v. Lilly, 69 Ga. 326-328, it was held that in the dis- 
tribution of a decedent's estate that county taxes were not state taxes, 
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and that the county could not assert the priority allowed to the state, 
and it was held that the county's daim against the estate of a coUector 
who had coUected taxes, and had not accounted for them, had no 
priority over other creditors. It would seem there is a recognized 
différence between taxes properly so called; that is to say, an impost 
for the support of the government, for failure to pay which the de- 
linquent's property may be seized and sold, and the claini which the 
default of a collector gives rise to. 

In Lane County, v. Oregon, 17 Wall. 71, 19 L. Ed. 101, cited by 
counsel for Wicomico county, the point which in the end of the Suprême 
Court decided was that the act of Congress known as the légal tender 
act, making notes issued by the United States légal tender in payment 
of ail debts, public and private, related only to debts, in the ordinary 
sensé of the word, arising out of simple contracts or contracts by 
spécial ty, which includes judgments and recognizance, and had no 
référence to taxes imposed by state authority. Aud so the court ruled 
that a law of Oregon, requiring taxes to be coUected in coin and to be 
paid over by the coUectors in coin, was not affected by the Act of 
Congress. 

In Bent v. Hubbardston, 138 Mass. 99, a claim by the town against 
the estate of Warren, an insolvent tax collector, was allowed priority, 
for the reason that the statute gave priority to ail debts due to and 
taxes assessed by any town. The priority was allowed as a debt; 
the court saying: 

"We concur In the plaintiff's view that the taxes coUected by Warren ceased 
to be taxes eo nomine and constituted a debt due by Warren to the town." 

And in Hargrove v. Lilly, 69 Ga. 329, above cited, the court said, 
with référence to a statute which gave priority to unpaid taxes, "It is 
hardly necessary to say that the unpaid taxes referred to in the sec- 
tion of the Code cited are intended to provide for such as may be due 
from the individual on his own personal taxes," and denied priority 
to a claim of a county against the estate of its deceased collector. 

We lind that in Maryland the législature has carefully provided in 
many ways for the security of the county on whose behalf a collector 
has made collection of taxes, but it has abstained from giving to the 
county a lien against the property of the collector, or any priority in 
the distribution of his estate as against his other creditors. Parlett v. 
Dugan, 85 Md. 407, 37 Atl. 36. 

Holding, as I do, that the taxes legally due and owing by the bank- 
rupt to the county, which is given priority by section 64 of the bank- 
rupt act, does not include the money due by him to the county for 
taxes which he has coUected and should account for, I rule that the 
pétition of the county commissioners of Wicomico county must be de- 
nied. 
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THBLOWLANDS. 
(District Court, E. D. South Carollna. January 17, 1006.)! 

SlAMEN — PeESONAL INJTJBIES — LiABILITT DP VeSSEL. 

Libelant, a seaman ordered, with others, to paint the funnel of the 
ship wbile slie lay In port, ran the Une used to raise and lower the boat- 
swain's chair, in which he sat whiie doing the work, through an iron 
pulley, which was made fast to a ring at the top of the funnel ; but, 
owiug to the sheave having become rusty, the pulley would not turn, 
and he tlien ran the line through a wooden pulley, which hung beside the 
otlier and was attaclied to the top of the fumiel by means of an iron 
hook and a short pièce of rope. lie testified that the rope looked to be 
safe and In good condition, but It broke and he fell to the deck and was 
injured. llcld, that he was not chargeable with want of ordinary care, 
and that he was entitlèd to recover for the in jury from the ship on the 
grouiid of Its failure to furnish him with fit and safe appliances foK the 
work. 

In Admiralty. Suit by seaman to recover for personal injuries. 
W. Turner Logan and Jno. P. Grâce, for libelant. 
Miller & Whaley and Convers & Kirlin, for respondent. 

BRAWLEY, District Judge. This is a libel for damages for Per- 
sonal injuries received on the British steamship Lowlands, while she 
was moored at the dock in the city of Charleston, September 26, 1905. 
The libelant, an Austrian by birth, shipped on the British steamship 
above named in London, August 21st. He and another seaman were 
ordered to paint the funnel of the ship on the morning of September 
26th. There were three iron pulleys with iron hooks attached to a 
ring around the top of the funnel-T-one on the port side, one on the 
starboard side, and one on the fore part of the funnel. The method 
by which the painting was to be accomplished was by rigging a gant 
line through the pulleys and the seamen were to sit in a boatswain's 
chair, and to be pulled up the funnel while doing their work. The 
libelant, whose duty it was to paint the starboard side of the funnel, 
put his line through the iron pulley and was drawn up to near the top 
of the funnel. He found the sheave of the pulley rusted so that it 
would not turn, and he could not lower himself as desired. He then 
put his line through a wooden pulley which lay alongside of the iron 
pulley on that side of the funnel. This wooden pulley was attached 
to the top of the funnel by an iron hook and a short pièce of rope. 
Sitting in the boatswain's chair, he was pulled up to near the top of 
the funnel, and was about to commence painting, when the rope at- 
taching the pulley to the funnel broke ; the libelant falling to the deck, 
a distance of about 25 feet, receiving the injuries complained of. 

For what purpose the wooden pulley was on the funnel is not clear. 
Some of the officers of the ship say that it was for a line the other 
end of which was attached to the mast and to hold a wind sail, which 
went down into the engine room; but the testimony makes it clear 
that it was not used for this purpose during the voyage when the li- 
belant was on the ship, and libelant's testimony is that the line hold- 
ing the wind sail during such voyage was attached to the funnel by 
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an iron hook. It appears from the testimony that two wooden pulleys, 
one for the starboard and one for the port side, were rigged up after 
the accident, and used for the completion of the painting, and it is 
not unhkely that the wooden pulley which gave way had originally 
been put up on the funnel for some such purpose and left there, and 
it does not appear that it had been used for any purpose whatsoever 
during the voyage from L,ondon to this port. The libelant testifies 
that he examined it before he put his Hne through it, and that the 
rope seemed to be yellow and in good order. Libelant's testimony 
was not taken until after the conclusion of the testimony for the claim- 
ant, which was taiîen in New York, and there is no testimony in reply 
to it. The wooden pulley was not offered in évidence. The prob- 
ability is that, iying against or near the hot funnel during the voyage, 
its strength was impaired by the beat; but there is no testimony in 
contradiction of the libelant that it was apparently strong enough 
to bear his weight, and that it did not hâve any outward indication 
of being burnt. The failure to ofïer it in évidence, and the omission 
to ofïer any testimony concerning it naturally gives rise to inferences 
against the claimant and compels belle f in the libelant's testimony 
that it was apparently fit to be used for the purpose for which he 
used it. The iron pulley was taken down after the accident, over- 
hauled, and oiled, and was offered in évidence, and is before me. 
It is in good condition, and, although the libelant testifies that it was 
rusted and unfit, the probability is that the only defect at the time 
was due to the exposure and rust, which prevented the sheave from 
turning. It is clear from libelant's testimony that he regarded the 
iron pulley as the one to be used, and that was the one selected by 
him when he began his work ; and it was only when he found that the 
sheave would not turn and that he could not lower himself at will 
that he put his line through the wooden pulley. 

That it is a master's duty on land and on sea to exercise ordinary 
and reasonable care, having regard to the hazards of the service, to 
provide his employés with reasonably safe appliances, machinery, 
tools, and working places, and to exercise ordinary and reasonable 
care to keep them in a reasonably safe condition of repair, is undis- 
puted ; and where there is a compjiratively safe and a more dangerous 
way known to a servant by means of which he may discharge his duty, 
it is négligence for him to sélect the more dangerous method, and he 
thereby assumes the risk of the injury which its use entails, and a 
servant who fails to exercise ordinary care, and chooses a more dan- 
gerous method, when there was a safer one at his command, is not 
entitled to compensation for the injuries due to the omission to exer- 
cise that degree of care which a reasonably prudent person would 
employ in like circumstances to protect himself from injury. The case 
turns upon a very narrow point. The iron pulley was undoubtedly a 
safe appîiance, and from libelant's own testimony it is clear that he 
knew that it w-as there for the work which he was ordered to do ; 
for he rigged his line through it when he went up on the funnel, and 
it was only when he discovered that he could not lower himself be- 
cause the sheave was rusted that he turned to the other appîiance, 
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which seemed to hîm aiso to be fît. The highest degree of care and 
prudence might seem to require that he should inform the boatswain 
that the pulley would not work, and await its being put in proper con- 
dition; for there was no emergency, such as arises at sea, where to 
avoid imminent danger the sailor may take risks which in a calmer 
time would be reckless and imprudent. But the law does not require 
of a seaman the exercise of the highest degree of care and prudence. 
The conditions of his employment are such that no more than ordinary 
care can be required of him. His contract of service is in most re- 
spects governed by the law which régulâtes the duties of master and 
servant generally, but in some respects it is peculiar. Deep reasons 
of policy and necessity give it an exceptional character. He is not 
like a landsman, who may quit his work, and must surrender in large 
degree his personal liberty and freedom of action. Prompt obé- 
dience is always required of him, and he will not be heard to malce 
much objection to the appliances furnished for the work which he is 
commanded to do. When, therefore, he was ordered to paint this 
funnel, and found there two puUeys alongside of each other, and 
made choice first of that which seemed safer, and upon its failure to 
work had recourse to another appliance apparently safe and fit for 
the work which he was commanded to do, I cannnt hold that he has 
been guilty of such négligence as to disable him from recovery. The 
négligence imputable to the ship was but slight, and precludes any- 
thing beyond compensation. 

After the accident everything proper to be done was done to miti- 
gate its efïects. A physician was promptly "summoned, and every 
ptoper attention was given him. He was taken to the hospital and re- 
ceived ail proper treatment. He complained of pain in his back and 
in his wrist. No permanent in jury to the back has developed. On 
October 2d the surgeon at the hospital reported that his injuries con- 
sisted of a sprain of the muscles of the back and the wrist of the left 
arm; that the examination had revealed no broken bones; that his 
température and puise had been normal throughout; that on October 
4th the same surgeon made another report substantially the sarne, 
adding that his gênerai condition was good, except some muscular 
pains in the back and arm, and that in his opinion he was well enough 
to leave the hospital; that he hardly thought he could résume hard 
work yet on account of muscular soreness. On that day he went to 
the British consular ofifice to receive his pay, which the master of the 
ship left with the consul; the ship having left the port. The physi- 
cian employed by the ship has testiiied that he did not think he had 
any permanent in jury. Libelant has been able to walk about the 
streets, but has remained at the hospital, because it appears that under 
the régulations of the British government his board could only be 
paid while in the hospital. The in jury to the wrist does not seem to 
hâve disappeared as rapidly as the surgeon in charge thought at the 
time he gave the certificates referred to ; and, inasmuch as libelant 
still complained of it, he has received treatment more or less up to 
the time of the hearing, and a few days before the hearing the hand 
and wrist were examined under the X-rays, which disclosed appar- 
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ently that one of the small bones at the junctïon of the hand and 
wrist, called the scaphoid bone, was apparently fractured. 

There is no testimony which satisfies me that he has received per- 
manent injuries. He was receiving £4 6s. a month as wages. I am 
of opinion that the sum of $500, in the circumstances, would be proper 
compensation, and a decree for that amount, with costs, may be en- 
tered. 



In re YOUNG. 

(District Court. E. D. North Oarolina. January 8, 1906.) 

Bankbuptcy — Allowancb of Attorney's Fées. 

Bankr. Act July 1, 1898, c. 541, § 64b, cl. 3, 30 Stat. 563 [U. S. Comp. 
St. 1901, p. 3447], wlilch provides for the allowance of "one reasonable 
attorney's fées for the professional services actually rendered" to the 
petitioning creditors in invoiuntary cases, and to the banltrupt while per- 
forming the duties prescribed by the act, and to the bankrupt In volun- 
tary cases, is to be construed in harmony with the gênerai purpose of the 
act, which is to secure the equal distribution of the assets of au insolvent 
among his creditors at a minimum of expense. It authorizes the allow- 
ance of one reasonable fee only to the petitioning creditors or the bank- 
rupt as reimbursement, and fées will not be allowed on account durlng 
the administration of an estate on pétition of attorneys and without notice 
to parties interested. 

In Bankruptcy. On pétition for allowance of attorney's fées, and 
referee's report thereon. 

Godwin & Davis, for petitioning creditors. 

Stewart & Godwin, for the bank. 

J. C. Clifïord and D. T. Oates, for E. F. Young. 

F. H. Brooks, for gênerai creditors. 

H. L. Cook, for trustée. 

PURNELL, District Judge. A pétition is now filed by attorneys 
for petitioning creditors, before the estate is ready to be closed, and 
without notice to any one, asking for an allowance of $800 attorney's 
fées, and the référée herein recommends the allowance "on account" 
of $400. In the pétition is set out expenses incurred, trips to several 
of the courts in the district, and many matters of détail. It is also 
stated therein: 

"According to the usual practice of tliis court, It has been the custom to 
make allowances ouly when an estate Is finally closed, but in this instance it 
would work a hardship to your petitioners to keep them without pay for 
services rendered covering a period of something like 18 months, and com- 
pel them to wait until the case is finally disposed of, which in ail likelihood 
will not be for over 12 months to corne." 

If attorneys will examine the act of Congress known as the "Bank- 
rupt Law" (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3418]), and give the court some crédit for trying to construe the 
same according to the true intent thereof, they will follow the rules 
promulgated, cease from filing pétitions for fées they know the court 
will not allow in violation of the usual custom, and stop charging 
up expenses for which the act makes no provision for payment out 
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of the estate, ail of which has been decided in former cases by tbis 
court. The court will follow its usual practice, and disallow this 
pétition and the recommendation of the référée. The court has re- 
marked once or twice, during the pendency of this proceeding, that 
there were many unnecessary motions which were utterly without 
merit, and, if made with a view of asking for an allowance to attor- 
neys when the estate was closed, that the court would recall the fact 
that counsel had unnecessarily incumbered the record and the estate, 
evidently with this view. 

The fact that thèse pétitions hâve become more and more a plague 
and perplexity to the court has induced another examination of the 
statu te on the subject, the resuit of which proves the truth of Black- 
stone's saying to bis readers and students of the law, to the efïect 
that they may not understand the commentaries on the first, or even 
on the second, reading, but possibly on a third or fourth reading the 
true intent and meaning of the law will appear to them clear. The 
court has re-read the act and reached the conclusion that a différent 
construction from that which attorneys and many of the courts put 
upon the provision for attorney's fées should be given this statute. 

Section 64b, cl. 3 (30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]), 
provides, under the head of "Cost of Administration": 

"One reasonaWe attorney's fee, for the professional services actually ren- 
dered, irrespective of tlie number of attorneys employed, to the petitioning 
creditors in involuntary cases, to the banlsrupt In involuntary cases while per- 
forming the duties herein prescribed, and to the banlirupt in voluntary cases, 
as the court may allow." 

This confers on the court a judicial discrétion, to be exercised ac- 
cording to the true intent and meaning of the act as it may be 
gathered from the four corners thereof. The question arises, what 
did Congress mean by the provision quoted? It certainly did not 
mean to encourage the taking of cases on contingent fées, or specu- 
lating on what the court might allow. Such practice is considered 
reprehensible by most of the profession, and discouraged by the 
courts. It certainly does not commend itself to this court. Congress 
evidently meant, which may be reasonably inferred from the wording 
of the section, keeping in mind the other provisions of the statute 
(the évident législative intention to make the administration of the 
bankrupt act as economical as possible and secure to creditors the 
largest dividend the assets of the estate would pay), to reimburse first 
the petitioning creditors and the bankrupt in involuntary cases, while 
performing a duty required of him, and to make good to the volun- 
tary bankrupt what he had paid out of the personal property exemp- 
tion allowed by the law of his domicile. The statute does not au- 
thorize the payment of any fee to an attorney, but expressly says, to 
the petitioning creditors, to the bankrupt while performing the duties 
in involuntary cases and in voluntary cases, as the court may allow. 
The allowance evidently is intended to reimburse the petitioning 
creditors and the bankrupt, and not to encourage a spéculative prac- 
tice of the law. Throwing or forcing a citizen or a firm into bank- 
ruptcy is more serions than many attorneys who file thèse pétitions 
seem to think. It frequently breaks up a happy home, and places 
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a stigma on a good name it lias required years to establish. It was 
never intended either should be done on spéculative principles. This 
being so, and the statute bearing this construction, this court will in 
the future require the petitioning creditors to ask for the allowance 
of an attorney's fee, or the bankrupt, as the case may be, and in no 
case allow such fee on an unverified ex parte pétition, vvithout notice, 
as is asked in the case at bar. 

The principal object of the bankrupt law was to secure to creditors 
their portion of the bankrupt estate and at a minimum cost. It was 
never intended by Congress to vest in the courts the authority to give 
away the assets of an estate to attorneys, or any one else, to the détri- 
ment of the creditors, and certainly net, on an ex parte pétition with- 
out notice, to dispense the assets of an estate as favors to members 
of the profession. But a short time ago the folly of this practice 
was demonstrated in this court. A pétition for attorney's fee for the 
bankrupt was filed, apparently in good faith, and disallowed. The 
fact developed in a few days that petitioner's firm had received a large 
fee for aiding the bankrupt in an a.çsignment in fraud of his creditors 
and in violation of the bankrupt act. 

The former rules laid down by this court hâve to some extent been 
attempted to be disregarded, both by attorneys and référées. They 
will be, as they hâve been, strictly enforced, with the additional re- 
quirement herein added in accordance with the statute. Référées who 
persist in disregarding the rules, by making recommendations in vio- 
lation thereof to harass, annoy, and embarrass the court, will be re- 
moved from office. No attorney's fee will be allowed except upon 
notice to parties interested, and upon pétition by, or recommendation 
of, parties mentioned in the statute. This ruling is in accord with 
the holding of the appellate courts in some of the states, especially in 
Virginia. In North Carolina no tax fee is allowed. It is a fair and 
proper construction of the statute as this court reads it. It is in keep- 
ing with the true intent of the bankrupt act, for economy in the ad- 
ministration thereof. 

Pétition disallowed and dismissed. 

A copy of this opinion will be furnished référées, who are required 
to follow the rule heretofore and herein adoptei 



CARSON et tix. V. THREB STATES LTJMBER CO. 

(Circuit Court, W. D. Tennessee, W. D. Janu.iry 6, 1906.) 

No. .3,795. 

JXTDGMENT — RES JuDICATA — OPIMON AS EVIDENCE OF ISSUES DeTEEMINED. 

On demurrer to a déclaration, in an action in a fédéral court, which 
sets ont the pleadings and tlie final decree and opinion of the Suprême 
Court of the state in a suit in the state courts between the same parties 
and involving the same subjeet-matter, the opinion of the Suprême Court 
may be looked to for the purjiose of determining the issues decided by its 
decree, where not disclosed by the decree itself, and the decree will be 
given effect as an adjudication In accordance with such opinion. 
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At Law. On demurrer to déclaration. 

Pierson & Pierson, for plaintiiïs. 
W. A. Percy, for défendent. 

McCALL, District Judge. This case îs heard upon demurrer. 
The déclaration is very full. Its allégations and exhibits set ont ail 
the pleadings and proceedings in the state court, together with the 
decree and opinion of the Suprême Court of Tennessee in a case 
wherein the subject-matter and the parties were the same as in this 
case. The decree of the state Suprême Court merely recites that the 
decree of the lower court was reversed, and that complainant's bill was 
dismissed, with costs. 

The déclaration is demurred to upon the ground that this décision 
of the Suprême Court of Tennessee is a complète adjudication be- 
tween the parties to this suit of the facts set out in the déclaration. 
Nothing can be learned from the face of this formai decree, except 
that the holding of the lower court was reversed and the bill dis- 
missed. It gives no information as to what the issues were, or what 
was decided in that case. 

The question then arises, can the opinion of the Suprême Court, 
properly authenticated, be looked to and considered by this court, in 
connection with the decree in that case, to ascertain what was intend- 
ed to be, and what was by that court, decided ? I answer in the affirm- 
ative. In Fowlkes v. State, 83 Tenn. 14, it is held : 

"Even If the presumption as stated by the référées leave the matter In 
doubt, this court may look to the opinion of the court there delivered, which 
is also a record, to clear up that doubt." 

In State v. Bank of Commerce, 96 Tenn. 591, 36 S. W. 719, the 
court says : 

"Was the Habillty of the capital stock to gênerai taxation by this court at 
the last term adjudicated? The decree is silent on the subject, but the opin- 
ion Is full and clear. No one can read the opinion without understanding that 
this was one of the leadlng questions debated, considered, and by the court 
decided. * • * Upon authority, we thlnk It clear that we may look to 
the opinion In connection with the decree to ascertain what was intended to 
be, and what was by the court, decided." 

But we are not left to the décisions of the state courts to sustain the 
position assumed. The United States Suprême Court bas decided 
that on error to a state court the opinion, when properly certified or 
authenticated, may be examined to ascertain what was decided in the 
case. Enc. PI. & Prac. vol. 15, p. 314 (Thompson's) ; Murdock v. 
Memphis, 87 U. S. 633, 23 L. Ed. 439 ; Gross v. U. S. Mortgage Co., 
108 U. S. 477, 2 Sup. Ct. 940, 27 L. Ed. 795; In re Sanford Fork 
& Tool Co., 160 U. S. 256, 16 Sup. Ct. 291, 40 L. Ed. 414. 

From an examination of the decree of the state Suprême Court, in 
connection with the record and opinion in that case, as set out in the 
déclaration and exhibits thereto, it clearly appears that the ownership 
of the timber, the value of which is sued for hère, was adjudged, at 
the date of bringing the suit, to be with défendants in that case, who 
are also défendants hère. It further appears that the deeds, executed 
by the complainants to the défendants, for the timber now sued for. 
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were silent as to the time within which it was to be eut and removed ; 
and it was alleged in the bill and denied in the answer that eight 
years would be a reasonable time within which to eut and remove 
the timber, and the eourt was asked to fix a time for the removal 
of the timber, if it found that eight years was not such reasonable 
time. The Suprême Court of Tennessee, upon the pleadings and proof 
in that case, decided that 10 years from the date of the sale and pur- 
chase, excluding the period in which the injunction was in force, 
would be a reasonable time within which said timber should be eut 
and removed. 

I am, therefore, of the opinion that the decree was a final adjudi- 
cation of the length of time in which the title to the timber, the value 
of which is sued for, should be and remain with the défendants under 
their deeds, and so adjudge. Brewster v. Galloway, 4 Lea, 567, and 
cases cited. Railway Co. v. Mahoney, 89 Tenn. 311, 15 S. W. 6-52. 

It appearing that the défendants removed the timber within the time 
allowed by the state Suprême Court, it follows that the subject- 
matter of this litigation bas been finally adjudicated between the 
parties, that the plaintiffs hère hâve no right of action against the 
défendants, and that the demurrer should be sustained. 

It is so ordered 



In re SULLY et al. 

(District Court, S. D. New Yorls. December 28, 1905.) 

No. 6,873. 

1. Bankbuptcy— Re-Bxamination of Claims. 

After the appointment of a trustée in bankruptcy he alone Is au- 
thorized to institute proceedings for the reconsideration of claims. 

2. Same — Validity of Adjudication — Solvency op Bankbupt. 

Where the act of bankruptcy charged is the making of a gênerai as- 
signment for the beneflt of ereditors the question of Insolvency is Im- 
material, and the fact of solvency if shown would not affeet the validity 
of the adjudication. 

3. Same — Right to Intervene — Parties tn Inteeest. 

A debtor sued by a trustée in bankruptcy is not a party In Interest In 
the bankruptcy proceedings, nor entitled by reason of his interest in the 
suit to intervene in the bankruptcy proceedings to file objections to and 
litigate the claims of ereditors, to attack the validity of the adjudication 
for the purpose of defeating the right of the trustée to maintaln the 
suit or to demand an examination of the bankrupt's books, which is a 
matter properly within the province of the court in which the suit Is 
pending. 

4. Same — Right op Creditors to Examine Books. 

An application by a ereditor for leave to examine the books ot a bank- 
rupt in the hands of his trustée should be denied where It falrly appears 
that It Is not made In good faith in his own interest but in the Interest 
of one not a créditer, and who has no right to such examination. 

In Bankruptcy. 
See 133 Fed. 997. 

Thèse were pétitions to revlew four orders made by the référée, one npon 
a pétition by Edwin Hawley and Frank H. Ray, for leave to flle objections to 
the claims of the Cotton Exchange creditors of the bankrupts; another by 
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McCormick, Berg, and Csihn, three ereditors for small amounts, for tbe same 
purpose; another by Hawley and Ray, for leave to examine the bankrupts' 
books and papers in the possession of the trustée; and another by the three 
ereditors McOormick, Berg, and Cahn, for the same purpose. Hawley and 
Ray dld not claim to be entitled to share in the bankrupts' estate, as ereditors, 
lienors, or otherwise. 

Boothby & Baldwin (John W. Boothby, of counsel), for trustée. 

Henry W. Taft and Turner, Rolston & Horan (George Coggill, 
Gordon Knox Bell, and Edward H. Blanc, of counsel), for Reinhard 
Siedenberg & Co., Stephen M. Weld & Go., and other ereditors. 

Davies, Stone & Auerbach (Julien T. Davies, Abram I. Elkus, and 
Garrard Glenn, of counsel), for Edwin Hawley, and Frank H. Ray, 
and ereditors McCormick, Berg and Cahn. 

HOLT, District Judge. I think that the order authorizing Haw- 
ley and Ray to file objections to the daims proved by the Cotton 
Exchange ereditors, and to litigate the question of their validity, was 
erroneous for the following reasons: 

First. The trustée alone is authorized to institute proceedings for 
the re-examination and expunging of claims. Re Lewensohn, 121 Fed. 
538, 57 C. C. A. 600. 

Second. Hawley and Ray are not parties in interest, within the 
meaning of that term as used in the bankrupt act. Re Columbia Real 
Estate Co., 4 Am. Bankr. R. 411-417, 112 Fed. 643, 50 C. C. A. 406 ; 
Dressel v. North State Lumber Co. (D. C.) 9 Am. Bankr. R. 541, 
119 Fed. 53Ï; Lewis v. Cook, 150 N. Y., 163, 44 N. E. 778; Matter 
of Brown, 47 Hun, 360 ; Swan v. Piquet, 3 Pick. 443 ; Augusta, etc., 
Co. V. Peacock, 56 Ga. 146 ; Drexel v. Berney, 1 Dem. Sur. 163. 

Third. Hawley and Ray, in my opinion, are not parties in interest 
in any sensé. Their claim, as I understand it, is that their défense to 
the pending action brought against them by the trustée, that a settle- 
ment had been made with the bankrupt before the bankruptcy, which 
they claim would be valid as a défense to a suit by Sully if no bank- 
ruptcy had occurred, may be impaired or affected by the fact that it 
was a settlement made with a person alleged to be insolvent, within 
four months before the bankruptcy. They claim, therefore, that they 
hâve an interest to establish, by proving that the Cotton Exchange 
ereditors hâve no valid claims, that Sully & Co. and Sully are solvent, 
that therefore the trustée has no right to maintain the action against 
them, and that thereby their défense of a valid settlement will be es- 
tablished. But, in the first place, the act of bankruptcy charged in 
the pétition, and upon which the adjudication followed, was the fact 
that Sully & Co. had made an assignment for the benefit of ereditors. 
Such an act is an act of bankruptcy, irrespective of the question 
whether the assignor is solvent or insolvent. West Co. v. I^ea, 174 
U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098. Therefore, if ail the 
claims of the Cotton Exchange ereditors were expunged, and it were 
established that Sully & Co. and Sully, at the time of the bankruptcy 
were solvent, and are now solvent, that would not affect in any way 
the validity of the adjudication in bankruptcy. In fact, in any case of 
bankruptcy, if it turns out that the estate will pay more than lOO 
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cents on the dollar, and that tliere is a surplus returnable to the bank- 
rupt, that does not affect the validity of the adjudication. The adjudi- 
cation in bankruptcy détermines the status of the bankrupt as against 
the world, and a trustée, upon his appointaient and qualification, is 
vested by law with the title to the bankrupt's property, including 
claims against debtors of the bankrupt. Therefore, so long as the 
adjudication remains in full force, the trustée, and the trustée alone, 
bas the légal right to sue debtors of the bankrupt. If, therefore, in 
this case the contemplated proceedingswere taken, the invalidity of the 
creditors' claims established, and the solvency of the bankrupts shown, 
I cannot see that Hawley and Ray would be in any différent position, 
in the défense of their action, tlian they are now, or that they hâve, in 
fact, any kind of an interest in the question whether the Cotton Ex- 
change creditors hâve valid claims or not. Even if the act of bank- 
ruptcy upon which the adjudication was made had been one in sup- 
port of which it is essential to establish the insolvency of the bank- 
rupt, the resuit, in my opinion, would not be différent. It would be 
an intolérable practice to permit any debtor sued by a trustée, by 
reason of his interest in the resuit of the suit, to intervene in bank- 
ruptcy, file objections to and litigate the claims proved by creditors, or 
to take any measures to interfère with the proceedings or to annul the 
adjudication, in order to defeat the right of the trustée to maintain the 
action. Such a practice would give rise to interminable delay and ex- 
pansé in the settlement of estâtes. It never has been permitted under 
any previous bankrupt act, and, in my opinion, is not permitted by the 
présent act. 

I think that the order permitting the actual creditors, McCormick, 
Berg and Cahn, to intervene, was erroneous because : First. No one 
but the trustée has any right to institute proceedings to re-examine 
claims. Re Lewensohn, supra. Second. The petitioners, having 
•waited over six months after the institution of bankruptcy proceed- 
ings, and until after two dividends hâve been declared, and one of 
them paid, hâve been guilty of such lâches in making the applica- 
tion, even if they had a right to make it, that it should be denied. 
Third. The évidence shows, in my opinion, that the application is 
not made in good faith by such creditors, in their own interest, and 
for the protection of their own claims, but that they hâve simply 
permitted the applications to be made in their names by Hawley and 
Ray, in aid of the proceedings instituted by Hawley and Ray at the 
same time, to obtain the same resuit. 

I think that the order authorizing Hawley and Ray to examine the 
books was erroneous because they are not parties in interest in the 
case, and hâve no standing to demand such an examination. More- 
over, the proper court to apply to for such an investigation is the 
court in which the action against them is pending. If it be a fact, as 
stated in the trustee's brief, that such an application has been made 
in that court and denied, that is an additional reason for refusing a 
similar application in this court. I think that the order permitting 
the creditors to examine the books and papers was also erroneous. 
Ordinarily, creditors hâve an absolute right under the act to examine 
U2W.—57 
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ail the books and papers relating to the estate, in the possession of 
the trustée. But the évidence in this case satistàes me that the ap- 
plication is not made by the creditors in good faith, for the purpose of 
promoting any actual interest which they hâve in the estate; but that, 
in fact, thèse creditors hâve permitted Hawley and Ray to make the 
application in their name, to subserve the objects of Hawley and Ray. 
Under such circumstances, such an application should be denied. Re 
Andrews (D. C.) 13 Am. Bankr. R. 268, 130 Fed. 383; Lowenstein v. 
Henry McShane Mfg. Co. (D. C.) 13 Am. Bankr. R. 601, 130 Fed. 
1007 ; Re Tallerman, Ex parte Rooney, 58 Law Times, 886. 

My conclusion is that ail four of the referee's orders should be re- 
versed, and the pétitions upon which they were made denied. 



In re KAUFMANN. 
(District Court, B. D. Wisconsin. January 18, 1906.) 

1. CURTESY BaE — CONVETANCE TO WlFE BY HUSBAND. 

The right of a husband to hold land of his deceased wife durîng hls 
lifetlrae as tenant by the curtesy, expressly given by Rev. St. Wis. 1898, § 
2180, is not afCected by the faet that such land was conveyed by the 
husband by gênerai warranty deed to one who afterwards conveyed to 
the wife. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dlg. Curtesy, §§ 22, 27.J 

2. HOMESTEAD— TiTLE tJNDEB WiSCONSIN StATUTE— TENANT BT THE CUETEST. 

Under thé homestead statute of Wisconsin, which provides that "such 
exemption shall extend * * * to any estate less than a fee held by 
any person by lease, contract, or otherwise," a tenant by the curtesy Is 
entitled to the exemption in lands occupled by hlm and his children as a 
homestead after the death of hls wife. 

[Ed. Note. — For cases in point, see vol. 25, Cent Dlg. Homestead, §§ 
114, 119.] 

S. Bakkeuptct — Right to Homestead Exemption — Waivee. 

TJnder the décisions of the Suprême Court of a state that its home- 
stead law Is to be liberally construed to efilect its purpose, the fact that 
a bankrupt falled to schedule real estate standing in the name of his 
deceased wife, of which he was tenant by the curtesy, and whieh was 
oeeupied by him and his children as a homestead, or to claim his right 
of exemption therein, was not such a waiver of his right as to pre- 
clude the court from allowing him to subsequently amend his schedule 
and assert his clalm, where the omission was due to his ignorance of 
the law concerning which his counsel failed to enlightea him, although 
advised of the facts. 

In Bankruptcy. On review of décision of référée. 

W. B. Rubin, for the bankrupt. 
Harry M. Silber, for the trustée. 

QUARLES, District Judge. This is a proceeding to review the 
détermination of the référée as to the homestead right of the bankrupt 
in certain real estate in the city of Milwaukee. 

The brief presented upon this hearing by the attorneys for the 
creditors displayed such industry and research that it seems fitting 
that the court should briefly give the reasons for the conclusion that 
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it has reached. It seems that the property in question was purchased 
by the bankrupt upon the 2d day of March, 1895, and was by him 
immediately transferred by warranty deed, in the usual form, to one 
H. Goldberg, and by the said Goldberg, by like deed, transferred to 
Jennie Kaufmann, wife of said bankrupt, which deeds were duly 
recorded. The title to said premises remained in the name of Jennie 
Kaufmann until her decease which occurred on the 4th day of May, 
1905. She died intestate, leaving, her surviving, her husband, Max 
Kaufmann, and nine children, the issue of such marriage. Said prem- 
ises hâve been continuously occupied by such family as a homestead 
both before and since the death of said Jennie Kaufmann. The bank- 
rupt omitted to claim any exemption by way of homestead in his 
schedule, and omitted to mention therein any title or interest thaï 
he might hâve to the premises as an asset of his estate. Thereupon 
after a considérable lapse of time, the bankrupt having learned of hi , 
mistake, petitioned the référée for leave to amend his schedules, ann 
interpose a claim of homestead in said premises, predicated upon hi.: 
tenancy by curtesy. The référée allowed such amendment, v/hich rui- 
ing of the référée has been by this proceeding brought before the court 
for review. 

The record seems to présent three concrète questions : First, wheth- 
er Max Kaufmann, the bankrupt, under the statutes of Wisconsin, 
and under the circumstances of the case, became entitled as the tenant 
by curtesy to hold thèse premises during his lifetime ; second, whether 
the bankrupt is entitled as such tenant by the curtesy to avail himself 
of the homestead exemption law; and, third, whether said bankrupt 
has waived such right by failing to make seasonable claim thereto, as 
required by the bankruptcy act. 

1. The first proposition seems to be concluded by section 3180, 
Rev. St. Wis. 1898, whereby it is provided that: 

"The husband, on the death of his wife, shall hold the land of which she 
dles seized, and which was not disposed of by her last will and testament, for 
his life as tenant thereof, by the curtesy provided," etc. 

It will be remembered that the Suprême Court of Wisconsin has sev- 
eral times held that sections 2340 and 2341, the "married woman's 
act," so called, do not impair the tenancy by the curtesy conferred by 
law upon the husband. It was argued on the strength of Haight v. 
Hall, 74 Wis. 152, 42 N. W. 109, 3 L. R. A. 857, 17 Am. St. Rep. 122 
that the bankrupt had precluded himself from making any claim to the 
curtesy by the absolute conveyance, and especially by the habendum 
clause in such conveyance to the wife. In the Wisconsin case referred 
to, the conveyance to the wife by a third person contains language 
clearly expressive of a purpose to preclude such right of the husband, 
and such intention of the grantors was held to be effectuai. But that 
case has no persuasive power hère. Thèse conveyances by which the 
title was transferred to Mrs. Kaufmann were in the usual form of 
warranty deed and contained no référence to, and cannot, in my judg- 
ment, affect the opération of the statute above referred to. Therefore 
it appears that the bankrupt by virtue of the Wisconsin statute became 
a tenant by the curtesy and entitled to hold the premises during the re- 
mainder of his natural life. 
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2. It îs contended by counsel for the creditors that a homestead 
owned by a married woman does not descend as a homestead to her 
heirs at law. An examination of the Wisconsin statute seems to con- 
firm this contention (Keyte v. Peery, 35 Mo. App. 394), but as applied 
to this case the référence in the statute means only that this pièce 
of real estate passed to the nine children without any statutory exemp- 
tion, so far as the debts of Jennie Kaufmann are concerned, and it fol- 
lows, therefore, that if the bankrupt has any homestead rights in the 
premises, the same must be based upon his own title. Many authori- 
ties hâve been cited to the proposition that the tenant by curtesy 
is not "the owner" within the meaning of the exemption statutes; 
but inasmuch as the whole subject of exemptions is a création of the 
statute, little light is gained by the décisions of the various states, 
under the différent législative enactments. It is true that section 1 of 
chapter 269, p. 365, Laws 1901, speaks of "a homestead to be selected 
by the owner thereof," and if that provision stood alone, the question 
under discussion might be doubtful. Indeed, it was considered by the 
earlier décisions in Wisconsin and Michigan, and the statute was 
amended in 1867 by adding thereto the words which we now find in 
the last clause of said section 1, namely: "Such exemption shall extend 
* * * to any estate less than a fee held by any person by lease, 
contract, or otherwise." This language makes it plain that the life 
estate of the bankrupt was a sufficient tenure to bring him within the 
protection of the statute. The property was devoted to the purposes of 
a homestead by the bankrupt and his nine children after the death of 
his wife. So that, although the protection of the statute was not trans- 
mitted, upon the death of the wife it arose anew in behalf of the bank- 
rupt by virtue of his own title. Therefore we conclude that the bank- 
rupt was entitled to claim the benefit of the homestead law with res- 
pect to the premises in question. 

This briiigs us to the third proposition. Did the bankrupt waive 
the statutorv right by failing to conform to the seventh section of the 
bankruptcy'act (July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 
1901, p. 3424] ) which requires him to make spécifie claim of a home- 
stead in his schedules? This omission on the part of the bankrupt is 
evidently attributable to ignorance. He says in his testimony that he 
told his attorney about it, and his attorney said nothing; so it would 
appear that his attorney was afflicted with the same difficulty. I am 
aware that it has been held in some cases, two of which are cited in the 
brief, that the court is justified in construing this omission as a waiver. 
But in dealing with the statutes of Wisconsin, it is at least becoming 
to consult the décisions of the court of last resort to ascertain the 
policy of the state regarding such enactment. It would be useless to 
cite the large number of cases in Wisconsin which hâve consistently 
held fi'om the beginning that the homestead law should be liberally 
construed. To effectuate this purpose, I conceive that the same liber- 
ality should be extended to the bankrupt when considering his conduct 
in the présent case. Actuated by this spirit of fairness and toleration, 
it would seem harsh to deprive the bankrupt and his nine children 
of their homestead right because of his failure to comply with a tech- 
nical requirement of law of which he was in ignorance, and concern- 
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ing which his counsel faiîed to enlighten him. Under the circum- 
stances of this case the exemption will probably not cover the entire 
premises, but under the ruling of the référée the bankrupt will be com- 
pelled to make his claim, and there will be allowed to him no more 
than he is strictly entitled to under the statute in question. 
For thèse reasons, the décision of the référée is affirmed. 



BLACKBURN v. BLACKBURN et al. 

(Circuit Court E. T>. Arliansas, W. D. January 23, 1906.'» 

No. 1,426. 

Eemoval of Causes — Diversity of Citizenship. 

An action cannot be removed from a state to a fédéral court upnn the 
ground of a diversity of citizensliip under clause 2 of section 2 of tlie act 
of Congress of Àugust 13, 1888, c. 8G6, 25 Stat. 434 [U. S. Conip. St. l'JOl, 
p. 509], when there is no separable controversy, uniess ail the défendants 
join in the pétition for reuioval, and are nonresidents of the state in 
whose court the action was originaily instituted. 

[Ed. Note. — Separable controversy as ground for removal of cause to 
fédéral court, see notes to Robbins v. Ellenbogen, 18 0. C. A. 86 ; Mecke 
y. Valleytown Minerai Co., 35 C. C, A. 155.] 

(Syllabus by the Court.) 

On Motion to Remand. 

J. H. Cannichael, for plaintiff. 
Whipple & Whipple, for défendants. 

TRIEBER, District Judge. The complaînant filed her bill in tlic 
chancery court of Pulaski county, state of Arkansas, to remove a cloud 
on her title to certain real estate lying and situated in the county of 
Pulaski, state of Arkansas. The complainant is a citizen and résident 
of the state of Washington; the défendant Blackburn a citizen anù 
résident of the state of Montana, and his codefendant, L. W. Cherry, 
a citizen and résident of the state of Arkansas. Both of the défendants 
joined in the pétition for removal to this court, upon the sole ground 
that there is a diversity of citizenship between the parties. It is not 
claimed that the action is separable between the two défendants, but it 
is urged that, as the plaintiff is a citizen of a state other than that of 
either of the défendants, it is removable if either one of the défendants 
is a nonresident of the state in whose court the action was instituted, 
if both of the défendants join in the pétition for removal. 

The cases relied upon by complainants to sustain the removal are 
Dick v. Foraker, 155 U. S. 404, 15 Sup. Ct. 124, 39 L. Ed. 201. Boston 
Safe Deposit & Trust Co. v. Mackay (C. C.) 70 Fed. 801, and Plunter 
V. Conrad (C. C.) 85 Fed. 803. Dick v. Foraker bas no application 
vvhatever to the case at bar, as it was originaily brought in a national 
court. No doubt, if the complainant in the case at bar had seen proper 
to institute this action in this court, in view of the fact that she is a 
citizen of Washington and the défendants are citizens of other states, 
this court would bave had jurisdiction, but under the act of August 
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13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508], not every 
suit which could originally be brought in a national court can be re- 
moved, upon the ground of a diversity of citizenship, as the second 
clause of section 2 of that act (25 Stat. 434 fU. S. Comp. St. 1901, 
p. 509]) limits the right of removal to the "défendant or défendants 
therein being nonresidents of that state," Upon the facts as they ap- 
pear from the report of the case in Dick v. Foraker, that cause would 
hâve been removable, even had it been instituted in the state court, as 
the défendant was a nonresident of the state of Arkansas, in which 
state the action was pending, and for this reason authorized to remove 
it upon the ground of a diversity of citizenship. 

Boston Safe Deposit & Trust Co. v. Mackay, supra, apparently sus- 
tains the contention of défendants, but the opinion is anything but sat- 
isfactory to the mind of this court. As the opinion on the motion to 
remand is very short it may be given at full length : "Motion denied. 
Garner v. Bank (C. C.) 66 Fed. 369." A référence to the only case 
cited will show that it has no application whatever to the facts in the 
case in which it was cited. In that case the plaintiff, a citizen of New 
York, instituted an action against the défendants, both of whom were 
citizens of the state of Rhode Island, in one of the courts of the state 
of New York, and the court very properly held that the défendants 
being nonresidents had a right to remove the cause to a national 
court. 

Hunter v. Conrad undoubtedly sustains the contention of défend- 
ants in part. The suit was removed from a court of the state of Rhode 
Island to the National court. The complainant was a citizen of New 
York ; one of the défendants a citizen of the state of Montana, and the 
other défendants citizens of the state of Rhode Island. The pétition 
to remove was filed by the nonresident défendant alone, and the court 
held that, although there was no separable controversy, as in the case 
at bar, the nonresident défendant had a right to remove the cause. 
The opinion of the court seems to be based solely on Insurance 
Co. V. Champlin (C. C.) 31 Fed. 85, and Mitchell v. Smale, 140 
U. S. 407, 11 Sup. Ct. 819, 35 L. Ed. 442. Both of thèse cases 
arose under the removal act of 1875. Under the act of 1875 either 
plaintiff or défendant could remove a cause from the state to the féd- 
éral court if there was a diversity of citizenship between ail the plain- 
tiffs and ail the défendants. There was no such restriction as is found 
in clause S of section 2 of the act of 1888 limiting the right of removal 
"to the défendant or défendants being nonresidents of that state." 
Aside from thèse facts, in Mitchell v. Smale, the right of removal was 
sustained solely upon the ground that the issues involved affected a 
right claimed by the removing défendant to arise under the laws of the 
United States. The learned judge, who delivered the opinion in 
Hunter v. Conrad, in order to meet the objection that clause 2 of section 
2 of the act of 1888, limited the right of removal to nonresident de- 
fendants solely, held that, in order to remove a cause upon the ground 
of diversity of citizenship, it is sufficient for one of several défendants 
who is a nonresident to file the pétition, and thereupon the whole cause 
is removed, although it is not separable as between him and his code- 
fendants who are citizens of the state in which the action was brought. 
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That part of the opinion has since then been expressly determined 
otherwise by the Suprême Court of the United States in a number of 
well-considered cases. Chicago, Rock Island, etc., R. R. Ce. v. Mar- 
tin, 178 U. S. 245, 20 Sup. Ct. 854, 44 L. Ed. 1055; Gableman v. Rail- 
road Co., 179 U. S- 337, 21 Sup. Ct. 171, 45 L. Ed. 220 ; Cochran v. 

County of Montgomery, 199 U. S. 260, 26 Sup. Ct. 58, 50 L. Ed. . 

In Chicago, Rock Island, etc., R. R. Co. v. Martin, supra, it was 
held by the Chief Justice, who deHvered the unanimous opinion of the 
court, after quoting in full section 2 of the act of 1888 : 

"It thus appears on the face of the statute that If a suit arises under the 
Constitution or hiws of the United States, or if it is a suit between citizens of 
diflCerent States, the défendant, if there be but one, may remove, or the de- 
fendants, if there be more than one ; but where the suit is between citizens 
of différent states, and there is a separable controversy, then either one or 
more of the défendants may remove." Page 247, of 178 U. S., page 855, of 20 
Sup. Ct, 44 L. Ed. 1055. 

And again on page 248 of 178 U. S., page 855 of 20 Sup. Ct., 44 L. 
Ed. 1055, he says : 

"There is no separable controversy hère. The case prcsented a joint cause 
of action against ail the défendants, and indeed the removal v/as applied for 
on tlie ground that the suit arose under the Constitution and laws of the 
United States, It therefore came within the first clause of the section quoted, 
and if the same rule governs proceedings under that clause that obtains in re- 
spect to the second clause [under which it is sought to remove this cause] 
the judgment of the Suprême Court of Kansas must be afflrmed. And in 
View of the language of the statute we think the proper conclusion is that 
ail the défendants must join in the application under either clause." 

The same construction was placed upon the Act of 1875. Fletcher 
V. Hamlet, 116 U. S. 408, G Sup. Ct. 426, 29 L. Ed. 679. 

Tlie earhest case under the act of 1887 on the questions involved in 
this cause is Western Union Telegraph Co. v. Brown (C. C.) et al., 32 
Fed. 337, decided by Mr. Justice Brewer, and concurred in by Judge 
Thayer. In that case the learned judge, after carefully reviewing the 
authorities, summarized the conclusions of the two judges on the sub- 
ject under discussion as follows: 

"First, that in cases Involving but a single controversy where the jurls- 
dlction of the court dépends only upon citizenship of the parties, the right of 
removal is governed solely by the second clause of the second section of the 
act of March 3, 1S87, and can be exercised only by nonresident défendants." 

Further on in the opinion the court say: 

"We hâve given to this question a careful examination because of its wide 
reaching efCect. The plaintiff may not remove under the act of 1887 ; and if 
a résident défendant may not remove, on the ground of diversity of citizen- 
ship alone, causes in which there is but a single controversy, It is obvious 
that removals will be very Infrequent. Still, whatever may be the resuit, we 
are to give to the language of the Act that construction which will carry out 
its intent" 

Other cases in which the same conclusions are reached are Arkansas 
Smelting Co, v. Cowenhoven (C. C.) 41 Fed, 450; Parkinson v. Barr 
(C. C.) 105 Fed. 61. 

In the opinion of this court the language of the act is too clear to 
admit of any other construction, but even were it doubtful, this court 
would consider itself, in the absence of a contrary décision by the Su- 
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preme Court of the United States or the United States Circuit Court 
6f Appeals for this circuit, bound by the décision of Judges Brewer 
and Thayer determined in this circuit, as it is advisable that the dé- 
cisions of the various courts in a circuit should be harmonious, if 
possible. 
The motion to remand will be sustained. 



HILLS & CO., Limited, v. HOOVER et al. 

(Circuit Court, E. D. Pennsylvania. January 27, 1906.)' 

No. 55. 

1. Copyright — Infeingement— Penalties — Replevin. 

Replevin cannot be availed of to seize litliographs alleged to infringe 
complainant's copyriglits to wliich lithograpbs complainant lincl neither 
tltle nor riglit to possession wbieh were desired only for the purposea 
of a suit in assumpsit to recover penalties under Rev. St. § 4'.)65 [U. S. 
Comp. St. 1901, p. 3414], providing tliat in case of Infringeiuent of a 
copyriglit, etc., ttie défendant shall forfeit $1 for every slieet of tlie same 
found in his possession. 

2. Jtjdgments — Res Judioata — Inteelocxjtoey Deckee. 

A decree awarding a perpétuai injunction, and an accounting by the 
défendant in copyright infringeiuent proceedings and referring the cause 
to a master to ascertain the amount complainant is entitled to recover 
is a mère iuterlocutory decree, and is therelore not res judicata as to 
any issues involved. 

Sustaining Motion for a New Trial. 

Benno L,oewy and Hector T. Fenton, for plaintiff. 
Wm. A. Carr and W. Horace Hepburn, for défendant. 

HOLLAND, District Judge. This is a suit in assumpsit, instituted 
June 18, 1903, to recover penalties, half to the United States under 
section 4965 of Revised Statutes [U. S. Comp. St. 1901, p. 3414], 
vvhich provides that in case of infringement of copyright for engrav- 
ings, cuts or prints, the défendant shall "forfeit one dollar for every 
sheet of the same found in his possession * * * one-half there- 
of to the proprietor and the other half to the use of the United States." 

Prior to issuing this writ in assumpsit, the plaintifï, on the sixth day 
of December, 1902, issued a vi'rit of replevin, and the marshal of 
this district proceeded to the défendants' factory, at Thirteenth and 
Buttonwood streets, in the city of Philadelphia, and seized 4,763 
copies of lithograph pictures, which were turned over to the plaintiff 
and are now in his possession. Nothing more was donc in the replevin 
suit, but on the 19th of April, 1905, the suit in assumpsit was tried be- 
fore a jury in this court. The marshal, being called as a witness, tes- 
tified to the issuing of the writ of replevin, the seizure under the writ 
of the lithographs in défendants' possession, and their delivery to the 
plaintiff. The writ of replevin was then offered and admitted in 
évidence. The plaintiff also offered in évidence the record of a judg- 
ment in an equity proceeding in this court, April sessions. No. 13, be- 
tween the same parties, in which a decree had been entered awarding 
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an injunction and accounting, which was referred to a master, and is 
still pending. It was established by the évidence of another witness 
that thèse pictures were the same as those in controversy in the equity 
suit. The défendants objected to the ofïer in évidence of the writ of 
replevin, and the évidence of the marshal as to what he did in pur- 
suance thereof, and to the admission of the decree in the equity suit, 
ail of which objections were overruled, and an exception granted to 
the défendants. The court, upon this évidence, directed a verdict for 
the plaintifï. 

A motion and 11 reasons for a new trial were fded. Of the ques- 
tions raised, only two need be considered: (1) Was the court in 
error in admitting in évidence under objection the writ of replevin, 
and the évidence of the marshal as to what he did in pursuance there- 
of? The question as to whether the writ of replevin in practice in 
Pennsylvania is appropriate in forfeiture proceedings under Revised 
Statutes of the United States, section 4965, bas been before Judge 
McPherson, in this district, upon three différent occasions, and in each 
it was held by him that it could not be so used. In the last case 
(Gustin v. Record Publishing Co. [C. C] 127 Fed. 603), it was said: 

"The plaintifï wlio seelis to use It (replevin) to vindieate the rights that 
are given him under section 49G5 finds that he cannot even lawfuUy issue the 
writ, for he has neither right of property nor right of possession." 

And after the issuance of the writ, should the plaintifif in the replev- 
in proceed to judgment, it would be a "judgment * * * for the 
goods, with damages for taking and unjustly detaining them, or for the 
money value of the goods with like damages. No such thing as a judg- 
ment of forfeiture or a judgment for a penalty is known to the practice 
in this State, and vi'ithout further législation neither can be entered on 
a verdict in replevin." The plaintifï, however, in this case did not 
proceed to judgment in the replevin suit. There was nothing donc 
after the seizure of the prints, and it might be questioned whether or 
not the mère issuing of the writ and seizure of the lithographs would 
be suiïicient for the purpose of forfeiture, even if it could be success- 
fully contended that a replevin is a proper proceeding in this state 
under this act of Revised Statutes; but it is not necessary to inquire 
into this question, as I entirely agrée with the reasoning and conclu- 
sions of the learned judge in the above-mentioned case, that this writ 
is not appropriate for the purpose for which it is issued in this suit. 
This spécifie question was not reserved, and, in conséquence, a judg- 
ment for défendants cannot be entered. 

(3) The only other question to be considered is whether or not 
the decree awarding a preiiminary injunction and accounting, which 
is still pending, was a final decree and conclusive of the infringement 
of the copyright for the purposes of this case. If it be not a final 
judgment, it is not conclusive as between thèse parties, and should not 
hâve been admitted in évidence. It has been held in numerous cases 
that a decree in equity proceedings awarding a perpétuai injunction 
and an accounting by the défendant to the plaintiff for profits, and 
referring the case to a master to ascertain the amount thereof which 
the plaintiff is entitled to recover, which is still pending and undeter- 
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mined before the master, is an interlocutory and not a final decree, 
, and therefore is not res adjudicata as to any issues involved, and was 
not admissible in évidence. Brush Electric Co. v. Western Electric 
Co., 76 Fed. 761, 22 C. C. A. 543 ; Ogden City v. Weaver, 108 Fed. 
565, 47 C. C. A. 485; Australian Knitting Co. v. Gormly (C. C.) 
138 Fed. 93 ; Keystone, etc., Co. v. Martin, 132 U. S. 91, 10 Sup. Ct. 
32, 33 L. Ed. 275; McGourkey v. Toledo & Ohio Railway, 146 U. S. 
536, 13 Sup. Ct. 170, 36 L. Ed. 1079. 

As there was no évidence submitted upon which to sustain a verdict 
for the plaintiff, the motion for a new trial is sustained, and a new trial 
granted. 



In re DUPLEX RADIATOR CO. 

(District Court, S. D. New York. January 18, 1906.) 

No. 8,433. 

L BANKEtTPTCT — FOEEIGN COEPOEATIONS — JUEISDICTION OVEB. 

If a foreign corporation has lu fact had îts principal place of business 
In a district for the greater part of six months, tlie court of such district 
has Jurlsdiction to adjudicate It a bankrupt, and sucli jurisdiction is not 
affected by the fact that the corporation dld not obtain a certiflcate 
requlred by the laws of the state to entitle it to do business therein. 

2. SAME INSOLVENCY EFFECT OV ADMISSION. 

When the act of bankruptcy alleged against a corporation is an ad- 
mission In wrlting of Its inabillty to pay its debts and its willlngness to 
be adjudged a banlirupt on that ground, the question of its insolvency 
Is immaterlal. 

3. BAMB — PEOCEEDINO InSTITUTED AT REQUEST OT COBPOBATION — DEFENSE OF 

Collusion. 

The mer© fact that a corporation admits in wrlting its inabiiity to pay 
Its debts and Its willlngness to be adjudged a banlirupt on that ground, 
and thereupon requests certain creditors to file an Involuntary pétition, 
constitutes no ground of défense to the proceeding by a creditor who 
opposes the adjudication. 

In Bankruptcy. Involuntary proceeding. On report of référée. 
Charles W. Stapleton, for petitioning creditors. 
George C. Coffin (Marshall S. Hagar, of counsel), for objecting 
creditor. 

HOLT, District Judge. The référée finds, as a fact, that for six 
months before the filing of the pétition, the principal place of business 
of the alleged bankrupt was in this district, but finds that, as the bank- 
rupt was a New Jersey corporation, and had not obtained a certiflcate 
from the Secretary of State permitting it to do business hère, it cannot 
be held to hâve had its principal place of business hère, citing the 
case of Re Elmira Steel Co., 5 Am. Bankr. Rep. 484. In that case 
it was held that the United States District Court for the Northern 
District of New York had jurisdiction to adjudicate a corporation 
bankrupt which was organized under the laws of New York and did 
business in the Northern district of New York. The question dis- 
cussed by the référée, whether its omission to obtain leave to do busi- 
ness in Pennsylvania prevented the court in Pennsylvania from also 
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having jurisdiction, seems to me to hâve been obiter. At ail events, 
in my opinion, if a foreign corporation bas, in fact, had its principal 
place of business for six months in this district, this court bas juris- 
diction, and the fact tbat it bas not obtained a certificate from the 
Secretary of State, permitting it to do business hère, does not divest 
this court of jurisdiction. If it bas not complied with the law of this 
State in obtaining sucb a certificate, it is liable to the conséquences pro- 
vided by tbat law. But, in my opinion, the fact that no certificate was 
obtained does not change the fact that the principal place of business 
is where the principal business is donc. 

The referee's report discusses, at some lengtb, the question whether 
this corporation was solvent; but when the act of bankruptcy alleged 
is an admission in writing of inability to pay debts and v/illingness to 
be adjudged a bankrupt on that ground, the question of insolvency is 
immaterial. West Co. v. Lea, 174 U. S. 590, 594, 19 Sup. Ct. 836, 
43 L. Ed. 1098; In re Moench & Sons Co., 130 Fed. 685, Go C. C. A. 
37. The référée holds tbat the proceedings to bring about an ad- 
judication were void for collusion, citing Matter of Independent 
Thread Co., 7 Am. Bankr. Rep. 704, 113 Fed. 998. In that case, the 
officers of the company desired that it should be put into bankruptcy, 
and made the necessary admission in writing of its inability to pay its 
debts and wiMingness to be adjudged a bankrupt. It was necessary, 
however, that the involuntary proceeding should be brought by three 
creditors, and there was but one creditor who was willing to bring 
it. Thereupon the company gave its creditor two notes for a portion 
of its indebtedness, and the creditor transferred the notes to two other 
persons thus making three creditors, who filed the pétition. The 
court refused an adjudication on the ground that the proceedings were 
collusive. But the mère fact that a corporation admits in writing 
its inability to pay its debts, and its willingness to be adjudged a bank- 
rupt on that ground, and thereupon requests certain creditors to file 
an involuntary pétition, constitutes no ground of défense to the pro- 
ceeding by a creditor who opposes the adjudication. In re Moench 
& Sons Ce, 130 Fed. 685, 66 C. C. A. 37. 

My conclusion is that the referee's report should not be confirmed, 
and that an adjudication should be ordered. 



UNITED STATES v. MEYERS. 

(District Court, E. D. Wlsconsln. January 8, 1906.) 

PosT Oftice- — Fbaudulentlt OBTAiNiNa Mail Mattee — Sufficienot of In- 

DICTMENT. 

To constitute an offense under Kev. St. § 5469 [U. g. Comp. St 1901, p. 
3692], which malies punishable as a crime the stealing, taljing, or obtain- 
ing by fraud of any letter or other mail matter containing anythlng of 
value from any post office or other depository of mail, and the embez&le- 
ment of the same or its contents, the taliing must be elther frauduient or 
unlawful, and must be so chargea in the indictment. An Indictment 
which leaves it open to inference that the letter charged to hâve been 
taljen may hâve been delivered to and received by défendant, though a 
mutual mistake, is insufflclent to charge an offense thereunder. 

[Ed. Note. — ^For cases in point, see vol. 40, Cent Dig. Post Office, f§ 
75-77.] 



908 142 FEDERAL EEPORTBIÏ, 

On Demurrer to Indictment 
H. K. Butterfield, U. S. Atty. 
Norman L,- Baker, for défendant. 

QUARLES, District Judge. This îs a demurrer to an indictment 
under section 5469, Rev. St. [U. S. Comp. St. 1901, p. 3692]. This in- 
dictment in substance charges that on the 24th day of December, 1904, 
there was in the post office of the United States, then and there as mail 
matter and in the custody of a postal employé in said post office, a cer- 
tain letter which then lately before had been sent by the mails of the 
United States and received as mail matter in said post office at Kenosha, 
Wis., for and to be delivered to one Charles Meyers, at Kenosha, Wis., 
in the district aforesaid, and which last-mentioned letter then and there 
contained a certain bill of exchange for $300 (describing the same) 
and payable to the order of Charles Meyers, and that the said défendant 
on the day aforesaid in said district did take from the said mail, and 
from the said postal clerk then and there having custody thereof, the 
said letter while so in the mails at said post office, and did then and 
there knowingly, unlawfully, and feloniously embezzle the said letter, 
etc. It will be observed that this indictment charges no unlawful 
taking, and no fraud or stratagem by means of which the possession 
of the letter was secured. The indictment follows the language of the 
statute, and it is claimed that this is sufficient. 

The question presented by the demurrer is whether Congress in- 
tended by this enactment to create as a distinct offense the misappro- 
priation of a letter which has corne to the hands of a défendant inno- 
cently and without fraud on his part. Judging from the identity of 
the names of the défendant and the addressee, as the same appear in 
the indictment, the presumption may be indulged that the letter was on 
that account delivered to. the wrong person and accepted by him under 
mutual mistake. Under such circumstances, was it within the meaning 
and scope of the act to charge the défendant with feloniously embez- 
zling such letter? Section 54G9 is a conspicuous example of a statute 
which does not completely define the crime it créâtes. Under the lan- 
guage of this section as it stands, a man might be indicted for taking 
with the consent of the postal officiais a letter addressed to himself and 
containing any of the enumerated articles of value which actually be- 
longed to him. This amounts to a reductio ad absurdum, and présents 
a case within the reasoning of the court in U. S. v. Carll, 105 U. S- 
611, 26 L. Ed. 1135; Jones v. U. S. (C. C.) 27 Fed. 447, 449. 

A careful analysis of the second clause of section 5469, giving full 
efïecf to the conjunction "and" where it occurs in said second clause, 
will disclose the fact that Congress had in mind three essential élé- 
ments of this offense : First. A "taking" of mail matter from a postal 
officiai with or without the consent of the proper custodian. Second. 
Thé opening, embezzlement, or destruction of such letter. Third. That 
the matter so misappropriated contained certain papers or documents 
therein described. It is equally apparent that the taking must be un- 
lawful in a case where no fraud is practiced. Re Burkhardt (D. C.) 
33 Fed. 25, 26; U. S. v. Parsons, 2 Blatchf. 104, Fed. Cas. No. 16,000; 
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U. S. V. Inabnet (D. C.) 41 Fed. 130; U. S. v. Smith, 11 Utah, 433, 40 
Pac. 708. This indictment is therefore fatally defective in failing to 
allège an unlawful taking. It is clear that this section was not intend- 
ed to reach a case where by mistake a delivery is made to the wrong 
person who innocently obtains possession of the letter and afterwards 
wrongfully appropriâtes its contents. Such wrongful misappropria- 
tion occurs after the government has surrendered its custody, and is 
an offense cognizable by the state laws. 

There is another fédéral statute (section 3892, Rev. St [U. S. Comp. 
St. 1901, p. 2657]) which seems to proceed upon the theory that the 
légal custody of the government continues until the mail matter reach- 
es the addressee for whom it was intended, and that any destruction 
or embezzlement of such a letter, which by mistake has left the hands 
of the postal authorities, and has not yet reached the addressee, may be 
punished as a fédéral crime. U. S. v. McCready (C. C.) 11 Fed. 225. 
Whether an indictment would lie against this défendant under that 
section the court will not now inquire, because the présent indictment 
is not framed thereunder. 

For thèse reasons, the demurrer to the indictment must be sustained. 



BROWN V. PENNSTLVANIA R. CO. 
(Circuit Court, D. New Jersey. January 23, 1906.) 

Masteb and Servant — Action poh Injtjbt — Pleadinq — Allégations. 

A déclaration in an action against a railroad company by an employé 
to recover for a Personal injury, the substance of tbe négligence chargea 
being the running of an engine by défendant against a line of standing 
cars, on one of which plaintiff was working in obédience to orders, with 
such force as to cause liis injury, is insufficient, where it does not allège 
by what agent or servant of défendant the alieged act of négligence was 
committed, but merely that it was committed by défendant. 

[Ed. Note. — For cases in point, see vol. 34, Cent Dlg. Master and Ser- 
vant, § 820.] 

At Law. On demurrer to déclaration. 

Mark A. Sullivan (Joseph Andersen, on the brief), for plaintifï. 
James B. Vredenburgh, for défendant. 

LANNING, District Judge. This is an accident case. The prin- 
cipal cause of demurrer assigned is that the déclaration faîls to show 
any négligence on the part of the défendant. 

The déclaration contains two counts. In the first count the plaintiff 
allèges that on March 15, 1904, he was a freight handler in the employ 
of the défendant at its freight house in Jersey City, and that on that 
day — 

"The said défendant ordered and directed the said plaintilï to open the coupler 
on one of the cars that stood at the side of the plattorm on wliioh the plaintiff 
was working in said freighthouse, and which said cars were being loaded with 
freight by plaintiff and his fellow servants, which said work of opening said 
coupler was not within the engagement and scope of the employment of ihe 
said plaintiff, and was perilous, dangerous, and bazardons, and whereof the 
said plaintiff was unaware and unadvised by said défendant. Plaintiff went 
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on the bumper of sald car In order to exécute the biddlng of said défendant, 
and whlle said plaintiff was engaged In opening sald coupler on sald car, and 
without any warning to hlm, an englne owned and operated by said défendant 
wrongfully and negligently came down the track upon which said cars were 
standing, and unawares and without warning to plaintiff, negligently and with 
great force hit said car, or the Une of cars on one of which plaintiff was, 
thereby causing plaintiff to be thrown In such a manner that his rlght foot 
was caught between the bumpers of the cars, and when said cars came to- 
gether by reason of the said négligent hittlng by the said englne plalntiff's 
toes on his right foot were crusbed, eut, and mangled in such a manner that 
it became and was necessary to bave two of his said toes amputated. By which 
said négligent and forcible hltting as aforesaid said plaintiff was made sick, 
sore, lame, disa'bled, and erippled for life, and suffered great and excruciating 
pain, and was totally incapacitated from pursuing any occupation and earn- 
ing his livelihood for a long space of tlme, to wit, the space of three months, 
and stlll is greatly and permanently Incapacitated from performing and pur- 
suing his ordinary avocation or work, and said plaintiff was put to great ex- 
pense for médical care and treatment in the healing of said injuries." 

In the second count the plaintiff sets forth his employment as in 
the first count, and then avers that — 

"Relylng upon the presumption that défendant had guarded the car, or Une 
of cars, upon which plaintiff was directed to work, in such a manner as to 
make said car or line of cars reasonably safe upon which to perform said 
work, said plaintiff proeeeded to perform said work according to the bidding 
from said défendant, and whlle tbus engaged, and by reason of the fact that 
the car, or Une of cars, upon which he was directed to work, was not guarded 
so as to be made reasonably safe,' a certain other engine owned and operated 
by said défendant, unawares and without warning to said plaintiff, came down 
the track, and then and there negligently struck said car or the line of cars 
on one of whieh the plaintiff was working with such force that plaintiff was 
thrown In such a manner that his right foot was caught between the bumpers 
of the cars, and when sald cars came together by reason of the said forcible 
and négligent hittlng by the said engine plalntiff's toes on his sald right foot 
were crushed" [and then continuing as in the flrst count]. 

Thèse avemients are too gênerai to comply with the principles of 
good pleading. The substance of the complaint in each of the counts 
is the négligent use of the engine which hit the car on which, or the 
line of cars on one of which, the plaintiff was working. Assuming 
that there was négligence in the use of the engine, the averments do 
not show that that négligence was imputable to the défendant. The 
défendant is a corporation. It acts only by its agents. What par- 
ticular agent or agents failed to perform any duty owing to the plain- 
tiff is not disclosed by any of the averments in the déclaration. Had 
such disclosure been made, it might hâve appeared, affirmatively, that 
the négligence was that of one of the plalntiff's co-servants. Indeed, 
the reasonable inference to be drawn from the averments is that the 
négligence was that of a co-servant. 

Upon the authority of Mealman v. Union Pacific Railwav Company 
(C. C.) 37 Fed. 189, 2 L. R. A. 192, Borgman v. Omaha & St. Louis 
R. R. Co. (C. C.) 41 Fed. 670, and Voss v. D. L. & W. R. R. Co., 62 
N. J. Law, 60, 41 Atl. 234, I think the demurrer should be sustained. 



BKOWN V. BALTIMOBE & O. B. CO. 911 

BROWN V. BALTIMORE & O. R. CO. 
(Circuit Court, E. D. Pennsylvanie. January 27, 1906.) 

No. 18. 

Masteb and Seevant — iNjintT or Servant — TJnsate Place to Wobk. 

Where a foreman vs^ho is in authority deliberately arranges a place foi 
hls men to work which is unsafe, and then puts a man to work there, 
who had theretofore been provided witli a safe place in whicb to do tbe 
same klnd of work, witbout calling bis attention to tbe danger, tbe 
master is llable for the workman's injury resulting. 

[Ed. Note — For cases In point, see vol. 34, Cent Dlg. Master and 
Servant, § 297.] 

On Motion for New Trial. 

Walter Thomas and Thos. Raeburn White, for plaintiff. 
Wm. B. L,inn, for défendant. 

HOLLAND, District Judge. The défendant Company, we think, 
is responsible for the acts of Mr. Mulch, who was in charge of the 
work, who by his own command deliberately arranged a dangerous 
place for his men to work, and then called the plaintifï there without 
notifying him of the dangerous condition. The plaintiff had been 
engaged in the same kind of work before, but had always been pro- 
vided with a safe flooring over which to roU the heavy casts. 

When the company, through those in authority, deliberately arranged 
a dangerous place for men to work, which theretofore had been per- 
fectly safe, and then put a man to work without calling his attention 
to the danger, it should be held responsible. The foreman, Mulch, 
was in authority, and when he ordered the covering left ofï of the 
opening through which the plaintiff fell, no workman could disobey. 
It was the act of the company, through its représentative, whose di- 
rection could not be disregarded. It was not the case of a foreman 
causing an injury to a fellow workman by some négligent act of his, 
such as a failure to watch for approaching trains, which the foreman 
promised to do in Martin v. Atchison, Topeka & Santa Fé Railroad 
Company, 166 U. S. 399, 17 Sup. Ct. 603, 41 L,. Ed. 1051, or as in 
Alaska Mining Co. v. Whelan, 168 U. S. 86, 18 Sup. Ct. 40, 42 L. 
Ed. 390, where the injured party was put in a safe place to work, 
and the foreman negligently dumped a chute upon him; or as in 
Northern Pacific Railroad Company v. Charless, 163 U. S. 359, 16 
Sup. Ct. 848, 40 L.Ed. 999, where the injury resulted from the fore- 
man recklessly running a hand car. Thèse were reckless acts of a 
foreman for which he alone was liable. But, in the case at bar, the 
place at which plaintiff was injured and theretofore been found by 
him to be safe, and the foreman, in his discrétion, decided to arrange 
this place in a way which made it dangerous for the men, and he then 
ordered plaintiff to work there without notifying him of the danger. 

Motion and reasons for a new trial are overruled. 
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BAMSDEN V. GATELT et al. 
(Circuit Court, S. D. New York. January 16, 1006.) 

1. CoBPORATioNS— Action Against Stockholders— Kansas Statute. 

Under Gen. St. Kan. 1808, c. 23, §40, as ameuded by Laws 188-3, p. 
88, c. 46, a cause of action accrues in favor oi! a créditer of a corpora- 
tion against each stoclîholder one year after the corporation bas sus- 
pended business. 

2. Limitation op Actions — Pleading Statute. 

The fact that an ansvver pleads a limitation of six years, whereas the 
statute applicable makes tbe limitation three years, does not render tbe 
plea unavailing. 

[Ed. Note. — For cases In point, see vol. 33, Cent. Dig. Limitation of 
Actions, § 704.] 

3. CoBPOBATiONS— Action Against Stockuolder— Statute Applicable. 

Tbe tbree-year statute of limitations prescribed by Code Civ. Proc. N. T. 
p 394, for suits against stocliholders of corporations to enforce a statutory 
liability is applicable to an action brougbt in tbat state against a stoek- 
Uolder of a foreign corporation. 

At Law. Tried before court and jury. 

COXE, Circuit Judge. This action is brought to enforce tbe addi- 
tional liability of a stockholder of the Lombard Investment Company, 
a Kansas corporation, as provided by the laws of that state. 

The only défense necessary to be considered is the statute of limita- 
tions. This action was commenced April 29, 1S98. The Lombard 
Investment Company was organized November 2, 1883. It was dis- 
solved by opération of law August 1, 1891. 

That the corporation was dissolved for the purpose of enabling suits 
of this character to be prosecuted is established by the proof and is 
found as a fact by the Circuit Court of Appeals of the Eighth Circuit, 
as follows: 

"The Kansas Company suspended business August 1, 1890, and that sus- 
pension still continuing, a cause of action upon each debt of the company 
arose to tbe créditer against each stockholder August 1, 1891." Anglo-Amer- 
ican Co. v. Lombard, 132 Fed. 721, 68 C. C. A. 89. 

The statute relied on is section 394 of the New York Code of Civil 
Procédure, which provides that actions of this character must be 
brought within three years after the cause of action has accrued. 
The défense as pleaded in the answer allèges a six years limitation, 
but the variance is not fatal. 

In Camp v. Smith, 136 N. Y. 187, 203, 32 N. E. 640, 645, the Court 
of Appeals held that: 

"The objection now made is altogether too teehnical. If eight years had 
elapsed, certaiuly six years had; and the allégation was ample to glve the 
plaintiff notice of the précise défense relied upon." 

The contention that the action is barred by the three years statute of 
limitations is, I think, amply sustained by the following authorities: 
Platt v. Wilmot, 193 U. S. 602, 24 Sup. Ct. 542, 48 L. Ed. 809; 
Seattle Bank v. Pratt (C. C.) 103 Fed. 62, affirmed 111 Fed. 841, 
49 C. C. A. 662; Whitman v. Atkinson, 130 Fed. 769, 65 C. C. A. 185. 

It follows that the action cannot be maintained. 

The jury is, therefore, directed to find a verdict for the défendant. 
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THE W. G. MASON. 

THE W. I. BABCOCK. 

(Circuit Court of Appeals, Second Circuit Deeember 5, 1905. 

No. 21. 

1. TOWAGE STRANDINO OP TOW — LlABlLlTY OF TUGS. 

Wbere a. steamsliip being towed by two tugs from her dock througb 
a narrow cbannel witb wbich sbe was unacquaiiited promptly obeyed 
ail orders of tbe tugs, tbe biirden of proof rests upon them to sbow tbat 
tliey exercisod due c-ire. inul, uuless such burden is met, liubility for lier 
stranding rests on one or botb. 

[Ed. Note. — For cases in point, see vol. 45, Cent Dig. Towage, § 34.] 

2. Same — Joint Service by Two Tros — Liability of One for Fault of tue 

Other. 

Two tugs belonging to tbe same owner were engaged in towing a 
fteamship under a contract made witb sucb owner. Tlie master of tbe 
leading tug directed tbe niovenients of tbe sbip, but as to ber own luove- 
nients tbe tug bebind was under eontrol of ber own master. Held, tbat 
tlie rear tug was not liable in rem for tbe stranding of tbe tow, wblcb 
oecurred solely tbrougb tbe fault of tbe leading tug. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

For opinion below, see 131 Fed. 633. 

H. A. Kelley, for appellant. 
H. D. Goulder, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. Tlie decree appealed from adjudged 
chat the steam tugs, tlie Mason and the Babcock, were liable in rem for 
the damages sustained by the steamsliip Gratwick in conséquence of 
her being stranded upon the rocks in the channel leading from the 
port of Bufïalo to Lake Erie through the négligence of the tugs while 
they were engaged in towing her. Two questions are presented by 
the appeal: First, whether the tugs, or either of them, were guilty 
of any négligence in performing the towage service; and, second, as- 
suming that the stranding was caused by the négligence of the tug 
Mason, there being no fault on the part of the tug Babcock, whether 
the latter is also liable in rem. 

The facts of the case are fully stated in the opinion of the district 
judge (131 Fed. 63S), and need not be recapitulated in détail. The 
salient facts are thèse : The steamship was taken in tow by two tugs 
at the dock where she lay at the port of Buffalo under an engagement 
to take her into Lake Erie through the somewhat difficult channel 
around the breakwater at Erie Basin; the Mason taking her headline 
and the Babcock her sternline. Coming from the dock her proper 
course required that she should be taken ahead for a short distance, 
then turned at practically a riglit angle to starboard, and after pro- 
ceeding upon that course a few hundred feet, and reaching the iiortli- 
erly end of the breakwater, that she be turned around the end at nearly 
a right angle to port; the route being through a narrow unmarked 
142 P.— 58 
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channel, with shoals on either side, and with currents varying under 
varying conditions of the wind. No fault on the part of the tugs or of 
the steamer is suggested until the attempt was made to turn her to 
port around the end of the breakwater, where a strong current was 
encountered. When the Gratwick reached the end of the breakwater, 
her engines had been stopped pursuant to the orders of the Mason, 
and she was then directed by a signal from the Mason, being one blast 
foUowed by four, to go ahead strong. The testimony of her witnesses 
is that the Gratwick promptly compHed with that order. The testimony 
for the tugs is that she did not comply, and that because of her non- 
compliance the Babcock immediately gave her a similar signal, without 
avail. Although the Mason had succeeded in puUing her bow to port, 
and the Babcock in pushing her stern to starboard, sufficiently to clear 
the end of the breakwater and head her on her proper course, she was 
not turned quickly enough to resist the current, and was carried upon 
the rocks upon the opposite side of the channel. 

The vital question is whether she complied with the first order, be- 
cause, if she did, .promptly and fuUy, she is not in fault for the disaster ; 
and, if she did not, the disaster cannot be imputed to the fault of the 
tugs. Upon this question there is a sharp issue of veracity between the 
witnesses; and as they were examined in the présence of the district 
judge his finding should not be disturbed, unless the rule which ordin- 
arily prevails in the review of an admiralty cause should not, for some 
exceptional reason, be applied. His finding is emphatic and unequiv- 
ocal in favor of the Gratwick. We hâve scrutinized the record with 
care; and if we were required to décide the question as an original 
one, to be determined by weighing the statements of the witnesses and 
giving them their relative value, we should décide it as he did. The 
theory that the Gratwick mistook the first signal of the Mason, and the 
alleged subséquent signais, as signais "back and forth between the 
tugs," and not as signais to herself, cannot be accepted in view of the 
testimony of her master, who was in the pilot house directing her move- 
ments, of Boyer, who was by his side, of the second mate, and of the 
wheelsman, giving but very little, if any, weight to the testimony of 
Harris. 

It is not fairly disputable that the tugs were in control of the navi- 
gation of the tow, and that the only obligation of the tow was to con- 
form her own naviËfation to the movements of the tugs, so as to assist 
them as far as it was practicable to do so, and in this behalf to exercise 
proper diligence and efïiciency in obeying the directions of the Mason, 
whose master from the beginning of the towage service assumed to 
give the required signais. 

The towage service was to be perfonned in part in a channel where 
thorough acquaintance with the conformation and boundaries, effects 
of the currents, and the location of the submerged rocks, was of the 
utmost importance, and where a slight déviation in point of time or 
speed on the part of the steamship would hâve been liable to frustrate 
the efforts of the tugs. The conditions were such that it would hâve 
been imprudent for the steamer to take the initiative, at a critical mo- 
ment, in starting her engines at fuU speed ahead without waiting for 
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an order from the tug ; and the testimony offered by the tugs to show 
that it is ordinarily the practice for a steamer in tow of tugs to do this, 
if it bears with any pertinency upon the customary management of a 
tow in the situation of the Gratwick, only tends to prove a practice 
whicli would be pernicious and repixhensible. 

Although there was no testimony introduced by the libelant to indi- 
cate precisely what fault of the tugs caused the misfortune, the case 
was tried on behalf of the tugs upon the theory that the stranding 
was occasioned by the Gratwick's disregard of orders. Whether the 
district judge was right in the conclusion that the cause of the mis- 
fortune was the omission of the master of the Mason to give in timely 
season the order to the tow to "go ahead strong" as she neared the 
end of the breakwatcr, or whether it was some other omission or 
fault on the part of the Mason, need not be particularly considered, 
though this would seem to be the reasonable déduction from the cir- 
cumstances. It suffices that the misfortune occurred without any fault 
on the part of the tow, or on the part of the Babcock, and under a 
state of circumstances in which, if proper care is exercised in perform- 
ing a similar service, such misfortune does not ordinarily occur. This 
was enough to impose upon the tugs the burdcn of proof to show that 
they had exercised due care. Rose v. Stephens & Condit Co., 20 Blatchf. 
411, 11 Fed. 438; Inland & Seaboard Coasting Co. v. Toison. 139 U. 
S. 551, 11 Sup. Ct. 653, 35 L. Ed. 270. This court has had fréquent 
occasion to apply this doctrine in similar cases; the latest being the 
case of The Genéssee (C. C. A.) 138 Fed. 549. 

The proof offered by the tugs did not afford any explanation of the 
causes of the disaster, aside from the alleged disregard of orders by 
the tow. No unforseen difEiculties were encountered, and no obstacle 
which the tugs were not bound to anticipate. The case is one where 
the stranding of the steamer created a presumption of négligence. 
The Webb, 14 Wall. 406, 20 L. Ed. 774; The Kalikaska, 107 Fed. 959, 
47 C. C. A. 100. As the proof did show that the Babcock properly 
performed her part of the service, the responsibility for the disaster 
must rest on the Mason alone. 

The question raised by the appeal, whether the Babcock is liable in 
rem, although she was not herself in fault, is one upon which there 
are few adjudications in point. If the Babcock is not liable, the bond 
given by her owner in limitation of her liability should be discharged, 
and the recovery can only be enforced as against the bond given in 
limitation of the Mason's liability, and the libelant's loss to the extent 
of about $5,000 cannot be satisfied. Both tugs were owned by the 
same corporation and the contract of towage was made between the 
master of the Grarwick and the corporation. The master of the Grat- 
wick did not sélect the tugs or indicate the détails of the empîoyment, 
and the part which each should take in performing the joint enter- 
prise to which they were assigned by their owner was arranged 
either by the owner or by the masters of the tugs. The évidence in- 
dicates that the Mason as the pilot tug was expected to, and did, take the 
initiative in directing the movements of the Gratwick, but that in other 
respects the navigation of the Babcock was exclusively under the con- 
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trol of her own master, and, although the tugs were co-operating in 
the same gênerai undertaking, each was acting independently of the 
other in doing her own part of the work. 

The authorities cited in the opinion of the court below, and upon 
the argument at bar, are The Arturo (D. C.) 6 Fed. 308; The Borden- 
town (D. C.) 40 Fed. 683; The Columbia, 73 Fed. 226, 19 C. C. A. 
91 ; and Van Eyken v. Erie R. Co. (D. C.) 117 Fed. 717. 

The Arturo was a case in which two tugs, belonging to différent 
owners, while performing a towage service, stranded the tow upon a 
shoal; both tugs being in command of the master of one of tlie tugs. 
The décision was that both were liable because botla were in fault. 
Judge Lowell in his opinion, after stating that, if one tug was wholly 
in fault, she alone would be responsible, says : 

"But for their joint action, so far as it conduced to the loss, I hold tliem 
to be jointly responsible." 

The Bordentown was a case in which Judge Brown held both the 
Bordentown and the Winnie, tugs engaged in a towage service, liable 
for the fault of the master of the Bordentown. Both tugs were owned 
by the same owner, and the master of the Bordentown was in com- 
mand of both. Judge Brown said : 

"At the time when the master's fault arose the Winnie was as mueh a part 
of the moving power as the Bordentown, and was equally under the same 
direction. She belonged to the same owners, and from the beginning to the 
end she was engaged, in the owner's behalf, in the work of towing the other 
boats, precipely as the Bordentown was engaged. It was immaterial on board 
which tug the master for the time being was, or from which boat his orders 
were given. Both as related to the owners of the tugs, and as related to 
the owners of the boats in tow, the Bordentown and the Winnie, in taking the 
tow through the Kills, were In efflect one vessel." 

In The Columbia it was held that, where the owner of a barge which 
had no motive power had undertaken to transport freight upon the 
barge, such barge and a tug, belonging to the same owner, by which 
the motive power was supplied, became one vessel for the purposes of 
the voyage, and that the owner was not entitled to limit his liability 
for damages caused by the négligence of the crew of either craft, with- 
out surrendering both. 

Van Eyken v. Erie R. Co. was an action in personam to r^jover 
damages to the steamship Folmina from a collision between that vessel 
and the tug Shohola, which occurred in conséquence of the breaking 
down of the tug's machinery while she was towing a barge. The tug 
and the barge were lashed together, and were both owned by the 
respondent, and the question arose whether the owner in limitation 
of liability was obliged to surrender the barge, as well as the tow. The 
court in its opinion (Judge Thomas) repudiated the argument that 
both were liable because both "formed a common united instrument of 
commerce, moving as an entirety, when the tort was committed," and 
held that, as the cause of the in jury was the disordered steering-gear 
of the tug, the tug alone was liable, and the respondent was therefore 
entitled to limit his liability on surrendering the tug alone. 

It will be observed that of thèse adjudications only two (The Bor- 
dentown and The Columbia) décide the question now presented; 
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while in the other two, notwithstanding the master of the offending 
tug was in command of the other vessel sought to be held, exonerated 
that vessel. It will also be observed that in the two cases in which 
the vessel net in fault was exonerated, in one of them she was without 
motive power and was lashed to the offending tug, and in the other 
she was a tug engaged jointly with the offending tug in performing the 
towage service. In The Bordentown it was said not to be enough that 
both vessels were under the command of the same master, and in The 
Columbia the fact that each was under command of her own master 
was treated as immaterial. 

Does the fact that both vessels belonged to the same owner affect 
the question of liability in rem? If it does, it can only be because lia- 
bility in rem is coextensive with the personal liability of the owner. This 
may be the law in England, but it is not the law in this country as de- 
clared by the highest courts. 

In United States v. Brig Malek Adhel, 2 How. 310, 11 L. Ed. 339. 
the question arose whether under an act of Congress authorizing the 
seizure and condemnation by a court of admiralty of a vessel for an act 
of piracy the innocence of the owner withdrew the vessel from the pen- 
alty of. confiscation, and the court in its opinion, after observing that 
the act made no exception, proceeded to show that it was consistent 
with the gênerai doctrine of courts of admiralty to condemn the 
vessel for a wrong or tort without regard to the personal responsibil- 
ity of her owner. Mr. Justice Story said : 

"Nor Is there anything new in a provision of this sort. It is not an un- 
common course in the admiralty, acting under tbe law of nations, to treat the 
vessel in which or by which. or by the master or crew thereof, a wrong or 
offense has been doue as the ofCender, without any regard whatsoever to the 
Personal misconduct or responsibility of the owner thereof." 

In The Ghina, 7 Wall. 53, 19 L. Ed. 67, the liability of the vessel 
in rem for the act of a compulsory pilot was placed upon the ground 
that the responsibility of the vessel for torts committed by it was not 
derived from the law of master and servant, or from the common law 
at ail, but from maritime law, which impresses a maritime lien upon the 
vessel in whosesoever hands it may be for the torts committed by it. In 
that case the vessel was held liable in rem, although, upon similar facts, 
as the court subsequently held in Homer Ramsdell Co. v. Comp. Gen. 
Trans., 182 Tj. S. 406, 31 Sup. Gt. 831, 45 L. Ed. 1155, the owner would 
not hâve been liable in personam. 

In Ralli V. Troop, 157 U. S. 386, 403, 15 Sup. Ct. 657, 663, 39 L. Ed. 
743, the court, in commenting on The China, approved the language 
of counsel in the argument of that case: 

"This theory treats the faults or conduct of the vessel as Imputable to the 
vessel itself, and discards as immaterial ail considérations touching the ad- 
justment among navigators, or between them and the owners, of the personal 
fault or Personal responsibility of tbe misgovernment of the vessel." 

In Workman v. New York Gity, 179 U. S. 553, 31 Sup. Ct. 312, 45 
L. Ed. 314, the court again declared the doctrine that a ship by whom- 
soever owned or navigated is liable for the négligence of her master 
or crew. 
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In The Barnstable, 181 U. S. 464, 21 Sup. Ct. 684, 45 L. Ed. 954, 
the opinion states that the décision in The China went upon the prin- 
ciple of treating the vessel "in which or by which, or by the master 
or crew thereof, a wrong or offense has been committed, as the of- 
fender, without any regard whatsoever to the personal misconduct of 
the Personal responsibility of the owner thereof" ; thus reiterating the 
language of Mr. Justice Story in United States v. Brig Malek Adhel, 
3 How. 210, 233, 11 L. Ed. 239. 

If, as thèse authorities assert, the personal liability of the owner is 
not an élément in determining the liability of a vessel in rem for 
wrongs or torts, the décisions in The Bordentown and The Colurabia, 
so far as they were based upon the contrary considération, were erron- 
eous. The observations in those cases, to the effect that the two vessels 
were to be regarded as one for the purposes of the joint undertaking, 
hâve not the remotest bearing upon the question of their respective 
liabilities in rem. A tug and her tow are deemed a single vessel under 
steam, within the meaning of the rules of navigation for preventing 
collisions; but it has never been asserted elsewhere that they could 
be regarded as one vessel for the purpose of ascertaining their rela- 
tions as between themselves, or their several liabilities to respoi^d for 
the conséquences of a fault of one of them. Even when two vessels 
are lashed together, the question of the liability of each always dépends 
upon ascertaining whether that vessel was iri fault. The James Gray 
V. The John Frazer, 21 How. 184, 16 L. Ed. 106 ; Sturgis v. Boyer, 
24 How. 110, 16 L. Ed. 591 ; The Carrie L. Tyler, 106 Fed. 422, 45 
C. C. A. 374, 54 L. R. A. 236. 

The cause of action hère is not one for the breach of a maritime con- 
tract of towage ; but it is for the breach of a duty imposed by the law, 
independently of contract or considération, and is therefore founded in 
tort. The Quickstep, 9 Wall. 665, 19 L. Ed. 767; The Syracuse, 12 
Wall. 167, 20 h. Ed. 382. In The John G. Stephens, 170 U. S. 125, 18 
Sup. Ct. 549, 42 L. Ed. 969, the Suprême Court said: 

"This court, more than once, has directly afHrmed that a suit by the 
owner of a tow against her tug to recover for an Injury to the tow for nég- 
ligence on the part of the tug Is a suit ex dellcto and not ex contractu." 

And, as was further said in that opinion : 

"The owner of the injured vessel Is entitled to proceed against the offender, 
without regard to the question who may be her owners, or to the divisions, 
the nature or the estent of their interest In her." 

If the liability of the owner for the tort or wrong of a vessel, arising 
from the misconduct or négligence of her master or crew, could be 
enforced against another vessel belonging to the same owner, when- 
ever she might happen to be engaged in the same enterprise with the 
other vessel, though acting in an independent capacity, and under the 
control of her own master and crew, in performing her part of it, the 
spirit and meaning of the statute limiting the liabilities of vessel 
owners would be disregarded. The statute incorporâtes into the law of 
this country the rule of liability which was administtred as a part of 
the gênerai maritime law by the courts of continental Europe, and was 
adopted in England by the acts of 26 and 53 George III, and by which 
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the liability of the owner for ail torts of the master and seamen in 
charge of the navigation of his ship was limited to the value of his ship 
and freight. For the promotion of commerce, and to protect those who 
invest their money in ships from hazard of losing the rest of their 
property through the fault of those to whom they are obliged to in- 
trust the navigation, the statute limits their liability for the faults of 
navigation of a particular ship to the amount invested in that ship, 
provided they hâve not had any personal participation in thèse 
faults. "It limits the shipowner's liability in three classes of damage 
or wrong happening without their privity, and by the fault or neg- 
lect of the master or other person on board." Norwich Co. v. Wright, 
13 Wall. 10-1, 121, 20 L. Ed. 585. To subject both vessels in a case like 
the présent to liability in rem would make the owner responsible 
for a fault committed without his privity or knowledge beyond the 
value of the ship in fault. 

The views we hâve expressed lead to a reversai of the decree of the 
court below. It is accordingly reversed, with costs of the appeal, ana 
with instructions to decree conformably to this opinion. 
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(Circuit Court o£ Appeals, Sixth Circuit January 20, 1906.) 

No. 1,439. 

CouETs— United States Courts— State Laws as Kules of Pkocedxjee— 
Sekvicb on Fobeign Coepoeations. 

Wliile service of subpœna from a fédéral court In equlty upon a non- 
resident corporation Is not controlled by state statutes, yet, where there 
Is no applicable provision of a fédéral statute, tlie procédure of the state 
statute, if deemed proper and reasonable, will be followed as, for Instance, 
wlien the state statute déclares what persons shall represent the corpora- 
tion In receiving service of process. 

[Ed. Note. — Service of process on foreign corporations, see note to Eldred 
V. American Palace Car Co., 45 C. 0. A. 3.] 

Coepoeations — Foeeign Corporations — Seevice of Peocess — Managing 
Agent. 

Under Rev. St. Ohlo 1906, §5043, vifhlch provldes that "when the de- 
fendant Is a foreign corporation, having a managing agent In thls state, 
the service may be upon such agent," as construed by the Suprême Court 
of the state, the person who chiefly represents such a corporation as 
agent for the sale of its goods In a locality in the state, and who main- 
tains an office or storeroom where such goods are kept, Is a managing 
agent, wlthin the meaning of the statute, although he Is pald only by 
commissions on sales made wlthin his district 

Eqtjitt — Jueisdiction — Mode of Taking Objection. 

The objection that equlty is without jurisdiction to grant an Injunction, 
on the ground that there Is an adéquate remedy at law should be taken 
In llmlne before answerlng to the merits, and. If not so taken, it will 
not be considered, where the remedy Is at least sultable on the case made 
by the bill. 

[Ed. Note. — For cases In point, see vol. 19, Cent. Dlg. Equity, §§ 173-176.] 
Equity — Maxims — Complainant MrsT Havb Clean Hands. 

Complalnant made and sold a "Butcher's Computing Scale" which It 
etated in Its circulars to the trade would make a dealer a profit of 3 
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per cent, everi îf he sold at the same price per pound he paîd. Thia 
was done by so constrùcting the Computing meehanlsm that the price 
shown by ths scale for the draft weighed was that foï the next even 
numbered ounee above the aetual weight. Held, that complainant had 
no standing in a court of equity to entitle it to a preliminary Injunction 
to restrain a eompetitor from calling the attention of purchasers and 
the public to the franduleut and dishonest character of such scale, whcre 
the pi'oof s on the motion disclosed such f aets. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, §§ 185- 
187 ; vol. 38, Cent. Dig. Patents, § 449 ; vol. 46, Cent. Dig. Ïrade-Marks 
and Trade-Names, §§ 25, 94.] 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

Clarence Brown, for appellant. 

J. W. Warrington and J. A. AicMahon, for appelîee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This cause cornes hcre on appeal from 
an order of the Circuit Court granting an injunction pendente lite 
upon a bill filed by the appelîee for the purpose of restraining the 
appellant from embarrassing and injuring its business by the pubH- 
cation and dissémination of circulars charging that a certain scale 
called a Butcher's Computing Scale, manufactured and sold by the 
complainant, was a false and dishonest scale, and was made and sold 
by the complainant for the purpose of enabling the user to deceive 
and defraud the public by giving false weight, that is to say, not 
so much as the purchaser would suppose he was buying. The bill 
also charged that the défendant by its agents made like représentations 
to intending buyers of such scales, and to those who had already bought 
them of the complainant, and urged the latter to desist from their 
use, and to return them to the complainant and recover the purchase 
price when paid or to resist payment when it had not been paid, oÉfer- 
ing assistance in any légal controversies that might arise from such 
action; and further represented that the persons using those scales 
were liable to arrest and punishment therefor. Affidavits in support 
of the bill were filed. Upon notice of a motion for a preliminary in- 
junction, the défendant appeared and filed an answer, supported by 
affidavits, in opposition thereto. The answer is lengthy, containing 
niany averments of alleged facts tending to establish the main défense, 
which was that the charges contained in the circulars and in the rep- 
résentations of its agents were true. Some minor charges made by the 
bill were denied, but the principal controversy which we are now re- 
quired to consider and détermine is the issue joined on the main dé- 
fense above stated. 

There are, however, two preliminary questions raised by the appel- 
lant which should first be disposed of. 

1. The "Toledo Computing Scale Company" is a New Jersey cor- 
poration having its principal office at Toledo in the Northern district 
of Ohio. The "Computing Scale Company" is an Ohio corporation 
whose principal office is at Dayton, in the Southern district of the 
same state. Original process was served by the marshal on J. Knoop 
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as managing agent of the défendant at Cincinnati. A subpœna was also 
served on the défendant at Toledo, but as that was not in the district 
where the suit was pending, it is not relied upon as vaUd service. 
Section 5043 of the Revised Statutes of Ohio reads as follows : 

"Wlien the défendant is a foreign corporation, having a managing agent in 
this State, tlie service may be upon sueh agent." 

The défendant moved on atïidavits to dismiss the cause upon the 
ground that Knoop was not a "managing agent" of the corporation. 
By consent of counsel, dépositions of several persons were taken bear- 
ing on this question. The following is a snmmary of the facts 
found by the court upon this issue, and of some further facts whicli 
also appear in the record. Sales of the defendant's scales were made 
by commission agents. A large extent of territory including cities 
in Ohio, Michigan, Indiana, and, apparently, Kentucky, were in charge 
of one, Dusseau, as supervising agent, who was paid by a commission. 
This territory was divided up into districts for each of which a sales- 
man was appointed by the supervising agent subject to the approval 
of the Company. Knoop was one of such appointées and bis district 
included the counties of Hamilton (in which is Cincinnati) and Cler- 
niont, in Ohio, and Boone, Campbell, and Kenton, in Kentucky. The 
salesmen canvass their territory for buyers, sell and make contracts 
for the sale of scales in accordance with priées and terms of payment 
prescribed by the company, deliver the scales to the purchaser, re- 
çoive the purchase priée in money or notes, and forward the same di- 
rectly to the company, and receive a commission thereon of 30 per cent., 
which is remitted to them by the company by check ; make réquisitions 
on the company for scales, and keep on hand as many as in their judg- 
ment the trade may require ; take orders for repairs, collect debts from 
customers, and are held responsible for bad debts to the extent of 5 
per cent, of their commission; they also circulate advertising matter, 
and do anything else in the conduct of the business required of them 
by the company. If sales are made in their territory by the supervis- 
ing agent or the company, they receive the commission therefor. The 
supervising agent provides an office or storeroom where the scales 
are kept and business is transacted by the salesmen. At the office 
there is a sign: "Toledo Computing Scale." The rent for the office 
is paid by the supervising agent but this expense is covered by the 
commission which he receives. The défendant was carrying on a large 
business at Cincinnati and other places in the district and had no 
other représentative there except salesmen of whom Knoop was the 
chief in the territory assigned to him. Ail scales for that territory 
were consigned to him, and he became responsible for them and for 
the priées received for them whether actually sold by him or his help- 
ers. He also kept his company advised of the doings of its competi- 
tor, the complainant, in his district. Upon thèse facts the court held 
that Knoop was a managing agent within the meaning of the Ohio 
statute above quoted as construed by the Suprême Court of that state, 
referring to American Express Co. v. Johnson, 17 Ohio St. 641, and 
Railroad Co. v. Transportation Co., 33 Ohio St. 135. The court prop- 
erly held that the statute of the state might be adopted as a guide for 
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making service of process in such cases, and that its construction by 
the Suprême Court of Ohio was to be accepted as correct. While serv- 
ice of a subpœna from a Fédéral court in equity upon a nonresident 
corporation cannot be controlled by state statutes, yet, when there is 
no applicable provision of a fédéral statute the procédure of the state 
statutes may be followed, if deemed reasonable and adapted to the pur- 
pose. Mutual life Ins. Co. v. Spratley, 172 U. S. 602-610, 19 Sup. 
Ct. 308, 13 L. Ed. 569; Mutual Reserve Association v. Phelps, 190 U. 
S. 147, 23 Sup. Ct. 707, 47 L. Ed. 987; Board of Trade v. Hammond 
Elevator Co., 198 U. S. 424, 25 Sup. Ct. 740, 49 L. Ed. 1111. Re- 
ferring to the case of United States v. Bell Téléphone Co. (C. C.) 29 
Fed. 17, Judge Thompson, who sat in the court below, said: 

"Thèse cases [meaning the Ohlo cases just cited], were not referred to by 
.Tudge Jackson In the Téléphone Case, nor had he occasion to refer to them, 
because the facts in that case did not call for a construction of section 5043, 
but, on the contrary showed conclusively that the Téléphone company had 
no agent withln the Jurisdiction of the court. His définition of a managing 
agent was obiter in respect to the case before him." 

The Ohio Suprême Court evidently intended to give a libéral inter- 
prétation to the statute to facilitate the obtaining of jurisdiction over 
foreign corporations doing business in the state, and held that one 
who chiefly represented the corporation in a locality where it was doing 
business was its managing agent there. And indeed a construction of 
this statute which restricted the meaning to one who was a gênerai 
manager would very much limit its utility. 

As was said by Mr. Justice Gray in Barrow Steamship Co. v. Kane, 
170 U. S. 100, 106, 18 Sup. Ct. 526, 528, 42 L. Ed. 964: 

"The constant tendency of judicial décisions in modem times has been in 
the direction of putting corporations upon the same footing as natural per- 
sons in regard to the jurisdiction of suits by or agalnst them." 

But it is enough to say that we think the circuit court did not err 
in following the state court's interprétation of the law and overruling 
the motion to dismiss. 

2. It is further contended that this suit being a suit in equity, ought 
nOt to be entertained, because there exists an adéquate remedy in an 
action at law for the recovery of damages. We greatly doubt whether 
the légal remedy would be adéquate. It would be difïicult to estimate 
the damages arising from the destruction or serions impairment of 
one's business, and the better, more efficient and certain remedy would 
be an injunction restraining the défendant from perpetratmg the 
wrong. Besides the in jury complained of is a continuing in jury and 
would involve the necessity for a multitude of suits. But if this ob- 
jection were maintainable it should bave been taken in limine, before 
answering to the merits. 1 Dan. Ch. PI. & Pr. (4th Ed.) 550, note; 
Reynes v. Dumont, 130 U. S. 354, 395, 9 Sup. Ct. 486, 32 U Ed. 934; 
Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594, 32 L. Ed. 1005 ; 
Brown v. Lake Superior Iron Co., 134 U. S. 530, 10 Sup. Ct. 604, 
33 L. Ed. 1021; Perego v. Dodge, 163 U. S. 160, 16 Sup. Ct. 971, 
41 L. Ed. 113 ; Reynolds v. Watkins, 60 Fed. 824, 9 C. C. A. 273 ; Mc- 
Connell v. Prov. Sav. Life Assur. Soc, 69 Fed. 115, 16 C. C. A. 172 ; 
Eider v. McClaskey, 70 Fed. 529, 554, 555, 17 C. C. A. 251. 
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The right to a trial by jury when there is a suitable remedy at law 
in confirmée! by Rev. St. § 723 [U. S. Comp. St. 1901, p. 583]. But 
that right is one which the défendant may waive; and he does waive 
it if he answers to the merits without claiming it. This, of course, 
does not preclude the court from raising the objection if the case 
made by the bill is plainly unsuitable for the exercise of the jurisdic- 
tion of a court of equity. But no one can, as it seems to us, doubt 
that the remedy by injunction is, at least, suitable to the facts of such 
a case as this, if the complainant is entitled to any relief whatever. 
\Ve are therefore to décide the case upon its merits. The appellant 
contends that the complainant did not corne into court with clean 
hands ; that the business it was seeking to protect was dishonest ; that 
it involved the deceiving and defrauding of the public by the use of a 
false weighing apparatus, whereby the purchaser might be cheated 
in failing to get so much as he supposed he was buying; and that a 
court of equity would not lend its aid to such a business. No doubt 
the principle thus invoked is well established. It is a constant maxim 
of the court that it will not relieve a party, who seeks its protection 
in the prosecution of a dishonest business. The question before us is 
therefore one of fact. Were the scales of the complainant of the char- 
acter imputed to them ? The court below was of opinion that they were 
not. This being an appeal from an order granting a preliminary in- 
junction, we should, as we hâve often held, give much weight to a 
finding of fact by the lower court, and accord to that court a large 
discrétion. But the law which allows an appeal from such orders at 
this stage of the case requires that we should exercise our own judg- 
ment, and, while observing the rule just adverted to, form our own 
conclusions. In stating thèse we may properly also repeat what we 
hâve said in former cases; that is to say, that our conclusion is not 
final. In the nature of things it cannot be, for the case is not pre- 
sented upon full proofs, and thèse may be such that the court below 
may, and ought to, corne to a différent conclusion from that which 
ihe présent record compels. 

The scales which are the subject of this controversy are called "Com- 
puting" scales; that is to say, they weigh, compute at a given price 
per pound, and exhibit the whole price of the article placed upon the 
platform. This particular kind of Computing scales is called the 
"Butcher's Scale" though it is said it may also be used by grocers, and 
consists of the ordinary scale platform having perpendicular stand- 
ards at the rear which support the weighing and Computing apparatus. 
A rod extends from the platform bearings upward to the weighing 
and Computing apparatus and actuates by intermediate connections 
the spring device, which latter in turn actuates the indicating devices. 
This apparatus is contained in a horizontal cylinder having a slit 
along the front side of its length which discloses on an interior cyhn- 
der, by graduations along its length, the whole price computed upon 
the number of pounds having a definite relation thereto. On the face 
of the lower rim of the outer cylinder is a line of graduated priées 
per pound ; and the column of total priées on the inner cylinder at that 
price per po'ind runs around the surface of the inner cylinder so that 
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the whole coîumn of total priées is exhibited by a révolution of the- 
inner cylinder, in the sectional plane thereof perpendicular to the price 
per pound marked on the outer cylinder. There is a slit on the oppo- 
site side of the outer cylinder showing the weight to the purchaser, 
but only that — the minutise of the organization is too complex and 
elaborate to be readily understood without illustration by référence to 
the scale itself. The gênerai principles upon which such scales operate 
are explained in the opinion of this court in Standard Computing 
Scale Company v. Computing Scale Company, 126 Fed. 639, 61 C. C. A. 
Ô41, in which several patents used in their construction were involved, 
and to which référence may be made. For the présent purpose we shall 
suppose the complainant's organization of the particular scales in 
question to be such as will accomplish the results which the complain- 
ant claims, in its circulars to the trade, to be their superior advantages. 
The case.before us does not involve the spécial considération of other 
kinds of Computing scales. The offenses charged to the appellant 
are in large measure the séquence of the distribution to the trade by 
the appellee of circulars descriptive of its "Butcher's Scale" and ob- 
viously intended to show the benefits which would accrue to the users 
of them in selling butcher's goods to the public. One of such circulars 
was this: 

CAN TOU DO THIS? 
ON TOUR SCALE 
Buy 20 Ibs. pork loins at 9c. a pound, retail them to your trade at the same 
price and get your money bacli. 

WE CAN 

on our scale and make you 

3 PER CENT PROFIT RESIDES. 

If your business amounts to $10.00 a day sales WE CAN EARN TOU 30c. IN 
FRACTIONS TOU DON'T GET NOW. Thirty cents a day means you BUT 
THIS SCALE every 180 days. How long hâve you been In business? How 
many hâve you bought in that time? Tliink of it. 

ONE SCALE LOST EVERY SIX MONTHS. 

LET OUR MAN PROVE THIS. 

MONEYWEIGHT SCALE CO., 

47 STATE STREET, CHICAGO, ILL. 

On the reverse side of this circular was a picture of the scale, and 
it was saJd of it that "it gives the butcher the odd fractions to which 
he is justly entitled. This feature alone in the average méat and pro- 
duce market will not only save the cost of the scale in a short time, 
but in a large market will save the clerks' hire, which saving on the 
old pound and ounce scale is entirely lost." It is suggested by counsel 
for the appellee that this circular was put out by the Moneyweight 
Scale Company, of Chicago, and that this was an indépendant company, 
for whose acts the appellee was not responsible. Both thèse companies 
were constituents of the Computing Scale Company of America, a 
corporation owning the entire capital stock of thèse and other com- 
panies. Ail the ofncers of thèse companies were directors of the com- 
bmation and the ofHcers of the Moneyweight Company were officers 
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of the appellee. The Moneyweight Company was a selling agent of 
the appellee. Moreover, the proof leaves no doubt that the circular 
was sanctioned and approved by the appellee. After this circular had 
got into the hands of the dealers in Computing scales, the appellant, 
which was a rival manufacturer of Computing scales, put out a circular 
headed "A Shameless Admission," which, after referring to the ap- 
pellee's circular and scale, denounced them as dishonest, and warned 
the dealers and the public of the alleged deceitful character of the ap- 
pellee's scale, and sent its agents among the trade to disseminate this 
charge against the appellee's scale and method of doing business. 

We do not need to go into the particulars. It is only necessary to say 
that the proof is amply sufficient to show that if the appellee's scales 
are not deceitful and fraudulent, the conduct of the appellant was such 
as justly entitled the appellee to the injunction which the court ordered, 
or otlier appropriate remedy. If, on the other hand, the character of 
the appellee's scale and business was of the character charged, the in- 
junction should not hâve been allowed, and this would be so on a 
ground quite independent of the merits of the appellant. 

The circular of the appellee above set forth produces a strong im- 
pression upon our minds that the scales in question were designed for 
the purpose of enabhng the users to impose upon the purchasing public 
by inducing the belief on the part of the latter that they were getting 
what they were paying for when in fact they were not. If thèse 
scales realized to the butchers what is claimed for them, they gained 
a distinct advantage over the ordinary method of weighing and fixing 
the price which the purchaser would understand to be the test of his 
bargain. He would hâve no understanding of the intricacies by which 
the resuit is reached. It is not intended that he will know. But he would 
doubtless suppose that in eiïect the resuit would be the same as in 
the familiar practice of weighing, and he dépends upon the honesty 
of the scale and the man in charge of it to give hini the équivalent of 
that effected by standard weights and measures. In fact the oppor- 
tunity which thèse scales give the user to deceive his purchaser in this 
regard is the very thing which the makers of them hold out as the at- 
traction to the buyers of the scales. The alluring suggestion to the user 
that he has been wronging himself by using common methods of 
weighing is in itself a confession that the new method is designed 
to enable him to gain an advantage which he has hitherto been unable 
to enjoy. 

That the appellee was not unwiUing that the trade should accept 
the appellant's représentations regarding their scales is shown by a 
circular letter to their salesmen written soon after the distribution 
of the appellant's circular was commenced, which was as foUows : 
"To our salesmen : 

"A circular has recently 'been sent out by the Toledo Company, hearted. 
'A Shameless Admission.' ïhey reproduced a small circular like the inclosed, 
which we sent out in some of our form letters. This circular, as you will 
notice, calls attention to the fact that we can save a merehant 3 per cent, 
by the use of our scales. Their circular will undoubtedly be sent into your 
territory. When you first see this you may be startled. We were startied 
when we saw it, for it always startles us to hâve the enemy take up our 
cause and do as much good as this circular is doing. We hâve labored 
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many years trylng to get the merchant to belleve we were looklng after his 
Interests and save the fractions of a cent whlch belong to him. Our would-be 
competitor now cornes along and Indorses this proposition for us in sucti 
manner ttiat the most skeptical cannot doubt our claims. So far, there hâve 
uot been a great many of thèse circulars put eut, but where we hâve heard 
from them we hâve reaped great results. * • • We hope they will flood 
the country with thèse before they wake up, for nothing in a long time haa 
done us so mueh good." 

And the truth seems to be that the scales fulfill in a substantial way 
the claim made for them. The bill informs us that during the four 
or five years since this particular kind of scale was invented between 
50,000 and 60,000 of them hâve been sold in the United States. The 
testimony of the experts who are familiar with thèse scales confirms 
the claim of the appellee in respect to their advantage to the butcher. 
A démonstration of the opération of the scale made before us at the 
hearing confirms the belief that by its use the purchaser never gains, 
but the seller generally, possibly not always, gains over the results 
obtained by ordinary methods of weighing, and that this gain would 
be as much or more than 3 per cent, apparentlyconsiderably more. 

The weight graduation is shown upon the scale by units of ounces. 
But the whole values are shown by graduations of two ounces, that is, 
for even numbered ounces, as 2, i, 6, and 8 ounces, so that for every 
weight up to two ounces the price would be that for two ounces ; for 
every weight from a little above two to four ounces the price would 
be the price of four ounces, weights from a little above four to six 
ounces would be valued at six ounces, and so on. This is efïected by 
making the slit in the front of the cylinder wide enough to show at 
least two horizontal Unes of total priées graduated as above explained, 
by two ounce variations. Immediately on increasing the weight on 
the platform beyond even numbered ounces, the lower line of total 
priées, showing the price for two ounces more, begins to appear, and is 
very soon apparent. The agents of the appellee instructed the dealers 
that the lower line was the one to be read when both Unes were visible. 
The appellee's circular to the trade says, "Let our man prove this ;" 
that is, how to use the scales in order to sell at cost and make the 
profit. And it would be the natural thing to expect that the user 
would read the lower Une, if he was inspired with the purpose of the 
manufacturer ; but more than this, the eye of the user would be fixed 
on the price per pound on the lower edge of the slit as his guide and 
the lower total price would be the one next contiguous to it. Perhaps 
if the total price on the upper, or disappearing, line were read the 
profit might not be realized. This would dépend upon the accuracy 
of the intrinsic organization of the scale about which we hâve no clear 
information. 

No priées are shown for any weights between even ounces. And in 
use no such computations are made. The spécial advantage attributed 
to ail Computing scales is that they dispense with calculations, and show 
to the operator just what the whole value is. S o that any person who 
can read figures is compétent to use them. The appellee says in one 
of its circulars which is pointedly addressed to butchers : 

"Your Money Weight Scale gives you the value, and you make no cal- 
culations, the single opération of weighing does the work; and as you are 



ZUGALLA V. INTERNATIONAL MEKCANTILE AGENCT. 927 

taught to place the same value upon your goods as you place upon your 
cash, It is hardly probable, when you realize that an ounce or two means, 
perhaps, that many cents that you will continue to give away." 

And in another circular they say of their Computing scales in gênerai : 

"This is the only absolutely automatic scale made, no counting or adding; 
put the goods oa the platform and read the values in plaln figures, a child 
can malie no mistakes." 

Alleged inaccuracies in the désignation of whole priées by which 
they are made greater than they should be, even upon the scheme on 
which the scale is in fact constructed, are pointed out by counsel for 
appellant. But thèse are not so clearly demonstrated by the présent 
record as to justify a definite conclusion. 

We should require the impression which we get of the appellee s 
scale, and the business of makmg and selling it f rom its circulars and 
instructions, to be removed before we could sanction the employment 
of the process of the court in its protection. As the proof, so far, only 
serves to deepen it, we must reverse the order granting the injunction, 
and direct that the cause be proceeded with in due course. 

It is so ordered. 



ZUGALLA V. INTERNATIONAL MERCANTILE AGENCY. 
(Circuit Court of Appeals, Third Circuit January 16, 1906.) 

1. Bankruptct— Who mat be Adjudged Bankrupt— Cokpoeatiotïs— Mee- 

cantile pursuits. 

The term "mercantile pursuits" in Bankr. Act July 1, 1898, c. .541, § 
4b, 30 Stat. ô47 [U. S. Comp. St. 1003, p. 3423], making corporations 
principally engaged in such pursuits subject to the act, is to be given 
Its commou and generally understood meaning, and includes only cor- 
porations engaged in the buying and selling of commodities. 

[Ed. Note.— What persons are subject to bankruptcy law, see note to 
In re Taylor, 42 C. C. A. 4.] 

2. Same — Corporation Engaged Principaixt in Publishino. 

An incorporated mercantile agency -whose business is to rate and re- 
port the crédit seekers of the United States and Canada, to publish thèse 
ratings in the form of a boolc, and to furnish such boolc and aiso spécial 
reports at a spécial price per hundred to ail mercantile agency users in 
this country and Canada, is not engaged principally in publisbing or in 
mercantile pursuits, wlthin the meaning of Bankr. Act July 1, 1898, c. 541, 
§ 4b, 30 Stat. 547 [U. S. Comp. St 1901, p. 3423J, and cannot be adjudged an 
involuntary bankrupt thereunder. 

S. Same— Act of Bankbuptcy— Appointment or Receiver. 

The General Incorporation Act of New Jersey, §§ 65, 66 (P. L. 1896, 
p. 298), provide that on a bill filed by a creditor or stockholder of a cor- 
poration charging its insolvency, the Court of Chancery, "being satisfied 
by affidavit or otherwise * * * of the truth of the allégations" and 
upon such notice as the court may direct, may grant an injunction and at 
the same time or at any time afterward may appoint a receiver. Held, 
that such statute contemplâtes and requires a judicial détermination of 
Insolvency before the appointment of a receiver thereunder, and that 
the appointment of a temporary receiver ex parte on the flling of the bill, 
and at the time notice was directed to be served on the corporation, was 
not made under the statute, but under the gênerai equity powers of the 
court, and did not constitute the appointing of a receiver under the lawa 
of the State because of insolvency within the meaning of Bankr. Act 
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July 1, 1898, c. 541, § 3a (4), 30 Stat 546 [U. S. Comp. St. 1901, p. 3422], 
as amended by Act Feb. 5, 3903, c. 487, § 2, 32 Stat. 797 [U. S. Comp. St. 
Supp. 1905, p. 683], which makes such an appointment an act of bank- 
ruptcy. 

Appeal from the District Court of the United States for the District 
of New Jersey. 

Martin Conboy, for aupellant. 
C. E. Morgan, lor appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. Tliis is an appeal under section 25a of the 
bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 
1901, p. 3432]) from an order of the District Court of the United States 
for the district of New Jersey, adjudging the International Mercantile 
Agency a bankrupt. 

The pétition of creditors, upon which the adjudication of bank- 
ruptcy was made, was filed August 27, 1904, and stated, inter alla, 
tbat the International Mercantile Agency was a mercantile corpo- 
ration under the laws of the state of New Jersey, "engaged m the 
business of printing and publishing, and furnishing, selling, distribut- 
ing and othcrwise disposing of mercantile writings and other informa- 
tion in bound volumes and otherwise" ; that it was whoUy insolvent, 
and that within four months next preceding the date of the pétition, 
the said International Mercantile Agency had committed an act of 
bankruptcy, in that, theretofore, to wit, on the 25th day of August, 
1904, one George R. Beach, of Jersey City, N. J., had been duly ap- 
pointed receiver of said corporation, by the Court of Chancery of the 
said state of New Jersey, on the ground of the insolvency of said 
corporation. The appellant, as a creditor of the said International 
Mercantile Agency, on September 16, 1904, fîled its answer to the said 
pétition, in which he admits that the International Mercantile Agency 
was a corporation duly organized under the laws of the state of New 
Jersey, but dénies that it was at the time of the filing of the pétition, 
"engaged principally in manufacturing, trading, printing, publishing, 
mining or mercantile pursuits," or principally engaged in either or 
any of them, and allèges that the court below had no jurisdiction to 
adjudge said corporation bankrupt, and has no jurisdiction of said 
corporation under the bankrupt law. He also dénies that the said 
corporation has committed an act of bankruptcy, as alleged in the 
pétition, or that it is insolvent. Afterwards, on the lOth day of Octo- 
ber, 1904, the court of bankruptcy, on consent of counsel for the pe- 
titioning and answering creditors, ordered that the issues raised 
by the pétition, and answers fîled therein, be referred to a spécial mas- 
ter, to take testimony therein and report the same to the court, with 
his recomraendations thereon. The issues raised by the pleadings, 
and referred to the spécial master, were, as statecî by him: 

(1) Whether the three persons who filed the pétition were credi- 
tors of the International Mercantile Agency. 

(2) Whether the International Mercantile Agency was such a cor- 
loration, that it could be declared a bankrupt under the provisions 
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of section 4b of the bankrupt act (30 Stat. 547 [U. S. Comp. St. 1901, 
p. 3423]). 

(3) Whether the act of bankruptcy was committed before the fihng 
of the pétition. 

(4) Whether the International Mercantile Agency was, at the time 
of the fiUng of the pétition, insolvent. 

It was admitted of record, that the persons who filed the pétition 
were creditors of the International Mercantile Agency. As to the 
other three issues, the spécial master, after hearing the testimony 
and the argument of counsel, in an elaborate and interesting opinion 
has found, as to the second issue, that the International Mercantile 
Agency is such a corporation as cornes within the jurisdiction of the 
courts of bankruptcy, by virtue of section 4b of the bankruptcy act, 
and, as to the third and fourth issues, that the said corporation was 
insolvent and had committed an act of bankruptcy, in that a re- 
ceiver or trustée had been put in charge of its property, because of 
insolvency, under the laws of the state of New Jersey. The court 
of bankruptcy, adopting the recommendation of its spécial master, 
adjudged the said corporation a bankrupt. The questions, therefore, 
presented by this appeal are the same as those presented to and passed 
upon by the spécial master, and confirmed by the court, viz., (1) 
whether the International Mercantile Agency was such a corpora- 
tion that it could be declared a bankrupt within the provisions of sec- 
tion 4b of the bankrupt act; and (2) whether the appointment by the 
Court of Chancery of the state of New Jersey, on the 25th day of 
August, 1904, of a receiver of said corporation, as alleged in said 
pétition, was an act of bankruptcy under section 3a (4), as amended 
by the act of 1903 (Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. 
Comp. St. 1901, p. 3423], amended by Act Feb. 5, 1903, c. 487, § 2, 
32 Stat. 797 [U. S. Comp. St. Supp. 1905, p. 683]). 

First, then, was the International Mercantile Agency such a cor- 
poration as is made subject to involuntary bankruptcy by section 4b 
of the bankrupt act ? This provision of the statute reads as follows : 

"b. Any natural person, except a wage-earner, or a person engagée! chiefly 
In farming or the tillage of the soil, any unincorporated coinpany, and any 
corporation engaged principally in manufacturing, trading, priutiug, publish- 
ing, mining or mercantile pursuits, owing debts to the amount of one thousand 
dollars or over, niay be adjudged an involuntary bankrupt upon default or 
an impartial trial, and shall be subject to the provisions and eutitled to the 
benefits of this act" 

Though the spécial master inclîned to the opinion that a mercantile 
agency was principally engaged in mercantile pursuits, the contention 
was not seriously made at the argument. It suffices to say that such 
a corporation is not engaged in buying and selling commodities, or 
in 30 dealing with them as to constitute a mercantile business, within 
the common acceptation of those words. The spécial master quotes 
the Century Dictionary's définition of "mercantile," as "having to do 
with trade or commerce," and then says: "Mercantile agencies bave 
grown to be an indispensable adjunct of trade and commerce, and ap- 
pertain particularly to the ordinary business of merchants." This 
is, indeed, a forced construction, which, if adopted, would lead to 
142 P.— 59 
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much confusion în the administration of the bankrupt law. "Mercan- 
tile" is an adjective, and one of its shades of meaning may be the one 
quoted, but, when qualifying or defining the business of a person, 
natural or artificial, it connotes the buying and selling of commodi- 
ties. Such is the basic définition of the dictionaries, as well as its 
meaning in common speech. 

There is more diffîculty, however, în determîning the question, 
whether such a mercantile agency was principally engaged in pub- 
lishing, within the meaning of the provision of the bankrupt act, 
above quoted. After citing a great number of cases, in which various 
corporations had been decided to be within or not within the meaning 
of the act in this regard, the learned spécial master pertinently ob- 
serves, that: 

"It will be seen that thèse cases are many of them conflicting, and no 
definite tixed rule can readily be adduced from them. Each case must be de- 
cided in accordance with the pai'ticular faets of that case." 

The vice président of the International Mercantile Agency, a wit- 
ness produced on the part of the petitioning creditors, testifies as to 
the nature of the business of the International Mercantile Agency, as 
follows : 

"Its business was to rate and report the crédit seelcers of the TTnited States 
and Canada, and to publish thèse ratings in the form ot a boolc, and to furnish 
both it and spécial reports at a spécial priée per hundred, to ail mercantile 
agency users in this country and Canada." 

This agrées with the gênerai understanding as to the business of such 
agencies. Bouvier's Law Dictionary defines a commercial agency as: 

"A person, firm, or corporation engaged In the business of collecting in- 
formation as to the flnancial standing, ability and crédit of persons engaged 
in business, and reporting the same to subscrlbers or customers applying and 
paying therefor." 

The arbitrary distinctions made by the act, between the classes of 
corporations subject to involuntary bankruptcy, would seem to re- 
quire, that the words descriptive of thèse classes must be taken in 
their common and ordinary meaning, and that nothing is to be in- 
cluded in such meaning by intendment or implication. That the courts 
hâve considered the manifest intention of Congress to be "to restrict 
the opération of this law in respect of its application to involuntary 
proceedings against corporations," is well shown by the décision of the 
Circuit Court of Appeals for the Sixth Circuit, in U. S. Hôtel Co. v. 
Niles, 134 Fed. 225, 67 C. C. A. 153, and, in order that mining corpora- 
tions should be included within the classification of such corporations, 
Congress has thought it necessary, by a récent amendment, to insert by 
name that class of corporations. 

Does the description of the business of the International Mercan- 
tile Agency, as given in this record, bring it within the common and 
ordinary meaning of a corporation "principally engaged in publish- 
ing"? Dictionary meanings of the word "publishing," do not help 
us to décide this question. What is connoted to the ordinary mind. 
is the business of publishing, as prosecuted by those professedly en- 
gaged therein, by those who are ordinarily called "publishers," i. e., 
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manufacturers and distributers of books, pamphlets, etc. But not only 
must the corporation, subject to proceedings in involuntary bank- 
ruptcy, be engaged in publishing, as thus commonly understood, but 
it must be principally engaged therein. Its principal business must 
be publishing, and not a minor object incidental to some greater and 
more gênerai purpose. The principal and gênerai purpose of one 
principally engaged in publishing, is the manufacturing and issuing 
from the press, and putting upon the market for sale, books and 
pamphlets, as such; not the collecting and arranging and tabulating 
the contents of such books. The principal business of a mercantile 
agency, as above described, was to rate and report the crédit seekérs 
of the United States and Canada, to publish those ratings in the 
form of a book, and to furnish both it and spécial reports at a spécial 
price per hundred, to ail mercantile agency users in this country and 
Canada. This was a spécial business, to which the printing and pub- 
lishing of a book was an incident, and would seem a very différent 
business from that of publishing, as commonly understood and above 
described. No one would think of calling one engaged in such busi- 
ness a "publisher," and expect to convey thereby, to the common un- 
derstanding, a sufficient notion of his business. 

In support of his opinion, that a mercantile agency, carrying on a 
business similar to that carried on by the International Mercantile 
Agency, was engaged in a publishing business, the learned master 
cites several cases, which, on examination, turn out to be cases in 
which such agencies were held responsible, as for libel, for reports 
made to their customers, falsely and injuriously affecting the crédit 
of the plaintiffs. Décisions holding that the communication of thèse 
reports by such agencies to their customers was a sufficient publica- 
tion to support a charge of libel, surely hâve no application to the 
question with which we are hère concerned, viz., was the corporation 
petitioned against, a corporation principally engaged in the business 
of publishing, in the common and ordinary acceptation of those words ? 
The only case directly in point, cited by the spécial master, is that of 
In re Mutual Mercantile Agency (D. C.) 111 Fed. 152. The cor- 
poration in that case was incorporated, not only to conduct a gênerai 
mercantile agency, but its charter authorized it to do many other 
things, among them, "to acquire by purchase or otherwise, and to es- 
tablish, maintain and conduct a gênerai printing, publishing, book- 
binding and advertising business." The testimony given, however, 
tended to show that the business of the company was gathering in- 
formation and printing and publishing a book of ratings, with re- 
spect to the standing of merchants in the United States and elsewhere. 
After so stating, the learned district judge says: 

"No testimony was otïered on behalf of tlie objecting creditors. At the 
close of the case, a motion was made to dismiss the pétition upon its alléga- 
tions and the évidence. The corporation seems to be one falling within the 
description of section 4b of the act." 

The question does not seem to hâve been argued by counsel, and we 
hâve quoted ail that was said by the court in regard thereto. To this 
décision, apparently, little weight is accorded by the spécial master, 
who has fairly set out the case in his report. 
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For the reasons stated, we think that the International Mercantile 
Agency was not engaged "principally in publishing," within the mean- 
ing of section 4b of the bankrupt act. 

But we rest our décision also upon another ground, and that is, 
that the so-called appointment of a receiver of the International Mer- 
cantile Agency, by the Court of Chancery of the state of New Jer- 
sey, alleged by the petitioning creditors as the act of bankruptcy upon 
which their proceeding was founded, was not an act of bankruptcy, 
within the meaning of section 3a (4) of the bankrupt act. By section 
3a, it is enacted that: 

"Acts of bankruptcy by a person sball consist of his having • * ♦ (4) 
made a gênerai assignment for tLe beneflt of his creditors, or, being Insol- 
vent, applied for a receiver or trustée for his property, or because of insol- 
vency a receiver or trustée has beeu put in charge of his property under the 
laws of a State, of a terrltory, or of the United States." 

Prior to 1903, clause 4 of section 3 was confined to the words "made 
a gênerai assignment for the benefit of his creditors," and the appoint- 
ment of a receiver of the property of an insolvent, whether an indi- 
vidual or a corporation, was not of itself an act of bankruptcy, and 
this was so, "whether the appointment was made upon the application 
of the insolvent or upon the application of creditors." In re Spalding 
(C. C. A.) 139 Fed. 245. The courts having held that the procure- 
ment by an insolvent of the appointment of a receiver of his property, 
by a State court, was not équivalent to a gênerai assignment for the 
benefit of creditors, Congress, in 1903, amended the act, so that para- 
graph 4 of section 3 should read as quoted above. By this amend- 
ment, an additional act of bankrupcty is declared to hâve been com- 
mitted, whenever a receiver or trustée has been put in charge of the 
property of a person, because of his insolvency under the laws of a 
state. In the case before us, the pétition, as we hâve seen, avers that 
such an act of bankruptc}' had been committed by the respondent cor- 
poration. The facts upon which it relies for this averment, are as 
follows : 

Section 65 of the gênerai incoiporation act of the state of New 
Jersey (P. L. 1896, p. 298) provides that: 

"Whenever any corporation shall beeonie insolvent or shall suspend ita 
ordinary business for want of funds to earry on the same, any créditer or 
stockholder may by pétition or bill of complalnt setting forth the facts and 
circumstances of the case apply to the Court of Chancery for a writ of in- 
junction and the appointment of a receiver or receivers or trustées, and the 
court belng satisfied by affidavit or otherwise of the sufficiency of said ap- 
plication, and of the truth of the allégations contained in the pétition or 
bill, and upon such notice, if any, as the court by order may direct, may pro- 
ceed in a summary v?ay to hear the affidavlts, proofs and allégations vyhich 
may be offered on behalf of the parties, and if upon such inquiry it shall 
appear to the court that the corporation has become insolvent and is not 
about to résume its business in a short time thereat'ter with safety to the 
public and advantage to the stockholders, it may Issue an injunction to re- 
strain the corporation and its officers and agents from exercising any of its 
privilèges or franchises and from coUecting or receiving any debts, or paying 
ont, selling, assiguing or transferring any of its estate, moneys, funds, lands, 
tenemeuts or effects, except to a receiver appointed by tlie court, until the 
court shall otherwise order." 
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Section 66 provides that the court, "at tlie time of ordering said 
injunction, or at any time afterwards, may appoint a receiver or trus- 
tée, for the creditors and stockholders of the corporation, with full 
power and authority," to do ail that receivers ordinarily are em- 
powered to do, to take possession of the property, sue for and collect 
outstanding debts, sell and dispose of ail the property of the défend- 
ant, and to hold and dispose of the proceeds under the direction of the 
Court of Chancery. The power and authority of such receiver is of 
such scope, that it is spoken of by Vice Chancellor Van Fleet, in the 
case of the Atlantic Trust Co. v. Consolidated Electric Storage Co., 
49 N. J. Eq. 402, 23 Atl. 934, as a statutory power to dissolve an insol- 
vent corporation and wind it up. "This power formed no part of 
the original jurisdiction of the court. It was conferred by statute. 
* * * The exercise of this power to its full extent extinguishes 
a mère manufacturing or mercantile corporation completely and for- 
ever. * * * f jjg statute makes insolvency the jurisdictional fact." 

Under the authority of this statute, on the 25th of August, 1904, 
two days before the fîling of the pétition in bankruptcy, a stockholder 
of the International Mercantile Agency, exhibited to one of the vice 
chanceliers of New Jersey his bill in chancery against that corpora- 
tion, praying that an injunction might issue against it, restraining 
it from exercising any of its franchises or privilèges, that it might 
be decreed to be insolvent, and a receiver be appointed, pursuant to the 
form of the statute in such case made and provided. The jurisdic- 
tional allégations of the bill are made in the words of the statute, 
as follows: 

"Nintli. Your orator further shows and charges the fact to be that such 
corporation is insolvent, and bas suspended its ordiuary business for the 
want of funds to carry on the sanie ; and that said corporation is not able to 
résume its business in a short time or at any time with safety to the puWic 
and advantage to its stocicholders." 

It will be observed that the New Jersey statute, under which this 
proceeding was begun, authorizes the issue of an injunction only after 
the court has, upon due notice, instituted an inquiry and heard proofs 
and allégations to satisfy itself "that the corporation has become in- 
solvent and is not about to résume its business in a short time," etc. 
It is also to be observed that under this statute, receivers can be ap- 
pointed only at the time of the issuing of the injunction, or at some- 
time thereafter. It follows, therefore, that the receivers, with the 
drastic powers and authority conferred by the statute, can only be 
appointed after a judicial détermination of the insolvency of the cor- 
poration. On the same day that the bill was filed, August 25, 1904, 
the Vice Chancellor made an order, as follows : 

"It being charged by the bill of coniplaint and affidavit and exhibits an- 
nexed thereto in above cause that the défendant corporation is insolvent, and 
that its effects at its home office bave been seized in attachinent and are now 
In possession of the sherifC of the county of New York in the state of New 
Yorlï, and that said corporation has suspended its business and is without 
crédit or funds necessary to résume the same and is not about to résume its 
business in a short time with safety to tlie public and advantage to its 
BtoclihoJders, and that uniess pending this suit a receiver be appointed the 
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assets of sàid corporation, which are widely scattered In many Jurlsdlctlons, 
are llkely to be dissipated through légal proceedings in such jurisdictions. 

"It is thereupon, on tliis twenty-flfth day of August, nineteen hundred and 
four, on motion of Grey, McDermott & Enrlght, sollcitors of complainant, 
ordered that until the further order of this court said International Mercan- 
tile Agency and its offlcers and agents do deslst and refrain from exercising 
any of its privilèges and franchises and from collecting or receiving any debts 
or paying Out, selling, assigning or transferring any of its estate, money, 
funds, lands, tenements or effects, except to the receiver appointed by this 
court; and the said corporation and its offlcers and agents are restrained 
and enjoined aceordingly until the further order of this court herein. 

"And it Is further ordered that George R. Beach, of Jersey City, New 
Jersey, be and he hereby is appointed receiver of said International Mercan- 
tile Agency, with full power and authorlty to talje into his possession ail the 
goods and chattels, rights and crédits, moneys and efïects, lands and tene- 
ments, books, papers, choses in action, bllls, notes and property of every de- 
scription of said corporation and to hold and keep the same until the further 
order of this court. 

"And It Is further ordered that said défendant corporation and its stock- 
holders and creditors show cause before the Chancelior at the Chancery 
Ohambers in the city of Jersey City on Tuesday, the sixth day of September, 
nineteen hundred and four, at ten o'clock in the forenoon, or as soon there- 
after as counsel can be heard, why an injunctlon should not Issue and why 
a receiver or recelvers should not be appointed in accordance wlth the prayer 
of said blll, and the statute in such case made and provlded, and why the com- 
plainant should not bave such other and further relief as the court may deem 
just and proper." 

It is manifest that the restraining order and the appointment of a 
receiver, covered by this order, are not the injunction and appoint- 
ment of a receiver contemplated by the statute, after a judicial in- 
quiry as to the alleged statutory insolvency of the corporation. The 
order was evidently made under the gênerai equity powers of the 
Court of Chancery, and not under statutory authority. It was made, 
both as a restraining order and as an appointment of a receiver, to 
préserve in statu quo the property and assets of the corporation, in 
the custody of an officer of the court, until action could be taken 
under the statute, and the judicial inquiry contemplated by the statute 
and provided for in the preliminary order itself, with due notice to 
ail parties in interest, had been completed. 

Of interest in this connection, are the remarks of Vice Chancelior 
Stevenson, in Singer v. Natl. Bedstead Mfg. Co., 65 N. J. Eq. 305. 
55 Atl. 868, made a short time after the passage of the amendment 
of 1903, now under considération. An order had been made by him, 
discharging a receiver appointed by the court from his office, in order 
that his appointment might not conflict with the administration of an 
estate under the direction of the bankrupt court. In the course of 
a discussion of the scope and effect of this then récent amendment, the 
learned Vice Chancelior says: 

"There are other questions raised by this peculiar amendment of the 
bankrupt law which are certainly interesting, although they are not presented 
by the case now bofore this court. Some of them are llable, however, to come 
up at any time. It may be doubted whether the temporary putting in charge 
of the assets of the debtor because of insolvency constltutes this novel act of 
bankruptcy, or whether such putting in charge must be permanent. Some- 
times, upon flling a bill under our statute against a corporation charging it 
with insolvency, a receiver is at once appointed of ail the assets of the cor- 
poration, such appointment being made under the gênerai equity power of the 
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court. A receiver appolnted In this manner prlor to the decree for an Injunc- 
tlon does not take title under the statute, but Is a mère custodlan. Is such 
a receivership an act of bankruptcy on the part of the unfortunate corpora- 
tion? If so, in case upon the return of the order to show cause a summary 
investigation results in favor of the défendant corporation, and the order is 
dlscharged and the receivership vaeated, and the assets ordered delivered 
back to the corporation, Is the act of banliruptey which conslsted in the re- 
ceivership vaeated or atoned for In any way? After the temporary receiver 
in such a case has been put in charge 'because of Insolvency,' eould any three 
creditors of the corporation hâve It adjudged a bankrupt? If so, what would 
be the efCect of an order in the state court vacatlng the receivership?" 

After the parties in interest had had an opportunity to show cause, 
and the hearing ordered by this preliminary order had been had, a 
decree was duly entered by the Vice Chancellor, September 6, 1904, 
whose preamble is as follows : 

"It appearlng to the court that the order made In above cause on the twen- 
ty-flfth day of August, nlneteen hundred and four, requirinj; the défendant 
corporation to show cause on this date why an mjunctlon sliould not issue 
agalnst it as an insolvent corporation and a receiver or receivers be appoint- 
ed, has been duly served as required by said order, and it appearlng In com- 
plainant's bill aud the affldavit annexed thereto that the said corporation 
is insolvent and has suspended Its ordinary business for want of funds to 
carry on the same, and Is not about to résume Its business in a short time 
with safety to the public and advantage to its stockholders, and the court 
being satisfled of the sufflclency of the proofs supporting said application, and 
no snfflclent cause being shown to the contvary, It is, on the sixth day of 
September, nlneteen hundred and four, on motion of Grey, McDermott & En- 
right, solicltors of complalnant, ordered, adjudged and decreed that an In- 
junction issue" 

— as prayed for, and the said George R. Beach was appointed re- 
ceiver for the creditors and stockholders of said corporation, with the 
full powers and authority described and conferred by the statute of 
New Jersey. The appointment of a receiver thus made was, in the 
words of the section of the bankrupt act under considération, a re- 
ceiver who had been put in charge of the property of the corporation 
because of its insolvency, under the laws of a state. To be put in 
charge, "because of the insolvency" of a corporation, must mean be- 
cause of judicially determined insolvency. To hold otherwise, would 
do violence to the settled and orderly procédure of judicial tribunals, 
and would also lead to absurd conséquences not to be unnecessarily 
invoked. The law requires that the appointment of a receiver, in 
order to constitute an act of bankruptcy, must be made by reason of 
the existence of a certain fact, to wit, the insolvency of a corporation. 
The existence of such a fact must necessarily be determined, either 
by the admission of the party or by évidence addnced in a judicial in- 
quiry duly had. In the ex parte order made for a temporary re- 
ceiver, or custodian, on the 25th of August, it is distinctly stated that 
the same was made because insolvency was charged, not because 
insolvency existed. The appointment of a receiver, because of in- 
solvency, without which no act of bankruptcy has been committed, 
had not occurred, and that this is so appears plainly, palpably and 
unequivocally from the record of the case, in which the order was 
made. If this were otherwise, the absurd resuit might well hâve hap- 
pened, that after the adjudication of bankruptcy, because of the tem- 
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porary appointment of a receîver, on August 25th, on the hearîng of 
the rule to show cause on September 6th, the requisite jurisdictional 
insolvency might not hâve been shown to the New Jersey chancellor, 
in conséquence of which no receiver could hâve been appointée! under 
the New Jersey statute. 

Under the New Jersey statute, insolvency is a jurisdictional fact, 
which must be judicially ascertained and detcrmined by the court 
before it is authorized to appoint a receiver. If insolvency be so al- 
leged in the bill, or accompanying affidavits, as to appeal to the dis- 
crétion of the chancellor, he will order the summary inquiry pre- 
scribed by the act, upon a rule to show cause, or otherwise, of which 
ail parties in interest are duly notified, and détermine judicially for 
hiniself whether this jurisdictional fact of insolvency exists, or not. 
If it does not satisfactorily appear to exist, there is no jurisdiction 
in the court to entertain the suit, and the application must be dis- 
missed. A restraining order for the appointment of a receiver, to 
préserve the status of the property pendenle lite, is an exercise of the 
gênerai equity power of the chancellor, incidental to the administra- 
tion of justice, and not the exercise of the authority conferred by the 
statute. In Atlantic Trust Companv v. Consolidated Elec. Storage 
Co., 49 N. J. Eq. 403, 23 Atl. 934, Vice Chancellor Van Fleet fully 
sustains thèse views. In the course of his opinion, he says : 

"The power to dissolve an iusolvent corporation and wind it up is statutory. 
It formed no part of the original jurisdiction of the court. It was conferred 
by a statute passed in 1829, and the language by which it was conferred has 
remained unchanged from that time to the présent This statute empowers 
the chancellor, on the application of a creditor or stockholder, alleging that 
the corporation in which he is interested has beconie insolvent, to proceed in 
a summary way to inquire into the truth of such allégations, and if, upon 
sueh inquiry, it shall be made to appear that the corporation hns beeome in- 
solvent, and shali not be about to résume its business in a short time, with 
safety to the public and advantage to the stockholders, he may enjoin it from 
the further exercise of its franchises, and also from the further transaction 
of business, and he may also, at the same time, or at any subséquent time 
duriug the continuance of the injunction, if, in his judgment, the circum- 
stances of the case and the ends of justice require, appoint a receiver to dis- 
pose of its assets and distribute the proceeds. The exercise of this power to 
its full extent extinguishes a mère manufacturing or mercantile corporation 
completely and forever. * ♦ » The statute makes insolvency the juris- 
dictional fact. The court can do nothing — neither issue an injunction nor 
appoint a receiver — until insolvency is flrst established. * * * 

"If it is necessary that the facts and circumstances showing insolvency 
must be alleged. it follows necessarily, according to the uniform course of 
judicial procédure, that if such facts and circumstances are denied, they 
must be proved before the judicial action asked for can be granted. It is 
thus made manifest that, both according to the plain letter of the statute and 
the uniform construction it has received, the power of the court in such cases 
dépends exclusively on the fact of insolvency, and until that fact Is clearly 
established the court can do nothing. 

"The proof in support of a jurisdictional fact must always be clear and 
convincing, for the court dérives its power from the fact, and hence, until the 
fact is shown to exist, it has no power. To doubt such a case is to deny. 
• • * 

"But until insolvency Is proved no foundation is laid for the exercise of 
discrétion, and in any case, where the proof fails to establish that fact, clearly 
and satisfactorily, the court must décline to act for want of jurisdiction." 
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See also to the same efifect, Edison et al. v. Edison United Phono- 
graph Ce. et al., 52 N. J. Eq. 620, 29 Atl. 195. 

It will also appear from a careful reading of the order of the court, 
of the 35th of August, that the powers and diities of the receiver 
therein appointed, differ widely from those of the receiver, provided 
for in the New Jersey statute. He was not appointed, as required by 
the statute, a receiver or trustée for the creditors and stockholders. 
There was no power to dispose of or sell the property or assets com- 
mitted to his charge, or any duty as to distribution of the same, or of 
winding up the affairs of the said corporation. His sole duty was to 
collect and keep in custody the property and assets of the corporation 
until the further order of the court. ïs'or does the restraining order 
purport to be the injunction prayed for in the bill. On the other 
hand, the povi^ers and duties conferred by the statute on the receiver, 
authorized by it to be appointed, were precisely those conferred upon 
the receiver, as appointed by the decree of September 6, 1904, after 
the adjudication of insolvency. Thèse powers were full and plenary, 
and extended to the sale and disposition of the whole property of the 
corporation of every kind, real or personal, and to the distribution 
thereof, and the winding up and extinction of the corporation itself. 

We are of opinion that the appointment of a receiver, on August 
35, 1904, by the Court of Chancery of the state of New Jersey, was 
not an act of bankruptcy, as alleged in the pétition for involuntary 
bankruptcy, within the meaning of section 3a (4) of the bankrupt law. 

The judgment of the court below is reversed. 



THE LOWELL M. PALMER. 

THE WRESTLER. 

(Circuit Court of Appeals, Second Circuit October 11, 1905.) 

Nos. 203, 204. 

1. Collision— TuGS Meeting in East Riveb— Failube to Carby out Passing 
Agbeement. 

Tlie tug Wiestler, witli a car float 240 feet long on lier port side, ex- 
tending 100 feet beyond her bow, left her slip on the Manhattan side of 
East river, and proceeded up the river. When about the center of the 
strenm, which is there 1,400 feet wide, and headed toward the Brooklyn 
shore she received a passing signal of two whistles from the tug Pal- 
Dier, whieh was ooming down on the Brooklyn side with two car floats. 
The Wrestlor asi^ented to the signal but eontinued toward the Brooklyn 
shore at full speed until within 60 feet of the Palmer, when she reversed, 
but her tiont struck the bow of the Palmer's port float; the place of 
collision being ouly about 100 feet ofC the Brooklyn shore. The tide was 
flood, and it was clainied on behalf of the Wrestler that toward the 
Brooklyn side there was an eddy which prevented her bow from swinging 
while the tide carried her stern up stream, but it did not appear that 
she could not, with proper handiing, hâve completed her turu before 
reaching such eddy. HeU, that she was in fault for the collision ; 
also, that the Palmer was not in fault for failing to sooner reverse, 
since she was not bound to anticipate the failure of the Wrestler to 
carry out her agreement, and it also appearing that at the time of col- 
lision she was making sternway. 
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2. SAME — CONTBIBDTOEY FAtTLT — VeSSEL ON WEONG SiDE OÏ RIVEB. 

A vessel passlng down East River near the Brooklyn shore, In viola- 
tion o£ the State statute, which required her to keep as near the middle 
as possible, is not for that reason chargeable with fault for a collision 
with a meeting vessel vchich assented to her signal to pass starboard 
and starboard, and vi^here the vessels would bave passed in safety but for 
the gross fault of the latter, and especially where the collision occurred 
a short distance above the bridge and the down-bound vessel vs'as on the 
Brooklyn side In accordance with a well-recogniiied custom to enable 
her to pass the bridge in safety on a flood tide. 

Appeals from the District Court of the United States for the 
Southern District of New York. 

Appeals by steamtug Wrestler from decrees on cross-libels in col- 
lision adjudging the Wrestler solely in fault. 

Clarence Smith, for appellants. 
James J. Macklin, for appellees. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. Between 10 and 11 o'clock on the 
night of April 18, 1905, the tug Wrestler, 115 feet long, with a car 
float, about 240 feet long, made fast on her port side and projecting 
100 feet over her bow, started in a northerly direction from James 
Slip on the New York side of East river, bound up the river. At 
about the same time the ferryboat Union started out from her Main 
Street Slip, Brooklyn, with her wheel hard astarboard, bound for 
Catherine street, New York, and the tug Palmer, bound down the 
river, was opposite Adams street and near the Brooklyn shore, hav- 
ing crossed from the New York side towards the Brooklyn shore just 
below the Navy Yard. The Palmer was 100 feet long, and had two 
car fioats in tow, one on each side, extending beyond her bow about 
90 feet. The night was clear, and the tide was flood. The Union 
blew one whistle to the Wrestler, and the two vessels passed each 
other, port to port, at about the middle of the river. Apparently 
the effect of this maneuver was to cause the Wrestler to proceed 
further over toward the Brooklyn shore than she would otherwise 
bave gone. During this time the Palmer had reached a point opposite 
,Gold street, Brooklyn, and some 300 feet from the shore, and had 
blown two whistles, which were answered by two whistles from the 
Wrestler, which was then near the center of the river. Each boat 
then starboarded her helm. The Wrestler, at first, held her speed 
and continued to point toward the Brooklyn shore, and later swung 
up the river, and when the danger of collision was apparent stopped 
and reversed. The Palmer, after running a short time at full speed, 
slowed down, stopped, blew alarm whistles, and reversed. The port 
corner of the Wrestler's float struck the port corner of the Palmer's 
port float when the boats were about 100 feet ofï the Brooklyn shore. 
No opinion was filed by the judge who heard the cause, but ail the 
testimony was taken in open court. 

The faults charged against the Wrestler are that she had an in- 
compétent master and crew, and that they were grossly négligent, 
after having accepted the Palmer's signal, in continuing on across the 
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river, instead of turning up so as to go to port and pass to the star- 
board of the Palmer. The Wrestler's défense of this course is that 
the eddy off the Brooklyn shore at the point where the Wrestler first 
starboarded her wheel, caused by the flood tide setting against the 
New York shore, held back her head as she tried to swing up stream, 
while the flood at her stern impeded her turning, and that it was 
therefore necessary for her to hold her speed in order to keep steerage 
way and overcome the effect of the tide. This défense is supported by 
the contention that the Palmer was in fault after having instituted 
this maneuver in running ahead without slacking her speed unlil she 
was within 60 feet of the Wrestler, instead of reversing and backing. 
The Wrestler claims that the Palmer might hâve backed and still kept 
her course down river, while allowing the Wrestler to go ahead under 
a starboard helm at fuU speed, and that it was necessary for the 
Wrestler to do so in order to keep her from heading toward the 
Brooklyn shore. 

The évidence on this point may be summarized as follows: There 
is no material conflict in the testimony as to the movements of the two 
boats. While the witnesses for the Palmer assert that the flood tide 
would assist a vessel in straightening up and going up river, they ad- 
mit that, if it strikes the eddy or slack water off the Brooklyn shore, it 
would hâve a tendency to swing the stern up and the bow down, and 
Osterhout, mate of the Palmer, further testifies as follows: 

"Q. Don't you think the coudition of the tide and slack water where the 
Wrestler was had anything to do with the swinging of the Wrestler? As 
the Wrestler actually approached the Talnier before the collision, don't 
you think the condition of the tide and slack water where the Wrestler was 
had anything to do with the swinging of the Wrestler? A. As he came 
nearer to us, it did. Q. Before you actually struck It had some effect? 
A. Before we actually struck; yes, sir. Q. What effect did it hâve? A. It 
naturally let his stern fall up river and bow in towards the Brooklyn shore.'* 

It seems probable that the Wrestler had been forced over some- 
what toward the Brooklyn shore by the Union, and that at the time 
of the collision she was in the eddy or slack water, and that for this 
reason she did not mind her helm and swing up stream as her master 
expected she would, but did, in fact, continue to head over toward the 
Brooklyn shore, contrary to the expectation and intention of the 
master of the Wrestler. He testifies as follows : 

"Q. Did your vessel swing under the starboard wheel? A. She swung 
around some. Q. Did she swing as rapidly as she would ordinarily? A. 
No, sir. Q. Why not? A. I don't know, unless it was she was too far over 
to the Brooklyn shore in slack water, and with her stern out In the tide to 
balance things. * ♦ * Q. How close had you got to the Brooklyn shore 
when you first got a glimpse of the Palmer? A. Probably a length or more 
away from the Brooklyn shore. Q. When you first saw her ; that would be 
about 240 feet? A. Well, it was between 240 and 250 feet Q. And you 
were headed then for what point in Brooklyn? A. Clear of the Adams 
Street Coal Dock. Q. You were headiog then for the same point that 
you had been heading for when she was reported? A. A little ways above it. 
Q. How much above it? A. I couldn't say how much; the tide was carry- 
Ing me right up sideways. Q. Were you also swinging under your star- 
board wheel? A. She didn't seem to swing. Q. You couldn't aecount for 
]t? A. No, sir; the only way was that her head was in slack water, and 
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the tlde was carrylng her stern up as fast as I was trying to push her bow 
around. Q. You were alarmed and surprised, and could not account for 
it at that time? A. Yes, sir. Q. DId you flnd her a diflBcult boat to steer, 
the Wrestler? A. Not light. Q. But with tbis car float wasn't she a dif- 
ticult boat to steer? A. Yes, sir." 

It further appeared that the master was taking the Wrestler out 
that night for the first time ; that he could not see over the cases from 
the pilot house ; that it was his first night with Crowley, the man who 
was stationed as lookout on top of the cars on the float; that he had 
to take his orders from Crowley as to the movcments of other vessels ; 
that Crowley had no license; that it was his first night on the 
Wrestler; that he had never before acted as lookout on a boat where 
the pilot house would not permit the pilot to see across the cars ; that 
the master of the Wrestler did not, at first, when the Palmer blew 
two whistles, see the Palmer, and did not know what sort of a tow 
the Palmer had, but that he asked Crowley whether he could clear 
her ail right, and, upon his replying in the affirmative, answered with 
two whistles, and did not change the heading of the Wrestler, but, 
being again told by Crowley that he thought they would clear, kept 
on, so that, as he admits, he had "not swung up the river any more 
from the time that the lookout reported the présence of the Palmer up 
to the time of the collision," and he did not begin to back until the 
boats were about sixty feet apart, about four seconds before the col- 
lision, when Crowley either first told him he didn't think they could 
clear, or he, Warrington, saw the light on the Palmer and realized 
they could not clear. The évidence of witnesses on both sides es- 
tablishes the fact that there was sufficient room for the Wrestler to 
turn and go up the river when the signais were exchanged. Her 
master says as follows; 

"She should hâve straightened up two-thirds of the way over the river. 
• * * Q. You had it (the wheel) worliing so you were pointing up the 
river flve points at that time (when he was in the center of the river). How 
much space would you need, do you thlnk, to overcome the otber three points 
so as to be headeJ straight up? You would not want much space then, would 
you, If you were pointing up five points? A. I would not want a great deal 
of space. Q. Would you want half the iength of the float to overcome 
three points so as to be headed straight up? You were on a swing at the 
time and had succeeded in getting flve points up the river. Do you think 
you would need more than half the Iength of your float to do it? A. I 
would not hâve needed more than half the Iength of the car float. * * * 
<J. Do I understand on your cross-examination that you could swing your 
boat three points in half the Iength of the car float? A. She should hâve 
swung around in the distance that I had. * * ♦ Q. When you get a 
swing on your float that you hâve in tow^ and get it swinging as much as 
five points, it is very easy then to continue swinging, when you get her 
started, isn't it? A. Yes, sir. Q. Don't you thlnk in slack water, you 
having swung five points, that you could bave made the other three points in 
running less than 60 feet in slack water? I want you to think about it; 
haven't you seen the tugs do it? A. Yes, sir; I bave. Q. A good many 
tlmes? A. Yes, sir. Q. An ordinary equipped tug can do It in that time 
and space? A. Yes, sir." 

Therefore, if her failure to swing up the river resulted from her 
continuing to go from the center of the river toward the Brooklyn 
shore and over into the slack water, it would seem to be due to the 
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fact that the master and the lookout were incompétent or négligent, 
and, as they both admit, erred in judgment as to the possibility of 
clearing the Palmer and avoiding the effect of the slack water by 
going ahead under a starboard helm. This conclusion is supported by 
the subséquent conduct of the master. As soon as he saw the Palmer 
he knew the lookout had been mistaken, and then, when it was too 
late, he attempted to stop and reverse, and with his boat still drawing 
ahead he struck the Palmer, which had reversed and was making 
sternway. The défense of the Wrestler as to her own course is 
therefore not sustained. It nowhere appears that it was necessary 
for her to hold her speed after the exchange of the two whistles. It 
foUows that the Palmer was not in fault in failing to reverse and thus 
provide against the faults committed by the Wrestler. The foregoing 
conclusions dispose of the further claim that the Palmer is liable for 
the collision because she was on the port side of the channel and close 
to the Brooklyn shore, in violation of the statute, but in accordance 
with the usual custom of navigation. 

As was said by Judge Wallace, in delivering the opinion of this 
court in Long Island R. Co. v. Killien, 67 Fed. 365, 367, 14 C. C. 
A. 418: 

"Doubtless the Garden City was not being navigated as near as possible 
In the center of the river, as the terms of the state statute, applicable to the 
East river, required ; but this, as we hâve frequently had occasion to décide, 
should not condeinn her for the conséquences of a collision, which, notwlth- 
standing her présence there, would not hâve occurred if the other veiisel 
had exercised ordinary care to avoid it. Only such vessels can invoke the 
violation of the statute as an actionable fault as hâve been prejudiced by it, 
either because their own movements hâve been embarrassed by the présence of 
the pfCending vessel or because they hâve omitted to take some précaution 
in ignorance of her présence, which they might otherwise hâve avoided dnnger 
by adoptlng." 

In The Clara and The Reliance, 55 Fed. 1021, 1023, 5 C. C. A. 390, 
this court said: 

"The more difficult question in the case is whether the Clara is also to be 
deemed in fault for the collision. The only fault which can be imputed to her 
is that of navigating too near the New Yorls shore, in disregard of the 
State statute which required her to be navigated as near as possible In the 
center of the river. But she is not to be condemned if her fault wae a re- 
mote one, and not a proximate cause of the disaster ; and the real question 
as regards her liability is whether her fault was not one of that desci'iption. 
Although she was improperly beyond midriver, she was not so near the 
shoi-e us to embarrass the Reliance in rounding the Hook if the latcer had 
been proijerly navigated." 

When the Palmer blew her two whistles, indicating a désire to pass 
to starboard, the master of the Wrestler knew that the Palmer was 
proceeding on the Brooklyn side of the c'iannel in violation of the 
statute. He also knew, or it was his busincsi to know, what was the 
condition of the tide and eddy in the river ai that time and place. If, 
■by reason of the position of the Palmer, the request evidenced by the 
signal of two whistles was likely to embarrass the Wrestler in her 
movements, she had the right, as the privileged vessel, to refuse to 
'comply therewith. By her acceptance of the Palmer's signais she 
assented to the proposed arrangement, and there is no évidence 
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that the maneuver thus agreed upon was a dangerous one. The 
Wrestler, therefore, cannot complain of a violation of law on the part 
of the Palmer, to which she had expressly assented when it appears 
that there was ample opportunity for the vessels to exécute the 
maneuver as agreed upon, and that while there was not subséquent 
fault in the navigation of the Palmer, the collision was directly due 
to the négligence of those on board the Wrestler. 
The decrees are affirmed, with interest and costs. 

COXE, Circuit Judge. I am of the opinion that the decrees of 
the District Court are clearly right and should be affirmed. The négli- 
gence of the Wrestler was so obvions and so gross that nothing fur- 
ther is needed to account for the collision. 

The situation is made plain by the following diagram: 



NEW YORK 





EAST RIVER 

Palm er 




mnnmm 
BROOKLYN 

There was no vis major. The night was clear and ail conditions of 
wind and tide were normal. The river at the place of collision is 1,400 
feet wide between the pier heads. The tide was the last of the flood 
and, on account of the turn in the river below the Brooklyn Bridge, 
sets on the New York shore leaving slack water on the Brooklyn 
shore. There was nothing afïecting the situation at or prior to the 
collision that an experienced pilot should not hâve known. 

On the night in question the Wrestler, with a car float lashed to ber 
port side, emerged from her slip on the New York side of the river 
intending to go up stream. Instead of doing so she zigzaged diagonal- 
ly across the river and struck the Palmer's port car float when she 
was only 100 feet ofï the Brooklyn shore. 

The contention that she got into this position without fault on her 
part is almost tantamount to the assertion that it is impossible for a 
tug and tow to proceed up the river from a New York slip without 
danger of crashing into the docks on the Brooklyn side. 
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The évidence is overwhelming that a tug prudently navigated has 
no difficulty in straightening on her course near the middle of the 
river and that no one familiar with river navigation ever heard, pré- 
viens to the Wrestler's exploit, of a tug making such a wide détour. 
The task which the Wrestler vi^as called on to perform was an exceed- 
ingly simple one; it was a task which is performed by a myriad of 
vessels, night and day without mishap. 

It is suggested that the tug was caught in the eddy or slack water 
on the Brooklyn side, but this is only a surmise. The tug's pilot when 
asked why she did net s>àng up stream more rapidly answered: "I 
don't know unless it was that she was too far over to the Brooklyn 
shore in slack water, and with her stern out in the tide to balance 
things." Even if right in this conjecture it does not exculpate the 
Wrestler, for her master should hâve known the condition of the 
tide and should hâve guarded against it. 

It is not necessary to discuss the détails of the Wrestler's négligence ; 
they are fully stated in the opinion of Judge TOWNSEND. By 
recklessly invading the water, which, with her consent, the Palmer 
had a right to occupy, the Wrestler is brought within the rule that 
where the fault of one vessel is plain and sufficient to account for the 
collision there must be clear and convincing proof to make a case 
for apportionment. "Any doubts regarding the management of the 
other vessel, or the contribution of her faults, if any, to the collision, 
should be resolved in her favor." The Umbria, 166 U. S. 404, 409, 17 
Sup. Ct. 610, 41 L. Ed. 1053; The Victory & Plvmouthian (D. C.) 
63 Eed. 631; Id., 168 U. S. 410, 423, 18 Sup. Ct. 149, 42 L. Ed. 519. 

The accusations against the Palmer are : First : That she had no 
lookout. Second: That she was on the wrong side of the channel. 
Third: That she should hâve reversed sooner. Lorsen, the master 
of the Palmer, was at the wheel, Osterhout, the mate, was in the pilot 
house acting as lookout and Stewart, a licensed pilot, was in charge 
of the fîoats and between them when the signais were exchanged. 
It is unnecessary to détermine whether the lookout should hâve been 
at the bow of one of the floats or on the top of the cars, for the 
reason that the men in the pilot house saw the Wrestler soon after 
she appeared outside her slip and had her in fuU view from that 
time until the collision. They knew ail that could be known; a score 
of lookouts could bave added nothing to their information. 

The proposition that the Palmer was at fault for coming down on 
the Brooklyn side cannot be maintained. It appears that there is a 
well-recognized custom, when the tide is at flood, for ascending ves- 
sels to take the New York side and descending vessels to take the 
Brooklyn side between the Navy Yard and the bridge. Trevail, mas- 
ter of the ferryboat Union, testifies: 

"The flood tide sets, cornes and strikes about the bridge abutment of the 
New York side and works along on that shore. It is the strongest tide ail 
the way up to the Hook. Under the eircumstances which prevailed this night 
vessels coming down always Iceep on the Brooklyn side. * * * If there 
was on the other side a float coming up underneath the bridge they generally 
go up sideways; if a float was coming down oa the other side they wouldn't 
hâve no show to cJear at alL" 
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In this way both vessels are able to take advantage of tide condi- 
tions. Prudence and convenience alil<e seem to require that such a 
course should be taken. Not only was this the gênerai rule but it 
was made the subject of a spécial convention between the tugs on the 
night in question. By ansvvering the Palmer's signal the Wrestler 
assented to the proposition that they should pass starboard to star- 
board. In carrying out her agreement the Palmer went as near to 
the Brooklyn docks as safety would permit; tliis was conceded at the 
argument. The Sammie (C. C.) 37 Fed. 907, 909; The Titan (D. C.) 
44 Fed. 510, 513. 

The principal charge of négligence against the Palmer is that she 
should bave stopped and reversed. She did stop and reverse, and, 
when the blow was given, she was actually making sternway. But she 
is criticized for not having reversed sooner. It must be remem- 
bered that when danger of collision became imminent it was not a 
question of minutes but of seconds. As soon as the Palmer became 
convinced that the Wrestler intended to take the entire river to exé- 
cute a simple maneuver she did everything in her power to prevent 
the collision. The appellant's argument proceeds upon the unwarrant- 
able assumption that the Palmer was bound to anticipate the 
Wrestler's erratic course. 

It is thought that in the case of meeting vessels each is justified in 
presuming that the other will act with reasonable prudence. In such 
circumstances a master is required to guard against ail ordinary, ex- 
pected and probable dangers, but he is not required to présume that 
the other vessel will exécute an extraordinary and unprecedented 
maneuver. The Palmer could not foresee that the Wrestler, having 
the tide to assist her in making a simple turn up stream, would cross 
the river and strike the Palmer's port float when only a hundred 
feet from the Brooklyn docks. 

For thèse reasons I concur in the opinion of the court affirming 
the decrees. 



GREENWICH INS. CO. v. N. & M. FRIEDMAN CO. 

(Circuit Court of Appeals, Slxth Circuit. November 13, 1905.J 

No. 1,414. 

JUDGMENTS PeBSONS BoUND — COMMON DEFENSE BY DEFENDANTS IN SeVEEAL 

Surrs. 

A uuniber of insui-ance compauies, which had issued to plaintilï concur- 
rent policies covering tlie same property and identical in form, united 
in nialiing a counnon défense to suits brouglit against them severally after 
tlie destruction of the property. They agreed to share pro rata tbe costs 
and expeases of tbe suits, and appoiuted a committee to taice charge of 
them, whicli employed the saine counsel in ail, and tbe same défense was 
set up in each, ralsing an issue of fact. Tbeir joinder was open and 
avowed, and well linown to plaintiff and its counsel. Held, that each 
had an interest in ail tlie suits and that a final judgment in favor of 
plaintiff iu one suit was conclusive on ail. 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 
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H. W. Fraser and G. D. Willis, for plaintiff in error, 
N. S. Monsarrat, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This is another of the cases growing 
eut of the destruction, early on the moming of July 18, 1901, of the 
Luce Block, in Grand Rapids, Mich. The occurrence resulting in the 
destruction of this building and its contents was before us in the case of 
the Phénix Insurance Company v. Luce, 123 Fed. 357, 60 C. C. A. 655, 
and in the case of the Liverpool & London & Globe Insurance Company 
V. N. & M. Friedman Company, 133 Fed. 713, 66 C. C. A. 543. In the 
first case the insurance was on the building, and in the second on the 
contents. In each case liability was denied on the ground that the build- 
ing fell before the fire began, and not as a resuit of the fire. In both 
cases the jury found against this contention. The judgments were 
affirmed by this court. There was also a suit on a policy on the stock of 
the Friedman Company brought in the state court, that against the Atlas 
Assurance Company. The same défense was made, that the building 
did not fall in conséquence of fire, but before the fire, with the same re- 
suit, a verdict and judgment for the plaintiff, which was affirmed by the 
Suprême Court of Michigan. N. & M. Friedman Co. v. Atlas Assur- 
ance Co., 133 Mich. 212, 94 N. W. 757. 

The présent case, which was one on a policy for $3,000 on the stock, 
was tried before the court without a jury upon a stipulation of facts 
and certain évidence tending to show that the plaintiff below had knowl- 
edge of the defendant's agreement to share in the expenses of contest- 
ing the Atlas and Liverpool & London & Globe cases, and to bear pro- 
portionately the costs in case of defeat. Upon this agreed statement of 
facts and the évidence referred to, the court below found that the de- 
fendant was estopped from denying liability under its policy. 

The stipulation of facts is as follows : 

"The plaintiff !s a corporation under the laws of Michigan, and on .Tuly 58, 

1901, was comlucting a department store at Grand Rapids, Mieh. That on said 
day plaintiff had in its sald store a stock of goods of the value, after deduct- 
ing ail siilvages remaining after the flre hereinal'ter referred to. of at least 
$92,827.75, and furniture and flxtures of the value of $5,504.11. That on said 
July 18, 1901, it had concurrent insurance on said stock of goods to the 
amount of ?100.000 in divers comi)anies. whereof the défendant was one, 
and Including the Atlas Assurance Company, Limited, of London, Eng- 
land. and the Liverrwol & London & Globe Insurance Company iiei'e- 
Inafter referred to, ail of said policies being in the Michigan Standard form, 
and ail containing identieal provisions governing the liability of the insurers; 
the premium rates on ail said policies being the same. That on said July 
18, 1901, plaintiff held defendant's Michigan Standard form insrnrance policy 
In the amount of three thousand dollars ($.3,000) on said stock, being the pol- 
icy above referred to, the material portions of said policy being as follows: 

"'No. 945.715. $.3,000, 

" 'The Greenwich Insurance Company of the City of New York. In consid- 
ération of the stipulations herein named and of Twenty-Seven and no-100 Dol- 
lars premium does Insure N. and M. Friedman Company, for the term of one 
year from the first day of Febmary, 1901, at noon, to the first day of Fel)ruary, 

1902, at noon, against ail direct loss or damage by fire, except as herelnafter 
provlded, to an amount not exceeding Three Thousand Dollars to the following 

142 F.— 60 
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described property while loeated and contalned as descrlbed hereln, and not 
elsewhere, to wlt : N. & M. Frledman Company, Successor to N. & M. Frled- 
man. Three Thousand Dollars. $3,000. 

" 'On their wholesale and retail stock of merchandise, consisting principally 
of dry goods, cloaks, wraps, carpets, curtalns, draperies, flxtures and pôles, 
toys, notions, ladles' and gents' furnishlng goods, millinery and pièce goods, 
and other merchandise, not more hazardous; their own or held by them iu 
trust, or on commission, or sold but not removed, and for whieh they may be 
legally liable; includlng packages containing same, and ail materlals used lu 
packing and shipping goods; ail whlle eontained In and under sldewalks ad- 
joining, and In show Windows of, the four-story and basement brick and stone 
buildings, situated at Nos. 70 and 72 Monroe Street. 

" 'This Company shall not be Uable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall bo 
ascertained or estimated according to sueh actual cash value with the proper 
réduction for dépréciation however caused, and shall in no case exceed vvhat 
It would then cost the insured to repalr or replace the saine with material 
of like kind and quality. • « • 

" 'The sum for whicli this Company is liable, pursuant to thIs policy, shall 
be payable sixty days after due notice, ascertainment, estimate and satisfac- 
tory proof of loss hâve been recelved by this Company, in accordance with the 
terms of this policy. * * * 

" 'This Company shall not be liable for loss caused directly or Indlrectly by 
Invasion, insurrection, rlot, civil war or commotion • * • or (unless flre 
ensues, and in that event for damage by fire oniy), by explosion of any 
kind. * ♦ * 

" 'If a building or any part thereof fall exeept as the resuit of fire, ail In- 
surance by this policy on such building or Its contents shall Immedlately cease. 
• * * 

'' 'This policy shall be canceled at any time at the request of the insured ; 
or by the Company, by giving flve days notice of such cancellation. If this 
policy shall be canceled as hereinbefore provided or become void or cease, the 
premium having been actually paid, the unearned portion shall be returned 
on surrender of this policy or last renewal, this Company retalnlng the custo- 
mary short rate; exeept when this policy Is canceled by this Company by giv- 
ing notice, It shall retain only the pro rata premium. 

" This Company shall not be liable under this policy for a greater propor- 
tion of any loss on the described property, or for loss by and expense of removal 
from promises endangered by fire, than the amount hereby Insured shall bear 
to the whole Insurance whether valld or not, or by solvent or Insolvent Insurers 
covering such property.' 

"On July 18, 1901, plaintiff's said stock was damaged or destroyed by fire to at 
least the net amount of $92,827.75 above salvage, the plalntifC clalmlng that 
said loss and damage occurred while said policy was in force, and défendant 
clalmlng that such loss and damage by flre occurred after its said policy had 
eeased to be of any force or effect, by reason of the building containing said 
stock having fallen wlthout the agency of fire, and beforc any such fire loss 
or damage occurred; and this admission shall not be construed as admittlng 
any flre loss or damage while said policy was In force. 

"Prier to the commencement of suit hereln, after plaintiff had given notice 
of claim for loss, and before the furnishlng by plalntifC to the various insurers 
of proofs of loss under its said policies, this défendant, together with the Llv- 
erpool & London & Globe Insurance Company, and the Atlas Assurance Com- 
pany, and other eompanies, whose policies of insurance In like form were held 
by plalntifC, held a meeting and employed Mark Norris and Albert Crâne, here- 
inafter named, to examine into the clrcumstances of the flre, and after the 
proofs of loss were furnished by plaintiff to the various Insurers held anoth- 
er meeting, and after coUectlvely canvassing the reported clrcumstances of 
plaintifC's claim decided to défend agalnst plaintiff's clalm under their poll- 
cie.s upon the ground that the building containing plaintifC's stock fell wlthout 
the agency of flre, and that none of plaintifC's stock was destroyed or damaged 
by flre until after the building fell. Said Insurance eompanies thereupon agreed 
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aniong tliemselves to pny pro rata to the amounts of their several and re- 
spective policies tlie costs and expenses of such contesta, and appointed John 
H. Law, one of tlie managers of the Western Department ot the Royal Insur- 
ance Company, S. A. Rothermel, secretary of the Traders' Insurance Company, 
and J. P. Hubble, gênerai agent of the Greenwich Insurance Company, a com- 
niittee to employ couusel on behalf of ail contesting companies ; said eounsel to 
take charge of and contest ail such suits for recovel^y under policies issued 
by said contesting companies, as the several and respective companies should di- 
rect to be contested, and to apportion among and call for from the several com- 
panies the funds necessary to conduct said contests, including such costs of suit 
as might be taxed against the contesting companies so long as such litigatioD 
should continue. Said committee employed eounsel to contest ail said causes, 
namely, Albert Crâne, Mark Norris, and Russell C. Ostrander, who took charge 
of said causes and conducted the défense therein under said employment of said 
committee, and tried the same, under said employment, both in the trial and ap- 
pellate courts, so far as the same hâve yet been tried. On or about the 29th day of 
July, 1901, plaintiff delivered to défendant proofs of said loss under Its said poli- 
cies, in accordance with the terms thereof, and on or about the Tth day of August, 
1901, the défendant denled ail liability under said policies, for the alleged 
reason that a substantlal part of the building containing the property Insured 
had collapsed and fallen before the destruction of said insured property by flre, 
and défendant at the same time tendered to the plaIntifC the unearned portion 
of the premium. vi-hlch the plaintiff had paid on said policies, which tender 
Viras by plaintiff refused, but has been kept good by défendant. Like déniais 
of liability and for the same alleged reason as above stated were made by each 
of said contesting companies represented by said committee. and by said eoun- 
sel employed by it. Suits for recoveiy on account of said loss were begun by 
plaintiff against ail said contesting companies (except five companies not here- 
In speciflcally named) before the trial oC said Atlas Assurance Company Case, 
and against said five companies after the trial of said Atlas Assurance Com- 
pany Case. Each of said companies, both those sued before and those sued aft- 
er the trial of said Atlas Assurance Company Case, pleaded in said suits by 
said eounsel the same défense, namely, the défense only set up In said déniais 
of liability. 

"The first cause tried wa3 Friedman v. Atlas Assurance Company, above re- 
ferred to, whIch involved a poliey for .^2,000 upon plaIntifC's stock. The judgment 
for damages therein was pald by the Atlas Assurance Company. The costs 
and expenses of contesting the same, Including plaintiff's taxed costs therein. 
In both the trial and appellate courts, were paid by the committee aforesald, 
through assessments made on and paid by ail the contesting companies, In- 
cluding this défendant. The défendant herein was not a reinsurer or guar- 
antor to the Atlas Assurance Company, nor liable to it In any other manner 
or form than herein stated. The manager of the Atlas Assurance Company 
dlrected the taking of an appeal in said cause to the Suprême Court. The 
agreement between said contesting companies contained no express provision, 
regardlng the right of the committee to take an appeal, either denying or af- 
firmlng such right. The direction to take the two several appeals which were 
taken were given directly by the Atlas Assurance Company, Limited, and the 
Llverpool & London & Globe Insurance Company, respectively. 

"The second case tried was Friedman v. Llverpool & London & Globe In- 
surance Company, involving policies Issued by said company upon plaintiff's 
stock aggregating $8,000. The judgment rendered in favor of plaintiff in this 
cause was afflrmed by the United States Circuit Court of Appeals for the 
Sixth Circuit on November 10, 1904. The judgment in that cause remains un- 
paid. The défendant herein was not a reinsurer or guarantor to the Llverpool 
& London & Globe Insurance Company, nor liable to It in any other manner or 
form than as herein stated. The manager of the Llverpool & London & Globe 
Insurance Company dlrected the taking of an appeal therein to said United 
States Circuit Court of Appeals. The costs and expenses of contesting said 
cause, both In this court and in the United States Circuit Court of Appeals, are 
to be paid by or through said committee, by llke assessments, as was done in 
the Atlas Case. 



948 142 FEDERAL KBPOETEE. 

"There are still pending In thls court 17 of said insurance suits, în wliicli 
the défense Is so represented by said committee, and in the state court 11 of 
such suits. Eittier party may produce on the hearing of this matter such évi- 
dence as it may be advised Is relevant to the issue herein and not herein 
agreed upon, so far as the same is compétent, relevant, and matei lui, A trial 
of tliis cause by jury is hereby waived." 

The findings of fact and law made by the court are as foUows : 

"Findings of Fact 

"Thig cause was submltted partly on a stipulation of facts and partly on 
évidence adduced in court. I find tlie stipulated facts to be true, and from 
them and the évidence subraitted further find : The plaintift was on the ISth 
day ot July, 1901, ever since bas been, and now is a corporation, under the 
laws of the state of Michigan, and a citizen of the state of Michigan, and the 
défendant during said tinie was, and is, a corporation under the laws of the 
state of New Yorli, and a citizen of the state of New Yorl£. On the IStli day 
of July, 1901, the plaintiff was insured against loss by fire on Its stoeli of goods 
situate in the Luce Biocls:, so ealled, in the city of Grand Rapids, under the 
defendant's Michigan standard form insurance policy, in the amount of $3,000, 
on which day said stock of goods burned, and was damaged and destroyed to 
the net amount of $92.827.75 above salvage. The total amount of concurrent 
insurance, Including this policy, on said stock of goods at the time of the 
loss, was $100,000 in varions companies, among which were the Atlas Assur- 
ance Company and the Liverpool & London & Globe Insurance Company, whose 
policies were in iike form wlth that held by the plaintiff. Proofs of loss were 
furnished to the défendant and the other insurers on July 29, 1901, in accord- 
ance with the terras of said policies, and on or before the 17th day of August, 
1901, the défendant, together with other insurers of said rlsk, denied ail liabil- 
ity under said policies. 

"Actions were begun against the eontcsting companies, among which were 
the défendant, the Atlas Assurance Company, and the Liverpool & London & 
Globe Insurance Company, and ail said companies pieaded in said suits the 
one and only défense, that the substantial part of the building, containing the 
property insured, had coilapsed and fallen before the destruction of said insur- 
ed property by tire, and the issues in said action were identical. The flrst 
case tried was Friedman v. Atlas Assurance Company, in the circuit court for 
the county of Kent, state of Michigan, which resulted in a verdict aud judg- 
ment for the plaintifC, which judgment was affirmed by the Suprême Court of 
the state of Michigan ; and the next case tried was N. & M. Friedman Com- 
pany v. Liverpool & London & Globe Insurance Company, in this court, in 
which a verdict and Judgment were rendered for the plaintiff, which judg- 
ment was affirmed by the United States Circuit Court of Appeals for this cir- 
cuit. I flnd there are still pending in this court 17, and in the state court 11, 
of said cases. I further find tliat the défendant in this causé, for its owu 
interest, Joined with the défendant in the other cases in this court and the 
circuit court for the county of Kent and state of Michigan in the défense of 
the case of N. & M. Friedman Company v. Atlas Assurance Company, and in 
the case of N. & M. PYiedman Company v. Liverpool & London & Globe Insur- 
ance Company, and that said joinder was open and avowed, and was weil 
known to the plaintiff at and before the time of the trial in this court of the 
case of Liverpool & London & Globe Insurance Company. 

"Finding of Law. 

"As a matter of law, I find that the défendant Is concluded and estopped 
by the judgment in the case of N. & M. Friedman Company v. Liverpool & Lon- 
don & Globe Insurance Company, tried in this court, from denying iiability 
under its policy, and that the plaintifC is entitled to a judgment for $2,784.83 
damages, with interest at 5 per cent, per annum from October 6, 1901, and 
costs of suit to be taxed." 
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The concluding finding of fact, upon which the foregoing finding of 
law is based, was obviously framed in view of what we said in Penfield 
V. Potts, 61 C. C. A. 371, 136 Fed. 475, where the following language 
was used (page 376 of 61 C. C. A., page 480 of 126 Fed.) : 

"The doctrine is well settled that one wtio, for tiis own interest, joins In ttie 
défense of a suit to which he is not a party of record, is as much eoncluded by 
the judgment as if he had been a party thereto, provided bis conduct in that 
respect was open and avowed or otherwise well known to the opposite party. 
The question bas once before been before this court in Lane v. Welds, 39 C. C. 
A. 528, 99 Fed. 286, where the cases are coUected." 

But it is urged that, even if the law is correctly stated in Penfield v. 
Potts, the finding of fact referred to is wholly without évidence to sus- 
tain it ; that neither the stipulated f acts nor the évidence afford any sup- 
port to the finding that the défendant, "for its own interest," joined in 
the agreement with the défendants in the other cases. It is insisted the 
défendant had no interest in the resuit of the suits against the Atlas and 
Liverpool & London & Globe Companies other than as establishing a 
légal précèdent, and therefore could not properly be said to hâve an in- 
terest in those cases which could legally make the judgments binding 
upon it by way of estoppel. 

We think the court was fully justified in making the finding. It ap- 
pears there were some 30 cases growing out of the destruction of the 
Luce Block and its contents. The policies were identical in form. The 
cases ail turned upon the same question of fact : Did the building fall as 
a resuit of the fire, or fall before the fire occurred ? It was to the interest 
of both the insurers and the insured that this question be determined 
without unnecessary delay. The public also had an interest. "Interest 
rei publicae ut sit finis litium." Accordingly the Insurance companies 
entered into the agreement described in the stipulation. The défendant 
was a party to it. By this agreement the défense of ail the cases was 
entrusted to a committee chosen by ail the companies. This committee 
was to sélect lawyers, supervise the litigation, and apportion the costs 
and expenses. The joinder of the companies was open and avowed, and 
the plaintifï knew of it before the Liverpool & London & Globe case was 
tried. In that case both the committee and the counsel employed acted 
as the agents of the défendant as well as of the company sued. When 
that case was taken to the appellate court, it was taken by counsel who 
represented this défendant as well as the Liverpool & London & Globe 
Company. Admitting that, under the agreement, this défendant would 
not be liable for the face of the policy in case of an adverse judgment in 
a suit against another company, it certainly would be liable, not only for 
its share of ail the expenses incurred in employing counsel, but for its 
proportionate amount of costs of the litigation, which, of course, would 
become a part of the judgment. In view of this, and of the agreement 
of ail the companies to make a common défense through common coun- 
sel, counsel representing one company no more than every other, al- 
though the agreement contained no provision upon this spécifie point, it 
seems to us that, if the companies directly affected, the Atlas and the 
Liverpool & London & Globe, had not seen fit to take the cases up for 
review as they did, this défendant might hâve done so. It looks to us 
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as if it was the intention of the insurance companies to make thèse cases, 
one in the state and the other in the fédéral court, test cases ; and we 
hâve no doubt that, if they had won, they, and not the insured, would 
now be invoking the doctrine of estoppel. 

No good reason being shown why we should disturb our ruling in 
Penfield v. Potts, and the findings of the court below appearing to be 
sustained by the évidence, the judgment is affirmed 



THE OVERBROOK. 
(Circuit Court of Appeals, Second Circuit August 1, 1905.) 
No. 221. 

1. CoixisioN — Tow Dkiftinq Aqainst Vessel AT Fier — Liability or Tua. 

A tug with a number of coal barges in tow whicli rounded to at the 
mouth of Newtown creelc, Long Island, to permit the barges to sag into 
the creelr, where some of them were to be distributed, was in fault for 
a collision between one of the barges and a derrick which was lying at a 
wharf with others on the north side and was seen by the master, and 
the fact that he miscalculated the distance or the effeet of the wind and 
tide did not relleve the tug from llability. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, §§ 
68-70, 200.] 

2, Same— Vessel Lying at Pieb — Dangehous Exposure of Anchoe. 

A vessel while lying at a pier is bound to hâve her anchor out of the 
way of passing vessels whenever tliere is liability of collision or d.inger 
of Interférence with their movements, and a derrick lying outside of 
two other vessels at a bulkhead in the mouth of a creek, where it was 
customary to distribute barges, the whole exteriding into the stream 
over 100 feet, which allowed her anchor to hang over the outside in 
the water without necessity, was In fault for the sinklng of a barge 
forming part of a tow enterlng the creek, which swung against the der- 
rick and tore a hole in her bottom by catchlng on the anchor. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Henry G. Ward, for appellant. 
E. G. Benedict, for respondent. 
La Roy S. Gove, for libelant. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

TOWNSEND, Circuit Judge. On the afternoon of Sunday, Oc- 
tbber 18, 1903, a scow and two dredges belonging to the R. G. Pack- 
ard Company were lying alongside each other at the bulkhead be- 
tween River street and the East river on the northerly side of the 
entrance to Newtown creek. Long Island, and opposite Bergen Dock 
on the south side, and extending out from said bulkhead 103 feet into 
said creek, which at this point is about 653 feet wide. The anchor 
chain of the outer dredge. No. 6, was hanging over the outer side 
of the dredge with the stock of its anchor submerged and the fluke 
about eight feet under water and a foot or two from the bottom. 
On said afternoon claimant's tug Overbrook, with a tow of nine 
barges made up in two tiers, each four abreast, with one tailing be- 
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hind, was proceeding on the way from Morris street, Jersey City, up 
the East river, bound for said Newtown creek and points in the East 
river, with a flood tide and a light northwest wind. When it reached 
Newtown creek the tug rounded to in order to let the tide swing the 
tow into the creek so that the barges could be taken to Bergen Dock 
and distributed. The master of the Overbrook saw the dredges, 
and expected that the tow would clear them, but it sagged up and 
into the creek, and one of the barges, the Western Star, the outer 
port boat in the second tier, which was loaded with coal, drifted over 
against said dredge No. 6 and heeled over and caught on the fluke of 
said submerged anchor, which tore a hole in the barge's bottom, and 
she shprtly afterwards fiiled and sank. The libelant, as owners of the 
barge Western Star and bailee of her cargo, brought this libel against 
the Overbrook, and her owners, the Pennsylvania Railroad Company, 
as claimants cited in the R. G. Packard Company, owners of dredge 
No. 6, under the fifty-ninth rule. The court below dismissed the pé- 
tition against the Packard Company, and directed a decree against the 
tug Overbrook, and claimant appeals. 

There is no question as to the fault of the Overbrook. With the 
wind blowing across the East river into Newtown creek, and the 
flood tide, as the master of the Overbrook admits, shoving the tail 
of the tow in the creek and towards the anchored dredges, those on 
board failed to take the necessary précautions to avoid a collision, 
but stopped the tow and shortened up the hawsers, in order, as the 
master says, "to let them sag in the creek," but, in fact, so as to cause 
the collision, by reason, as he says, of "the tide and wind, I suppose, 
what there was of it, I suppose it swung them in faster than I sup- 
posed." This miscalculation is no excuse. The D. H. Miller, 76 Fed. 
877, 23 C. C. A. 697. 

It seems equally clear that dredge No. 6 was in fault. The scow 
and two dredges, extending over a hnndred feet out into the entrance 
of the creek, constituted a substantial obstruction to navigation. And 
if this obstruction was justified by the necessities of their work, yet 
those in charge knew, or should hâve known, the exigencies of navi- 
gation at this point, and that with conditions of wind and tide such 
as prevailed on the afternoon in question the entire available space 
might be required by tows entering said creek. It was therefore 
their duty to use ail reasonable précautions to minimize the diffi- 
culties and dangers attendant upon their occupancy of the entrance 
to the creek. That the master of the dredge realized this obligation 
is shown by his testimony that "when we are not using the anchor 
we lower * * * it down until we are sure a loaded scow or 
anything like that wouldn't get hurt on it." He further testified that 
the anchor was not on the bottom, and that there was nothing to pre- 
vent his putting it there or up on deck, but that he preferred to hâve 
it hanging in the way which caused the damage. That it is a fault 
to hâve an anchor thus hanging in the water is well settled. The 
Palmetto, 1 Biss. 140, Fed. Cas. No. 10,699 ; The Kolon, 9 Ben. 197, 
Fed. Cas. No. 7,923; The Sontag (D. C.) 40 Fed. 174; The Margaret, 
6 P. D. 76. 
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Cotlnsel for the dredge seeks to limit the application of this rule 
to cases "where the vessel is moored in narrovv and crowded waters 
or is violating a régulation." But the décisions show that a vessel 
while lying at a pier is bound to hâve her anchor out of the way of 
passing vessels, whenever there is liability to collision or danger of 
interférence with their movements. The test of responsibility for so 
exposing such a vessel or its tackle that it is liable to injure another 
vessel is whether it is a "dangerous exposure"; that is, "an exposure 
that is clearly liable to receive or inflict injury in the ordinary chances, 
mistakes, or hazards of navi.o'ation, such as are to be reasonably appre- 
hended as liable to arise." ^The Mary Powell (D. C.) 31 Fed. 623, 
affirmed (C. C.) 36 Fed. 598. 

The évidence shows that this point is one where such boats in the 
East river are habitually distributed; that it is customary to round to 
and shorten hawsers for this purpose, as was donc on this occasion; 
and that, admitting the fault on the part of the tow, the barge would 
not hâve been injured except for the position of the dredge's anchor. 
In thèse circumstances, it is clear that the dredge is liable for the 
conséquences of this collision, even under the rule as stated by counsel 
for respondent. 

Counsel for the dredge invokes the protection of rule 25 of the 
Inland Régulations, as to the duty of vessels in a narrow channel; 
but we think that this rule should not be applied in a case like this, 
where such a maneuver was necessary and, as already shown, is, with 
proper précautions, the usual one for taking tows into the creek, 
and where the vessel whose négligence caused the damage was lying 
at a dock and thus projecting far out across the channel. 

There should be a division of damages. 

The decree of the court below is reversed, and the cause is re- 
manded to the court below with instructions to enter a decree in ac- 
cordance with this opinion, each party to recover one-half of bis 
costs in each court. 



THIEL DETECTIVE SERVICE CO. v. McCLURB. 

(Circuit Court of Appeals, Sixth Circuit. January 31, 1906.) 

No. 1,449. 

Pbincipai, and Agent — Powers of Agent — Construction or Letteb or At- 

TOBNEY. 

A power of attorney given by an Invalid motlier to her son generally 
to take cliarse of, manaKe, and coiitrol her business relnting to lier 
Personal estate, and speciflcally to sell any personal property and eol- 
lect and dispose of tlie proceeds, to eollect debts, to dravv checks and 
sign lier nauie thereto, to rent her real estate, and to exécute any papers 
for ber relating to her personal business and estate, conferred power 
on bim only to do the tbings speciflcally mentioned, and in addition such 
other things as were necessary or usually required to be done in the 
management of her afCairs, and did not include authority to bind her by 
the verbal employment of a détective agency to investigate the manage- 
ment of a corporation in wliich sbe was a stockholder, for which ser- 
vice a very large sum was charged in comparlson with the value of her 
Interest in the company. 
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In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 
See 130 Fed. 55. 

This was an action against Henry D. McClure, Individually, and Henry 

D. McCIure, as exeeutor of Mary D. McClure, upon an account for services 
rendered and moneys expended at tlieir request. Mary D. McCiure was tlie 
motlier of Henry D. McClure. Slie was a widow and an invnlid. Slie was 
a stockholder in a small corporation known as the Anchor Iloller Mill, mak- 
ing flour at Corydon, Ky. Henry D. McClure was a stockholder In the same 
corporation. Between them they owned one-half of the capital stock, which 
was ,$.30,000, but how much of this one-half each owned is not sliown. They 
were botfi directors, but the mill was under management of C. L. King and C. 

E. Harness; onebeing président and the other secretary and manager. The 
plaintifC is a Missouri corporation having its offlce in St. Louis. Its bus- 
iness, as shown by its charter, was "the investigation of crimes and offenses 
committed or snffered to hâve been eommitted ; to cause the appréhension 
of oriminals and offenders ; to prevent the commission of crime and offenses 
contemplated ; to guard and protect personal and real property and to look 
up testimony, facts and witnesses in matters of property, in matters of Per- 
sonal rights and légal proeeedings." 

Not being satisfied with the managfment and results of the corporate 
business of the Anohor Iloller Mills, Henry D. McClure omployed the ser- 
vices of the plaintifC to conduct an investigation into its afCairs. The conten- 
tion was that this employment was both for himself and his mother, the 
testatrix. Slary D. McClure, and there was evidonce tending to show that he 
represented himf;elf as acting for himself and his mother, and that be exhibited 
a power of attorney from his mother. That paper was in thèse words: 

"Know ail men by thèse présents ; That I, Jlary H. McClure, of Hender- 
son county, Kentucky, do hereby name, constitute and appoint my son, Henry 
I>. McClure, of the same county and state, my true lawful and only agent and 
attorney in fact, vsnth fuU power, right and authority for me and in my name to 
take charge of, manage and control ail of my business relating to my personal 
estate, that is to sell and dispose of any personal property I may own what- 
soever situated, and to colleet and dispose of tlie proceeds thereof. to collect any 
and ail debts due me, sign my name to checks on any bank account of mine, 
and exécute and deliver any and ail other papers for me and in my name 
that I myself could exécute relating to my personal business and personal 
estate, save and except only that under this power my said agent and attor- 
ney cannot sell and convey real estate, but he may and can under this 
power rent out and lease any real estate for such term of years and upon 
sueh conditions as he may think best and to my interest, and I hereby ratify 
and contjrm whatever my said agent and attorney may do for me and in my 
name in the premises. 

"Witness my hand this April 21, 1903. 

"Mary H. McClure." 

Pending the rendition of plaintiff's services, which extended over a period 
of several months, Mrs. McClure died. For the services so rendered the 
plaintifC presented an account aggregating $3,53,3.23. Henry D. McClure con- 
fessed judgment, but at the close of ail of the plaintifC's évidence the court 
instructed the jury to flnd for the estate of Mrs. Mary H. McClure. This 
is now assigned as error. 

Robert D. Vance, for plaintiff in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

The case must turn upon the scope of the agency of Henry D. Mc- 
Clure under tlie written letter of attorney heretofore set out. There 
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was some évidence tending to show that Mrs, McClure had for some 
time prior been an invalid, and that her son Henry D. McCIure had in 
a gênerai way looked after her affairs. But for his powers when the 
contract hère involved was made we must look to the express letter of 
authority executed very shortly before plaintiff's employment. Any 
authority he may theretofore hâve exercised must be regarded as limited 
and defined by this instrument. 

The letter of attorney was exhibited to the plaintiflf, and upon its 
sufficiency the plaintiff's claim against Mrs. McClure's estate must 
stand or fall ; there being substantially no évidence in any wise tending 
to show her knowledge or approval of the agreement alleged to hâve 
been made in her behalf. À careful inspection of the power under 
which Henry D. McClure acted leads us to an agreement with the 
construction reached by the circuit judge, who concluded that the 
gênerai power conferred by the opening clause was limited and de- 
fined as follows: 

"First. To sell and dispose of any Personal property I may own where- 
soever situated. 

"Second. To collect and dispose of tlie proceeds tliereof. 

"Third. To collect any and ail debts due me. 

"Fourth. To sign any name to cheeks on any bank account of mine. 

"Fifth. To exécute and deliver any and ail other papers for me and in 
my name that I myself could exécute relating to my Personal business and my 
Personal estate, save and except that under this power my said agent and 
attorney cannot sell and convey real estate." but 

"Sixth. He may and can under tliis power rent out and lease my real 
estate for such use and upon such conditions as he may think best and to 
my interest." 

The plaintiflf was not employed to collect any debt, That was not 
its business. It is an agency for the discovery of crime and the dé- 
tection of ofifenders. Its business also is to look up testimony, facts, 
and witnesses in matters of property. Its chartered powers hâve been 
set out in full. The auditing of book accounts may be one means of 
investigation. The very extraordinary account of $3,533.33 against 
Mrs. McClure for services to her as a mère shareholder in this roller 
mill Company is not for the mère services of a bookkeeper in straight- 
ening out the company's books. The time covered by the account 
extends from April to September and during much of the time two 
men who styled themselves "operators" or "auditors," at $13.50 per 
day each and ail expansés, were engaged in the investigations thus set 
on foot. Included in the items are "cigars, drinks," etc., which the 
chief operator, Capt. T. H. James, says "is necessary in a certain 
class of our business." This we mention, not by way of criticising 
the justice of the account as against those who actually set in motion 
the détective service company, but as tending to show that the employ- 
ment was not the mère auditing of books of the mill company, but an 
inquisitorial afifair having serious ends in view, if Mr. McClure at ail 
understood the nature of the machinery he had set going. The em- 
ployment did not involve the collection of a debt, nor the sale or dis- 
position by mortgage, pledge, or otherwise of her shares, nor the 
disposition of the proceeds of any such sale. It is not a question of 
power to sign any check or any other paper relating to her business. 



NOKTH JEKSET ST. EY. CO. V. PUEDY. 955 

The transaction does not come under any of the spécifie powers 
granted, and there is no authority which can rightfully extend the 
power which Mrs. McClure so specifically defined. That they are 
wide powers and may include authority to do those things necessary 
or usually required to be donc in the exécution of such authority we 
concède. 

The conclusion we reach is that no reasonable construction of the 
authority conferred by the letter of attorney would cover the agree- 
ment hère involved or charge Mrs. McClure for services of the kind 
rendered by plaintiff, however valuable they may hâve been to the 
Company in which she was a stockholder. Plaintiff knew that it was 
dealing with an agent. It knew that he acted only under and by vir- 
tue of written delegated authority. It was bound at its péril to see 
that the contract which it proposed to make came within the power 
under which the agent acted. The construction and meaning of this 
instrument was a question of law for the court, and there were no 
circumstances in évidence which required the submission of any ques- 
tion to the jury. 

Judgment aflirmed. 



NORTH JERSEY ST. RT. CO. V. PURDY. 
(Circuit Court of Appeals, Third Circuit January 24, 1906.) 

No. 40. 

1. Carriers — Action for Injtjey of Passengee — Evidence of Negugence — 

Peesumptions — Questions for Jury. 

The happening of an injurious accident is, in passenger cases, prima 
facie évidence of négligence on the part of the carrier, and Vfhere the 
passenger Is not chargeable with contributory négligence the burden 
rests upon the carrier to show that its whole duty was performed, which 
Is a question for the jury if there is a conflict of évidence. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Carriers, § 1283.] 

2. Trial — Instructions — Consteuction as a Whole. 

Where the charge of a court as a whole correctly and intelligibly 
States the law applicable to the case, réversible error cannot be pred- 
Icated on segregated portions of the charge which, taken alone, might 
be erroneous. 

[Ed. Note.— For cases in point, see vol. 40, Cent. Dig. Trial, §§ 70S-705.] 

3. Appeal — Jueisdictional Questions — Sueficiency of Evidence — Neces- 

SITY OF RaISINO IN TRIAL COUKT. 

Where no objection is made in the trial court to the sufHciency of 
the proof to sustain the allégations of plaintiff's cltizenship, for jurisdic- 
tional purposes, the question of want of jurisdiction on that ground will 
not be considered in the appellate court. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Charles D. Thompson, for plaintiff in error. 
Warren Dixon, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and BUFFING- 
TON, District Judge. 
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DALLAS, Circuit Judge. The parties to this case will be referrecl 
to as they respectively stood in tlie court below; tliat is to say, the 
plaintifï in errer will be designated as the défendant, and the défend- 
ant in error as the plaintifï. The action was brought to recover dam- 
ages for Personal injuries sustained by the plaintifï, which she alleged 
were caused by the négligence of the defendant's servants. On No- 
vember 18, 1904, she was a passenger on a trolley car of the défend- 
ant which coUided with a wagon laden with baies of hay, and, as she 
testified, she was thereby "knocked from the side I [she] was sitting 
on to the opposite side," and was seriously hurt. Evidence was ad- 
duced by each party, and, the case having been submitted to the jury, 
a verdict for the plaintifï was rendered, and judgment thereon was 
entered. Thereupon this writ of error was sued out, and 19 errors 
hâve been assigned. But the only substantial questions that hâve 
been pressed in argument may be disposed of without treating of 
the spécifications in détail. 

The déniai of a nonsuit was net assignable for error, and the re- 
quest of the défendant for the direction of a verdict in its favor was 
properly refused. The évidence upon the issue as to the defendant's 
négligence was such, at least, that 12 men might reasonably infer 
from it that the accident was caused by lack of due care upon the 
part of its servants ; and, this being so, the duty of the trial court to 
submit that issue to the jury was, under the well-settled rule, a per- 
fectly plain one. The happening of an injurions accident is, in pas- 
senger cases, prima facie évidence of négligence on the part of the 
carrier, and where, as hère, the passenger is not chargeable with con- 
tributory négligence, the burden rests upon the carrier to show that its 
whole duty was performed; and whether or not it was performed 
by the défendant in this case was rightly referred to the jury for dé- 
termination upon the évidence. Inland & Seaboard Coasting Co. v. 
Toison, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 370, and cases 
there cited. 

No réversible error was committed by the learned judge in stating in 
his charge that "the plaintifï was injured, which is undisputed, while 
riding in the trolley car of the défendant, on the 18th of November 
last." In the next sentence he said: "She was a passenger in that 
trolley car, and I believe was going towards Jersey City" ; and it is 
not at ail likely that the jury supposed him to intend, in this prefatory 
portion of his instructions, to do more than direct its attention 
to the plaintiff's situation and her relation to the défendant company 
at the time of the accident. He had just cautioned it not to dépend 
upon what he might say about the évidence ; and if, as is now con- 
tended, the évidence for défendant did warrant a dispute as to the 
fact of the plaintifï's having been injured at ail, there was nothing 
in the remark complained of which could reasonably hâve been under- 
stood as precluding the considération of that évidence. But the truth 
is that there was, upon the proof, no room to doubt that the plaintiff 
had been hurt. The extent of her injuries, of course, was open to 
question; but that question the jury, under proper instructions, dis- 
posed of by awarding her damages in the sum of $7,500. 
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The other objections to the charge need net be particularized. 
None of them is well taken. It frequently happens that sentences 
may be extracted froni a charge which, if separately read, would seem 
to be subject to adverse criticism; but where, as in this instance, the 
charge, as a whole, correctly and intelligibly states the law applicable 
to the case, no ground for reversai is presented. Evanston v. Gunn, 
99 U. S. CfiO, 25 L. Ed. 306 ; Redhing v. Central R. R. Co., 68 N. J. 
Law, 641, 54 Atl. 431; Camden & S. Railway Co. v. Burr, 91 Fed. 
351, 33 C. C. A. 557. 

The suggestion made in the brief of the plaintifï in error, that the 
diverse citizenship of the parties, necessary to give the circuit court 
jurisdiction, was not adequately established, cornes too late, and is 
without merit. The point was not made in the court below, and is 
not raised by any spécification in this court. Moreover, the plaintiiï 
did testify that she had gone from New Jersey to New York after the 
accident, and, upon being asked, "Were you in bed in your home 
in New York?" she replied, "Yes, sir." She was not cross-examined 
upon the subject, and, in view of the defendant's acquiescence through- 
out the trial in the assumption that it had been sufficiently shown 
that she was a citizen of New York to entitle her to sue in a court 
of the United States for the district of New Jersey, we do not deem 
it necessary to further consider the matter. Bradstreet v. Thomas, 
37 U. S. 57, 9 E. Ed. 999 ; Western Union Beef Co. v. Thurman, 70 
Fed. 960, 17 C. C. A. 543. 

No error is disclosed by the record, and therefore the judgment of 
the Circuit Court is affirmed. 



BANES V. NEW JERSEY TITLE GTJARANTEE & TRUST CO. 
(Circuit Court of Appeals, Tliird Circuit. January 24, 1906.) 

No. 46. 

INSUEANCE — TiTLE TO PROPEBTY — CONSTRUCTION — LOSSES COVEBED. 

A testator, wlio owned a half interest in a mortgage, devised his 
whole estate to bis widow for life, with remainder to his chlldren in 
equal parts. Plaintift' acquired by assignment the interests oï two of 
such cbiidren in the mortgage and obtained from défendant, a title 
guaranty company, a contract of guaranty against loss or damage which 
he migbt sustain by reason of existing defects of title or liens affecting 
his interest in the mortgage. Ueld, that such contract could not be 
construed, in the absence of any express provision tberefor, to be a 
guaranty that plaintiflf acquired a légal title to the assigned interest in the 
mortgage, and that to entitle him to recover on the contract it was 
Incumbent on him to prove some loss or damage, which was not done 
merely by évidence that a receiver appointcd for the estate of the dé- 
cèdent had coUected the portion of the mortgage debt belonging to the 
estate, aiid satisfied the mortgage to that extent ; it not appearing that the 
proceeds were not still in the liands of the receiver. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 
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Reynolds D. Brown, for plaintiff in error. 
Gilbert CoUins, for défendant in error. 

Before ACHESON, DALLAS and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This was an action brought by Robert 
C. Banes against the New Jersey Title Guarantee & Trust Company 
upon its guaranty of title. Peter Bentley (the first), on October 1, 
1867, took a mortgage on land of the New Jersey Railroad & Trans- 
portation Company to secure a loan of $147,000, subsequently reduced 
by payment on account to $100,000. On his death a one-half interest 
in this mortgage became vested in his son, Peter Bentley (the second). 
At the death of the latter, under his will, his wife, Emma P. Bentley, 
was appointed his executrix, and his whole estate was devised to her 
for life, with remainder in equal shares to his seven children, includ- 
ing Richard and Peter (the third). In January, 1900, Robert C. 
Banes (the plaintiff in this action) acquired by assignments the inter- 
ests of Richard and Peter (the third) in the above-mentioned mort- 
gage. Upon his written application, the New Jersey Title, Guarantee 
& Trust Company (the défendant in this action) issued to the plain- 
tiff its guaranty or title policy, dated January 24, 1900, which con- 
tains the following covenant: 

"ïhls guaranty witnesseth that the New Jersey Title Guarantee & Trust 
Company, In considération of the sum of $300, to it paid by Robert C. Banes, 
does hereby covenant that It will indemnify, keep harmless, and guaranty 
the said Robert C. Banes * * * from ail loss or damage not exceeding 
the sum of $14,000, which the said party guarantied shall sustain by reason 
of defect of title of the party guarantied to the estate, mortgage, or interest 
descrlbed in Schedule A, hereto annexed, or because of liens or incumbrances 
charging the same at the date of this guaranty; saving the defects, objec- 
tions, liens, or Incumbrances excepted in Schedule B, or by the conditions 
of this guaranty hereto annexed and hereby ineorporated Into this contract." 

In Schedule A, under the marginal note — "The estate or interest of 
the party guarantied covered by this guaranty" — is the following 
spécification : 

"Assigiiment of interest in mortgage: The interest which was of Peter 
Bentley the third (being an undivided 1/7 of %)) and the interest which 
was of Eichard Bentley (being an undivided 1/7 of %) lu and to a certain 
mortgage of the Jersey Railroad & Transportation Company to Peter Bent- 
ley, dated October 1, 1867, and recorded October 19, 1S67, in book 47 of mort- 
gages for Hudson county, on page 605, to secure the payment of $147,000, 
afterwards reduced to $100,000." 

Hère follows a description of the land covered by the mortgage. 
Schedule A also contains a list of various assignments of the mort- 
gage, including the assignments of the interests of Richard Bentley 
and Peter Bentley (the third) to the plaintiff. The annexed condi- 
tions of the guaranty we do not deem it necessary to quote. 

Some of the children of. Peter Bentley (the second), having be- 
come dissatisfied with the management of their father's estate by 
his executrix, Emma P. Bentley, in 1894 had a receiver of the estate 
appointed by the court of chancery. On March 2, 1901, this re- 
ceiver collected the one-half interest in the said mortgage of which 
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Peter Bentley (the second) died possessed, and gave a satisfaction 
pièce therefor. 

The course of the trial of this case appears from the foUowing ex- 
tract from the brief of counsel for the plaintifï in error : 

"PlalntifCs case conslsted slmply of proof of the tltle poUcy, and proof 
that one William Lewis, as recelver of the estate of Peter Bentley, 2d, had 
received the $50,000 of the mortgage and satisfied the mortgage to that extent. 
PlaintifE rested, proceedlng on the theory that a légal title to 2/7 of % of 
the mortgage was insured, and it had been shown that the légal title was in 
the reeeiver." 

This being the plaintiff's case, the court instructed the jury to ren- 
der a verdict of "no cause of action," which was done, and judgment 
entered accordingly. 

It will be perceived that the defendant's guaranty is against loss 
or damage which the plaintifï shall sustain by reason of defects of 
title or because of liens or incumbrances as specified therein. There- 
fore, by the very terms of the contract, it was incumbent upon the 
plaintiff to show some loss or damage. This is the gênerai doctrine 
in actions on contracts of indemnity. Jeffers et al. v. Johnson, 21 N. 
J. Law, 73 ; Miller v. Frics, 66 N. J. Law, 377, 49 Atl. 674. In this 
case there was no proof whatever of any loss or damage to the plain- 
tifï. No defect of title to the land covered by the mortgage appeared, 
nor was it shown that any lien or incumbrance charging the same 
existed. There was no évidence to show that, by reason of debts 
of Peter Bentley (the second) or other cause, the plaintiff would 
not realize in fuU under his assignments. Ail that the plaintifï showed 
was that the bare légal title to the one-half of the mortgage 
of which Peter Bentley (the second) died possessed was outstanding 
either in his executrix or in the reeeiver appointed by the court of 
chancery. By the payment to the reeeiver the plaintiff's right in the 
mortgage was simply transferred to the fund in the hands of the 
reeeiver, the oiïicer of the court. There was not a particle ot évidence to 
indicate that that fund had been impaired or was in danger of dimi- 
nution. Certainly, the title policy does not in terms guaranty to the 
plaintifï a légal title to the specified assigned interest in the mortgage, 
and it is difficult to perceive how it could hâve been intended or un- 
derstood by the parties so to do. The interest which passed to the 
plaintifï by the assignments was only a fractional interest in the one- 
half of the mortgage of which Peter Bentley (the second) died pos- 
sessed, and the légal title to which for some purposes necessarily vest- 
ed in his executrix. We think that the policy did not insure 
a légal title to the interest in the mortgage assigned to the plaintiff as 
claimed by him. In other respects we intimate no opinion as to the 
scope of the defendant's guaranty, a point as to which the parties 
diflEer. That question is not properly before us. Whatever the scope 
of the guaranty may be, the plaintiff's présent action failed for lack 
of évidence of any loss or damage or any breach of contract. 

The offer by the plaintifï of paroi évidence to show the circum- 
stances under which the title policy was issued, and particularly that 
the insurance of a légal title was demanded, and that the deeds of 
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assignment were drawn by the defendant's directions, we think was 
properly overruled. It is fundamental that ail prior negotiations are 
merged in the written contract. Of course, the proposed évidence 
went to the question of the intention of the parties, and that could only 
be found in their contract. 

In view of the évidence introduced upon the trial of this case, we 
think the learned judge below was right in directing the jury to ren- 
der a verdict of no cause of action; and, accordingly, the judgment 
is affirmed. 



In re LACOV. 
(Circuit Court of Appeals, Second Circuit December 5, 1905.) 

No. 9. 

1. BANKEUPTCT — POWEB OF COUBT EXPENSES OF RECEIVEKSHIP. 

A court of bankruptcy bas autlwrity under ita gênerai equlty powers 
to order tbe petitiouing creditors to pay the expenses of a reoeiversbip 
wliere the receiver was appointed on their application on the filiug of 
their pétition which was subsequently dismissed as unfounded. 

2. Same — Enfobcement of Oedeb by Peoceedings for Contempt. 

A court of bankruptcy may enforce an order requiring petitioning 
creditors to pay the expenses of a reeeivership prociired by them by pro- 
ceedius^s in contempt under Bankr. Act July 1, 1898, c. 541, § 2, cl. 13, 
30 Stat. 545 [U. S. Comp. St 1901, p. 3421], at least where by the law of 
the State, as by Code Civ. Froc. N. Y. § 1241, imprisoument for con- 
tempt is permitted for disobedieuee of an order requiring the payment of 
money to tbe court, or an ofHcer of the court 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York. 
See 134 Fed. 337. 

Arthur Furber, for petitioner. 
Jacob M. Schoenfeld, for respondent. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The question presented for review 
is whether petitioning creditors are liable for the expenses of a re- 
eeivership in a case where upon commencing a proceeding against a 
debtor to hâve him adjudicated a bankrupt they hâve applied to the 
court and obtained the appointment of a receiver of his property, and 
the proceeding is subsequently dismissed as unfounded; the receiver 
meanwhile having entered upon his duties, taken charge of the prop- 
erty, and incurred expenses. 

There is no express provision in the bankruptcy act, which au- 
thorizes the court of bankruptcy to compel petitioning creditors to 
pay the costs of a reeeivership under such circumstances, and the 
power of the court must therefore rest upon its implied authority 
to require those to bear the expenses of a proceeding, which they hâve 
instituted without sufficient cause, and in the course of which they 
hâve invoked its assistance and asked it to put its machinery in motion 
for their benefit, in such a way that expenses will accrue, which must 
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be borne either by them or the adverse party. Courts of equity fre- 
quently exercise this power in advance of taking action, and in the 
absence of any statutory authority. Thus, in granting an injunction, 
it is common practice to require the plaintiff to give a bond or make 
a deposit in the registry to secure the adverse party against loss if 
the process be subsequently vacated. The précise question, however, 
has been considered frequently and determined by the courts. 

In Knickerbocker v. McKindley Coal Co., 172 111. 535, 50 N. E. 
330, 64 Am. St. Rep. 54, it was decided that where the property that 
cornes into the possession of the court is insufficient to pay the ex- 
pansés necessarily incurred by the receiver in its management, the de- 
ficiency may be taxed against the applicant for the receiver. 

Couper v. Shirley, 75 Fed. 168, 21 C. C. A. 288, was an action to 
foreclose a mortgage in which, at the instance of the plaintiff, a re- 
ceiver of the rents and profits of the mortgaged premises was ap- 
pointed, and subsequently, upon the ground that the défendant was 
entitled to the rents and profits during the pendency of the action, 
the court required the receiver to pay them over, without compensa- 
tion for his expenses and services, to the défendant. Upon an appeal 
by the receiver the Circuit Court of Appeals said: 

"It may be that some provision ought to bave been made for his pay, but 
It is clear to our minds that upon the facts presented in this case the party 
wbo iniproperly procured the appointment of the receiver sbould hâve been 
required, if the receiver was entitied to auytiiiu;?, to pay his expenses and 
services." 

In Richmond v. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 30 L. Ed. 864, 
a bill was filed by a judgment creditor against a national bank and its 
président, and it was subsequently amended to bring in certain other 
stockholders, and to subject them to the statutory liability as such 
to an amount equal to the par value of their shares. In the progress 
of the cause, and before the amendment to the bill, a receiver was 
appointed to collect the proper assets of the bank and reduce them 
to money; and this office he performed. The question arose whether 
the costs and expenses of this receivership should be borne by the 
défendant stockholders, who were adjudged liable to account. The 
court held that the fund realized from the other assets of the bank was 
properly charged with the expenses of its collection, but not so the 
fund accruing from the statutory liability of the stockholders, because 
the receiver was not necessary to the enforcement of that liability. 
The gist of the décision is thus expressed : 

"Whatever costs and expenses should be paid on account of the receiver- 
ship in this case, beyond any allowance made heretofore and paid, if any, 
should eome out of the creditors at whose instance the receiver was ap- 
pointed, and not out of the stoclîholders." 

In Beach v. Maçon Grocery Co., 125 Fed. 513, 60 C. C. A. 559, the 
Circuit Court of Appeals, in considering the question, say: 

"It is a principle of gênerai application that, if the appointment of a re- 
ceiver is erroneous or void, and the adverse party does not acquiesce in it, 
but continues to contest it to a successful termination, any compensation, 
which may hâve accrued to the receiver in the meantlme, and his expenses 
142 F.— 61 
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incurred in the administration of tlie esta te, sbould be tazed to the parties, 
who hâve applied to hâve the appolntment made." 

Weston V. Watts, 45 Hun, 319, which was a case of a receivership, 
is also in point. Other décisions which affirm the gênerai doctrine 
are Moyers v. Coiner, 22 Fia. 423; Einstein v. Lewis, 54 111. App. 
520; Myres v. Frankenthal, 55 111. App. 390; and Higley v. Deane, 
64 111. App. 389, affirmed 168 111. 266, 48 N. E. 50. Upon authority, 
and because the principle is so just and reasonable, we adopt it and 
apply it to the case in hand. 

As the court below had compétent power to make the order di- 
recting the payment of the receiver's expenses, it also had power to 
enforce its lawful order by a proceeding for contempt. Bankr. Act 
July 1, 1898, c. 541, § 2, cl. 13, 30 Stat. 545 [U. S. Comp. St. 1901, 
p. 3421]. It is doubtful whether the enforcement of the contempt 
proceeding is équivalent to imprisontnent for debt within the mean- 
ihg of section 990 of the United States Revised Statutes [U. S. Comp. 
St. 1901, p. 709]. Mueller v. Nugent, 184 U. S. 1, 13, 22 Sup. Ct. 
269, 46 L». Ed. 405. And whether that section is not by implication 
repealed so far as it conflicts with the express provision to the con- 
trary in the bankrupt act. However this may be, section 990 has no 
application to a case in which imprisonment for failure to obey the 
lawful order of the court is permitted by the laws of the state. By 
the law of this state (section 1241, Code Civ. Proc. N. Y.), disobedience 
of an order is punishable as for a contempt of the court, where it re- 
quires the payment of money to the court, or to an officer of the 
court. The order under review, being one requiring the payment to 
the receiver of the expenses incurred by him, can therefore be en- 
forced by the usual punishment for contempt. O'Gara v. Kearney, 
77 N. Y. 423, 426 ; Devlin v. Hinman, 161 N. Y. 115, 55 N. E. 386. 

The order is affirmed, with costs. 



In re LEVI & KLAUBER. 
(Circuit Court of Appeals, Second Circuit. December 5, 1905.) 

No. 16. 

1. BANKRUPTCY DiSMISSAL OF PETITION FOR WANT OP PROSECUTTON. 

A Distriot Court has diseretionary power to dismiss a pétition In In- 
voluntary banliruptcy for want of prosecution, and Its action is review- 
able oniy where it appears that there has been an abuse of discrétion. 

2. Same — Notice of Motion. 

The provisions of Banlcr. Act July 1, 1898, c. 541, §§ 58, 59, 30 Stat 
561, 562 [U. S. Comp. St. 1901, pp. 3444, 3445], relating to notice, con- 
strued together do not require notice of a motion by the défendant to 
dismiss an Involuntary pétition for want of prosecution, except to the 
petitlouing créditera, where no list of creditors has been fiied, and no 
other creditors bave intervened or appeared in any manner in the pro- 
ceedlngs, and there Is no reason to suspect collusion. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York. 
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A. I. Elkins, for petitioner. 

J. M. Schoenfeld, for respondent. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. We hâve no doubt of the competency 
of the court below to dismiss the pétition in involuntary bankruptcy 
upon the motion of the debtor, made because of the default of the pe- 
titioning creditors to prosecute the proceeding; nor do we doubt that 
the exercise of the power in this case was a matter of discrétion which 
this court cannot review, when it does not appear that the discrétion 
was abused. 

If the présent creditors, or any of the creditors of the alleged bank- 
rupt, had filed pétitions to intervene, or proofs of debt, or had appeared 
otherwise in the proceeding, a différent question would arise. 

It is insisted that the provisions of the bankruptcy act found in 
sections 58 and 59 (Act July 1, 1898, c. 541, 30 Stat. 561, 562 [U. S. 
Comp. St. 1901, pp. 3444, 3445]) apply, and interdict the dismissal 
under review, because no notice of the proposed dismissal was given 
to creditors other than the petitioning creditors. The two sections 
must be read and construed together, and with the aid of the well- 
settled rule that spécifie provisions relating to a particular subject must 
govern, in respect to that subject, as against gênerai provisions in 
other parts of the law, which might otherwise be broad enough to in- 
clude it. Reading them thus their meaning is perfectly clear. 

The first of the two sections enumerates the proceedings of which 
notice is to be given to creditors, and prescribes the length of time 
of the notice and the mode of giving it to the creditors. The second 
is particularly directed to the subject of filing and dismissing pétitions, 
and, among other things, provides in effect that a voluntary pétition 
shall not be dismissed by the bankrupt, and an involuntary pétition 
shall not be dismissed for want of prosecution by the petitioner or pe- 
titioners therein, or by consent of parties, until after notice to the 
creditors. The creditors, which it refers to as being entitled to notice 
in an involuntary proceeding, are those mentioned in the list filed 
with the answer when any such list has been filed pursuant to subdi- 
vision d of the section, and those who hâve entered their appearance 
in the proceeding pursuant to subdivision f of the section. Uniess such 
a list bas been filed by the bankrupt, or creditors other than the pe- 
titioning creditors hâve filed their appearance, the court has no in- 
formation in an involuntary proceeding of the names and addresses 
of the creditors who are entitled to the 10 days' notice prescribed by 
section 58, and consequently the provisions of section 58 cannot be 
intended to apply to such a case. Of course, the pétition cannot be 
dismissed after there has been an adjudication, except with the con- 
sent of ail the creditors. After that ail the creditors hâve a vested in- 
terest in the proceeding, and, pursuant to General Order 9 (89 Fed. 
vi, 33 C. C. A. xiii), the bankrupt can be compelled to file a schedule 
of his creditors, or, if he is absent or cannot be found, it is the duty 
of the petitioning creditors to do so. 
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Under the bankruptcy act of 1867 the décisions were to the effect 
that the petitioning creditors before an adjudication were entitled 
to discontinue the proceeding upon the return day of the hearing or any 
adjourned day, and without any notice to the other creditors, unless 
other creditors had intervened in the proceeding; and, if the petition- 
ing creditor or intervening creditors did not then appear and prose- 
cute, the alleged banlcrupt was entitled to a dismissal as of course. 
Thèse décisions were made in view of provisions of the act which 
hâve not been incorporated into the présent act. In re Lacey, Downs 
& Co., 13 Blatchf. 322, Fed. Cas. No. 7,965. Under the présent 
act the proceedings upon the pétition hâve tlie ordinary incidents of 
a liearing in equity, or, when a jury trial is demanded, of a trial at 
law, and are strictly inter partes; and it lias no provision conflicting 
with the right of the debtor to hâve the pétition dismissed for want 
of prosecution. This is as fairly his as is the right to hâve the péti- 
tion dismissed if it is bad on demurrer, or if the averments are not 
upon the trial or hearing sustained by the proofs. In contemplation 
of the act, the filing of the pétition in bankruptcy against a debtor 
is notice to ail his creditors of the pendency of the proceeding, and 
the act gives to ail an opportunity to inter vene. If they do not choose 
in the permitted way to make themselves parties, there is no reason 
why those who are parties to it should not make such a disposition 
of the pétition as they see fit; and there is certainly none why the 
debtor should be denied the ordinary right of a défendant to hâve 
the proceeding against him dismissed for want of prosecution. 

We do not intend to décide that, where there is reason to suspect 
collusion, the court may not in its discrétion refuse to dismiss an in- 
voluntary pétition without giving the creditors, other than the peti- 
tioning creditors, an opportunity to oppose, and in this behalf require 
the debtor to file a list of his creditors and serve them with notice of 
the proposed dismissal. But when the court bas reason to believe 
that the pétition has been filed without just cause, as when there was 
no insolvency of the alleged bankrupt or no act of bankruptcy, 
this would be a harsh exercise of discrétion, and would subject the 
debtor to unnecessary expense and delay. 

In the présent case no list of creditors had been filed, and no credi- 
tors had appeared other than the petitioning creditors, and there is no 
suggestion of any collusion between the petitioning creditors and the 
alleged bankrupt. 

The order is affirmed, with costs. 
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MOORE V. BAST TENNESSEE TELEPHONE CO. 

(Circuit Court of Appeals, Sixth Circuit. December 16, 1905. On Rehearing, 
January 31, 1906.) 

No. 1,441. 

1. Pleadinq — Demtjeree — Facts Infekable From Ar.iJ:GATioNS. 

A fact plainly inferable from the allégations of a pleading is, as agalnst 
the pleader, of equal effect on demurrer, as though expressly stated. 

[Ed. Note. — For cases In point, see vol. 39, Cent. Dig. Pleading, §§ 
525-5261/2.] 

2. HiGHWAYS — Obstruction — Injuries — Action— Sutficiency of Declaba- 

TION. 

The déclaration, in an action by the eonductor of an electric street 
car against a téléphone company to recover for a Personal injury, alleged 
that while standing on the steps of his car, observing the opération of 
the trolley, plaintifC was injured by striking his head against one of 
defendant's pôles which stood in dangerous proximity to the track. It 
also alleged that "the dangerous condition arising from the close prox- 
imity of said téléphone pôle was unknown to the plaintiff." Held, that 
it was a reasonable inference from such allégation that plaintiff knew 
the position of the pôle and was guilty of coutributory négligence, and 
that. In the absence of further allégations denying such knowledge or 
stating circumstances which might relieve him from such charge of 
négligence, the déclaration did not state a cause of action. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

PER CURIAM. Judgment affirmed. 

On Rehearing. 

PER CURIAM. This action was for damages arising from a Per- 
sonal injury resulting from the alleged négligence of the défendant 
in locating one of its pôles in too close proximity to the Une of an 
eleetric railroad on which the plaintiff was employed as a eonductor. 
The action was dismissed upon demurrer to the déclaration ; the plain- 
tiff having elected not to plead further. 

The judgment of the court below must be affirmed. We think the 
demurrer was properly sustained, not for the reason stated by the 
court, but for the reason stated in the third ground of demurrer, 
which is "because the plaintiff's déclaration shows that the proximate 
cause of the plaintiff's injury was his own négligent act." The décla- 
ration does not state for how long a period the téléphone pôle had been 
standing in the place it occupied at the time of the accident, nor for 
how long a period the plaintiff had been habitually passing it. The 
allégation is "that the dangerous condition arising from the close 
proximity of said téléphone pôle was unknown to the plaintiff." 
This is not an allégation that he did not know that the pôle was stand- 
ing there, but that he did not know the danger caused thereby, which 
contains an implication that he knew it was there, but did not appre- 
ciate the danger of it, and that which is implied is of equal effect as 
if it had been expressed. In the face of a demurrer the presumption 
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is against the pleader, and is that he had knowledge that there was a 
pôle located there. 

The déclaration further states that the plaintiflf was injured by be- 
ing struck on the head by the téléphone pôle when standing on the 
steps of his car observing the opération of the trolley, the reasonable 
inference from which is that he was leaning out beyond the side of the 
car. If he did this with knowledge that the téléphone pôle was standing 
there, we think he made out a prima facie case of contributory négli- 
gence, from which he was bound to excuse himself by further explana- 
tion of the circumstances which might relieve him. 

It is true that in the fédéral courts it is held that the burden of 
showing contributory négligence on the part of the plaintifif rests upon 
the défendant. But this rule does not apply when such négligence 
is plainly inferable from the plaintifï's own statement of his cause 
of action. Horn v. Baltimore & Ohio R. Co., 4 C. C A. 346, 54 Fed. 
301; I. Thompson on Négligence, §§ 385,386. 



ENCTCLOPEDIA BRITANNICA CO. v. AMERICAN NEWSPAPER ASS'N 

et al. 

(Circuit Court of Appeals, Third Circuit January 24, 1906.) 

No. 43. 

Copyright — Intérim Copyright Act — Construction. 

The Intérim Copyright Act of January 7, 1904, C. 2, 83 Stat. 4, which 
extended copyright protection for two years to exhlbitors at the Loul- 
siana Purehase Exposition, of forelgn boolts, etc., which had not been 
copyrighted in the United States, on complylng with its provisions, can- 
not be construed to apply to books of foreign authors which had prev- 
iously been republîshed and sold in the United States without copy- 
right; such boolîs not belng within the spirit of the act nor the inten- 
tion of its makers. 

lEd. Note. — For cases In point, see vol. 11, Cent Dlg. Copyrights, S 
84.] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey, 

For opinion below, see 135 Fed. 841. 
See 130 Fed. 460. 

Edmund A. Whitman, for appellant. 
Augustus T. Gurlitz, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BUFFING- 
TON, District Judge. 

DALLAS, Circuit Judge. The decree dismissing the bill of com- 
plaint in this case was right, and we adopt as our own the opinion by 
which it was vindicated in the court below. Encyclopedia Co. v. Wer- 
ner (C. C.) 135 Fed. 841. The learned judge appropriately and cor- 
rectly applied to the construction of the provisions of the Intérim 
Copyright Act of January 7, 1904, c. 2, 33 Stat. 4, upon which the 
appellant relied, the familiar rule "that a thing may be within the 
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letter of the statute, and yet not within the statute, because not within 
its spirit, nor within the intention of its makers." Holv Trinity Ghurch 
V. United States, 143 U. S. 457, 12 Sup. Ct 511,' 36 L. Ed. 226; 
Rotlischild V. Adler-Weinberger S. S. Co., 130 Fed. 866, 65 C. C. A, 
350. 
The decree is affirmed. 



LINCOLN lEON WORKS et al. v. W. H. McWniRTER CO. 

(Circuit Court of Appeals, Second Circuit December 5, 1905.) 

No. 8. 

1. Patents — Validitt — Pbioe Invention. 

It Is not enough to defeat a patent that some one other than the pat- 
entée had concelved the invention before lie did, or had even perfected It, 
so long as it had not been in public use, or described in some patent or 
publication, If the patentée was an original and independent inventer. 
[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, §§ 66, 74.] 

-. Samk. 

A patent for a machine Is not invalid because of the fact that the pat- 
entée obtained the gênerai conception of the machine from another, but 
wlthout disclosure of any means for carrying the same into effect, 
which means the patentée himseif devised, and which constituted the only 
invention described and claimed in the patent. 

'.. Same — Noveltt — Stone Planing Machine. 

The Gilmour patent, No. 575,154, for a stone planing machine having 
two tables which may be operated separately or locked together and oper- 
ated as one, as to ciaims 1, 2, and 3, is void for lack of patentable noveîty ; 
ail of the parts of the machine being old singly and In combination, except 
the means for locklng the two tables together, which were also known in 
the prior mechanical art and were merely applied by the patentée to a 
machine in which they had not before been used. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 
For opinion below, see 131 Fed. 860. 

Harry C. Knight, for appellants. 

E. B. Stocking, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The judge of the court below in dis- 
missing the complainants' bill, while expressing the opinion that ciaims 
1, 2, and 3 of the complainants' patent (granted to Gilmour January 12, 
1897, for planer for dressing stone), were valid in respect to patentable 
novelty, and that ciaims 1 and 2 had been infringed by the défendant, 
while claim 3 had not been infringed, was of the opinion that Gilmour 
was not the inventor of the subject-matter. The assignments of error 
challenge the correctness of the décision in ail the particulars in which it 
was adverse to the complainants. The decree of the court did not spe- 
cifically adjudge the validity of the ciaims or that either of them had 
been infringed by the défendant, but merely ordered a dismissal of 
the bill without assigning the grounds. This being the character of 
the decree it was compétent for the appellee to défend it upon any 
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grounds which were warrantée! by the pleadings and proofs, and ac- 
cordingly it has been contended for the appellee that the daims were 
void for want of patentable novelty, and also that, giving them the 
narrow construction which should be put upon them, they bave not 
been infringed by the défendant. 

It is not enough to defeat the patent that some one other than Gil- 
mour had conceived the invention before he did, or had even per- 
îected it, so long as it had not been in public use or described in 
some patent or publication. If Gilmour was an original inventor, 
though a subséquent one, it was his right to obtain a patent unless he 
"surreptitiously and unjustly obtained the patent for that which was 
învented by another who was using reasonable diligence in adapt- 
ing and perfecting the same." The answer sets up such a défense. 
The court below in its opinion did not find that this défense had been 
established, unless such a conclusion is to be implied from the finding 
that Gilmour was not the inventor. 

The patent to Gilmour is for a duplex stone planing machine 
which, except in one particular, was old in the prior art, and had 
been described in the English patent to Fletcher and Fuller of De- 
cember 19, 1861. In Knight's Mechanical Dictionary published in 
1883 there is a description of the old machine which is sufhcient for 
présent purposes. It is there described as: 

"Arrangea with double beds and double tables, each table having a separate 
set ot gearing, with starting, stopplng, and feed motion. There are two 
tool boxes on the cross slide, each of which is independeutly self-acting so as 
to work with its own table; thus the two tables may be used sépara tely as 
two smaller machines working independeutly of each other, and capable of 
planing différent lengths of work at the same tlme ; or, when planing a larger 
article, the two tables, gearing and motion, may be coupled so as to form one 
large machine — an arrangement rendering the machine capable of doing a 
variety of work." 

This description is equivocal in one respect, the two tables in the 
Fletcher and Fuller patent not being coupled directly to one another, 
but indirectly by coupling the two machines through the feed move- 
ment shafts. In the duplex planer of the patent in suit the two 
machines are coupled not only through the feed mechanism, but also 
through the direct interlocking together of the two tables or platens, 
which are referred to in the claims as "sections." The interlocking 
of thèse tables is the real invention described and claimed in the 
patent. Its advantages are stated by the expert for the complainant 
to be: 

"That such lest motion as must occur in the feed mechanism, as well as the 
unequal wear of the parts, would prevent the accomplishment of accurate work 
with the two platen sections used together as one unless they were efCectually 
locked together otherwise than through the médium of the feed mechanism, 
so as to secure them rigidly and absolutely against longitudinal movement." 

The proofs show that in the spring of 1895 Gilbert C. Brown had 
conceived the feasibility of constructing a stone planing machine 
which could be used as a double or as a single machine, and in an 
interview with Gilmour asked him his opinion, showing him a rough 
sketch in pencil made at the time representing such a machine. When 
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asked whether he represented in the sketch any means for coupling 
the tables, or the driving mechanism for the tables, he stated that 
he did not think he went into any détails at ail. About that time 
Brown consulted with Thomson, who was in his employ, and asked 
him if he could make a drawing of a machine with two tables to work 
independently, or connected together to form one table. Thomson 
made a sketch of such a machine showing the principle, but not the 
détails, and upon showing Mr. Bi-own this sketch he asked Thomson 
how he was intending to connect the tables, and Thomson told him he 
proposed to do so by means of a pin and boit. Subsequently, after 
varions consultations between them, Thomson made detailed draw- 
ings and commenced to build the machine. In March, 1896, Brown 
filed in the Patent Office his application for a patent. Gilmour, having 
obtained the conception of a double planer from Brown, employed 
Young, a mechanical engineer and draftsman, to make drawings 
carrying out the gênerai features of his patented machine, among 
others that of fastening the platens together. Thèse drawings were 
prepared by Young, and in February, 1896, Gilmour filed his appli- 
cation for the patent in suit. It appears clearly enough that Gilmour 
intended secretly to avail himself of Brown's gênerai conception of a 
duplex planer and anticipate him in applying for a patent therefor. 
There is however no évidence in the record which indicates that 
Gilmour obtained the conception of fastening the two tables together 
from Brown, and, so far as does appear, he was an independent orig- 
inator of that arrangement. The only testimony concerning the 
particulars of the disclosure made by Brown to Gilmour is that given 
by Brown himself as a witness for the défendant. As the means for 
embodying this arrangement in the machine are the essence of the in- 
vention described in the patent, and ail that was new in the existing 
State of the art, we are of the opinion that the défense interposed 
was not proven. Brown did not communicate anything new or 
patentable to Gilmour. He only communicated that which was ac- 
cessible to ail who might hâve chosen to familiarize themselves with 
the prior art. 

It remains to consider whether the claims in controversy are void 
for want of patentable novelty. As bas been said ail the parts enu- 
merated in them were old, singly and in combination, except the 
means for locking the two tables together. Thèse means consist of a 
double dove-tailed tapering wedge (called a key) together with 
notches located in the adjacent edges of the sections or tables, an 
equal distance from the ends of each, and so that when the sections 
are side by side with their ends in line the notches will coincide. 
Thèse notches when side by side constitute a recess which corresponds 
in form with the wedge. By inserting the wedge in this recess the 
tables are locked and held together in alignment and constitute prac- 
tically a unit. The patent to Little, of February 14, 1893, describes 
and illustrâtes thèse exact means for Connecting together at their 
edges two plates or pièces of métal, wood or other material, when it 
is desired to unité them as practically a single plate. It is obvious 
also that it was within the ordinary sîcill of the calling for an intelli- 
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gent mechanic to devise means for locking the tables rîgidly to- 
gether, such for instance as the bolts which Thomson employed for 
that purpose when working out the détails for Brown. This is ap- 
parent from the fact that Brown and Gilmour each left this to the 
judgment of the workman or the draftsman whom he employed. In 
view of the Little patent alone it did not involve invention to supply 
the means. They were at hand in the prior art, perfectly adapted to 
the purpose for which Gilmour used them. As was said in Mast, 
Foos & Co. v. Stover Manufacturing Co., 177 U. S., 493, 20 Sup. 
Ct. 708, 44 L. Ed. 856: 

"He invented no new device ; he used it for no new purpose ; he applied it to 
QO new machine. AU he did was to apply it to a new purpose in a machine 
where It had not before been used for that purpose." 

Upon the authority of that décision and of other décisions, of 
which Aron v. Manhattan R. Co., 132 U. S. 84, 10 Sup. Ct. 24, 33 L. 
Ed. 272, is an example, we are constrained to hold the claims void, 
for want of patentable novelty. 

The decree is affirmed, with costs. 



KINNEAR MFG. CO. v. WILSON. 
(Circuit Court of Appeals, Second Circuit December 5, 1905.) 

No. 43. 

1. Patents — Abandonment of Invention — Description in Anotheb Patent. 

The fact that an Invention Is described, but not clalmed In a patent 

does not operate as a disclaimer or abandonment of the same, where it la 

the subjeet-matter of a pending application by the Inventor for another 

patent. 

. [Ed. Note.— For cases In point, see vol. 38, Cent. Dlg. Patents, § 227%.] 

2. Same — Estoppbl — ^Pkiob Rejection oï Claim. 

Pending an application for a patent, and after notice of the rejection of 
one of the claims, the applicant flled an application for another patent, 
in which, by a subséquent amendment, he incorporated a clalm sub- 
stantially the same as the one rejected. After the allowance of the last 
application he formally canceled the rejected clalm of the former ap- 
plication. Held, that there was no estoppel or abandonment by such 
cancellation or the prior rejection of the claim, which precluded him from 
asserting the validlty of the claim as allowed. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dlg. Patents, § 107.] 

3. Same — Infbingement. 

The Kiniiear patent, No. 572,014, for a fireproof bllnd, clalm 3, was not 
anticipated, nor abandoned by the proceedings in the Patent Office on an 
application for another patent by the patentée and discloses invention, 
although entitled to only a narrow construction. Also held infringed by 
the structure of the Wilson patent. No. 682,304. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

In Equity. Suit for infringement of letters patent, No. 572,014 for 
a fireproof blind granted to William R. Kinnear November 24, 1896. 
On appeal from an interlocutory decree for complainant. 
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Arthur v. Briesen, for appellant. 
Edmund Wetmore, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. This is an appeal from a decree award- 
ing an injunction and ordering an accounting in a suit brought for 
the infringement of the patent to Kinnear granted November 24, 1896. 
The assignments of error challenge the validity of the patent and the 
correctness of the finding of infringement. The défense of want of 
patentable novelty in view of the prior art is based upon the British 
patent to Bunnett of November 5, 1852, the British patent to Phillips 
of December 39, 1853, the United States patent (reissue) to Johnson 
of April 24, 1855, and the prior patent granted to Kinnear September 
24, 1895. 

The patent in suit is for a fire-proof metallic curtain, which can be 
rolled and unroUed, and the claim of which infringement is asserted is 
as follows: 

"(3) A metallic blind or curtain composed o£ elats having longues and 
grooves formed at their opposite edges, sboulders 21, and slits betvveen the 
edges of the tongues and shoulders, the tongues lying on opposite sides of 
the gênerai plane of the slat, whereby the slats may be joined by slipping 
the tongues longitudinally in the grooves and a water-shedding curtain formed, 
substantially as shown." 

The spécification need only be referred to so far as it describes the 
invention of this claim. It states that the opposite longitudinal edges 
of the slats are bent in opposite directions to form "grooves of rect- 
angular or elliptical hook form" in cross-section. It further states 
that: 

"The end portions of the edges wlll thus eonstitute tongues lying on oppo- 
site sides of the gênerai plane of the slats, so as to form water-shedding joints 
at both edges of the same, and the body of the slat will be bent across the 
mouth of the groove to form a shoulder 21 ; a small narrow opening being left 
for the insertion in a longitudinal direction only of the tongue of another sim- 
ilarly formed slat." 

If it were necessary to rely upon the verbal description, it would 
be very difficult if not impossible to comprehend with any degree 
of précision the features of the invention thus described ; but with the 
aid of the drawings they are made perfectly clear. 

The parts together eonstitute a joint which permits the hingelike 
movement of the slats upon each other, and the novelty of the inven- 
tion résides in the peculiar form of thèse parts. The prior patents of 
Bunnett and Johnson show joints which are cylindrical; the curved 
surface of one groove resting against the curved surface of the other, 
and being in contact throughout a considérable length of their curva- 
tures. In this construction, when the slats are suspended they hang 
upon curved surfaces of a considérable area, necessarily causing pro- 
portionate friction when they are moved, and alïording a place for 
the formation of rust and the accumulation of dust and other foreign 
matter, which will further impede their freedom of movement. The 
Phillips patent shows two forms of joint; one like that of the Bunnett 
and Johnson patents, and another in which the grooves though bent 
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into a cylîndrical form hâve considerably shorter tongues. The latter 
seems to be an objectionable form, and has been eschewed by ail sub- 
séquent inventors. The blows or strains in using the curtain would fail 
merely on the tongues, so that there is liability that one may ha 
jammed or wedged into the mouth of the other groove and thus de- 
stroy the flexibility of the joint; and there is also liability that the 
joints will pull apart, especially when the curtain is raised or lowered 
hurriedly. In the patent in suit the interlocking parts do not make 
contact by extended surfaces except during the opération of raising 
or lowering the curtain, and when the curtain is in its lowered posi- 
tion each slat hangs on the edge of one of the tongues. During the 
opération of lowering or raising it however, the form of the groove 
is such that it abuts against the shoulder of the adjacent slat, and thus 
not only danger of the séparation of the slats is avoided, but the two 
surfaces are sufficient to resist the shock and strain of the opération. 

We think the departure in the form of the patented joint was an 
advance in the prier art. The joint is more flexible, less liable to 
become clogged, and easier to operate than the joints of Bunnett 
or of Johnson; it is more secure and less liable to hâve the parts 
pulled apart or jammed together than the joint of Phillips. Its 
merit has been extensively recognized commercially and has been rec- 
ognized by the défendant, who makes the alleged infringing shutters 
pursuant to a later patent granted to him in 1901, in which the joints 
are practically a copy of those of the patent in suit. As at the time 
he obtained this patent he had been engaged for over 25 years in the 
manufacture and sale of rolling metallic shutters, and it was open to 
him to adopt the joint of the prior art, his adoption of the joint of the 
patent is quite persuasive évidence of its merit. That Ûie changes 
of form were not an obvions thing, but involved invention, is shown 
by the fact that for a period of 40 years since the earlier inventions 
in metallic shutters no one seems to hâve conceived of the practic- 
ability of the improvement. 

The invention is a very narrow one, and the claim of the patent 
must receive a strict construction. It is quite probable that some of 
the structures sold by the défendant do not infringe it. Those, however, 
in which the joint does not substantially départ from the one shown 
in the defendant's patent do infringe. 

Much reliance has been placed in the argument for the appellant 
upon the prior patent to Kinnear. This patent in its drawings shows 
substantially the joint of the présent patent. Although the joint of the 
présent patent dififers from that shown in the earlier patent by having 
"tongues lying on opposite sides of the gênerai plane of the slats," 
we are not convinced that both joints are not essentially the same. 
The earlier patent, however, does not claim the invention claimed in 
the présent patent, and consequently there are not two patents for the 
same invention. As concededly the date of the invention of the présent 
patent precedéd the disclosure made in the earlier patent, we are unable 
to see what bearing the earlier patent has on the question of the va- 
lidity of the patent in suit, uniess it can be maintamed that the patentée 
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abandoned to the public in the earlier patent the joint which he de- 
scribed but did not daim. 

The facts bearing upon the history of the two patents are thèse: 
April 6, 1895, Kinnear filed an appHcation for a patent in which he 
disclosed his pecuHar joint. The application contained several claims, 
among which was one differing but slightly from the third daim of the 
présent patent. While this application was pending, and on June 4, 

1895, he filed another application showing the same joint in combina- 
tion with a slat composed of two thicknesses of métal having an air 
space between them ; the tongues lying on the same side of the gênerai 
plane of the slats. The second application was granted, and the patent 
of September 24, 1895, was issued. This patent contains a récital 
to the effect that it relates to an improvement upon the subject of 
the application filed April 6, 1895. While the first application was 
pending in the office various amendments were made to it, some of 
the claims were rejected, and new claims were inserted; and April 8, 

1896, a daim was finally rejected which differed only in unimportant 
particulars from the third daim of the présent patent. Two days after 
this rejection, Kinnear filed the application for the patent in suit. This 
application was subsequently amended, and the présent third daim 
of the patent in suit was inserted in lieu of two previous claims. The 
office then notified Kinnear of the allowance of the application. He 
then formally canceled the similar daim of the first application, and 
thereupon the office issued the patent in suit. Subsequently the first 
application in its amended form was allowed, and on January 19, 1897, 
tiie office granted a patent pursuant thereto. 

Under thèse circumstances, we think the third application should be 
regarded as an amendment to the first, and both should be treated as 
a single continuing application. However this may be, it is apparent 
that during the whole period from the filing of the first application 
to the granting of the patent in suit, Kinnear was insisting upon his 
right to hâve a patent for the invention specified in the daim in con- 
troversy, and that he never intended to relinquish or abandon it. 

It is well settled that an inventer by describing an invention in a 
patent granted to him, does not preclude himself from patenting it 
subsequently. His omission to daim what he describes may operate as 
a disclaimer or an abandonment of the matter not claimed ; but it has no 
such eflfect when it appears that the matter thus described but net 
claimed was the subject of a pending application in the Patent Office 
by him for another patent. This was so decided by this court in 
Thomson-Houston Electric Co. v. Elmira Railway Co. (C. C.) 71 
Fed. 396, and for other adjudications it suffices to refer to Suflfolk Co 
V. Hayden, 3 Wall. 315, 18 L. Ed. 76, and Barbed Wire Case, 143 U. S 
275, 12 Sup. Ct. 443, 36 L. Ed. 154. 

We quite fail to appreciate the argument for the appellant to the 
eflfect that in some way the proceedings in the Patent Office amounted 
to an estoppel or an abandonment precluding the patentée from as- 
serting the validity of the third daim. It is quite unimportant that 
various claims in both applications were rejected, and the rejection 
acquiesced in by Kinnear, so long as the office finally granted the 
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claim which îs now in controversy. There is no question hère of the 
construction of the claim, and no attempt to broaden it or to narrow 
it. Nor does it matter that a claim substantially like the one now 
in controversy was twice rejected by the office. If the identical claim 
had been thus rejected, it was nevertheless compétent for the office 
to reconsider its action. 

We find no error in the decree, and it is accordingly affirmed, with 
costs. 



AMERICAN ST. CAR ADVERTISING CO. v. JONES et aL 

(Circuit Court of Appeals, Second Circuit May 24, 1905.) 

No. 42. 

Patents— LicENSES— Révocation— Royalties. 

A patentée of certain street car advertising raclîS wrote défendants 
a letter demanding paymeut of $3 a car for alleged infringement in the 
building of sucli raclis in certain cars, with an ofïer to malse arrange- 
ments at the same rate for cars to be subsequently built. Défendants 
paid such rate for cars in question, aud in answer to a letter from the 
patentée they sent a eheck for other cars at the rate of $2 per car. 
The patentée accepted the same in payment for cars at the rate of ?3 
and stated that he could not make the rate less and that it was not to 
bis interest to hâve the racks built into the cars. Shortly thereafter 
he wrote another letter, demanding a statement of ail cars built with 
such racks tberein, aud notified défendant to discontinue building such 
racks, except at the rate of'$5 per car, to which letter défendants did 
not reply. Held, that the letters prior to the last did not amount to an 
Irrévocable license for the life of the patent, and hence défendant, after 
receiving the letter of revocation, was relieved from further liability to 
account for or pay royalties. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 
For opinion below, see 123 Fed. 803. 

This cause is brought hère by appeal from a judgment In favor of com- 
plainant for $6,440.77 for royalties held to be due from défendants for ad- 
vertising racks placed in cars manufactured by them, by virtue of a paroi 
license under patent No. 380,696, granted to Isaac H. Randall April 10, 1888. 

Charles G. Coe and Edmund Wetmore, for appellants. 
Edward S. Beach, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The assignments of error raise the 
questions as to the character of the alleged contract of license, the 
term of its duraticn, its revocation, and the éviction of défendants 
by complainant's assignor, an adjudication adverse to the patent, res 
adjudicata in favor of défendants, lâches of complainant and its as- 
signor, and invalidity of the patent, or such a limitation of its claims 
as would exclude the so-called "built in racks" used by défendants. 

The view we bave taken as to the défense of revocation and éviction 
dispenses with the necessity of considering the other défenses. 

The bill allèges that on or about November 17, 1888, Randall, the 



AMERICAN ST. CAR ADVERTI8ING CO. V. JONES. 975 

patentée and complainant's assignor, licensed défendants to make 
cars containing the patented advertising racks. It appears from the 
correspondence between the parties that prior to that date défendants 
had placed said advertising racks in 20 cars ordered by a street 
raiiway Company, under the impression that said company had pur- 
chased the right to use the same, and that Randall notified défendants 
of his patent, and threatened to attach the cars unless défendants 
settled for said racks, and that, in response to said notice, défendants 
explained the situation and asked Randall for a copy of his patent, 
and for a statement of the arrangement which he would be willing 
to make with défendants for its use. 

On November 14, 1888, Randall wrote défendants a letter, tlie 
material portion of which is as follows: 

"In regard to them you hâve already built, if you will send me a check 
by return mail, you can do so at tlie rate of 3 dollars per car, this are my 
lowest figures, and should you tiereafter want to make arrangements to 
use tliis invention you can figure on the same rate per car." 

To this letter défendants replied as follows, on November 17th, 
the date alleged in the complaint as that of the making of the contract: 

"West Troy, N. Y., Nov. 17, 1888. 
"I. H. Eandali, Esq., Boston, Mass. — Dear Sir: Your favor, 14th duly 
reeeived. Enclosed we hand you our check for Slxty Dollars ($00.00) in 
settiement for Royalty your patent card racks in twenty (20) cars lately 
buiit by us for West End Street lîaiiwnv Co., Boston, Mass. Please aclcnowl- 
edge receipt and oblige, 

"Yours truly, J. H. Jones' Sons, Agts., 

"McLee.se." 

On August 6, 1889, Randall wrote défendants as follows: 

''Boston, Aug. 6, 1889. 
"J. M. Jones & Co., Agt., West Troy. N. Y. — Gents: I hâve got quite a 
sum of money to make ont the 10 of this month and if you could send me a 
check it would help me out, 

"Respt yours, I. H. Randall." 

On August 8, 1889, défendants wrote that they had fitted 161 cars 
with the racks, and they sent Randall a "check for $322.00 in fuU" 
therefor, and added as follows : 

"We hope that on account of the large number of cars we hâve fitted with 
racks and the favor we hâve shown towards them that the inclosed check will 
be satisfactory to you." 

On August 34, 1889, Randall acknowledged receipt of check for 
$322, for 107^ cars, stated that he could hardly make the rate less 
than that for "the first lot, which was $3 per car," and that it was not 
for his interest to hâve them built in the cars, and concluded with the 
following statement: 

"So you will see that 3 dollars per car Is as low as I can take and I would 
rather not sell them that way. Hoping you will be satisfled with I remain, 

"I. H. Randall." 

On January 4, 1890, Randall wrote défendants as follows: 
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"Gents: Please send statement of ail cars you hâve bullt with advertlslng 
racks In up to date and on and after this date you will discontinue building 
said racks in cars without authorlty by me to do so under penalty of the law. 

"Eespt. yours, I. H. Randall. 

"P. S. — Three dollars is my lowest price aud hereafter should I conelude 
to allow sald racks built in cars In my price will be flve dollars per car. 

"I. H. Randall." 

The défendants had not fitted any cars with the patented racks 
since the last settlement. They therefore had nothing to report, and 
they made no reply to this letter. It does not appear that any further 
claim was made upon défendants in regard to this matter until June 
16, 1900, when counsel for complainant made a demand for a state- 
ment of cars built by défendants in which they had used the pat- 
ented rack, and a check for ail royalties due, at the rate of $3 per car. 
The défendants denied al! liability, and thereupon complainant brought 
this suit, praying for an accounting and the cancellation of the license, 
and that défendants might be compelled to pay over royalties on ail 
racks placed in their cars since August 8, 1889. In 1896 complainant 
had brought suit in the First circuit against the Newton Street Rail- 
way Company for infringement of the patent hère in suit, by reason of 
the use of cars manufactured by thèse défendants and by them fur- 
nished with the patented racks. It appears from the évidence that 
complainant must hâve known that said racks were furnished by the 
défendants. The Court of Appeals, reversing the court below, held 
that said racks did not infringe the patent in suit, and ordered the 
bill dismissed. Newton Street Railway Co. v. American Street Car 
Advertising Co., 88 Fed. 795, 33 C. C. A. 122. Ali the racks fur- 
nished by défendants since February, 1890, with the exception of 27, 
were of the same pattern as the racks in question in the Newton Street 
Railway suit. 

It is contended by complainant that the letters of November 14th 
and 17th constituted a contract between the parties unlimited in dura- 
tion, and therefore continuing until the patent expired or the license 
was forfeited, and that the final letter of January 4th had no légal 
effect on the license, because neither party could terminate it with- 
out the consent of the other. It is doubtful whether said letters could 
be so construed. The only acceptance On the part of défendants was 
of the offer to settle for the 20 cars already built and for which de- 
fendants paid the royalty. There was no ofïer of an exclusive or 
continuing license, but merely of a certain rate per car, on which de- 
fendants could count in case they should wish to make arrangements 
to use Randall's invention. Any future rights which complainant's 
assigner might acquire were to be predicated, therefore, upon an ac- 
ceptance by défendants of said ofïer. If there might otherwise hâve 
been any doubt on this question, the practical interprétation of the 
parties is décisive as to their understanding. 

That complainant's assigner did not consider that défendants had 
accepted said offer is shown by his subséquent acceptance of $3 per 
car for racks thereafter furnished, instead of $3, which he had named, 
without any assertion of right to claim the $3 per car, by his state- 
ment that "it is not for my interest to hâve them built in the cars 
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* * * and I would rather not sell them that way," by his final let- 
ter_of January 4, 1890, and by the Newton Street Railway suit, in 
which it was asserted that tlie racks used in said cars were not li- 
censed under tlie patent in suit. 

That défendants did not understand that they had entered into any 
contract for future rights to use the racks is shown by tlieir failure 
to accept complainant's ofïer to make arrangements at the rate of $3, 
by their letter inclosing check at the rate of $2 per car in full for cars 
fitted witli racks, after said Gffer, and by their discontinuance of the 
use of the racks after complainant's statement that he would rather 
not to sell the right to use built in racks, but that $3 per car was as 
low as he could take. 

Complainant's final letter, therefore, of January 4th, ordering de- 
fendants to "discontinue building said racks in cars without authority 
by me to do so under penalty of the law," coupled with the statement 
that, if he should "concludc to allow said racks built in cars, my 
priée will be five dollars per car," was in entire accord with the under- 
standing of both parties either that there had been no contract for a 
future license, or that, even if any such license might bave been 
claimed, it was one terminable at the will of complainant's assignor, 
and the statements in his letter were acquiesced in by défendants as 
constituting a complète revocation of whatever rights or license they 
might otherwise bave claimed. The contract, if any, was thereby re- 
scinded by mutual agreement. Hartell v. Tilghman, 99 U. S. 547, 
25 L. Ed. 357. Said revocation constituted an éviction, by reason 
whereof défendants were relieved of ail further liability to account 
or pay royalties. "A license implies that the licensee shall not be 
evicted from its enjoyment, and such an éviction is a défense to a suit 
for royalties accruing after it occurred." Walker on Patents, 266. 
White V. Lee (C. C.) 14 Fed. 789 ; Ross v. Fuller & Warren Co. (C. C.) 
105 Fed. 510. 

It is unnecessary to consider what rights complainant or its as- 
signor might bave had if the letter of complainant's assignor could 
have been construed as an offer of an exclusive license which should 
continue during the life of the patent and had been accepted by de- 
fendants prior to its revocation. A contract cannot be predicated 
upon an offer which is modified or withdrawn before an unconditional 
acceptance. Schenectady Stove Co. v. Holbrook, 101 N. Y. 45, 4 
N. E. 4. Hère the minds of the parties had not met, no arrangements 
had L:en made by défendants, and both parties understood that the 
proposed offer for future arrangements was withdrawn by complain- 
ant's assignor before its acceptance by défendants. 

The facts in the case at bar are strikingly like those of Denise v. 
Swett, 142 N. Y. 602, 37 N. E. 627. There a firm entered into an 
agreement with a patentée for a license to manufacture a patented 
article for a limited time, with a privilège of renewal of the license. 
Afterwards the patentée offered to renew the license upon certain 
conditions, which the firm did not accept, and thereupon the patentée 
notified the firm that the license was revbked. The firm, however, 
continued to manufacture articles claimed to infringe upon the patent, 
142 F.— 62 



978 142 FBDEBAL BEFOBTEB. 

denying îts lîabîlîty therefor. The court held that inasmuch as the 
renewal of the contract depended upon the mutual agreement of the 
parties, and as there was no agreement of minds for such renewal, 
the firm was not liable for the payment of royalties, but that the sub- 
séquent manufacture was under a daim of right, and did not rest in 
any way upon the prior contract. 

The judgment is reversed, with costs, and cause is remanded to 
the Circuit Courte with instructions to dismiss the bill. 



AMERICAN CHOCOLATE MACHINERY CO. V. HELMSTETTBR. 
(Circuit Court of Appeals, Second Circuit August 1, 1905.) 

No. 80. 

1. Patents — Infeingement — Combination. 

To constitute a comblnation it is essential that there should be some 
joint opération performed by Its éléments producing a resuit due to 
tbeir joint and co-operating action, while in an aggregation there is a 
mère adding together of separate contributions each operatlng Inde- 
pendently of the other. Hence a patent for a comblnation of éléments 
In a machine Is not infringed by a machine in which the éléments of 
the comblnation are merely aggregated operatlng successively and in- 
dependently of each other. 

2. Same — Chocolaté Dippino Machine. 

The Holmes patent, No. 492,205, for a machine for coatlng confec- 
tionery, clalm 1 coverlng "the comblnation with the drop dipping mech- 
anism, of a jarring devlce for removlng surplus coatlng material 
from the drops" Is not Infringed by the machine of the Weeks' patent, 
No. 034,633, in which the dipping and jarring devices are merely aggre- 
gated ; the jarring opération being performed after the dipping has been 
completed, and the tray contalning the drops removed to another frame. 

3. Same. 

The Gousset patent, No. 526,968, for a chocolaté dipper, clalm 4 held 
Infringed. 

4. Same. 

In the Walter patent, No. 533,974, for a chocolaté dipping or coatlng 
machine, clalm 1, the only novel élément of the comblnation deseribed 
and claimed, is the réversible mounting of the dipping tray, and the pat- 
ent is not Infringed by a machine which does not contaln such feature. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 129 Fed. 919. 

This cause comes hère on appeal from an interlocutory decree of the United 
States Circuit Court for the Southern District of New York, adjudging the 
validity, and infringement by défendant of complainant's three patents for 
chocolaté machinery, namely, patent No. 492,205, granted February 21, 1893, 
to Daniel M. Holmes, clalm 1; patent No. 526,968, granted October 2, 1894, 
to Cyprien Gousset, clalm 4; and patent No. 533,974, granted February 12, 
1895, to William Walter, clalm 1, and awarding an injunctlon and an account- 
Ing. 

Hector S. Fenton, for appellant. 
Charles C. Gill, for appellee. 

Before WALI.AÇE, tACOMBE, and TOWNSEND, Circuit 
Judges. 
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TOWNSEND, Circuit Judge. The complainant is a corporation 
engaged in the manufacture and sale of chocolaté machinery. The 
défendant is a manufacturer of chocolaté cream drops and other con- 
fectionery. He opérâtes machines and dipping trays connected there- 
with under licenses in which he has acknowledged the validity of 
said Gousset and Walter patents and has agreed not to infringe upon 
or attack them. He is also using a machine which is not licensed, 
manufactured by one William H. Weeks, of Philadelphia, under 
Weeks' patent, No. 634,633, which machine, it is claimed, infringes 
each of the three patents in suit. Thèse patents relate especially to 
the coating of candy cores with chocolaté in the making of chocolaté 
cream drops. The record and briefs discuss the peculiar conditions 
attendant upon the manufacture of thèse drops, the character of the 
chocolaté used, the necessary température of the rooms, etc., the al- 
leged primary character of the inventions in suit, the estoppel arising 
from the license, the indefîniteness of the spécification of the Holmes 
patent and its alleged impracticability, and the prior art. The view 
which we hâve taken of the issues herein dispenses with the necessity 
of the considération of any question except that of infringement. 

The single claim in suit of the Holmes patent is as follows: 

"(1) In a machine of the character liereiii specified, the combination 
with the drop dipping mechanism, of a jarring device for removing surplus 
coating material from the drops, substautially as shown and described." 

The machine therein referred to is one for coating confectionery 
with chocolaté, and the combination by which this is accomplished, 
comprises mechanism whereby a dipping device containing the drops 
to be coated is caused to descend into a tank of coating material and 
is then elevated and subjected to a séries of successive repeated 
concussions while the drops are in the dipping device, the combined 
opération of dipping and jarring being automatically efïected by means 
of mechanism which continuously carries the drops through the 
coating and jarring processes until they are ready to be deposited upon 
a paper réel. 

It may be assumed for the disposition of this case that the machine 
covered by this claim is a true combination, and that ail the parts co- 
operate to perform its functions. It may also be assumed that while 
the dipping device considered alone was old in view of the prior art, 
and the jarring device must be limited in view of the prior art to 
the précise construction shown, yet that the combination involved in- 
vention, if limited to the co-operating construction described in the 
spécification. 

In defendant's machine, even if it be assumed that the dipping and 
jarring devices separately considered are practically identical with 
those covered by the combination of the claim in suit, yet they hâve no 
co-operating or combined opération. They are, it is true, aggregated 
for convenience of opération ; but it is not essential that they should be 
physically conn&cted, nor, except as may be required by reason of 
the character of the material used, that there should be any connec- 
tion between the successive action of the two opérations. It is ad- 
mitted that the patented combination provides for a jarring of the 
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dipping devîce while the drops are in it. In the defendant's ni3''hine 
the dipping device is not jarred while the drops are in it, but waen 
the dipping opération is completed, the tray with its contents is re- 
moved by the attendant into an adjacent jarring frame and, there- 
upon, the opération of the jarring mechanism begins. 

If the patent in suit had covered in separate claims the dipping 
and jarring devices, respectively, and the question of infringement 
had been the only one in issue, a diiïerent situation would hâve been 
presented. But as the patentée has failed to make such claims, and 
relies only upon one for a combination specifically described as dé- 
pendent upon successive interdependent opérations, he is bound by 
the self-imposed limitations of his claim. The fact that the two de- 
vices are not separately claimed, but only in combination, would indi- 
cate that the patentée regarded the éléments individually considered 
as old. ■ The distinction between a combination and an aggregation 
lies in the présence or absence of mutuality of action. To constitute 
a combination it is essential that there should be some joint opération 
performed by its éléments, producing a resuit due to their joint and 
co-operating action, while in an aggregation there is a mère adding 
together of separate contributions, each operating independentlv of 
the other. Halles v. Van Wormer, 20 Wall. 353, 25 L. Ed. 241; 
Reckendorfer v. Faber, 92 U. S. 347, 357, 33 L. Ed. 719 ; Pickering 
V. McCullough, 104 U. S. 310, 318, 26 L. Ed. 749. 

Defendant's machine comprises merely an aggregation of two de- 
vices. There is no mechanical or functional mutuality of opération. 
It is not a combination because there is no co-operation between the 
coating and jarring mechanisms, because the two devices do not 
unitedïy perform their functions, and because they are not necessarily 
combined in one machine, and do not act together to secure the final 
resuit. 

"Each pair was used by itself, and migM be so used at any distance of 
time or place from the other; and if the two were used at the same place 
and in immédiate succession of time, the resuit of the action of each was 
separate and distinct, and was in no way influenced or afCected by the action 
of the other. Tbis was no combination that would sustain a patent" Beecher 
Manfg. Co. r. Atwater Manfg. Co., 114 U. S. 523, 524, 5 Sup. Ct. 1007, 1008, 
29 L. Ed., 232, and cases cited. 

In defendant's machine the dipping and jarring mechanisms may 
be physically and mechanically connected; they may best perform 
their respective functions in the course of a continuous opération ef- 
fected through a driving wheel from a common source of power. 
But there is absolutely no union or mutuality of opération, no con- 
joint or qualifying co-operation of the parts. Each device is indi- 
vidually independent in the sensé that each performs its peculiar 
function without affecting or being affected by the action of the other 
device. The dipping device dips the tray containing the drops, raises 
it to its elevated position and stops. The tray is then manually re- 
moved from the machine, or the portion thereof which dips, and is 
placed in another independent machine whose sole function is to im- 
part a séries of concussions. The two devices are as functionally un- 
connected as though they were mechanically separated. Their func- 
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tions are distinctly opposed — the one applies the coating, the other 
removes it. 

The fourth daim of the Gousset patent, the only one in suit, is as 
follows : 

"(4) A chocolaté dipper comprising an open frame, a séries of parallel 
wires crossing tbe frame, and secured at their ends thereto, and a séries 
of cups formed of a séries of serpentine or zigzag wires crossing tlie frame 
and resting at tlieir upward bends upon said cross wires, and tiie second 
séries of serpentine or zigzag wires at right angles to the flrst séries, and 
having their downward bends crossing the downward bends of the said flrst 
séries substantially as described." 

It is admitted tliat défendant as licensee under this patent is es- 
topped to deny its validity. Under the ruie permitting a licensee to 
show the State of the prior art for the purpose of enabling the court 
to ascertain the scope of the patent in suit, défendant has intro- 
duced and relies upon a prior German patent, No. 18,943, to Anton 
Reiche, dated 11 Deceraber, 1881. Thèse baskets are designed to 
form rows or a séries of supporting pockets for the creams which are 
to be dipped in the chocolaté solution. Thèse pockets are formed 
within an oblong rectangular frame by combining tvvo oppositely dis- 
posed séries of wires, supported by said frame and by parallel cross 
wires, and from which the pocket wires extend downwardly 
in a curved or zigzag direction, so that one of the conical 
creams may be placed in each pocket with the conical portion pointing 
downward, and when so placed is supported at its point by the inter- 
section, and at its sides by the upwardly bent portions, of the pocket 
wires. 

In Reiche's tray the parallel spring wires run lengthwise of the 
frame. In the Gousset patent they run crosswise. In defendant's 
tray they run both lengthwise and crosswise. In Reiche's tray the 
curved pocket wires extend from the frame in diagonal Unes; in the 
tray of the patent in suit and that of défendant they extend from the 
frame at right angles to it. A comparison of the baskets of the Reiche 
patent with that of the patent in suit, and that used by défendant, 
demonstrates beyond question the infringement by défendant, and in- 
dicates why he has appropriated the Gousset device, when it was open 
to him to use the Reiche device. The defendant's tray, by reason of 
its double set of lengthwise and crosswise supporting wires, is nec- 
essarily stronger and better adapted for practical and extensive use 
than the Reiche tray. It was impracticable for défendant to secure 
this advantage with the Reiche construction because the diagonal ar- 
rangement of the curved pocket wires precluded the possibility of the 
use of such double supporting sets of wires for additional strength- 
ening. Furthermore, the Gousset arrangement of curved pocket 
wires crossing each other at right angles provided for a more snugly 
fitting and, therefore, better support for the sides of the cream drop. 
Thèse objections were obviated and advantages secured by the appro- 
priation of the Gousset device, from which the defendant's tray differs 
in construction only in the addition of the lengthwise parallel sup- 
porting wires of Reiche. In other respects it is practically identical 
with the patented tray. 
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Claim 1 of the Walter patent is as follows : 

"(1) In a machine of the character described, the réceptacle to contaln 
the coating substance, and the vertlcally movable tray reverslbly mounted 
over said réceptacle, and adapted to hold the pièces to be coated, combined 
with means for raising and lowering said tray ; substantially as and for the 
purposes set forth." 

It will be noted that this claim aiso is for a combination, namely, 
of a tray with means for raising and lowering the same. The expert 
for complainant admits that ail the éléments in said combination, and 
operating in substantially the same way, are old, with the exception 
of the "vertically movable tray reversibly mounted," etc., and that this 
vertically movable tray is in no sensé a removable basket tray, such as 
is described by Gousset, but is hinged to the drop dipping mechanism, 
slides on a part thereof and is a part thereof. The only novel élé- 
ment in this tray is its réversible mounting. The function of this 
élément and the mechanical construction by which it is exercised 
is thus stated in the spécification: 

"Said tray haviug pockets to receive and carry the pièces to be coated is 
made réversible for cbnvenience in qulckly applying and removing the said 
pièces and in causlng them to be dipped whlle their uppef surfaces are 
pointing downward; and in accordance with a further part of my inven- 
tion the pivots sustaining said movable tray hâve cams," etc. 

In view of the admissions referred to it is unnecessary to quote 
from the patent the repeated expressions therein which show that an 
essential élément of the Walter claim in suit was such a réversible, 
pivotally hinged, nonsegregable mounting of the dipping tray on the 
dipping mechanism that it would become an intégral part of the com- 
bination and co-operate functionally and mechanically with the dipping 
mechanism, so that the combination might, by the means described, 
perform îts functions, as stated in the spécification quoted above, "for 
the purposes set forth." The défendant does not infringe this com- 
bination because he uses the Gousset tray, removable and detachably 
hung on hooks, which originally receives the drops for dipping points 
downward; because his machine does not reverse the drops from an 
original position pointing upwardly to a position pointing down- 
wardly for dipping; and because his tray is only reversed to turn the 
drop point upwards after it has been physically detached from the 
dipping mechanism and removed to a separate independent jarring 
apparatus; and, therefore, defendant's machine is not a combination 
and does not operate "for the purposes set forth" in the patent in suit. 

The decree of the court below is affirmed as to the fourth claim of 
the Gousset patent, and reversed as to the first claims of the Holmes 
and Walter patents, respectively. Neither party is entitled to costs 
as against the other in either court 
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UNITED STATES V. COHN et aL 
(Circuit Court, S. D. New York. January 17, 1906.) 

CONSPIBACT — CONCEALMENT Oî PBOPERTY BT BaNKETIPT — InDICTMENT. 

An indictment will lie under Rev. St. § 5440 [U. S. Comp. St 1901, p. 
3676], making it an offense to conspire to commit any offense against 
the United States where any act is done to efflect the object o£ tlie con- 
spiracy, for conspiracy to conceal from the trustée of one of the défend- 
ants in bankruptcy, property belonging to his estate in bankruptcy, in 
violation of Bankr. Act July 1, 1898, c. 541, § 29b, 30 Stat 554 [U. S. 
Comp. St. 1901, p. 3433], which makes it a criminal offense for any per- 
son "while a bankrupt" to conceal property of his estate from his trustée ; 
and such indictment is not demurrable because the date of the con- 
spiracy and concealment is laid prior to the bankruptcy proceedings 
where it is charged as a part of the conspiracy that a plan was formed 
to ùrlng about such proceedings pursuant to which the property was re- 
moved and concealed, purposely omitted from the bankrupt's schedules, 
and kept concealed from the trustée after his appointment. 

On Demurrer to Indictment. 

Henry L. Burnett, U. S. Dist. Atty. 
Feltenstein & Rosenstein, for défendants. 

HOLT, District Judge. This is a demurrer to an indictment. The 
indictment allèges, in substance, that the défendants entered into a 
conspiracy to conceal from the trustée property belonging to an es- 
tate in bankruptcy. The date at which the crime is alleged to hâve 
been committed was before bankruptcy proceedings were begun, and 
the substantial ground of the demurrer is that, as the bankrupt act 
does not make any act for the fraudulent concealment of property a 
crime, if committed before the proceedings in bankruptcy are begun, 
a conspiracy to commit such acts, entered into before the bankruptcy, is 
not a crime. The indictment is brought under section 5440 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 36r6], and section 39b 
of the banlcrupt act (Act July 1, 1898, c. 541, 30 Stat. 554 [U. S. 
Comp. St. 1901, p. 3433]). Section 5440 provides that, if two or 
more persons conspire to commit any ofïense against the United States, 
and one or more of such parties do any act to eflfect the object of 
the conspiracy, they are criminally liable. Section 29b of the bank- 
rupt act provides that it is a crime for a person to knowingly and 
fraudulently conceal, while a bankrupt, from his trustée, any of the 
property belonging to his estate in bankruptcy. This provision of 
the bankrupt act does not make any act of the bankrupt before the 
bankruptcy criminal. But if a bankrupt, before the bankruptcy, bas 
concealed his property, and, after his trustée is appointed, con- 
tinues to conceal it from the trustée, he is criminally liable under 
this section, and, if indicted for such crime, évidence of his acts 
of concealment before the bankruptcy, as well as of those subséquent 
thereto, would undoubtedly be admissible as part of the res gestaï. A 
conspiracy to commit a crime always, in the nature of the case, pré- 
cèdes the commission of the crime; and, in my opinion, it does not 
follow, because, at the time that a conspiracy is entered into to con- 
ceal property from a trustée, no trustée has been appointed and no 
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proceedings in bankruptcy begun, that therefore the crime of con- 
spiracy under section 5440 cannot hâve occurred. 

The indictment allèges, as a part of the conspiracy, a plan to bring 
about the filing of pétitions in involuntary bankruptcy and adjudications 
thereon, and that, pursuant to the conspiracy, property was removed 
and concealed before the proceedings were taken, was intentionally 
omitted from the schedules, and was kept concealed from the trustée 
after his appointment and qualificatio:^. In my opinion, such a con- 
spiracy constitutes a criminal offense. The true test is could a con- 
viction be had if no bankruptcy proceedings v\ ère ever taken. I think 
it could, if, in addition to the organization of the conspiracy, any of 
the parties to it did any act to effect the object of the conspiracy. Un- 
doubtedly, a criminal prosecution, in such a case, wou!d be harsh and 
unusual; but, in my opinion, a crime would hâve been committed in 
such a case, even if no proceedings in bankruptcy were, in fact, ever 
taken. A conspiracy to murder joined with a single act done bj the 
conspirators to effect the object of the conspiracy would be a crirc? 
under section 5440, and would not cease to be a crime because no 
murder was committed. 

My conclusion is that the demurrer should be overruled. 



COIiUMBIA FINANCE & TRUST CO. et al. v. PURCELL et al. 

(Circuit Court, B. D. Pennsylvania. January 27, 1906.) 

No. 61. 

Bnxs AND Notes — Liabilitt of Indorsek — ^Law Governing. 

WUere a note was indorsed in Pennsylvania, althougti dated and deliv- 
ered in anotlier state, and tberefore a contract of such state, tbe liability 
of the Indorser Is governed by the law of Pennsylvania, wbich requires 
protest and notice of dishonor to bind him, and wben the évidence of 
such notice is conflictlng, the question is oue for the .lury. 

[Ed. Note. — For cases in point, see vol. 7, Cent. Dlg. Bills and Notes, 
§ 1052.] 

On Motion for New Trial. 

Charles L. McKeehan and Joseph S. Clark, for plaintiff. 
J. R. Morgan, for défendant Wm. D. Yarnall. 

HOLLAND, District Judge. This note was dated and delivered 
in Kentucky, and is, as a resuit, a Kentucky contract. Wharton's 
Conflict of Laws (3d Ed.) § 447a. The indorsement, however, of 
Yarnall was made in Philadelphia, and the law of Pennsylvania gov- 
erns as to the necessity of showing the plaintiffs exhausted the mak- 
er's resources before proceeding against the indorsers; also the neces- 
sity of demand and protest is to be determined by the law of the place 
where the note was indorsed. Wharton's Conflict of Law (3d Ed.) §§ 
45Sf, 452b. In Pennsylvania, an irregular indorser, even if he be 
regarded as a guarantor by the law of Kentucky, is entitled to notice 
of dishonor, especially if he bas suffered damage for want thereof. 

There was a conflict of évidence in this case as to the receipt of 
notice by Yarnall, whicli should hâve been determined by a jury, and, 
for that purpose, a new trial is granted to William D. Yarnall. 
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DONOVAN V. SALEM & PHILADELPIIIA NAVIGATION CO. 

(District Court, E. D. Pennsylvania. January 19, 1906.) 

No. 56. 

Shipping — Master — Action fob TVages — Proof of Costeact. 

Evidence held insuflicient to establisli a coutract for tlie employment of 
libelant as captain of a vessel, so as to sustain an action tliereou to re- 
cover wages. 

In Admiralty. Action for wages. 
See 134 Fed. 316. 

Willard M. Harris, for libelant. 

J. Warren Coulston and Adolph Schewe, for respondent. 

J. B. McPHERSON, District Judge. The daim of the libelant is that 
he was employed as the captain of one of the respondent's steamboats, 
and that a certain amount of wages is due hira on this account. The 
vital and disputed point of the case is v.'hether or not a contract of em- 
ployment was ever made, and upon this subject the testimony leaves 
me in no doubt. It is certain that the respondent at one time in- 
tended to give the libelant the position of captain, but this intention 
was never carried out. I am satisfied that no contract of hiring was 
made by any one on behalf of the respondent, and for this reason 
the libelant's case must necessarily fall. 

The libel will be dismissed, with costs. 



KERNS V. LEE. 

(Circuit Court, D. Oregon. January 22, 1906.) 

No. 2,971. 

Public Lands — Suit bt Equitable Owneb — Patent Issued Theough 
Ekror os Law. 

A complainant who acquired the équitable title to or a vested interest 
in land while the title remained in the United States Is entitied to main- 
tain a suit to détermine his right to tlie légal title against one to whom 
the land was subseguently patented through an error of law on the part 
of the officers of the land departiiient without regard to whether tue 
transaction was attended by fraud or mistake of fact. 

[Ed. Note.— For cases in point, see vol. 41, Cent. Dig. Public Lands, 
§§ 341-345.] 

SAME PbAUD — SUFFICIENCY OF ALLEGATIONS. 

Allégations in a bill that défendant applied to the state as permltted by 
a State law and obtained a quitclaim deed for lands, which the state 
claimed under the swamp land grant, and subseguently used such deed 
as évidence to obtain a patent to the land from the United States under 
a prior homestead entry, are insutficient to charge défendant with fraud, 
altliough it is also alleged that the state had previously conveyed its 
right in the land to one through whom complainant clalms, and that de- 
fendant knew such fact and concealed it with the purpose to deceive the 
officers and defraud complainant. 
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3. Same — SwAMP Land Grant — Sélection or Landb. 

Under Swamp Land Act Sept 28, 1S50, c. 84, 9 Stat. 519, extended to 
Oregon by act March 12, 1860, c. 5, 12 Stat. 3, which made It the duty of 
the Secretary of the Interior to make out lists and plats of the swamp 
lands withln a state which came within its provisions, and transmit the 
same to the Governor of the state, and, on his request, to cause a patent 
to be issued to the state therefor, the state had no duty to perform in 
such sélection and a sélection of swamp lands made by its offlcers under 
an act of its Législature was not binding upon the United States, unless 
approved and confirmed by the Secretary of the Interior, and gave the 
state no équitable title to or vested right in any of the lands so selected, 
which it could convey to another, where the sélection bas not been rati- 
fied and conflrmed by the Secretary. 

[Ed. Note. — For cases in point, see vol. 41, Cent Dlg. Public IJands, 
§§ 181-186.] 

4. Same. 

While Swamp Land Act Sept 28, 1850, c. 84, 9 Stat 519, operated as 
a grant in pressenti to the state, a state dld not take the équitable 
title to or any interest in any particular tract of land thereunder until 
the same had been identlfled by the list made or approved by the Secre- 
tary of the Interior, and could make no conveyance of any such title or 
rîght as against the gênerai government. 

[Ed. Note. — For cases in point, see vol. 41, Cent Dig. Public Lands, |§ 
181-186.] 

5. Same — Patent to Homestead Settlee — Concltisiveness on QmESTioNS 

os Fact. 

The action of the Land Department of the United States in accepting 
the final proofs of a homestead settler, and in issuing a patent to hlm 
thereon, in the regular course of procédure, and after the usual notice 
required in such cases, is conclusive that the land was not swamp or 
overflowed at the time of the swamp land grant so as to pass to the 
state thereunder, and a claimant, under such grant through the state, 
is bound by such décision whether or not he appeared and contested such 
question of fact. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Publie Lands, 
§§ 323-328.] 

In Equity. On demurrer to bill. 

This Is a suit in equity, the purpose being to hâve the défendant declared the 
holder of the légal title to the premises described in the bill of complaint, name- 
ly, lots 1, 2, 3, and 4 in section 10, and lots 1, 17, and 18 in section 15, in town- 
ship 40 S., range 8 E. of the Willamette Meridian, in Klamath county, Or., 
in trust for the plaintiff. The cause of the suit is stated in brief (omitting 
formai allégations showing citizenship and amount In controversy sufDcient 
to confer jurisdictlon), as follows; 

That prior to and during the year 1860, and for a long time thereafter, 
sald land was swampy, marshy, overflowed, and unflt for cultivation, and 
was swamp and overflowed land within the meaning of the act of Congress 
of March 12, 1860, known as the "Swamp Act" (12 Stat 3, c. 5) ; that subsé- 
quent to 1860, and prior to 1883, said land was duly selected by the state of 
Oregon, through its authorized agents, as swamp and overflowed lands, In 
pursuance of and in compliance with said act, which sélection was duly flled 
and noted, and entered in the records of the register and receiver of the land 
ofilce at Lakeview, Or. ; that thereafter, to wit, on January 12, 1883, the 
state of Oregon, in pursuance of existing laws, executed and delivered, for 
value, a deed to ail of said lands to one William P. Miller, and thereby con- 
veyed the same to saîd Miller, with ail its right, title, and interest thereln, 
which deed was recorded in Records of Deeds for Klamath county, in volume 
1, at page 500 ; that thereafter the sald William P. Miller conveyed said lands, 
through mesne conveyances, to the plaintiff, B. S. Kerns, and that said plain- 
tiff is now the owner and holder of the said swamp sélection ; that the de- 
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fendant and his attorney and agent, F. H. Mills, hâve at ail times slnce the 
year 1901 had actual and constructive knowledge of ail the deeds constitutlng 
plalntlfE's Chain of title and that the swamp title to said land was In plaln- 
tiff ; that on August 28, 1888, one William M. Rider flled on said land a home- 
stead eutry, known as "Lakeview Homestead Entry No. 1,097," and thereafter, 
on August 27, 1889, he commuted said entry to a cash entry, vvhich is known 
as "Cash Entry No. 1,,361" ; that the said homestead entry of William M. 
Rider was a nullity, and conveyed no title, for the reason that said land had 
been previously granted and conveyed by the United States of America ; 
that said land was swamp and overflowed land in 1860, and thereupon passed 
to the State of Oregon, but that the officers of the General Land OiBce at 
Washington, D. 0., would not conflrm the said swamp sélection on account of 
the homestead entry of the said Rider: wherefore the state of Oregon and 
its grantees were unable to hâve said land confirmed as swamp land ; that 
the défendant, aeting in co-operation with his said agent, then consplred to 
and did defraud plaintiff out of ail his right, title, and interest in and to 
the said land, and did, of date June 9, 1902, procure one Frank Bowne to 
obtain, for a nominal considération, a bargain and sale deed to said land from 
the said Rider, and that on June 16, 1902, the said Frank Bowne executed a 
like deed to the défendant; that the défendant and his agent, for the purpose 
of deeeiving the officers of the General Land Office at Washington, D. C, and 
induclng said officers to believe that the outstanding swamp title was no 
longer in the plaintiff, conspired to obtain a quitclalm deed from the state 
of Oregon, in pursuance of the aot of February 25, 1889 (Laws 1889, p. 100), 
which deed they intended to exhibit to the officers of the General Land Office 
at Washington, and thereby to induce said officers to believe that the swamp 
title was in the défendant; that during August, 1902, pursuant to said con- 
splracy, the défendant and his agent, wlth full knowledge that the swamp 
title to said land was In the plaintiff, and without the knowledge or consent 
of plaintiff, did fraudulently apply to the state of Oregon for a quitclaim deed 
to said land, and did purposely conceal and suppress the fact that the state 
of Oregon had sold said land in 1883; that the défendant and his agent did 
uot notify the plaintiff of their said action before the state land board, and did 
purposely and fraudulently, with a vIew to deeeiving the state land officers, 
and for the purpose of defrauding the plaintiff herein, suppress and couceal 
the fact that the state swamp title was in the plaintiff ; that the officers of the 
state were deeeived thereby, and, being so deceived. on October 27, 1902, exe- 
cuted, on behalf of the state of Oregon, a quitclaim deed to ail of the said land 
to the défendant, whereby the state purported to relinguish ail its title 
thereto in favor of the défendant; that the act of the state land board in 
executing said deed was ultra vires, and without any authority of law; that 
the défendant, aeting by himself and his agent, without the knowledge or cou- 
sent of the plaintiff or the said Rider, and with a view to defrauding plaintiff, 
and for the purpose of deeeiving the officers of the General Land Office at 
Washington, D. C., did apply to the Commissioner of the General Land Office 
at Washington to cancel the svramp sélection of the state of Oregon, and to 
issue a patent to said land to William M. Rider for the beneflt of the de- 
fendant, and the défendant and his agent and attorney did purposely and 
fraudulenti/ represent to said Commissioner and officers of the General Land 
Office at Washington, D. C, that the swamp title to ail of said land had been 
conveyed to the défendant by the state of Oregon, and that the state of 
Oregon had relinquished its swamp sélection to ail of said land in favor of 
the défendant, and that the défendant and his said attorney and agent did 
purposely and fraudulently conceal and suppress the fact that the state of 
Oregon had previously conveyed its swamp title to said land to William P. 
Miller, and that said title was then outstanding in the plaintiff; that the 
commissioner and officers of the General Land Office at Washington relled 
on said frauduient and false représentations, and, believing that the state of 
Oregon had relinquished its swamp sélection, and not knowing that the swamp 
title was then outstanding in the plaintiff, canceled the swamp sélection to 
said land, and issued a patent therefor to William M. Rider on January 13, 
1903, for the benefit of the défendant, and thereby deprived the plaintiff of 
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the opportunity of havlng the swamp sélection to ail of said land approvetf 
and eonflrmed as swamp land, and thus deprlved plaintlft of said land; that 
the défendant and hia attorney and agent did purposely and fraudulently 
conceal, suppress, and withhold from the knowledge of the offlcers of the 
General Land Office at Washington, D. C, the fact that the plaintifC herein 
was the owner of the swamp title to said land, and did thereby mislead and 
deeeive the said offlcers and induce them to cancel the said swamp sélection, 
and to issue said patent ; that the act of the Oregon Législature of February 
25, 1889, pursuant to which the State of Oregon attempted to exécute the 
purported quitclaim deed to the said Joseph P. Lee, did not apply to the land 
that had been theretofore conveyed by the state, but only to land to which the 
State had swamp title at the time of the passage of said act; that said land 
was conveyed to William P. Miller In 1883, and hence the state did not own 
it in 1889 ; that ail of the said aets and doings of the said défendant and hia 
said agent are contrary to equity and good conscience, etc. 

ïhere is a demurrer to the bill, and the questions for détermination are 
thus presented. 

Charles J. Schnabel, for plaintifï. 
F. H. Mills, for défendant. 

WOLVERTON, District Judge (after stating the facts). It inay 
be premised at the outset that if the plaintifï, by reason of the al- 
leged swamp land sélection by the state, the state's subséquent con- 
veyance to William P. Miller, and the latter's transfer to plaintifï, 
through mesne conveyances acquired the équitable title to the land 
in controversy, or a vested right therein, he is in a position to main- 
tain this suit to détermine his right to the légal title, unless he bas been 
subsequently deprived of that equity or right by lawful procédure. 
This would be so where the officers of the gênerai government, through 
the application of an erroneous principle of law or a wrong interpréta- 
tion of a statute, hâve subsequently granted the premises to another, 
without regard to the question whether the transactions hâve been at- 
tended by fraud or mistake of fact of which the plaintifï could right- 
fully complain. Stark v. Starr, 6 Wall. 402, 18 L. Ed. 935 ; Silver v. 
Ladd, 7 Wall. 219, 19 L. Ed. 138 ; Johnson v. Towslev, 13 Wall. 72, 
20 Iv. Ed. 485. 

I proceed upon this premise because I am of the strong impression 
that the allégations intended to impute concealment and fraud, in fact, 
to the défendant are specious, and wholly insufïàcient for the purpose. 
To illustratè, it is alleged that the défendant and his attorney and 
agent, with a view to deceiving the officers of the General Land Office 
and inducing them to believe that the outstanding swamp title was no 
longer in the plaintifï, conspired to obtain a quitclaim deed from the 
state in pursuance of the act of February 25, 1889 (Laws 1889, p. 
100), and in furtherance of the conspiracy fraudulently applied to 
the state for such a deed, and in doing so purposely concealed from the 
state the fact that it had previously sold the land to Miller in 1883. 
It will be seen that the application for the deed was in pursuance of 
a law (whether the law be valid or not, or whether applicable to the 
présent exigency, is immaterial), which the défendant must be ac- 
corded good faith in believing he had a right to invoke in furtherance 
of his title, and the state must be presumed to hâve been fuUy cog- 
nizant of the fact that it had previously executed a deed to Miller 
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for the land. This cornes short of a concealment and fraud, as it 
affects the state. That the deed was obtained without notice to the 
défendant is another matter, that will receive attention later. In the 
same connection, it is further alleged that the act of the state land 
board in thus relinguishing the title of the state to such land was 
ultra vires, and without authority of law. This is but the assertion of 
a légal conclusion. Again it is alleged, in effect, that the défendant 
and his attorney and agent, purposely and fraudulently represented 
to the Commissioner of the General Land Office that the swamp land 
title had been conveyed to the défendant by the state, and that the 
state had thus relinquished its sélection, and purposely and fraudu- 
lently concealed and suppressed the fact that the state of Oregon 
had previously conveyed its swamp title to said land to Miller; that 
relying upon said false représentations, believing that the state of 
Oregon had relinquished its swamp sélection, and being without 
knowledge or information that the swamp title was then outstanding 
in the plaintifï, the said Commissioner and officers of the General 
Land Office canceled the said swamp sélection, and issucd a patent 
therefor to Rider, defendant's predecessor. 

Reduced to their ultimate signification, the allégations, with others in 
their connection, simply amount to this : That the défendant made 
use of the state deed to induce the officers of the Land Office of the 
gênerai government to issue the commutation patent to the defend- 
ant's predecessor. It constituted an item of évidence in the procédure, 
and if incompétent we must assume that it had no weight with the 
tribunal intrusted with granting the final certificate and patent. It 
was not an act of fraud on the part of Rider to insist upon its con- 
sidération, nor was it an act of concealment or deceit of fraudulent 
import that he failed to disclose to the officers of the General Land 
Office the fact that the state had previously conveyed its swamp title 
to Miller. Obviously, he niight, in anticipation that the plaintifï in- 
tended still to claim title under his deed, hâve very properly disclosed 
the fact of the existence of such a deed to such officers, but it could 
not be deemed fraudulent that he did not do so. The allégations of 
actual fraud and concealment, or fraud in fact, touching the procure- 
ment of the defendant's patent or title must therefore be dismissed 
from further considération. The question then recurs, whether the 
plaintifï has acquired the équitable title to, or a vested right or in- 
terest in, the land in dispute, such as entitles him to the légal title; 
and this must be determined under the bill as a matter of law. 

The swamp land act of September 28, 1850 (9 Stat. 519, c. 84), 
which was extended to this state by the act of March 18, 1860 (12 
Stat. 3, c. 5), made it the duty of the Secretary of the Interior, as soon 
as practicable after the passage of the act, to make out accurate 
lists and plats of the swamp and overfîowed lands, and to transmit the 
same to the Governor of the state, and at the request of such Gov- 
ernor to cause a patent to issue to the state therefor, upon which it 
was provided that the fee simple to such lands should vest in the 
state. It was further enacted, by the third section, that in making 
out the lists and plats of sucb lands, ail légal subdivisions, the greater 
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part of which was "wet and unfit for cultivation" should be încluded 
therein; but that when the greater part of a subdivision was not of 
that character, the whole of it should be excluded. The act extend- 
ing the benefits of this one to the state of Oregon provided further, 
in terms : 

"That the grant hereby made shall not Include any lands whlch the govern- 
ment of the United States may. hâve reserved, sold, or disposed of [in pur- 
suance of any law heretofore enacted] prior to the confirmation of title to be 
made under the authority of the said act" 

By the second section the sélection was required to be made from 
lands already surveyed within two years from the adjournment of the 
Législature of the state at the next session after the date of the act; 
and as to ail lands thereafter to be surveyed, within two years from 
such adjournment, at the next session, after notice by the Secretary 
of the Interior to the Governor of the state that the surveys had been 
completed and confirmed. The législative assembly of the state of 
Oregon, by act of October 15, 1862 (Laws 1862, p. 105), constituted 
the Governor the' state land commissioner, with authority to locate 
ail lands to which the state was entitled from the gênerai government, 
and enjoined upon him the duty of preparing accurate lists in trip- 
licate of the lands by him selected, in manner prescribed by the laws 
of the United States and the instructions of the Commissioner of 
the General L,and Office, one copy to be forwarded to the register 
of the land ofSce in the district in which any lands were se- 
lected, and another deposited with the Secretary of State. In making 
such sélection the land commissioner was required to designate for 
what purpose the land so selected should be applied. Deady's Gen. 
Laws, Or. 1843-1872, p. 629, c. 29. By another act of date October 
26, 1870, which, by its preamble, recites, among other things, that, 
"Whereas, by the failure of the Secretary of the Interior to notify 
the Governor of the state that the surveys hâve been completed and 
confirmed in accordance with the provisions of said act, no swamp 
or overflowed lands hâve been selected in this state" (Laws 1870, p. 
54), further provision was made touching the sélection of such lands. 
The commissioner was required to appoint a suitable person or per- 
sons as his deputies to proceed, as soon as practicable, to sélect in the 
field ail the lands rendered unfit for cultivation by inundation or over- 
flow within the state, whose duty it became to describe each tract 
of such land they should sélect either by légal subdivisions or by 
actual survey, and return the same to the commissioner. It was also 
provided that, as soon as the sélection of such lands in any county 
had been completed by the commissioner, he should make maps and 
descriptions thereof, in duplicate, one copy to be kept in suitable 
books in his ofiice, and the other to be filed in the office 
of the county clerk of the county in which the lands were located. 
Thereafter, the commissioner was required to give public notice of 
the completion and filing of such sélection. By the same act pro- 
vision was made for the sale by the state of its swamp and overflowed 
lands. Deady's Gen. Laws, Or. p. 630, c. 29. Thèse constitute ail 
the provisions made by the state, so far as I hâve been able to dis- 
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cover, for the sélection of lands of the character now under considéra- 
tion. 

Now, in view of thèse several statutes and régulations, national 
and State, relative to the sélection of swamp and overflowed lands, 
it is not entirely clear what was meant by the allégation that, prior to 
1883, said land was duly selected by the state of Oregon in pursu- 
ance of and in compliance with said swamp act. Under that act 
the state was required to do nothing except to ask for a patent when 
the lands had been listed to it by the Secretary of the Interior. The 
state or its officiais could hâve no part in the sélection, except as it 
or they might proceed under state enactments, and by thèse the gêner- 
ai government was not bound unless it adopted or saw fit to ratify 
the acts of the state in that regard. So that the allégation referred 
to means but little, and the sélection, or such as was made, must be 
taken to bave been made by the authorized state officers under state 
régulations, and not in pursuance of the swamp act of the United 
States. In this the gênerai government had no part, except that such 
alleged sélection was noted and entered in the office of the register 
and receiver at Lakeview, Or. Did the sélection thus made operate to 
vest the state with the équitable title to the particular land in dispute 
as a segregated entity? If so, Miller acquired it through his deed 
from the state, and the plaintiff now has it through mesne convey- 
ances from Miller. As soon as there has been légal sélection of 
swamp and overflowed lands tantamount to identification, the state 
must be considered to hâve acquired the équitable title, which it can 
dispose of as it may deem advantageous or profitable. However, prior 
to the passing of the légal title by the issuance of a patent, the grant 
is said to remain in process of administration, and the Land Depart- 
ment of the gênerai government is not precluded from entertaining 
jurisdiction to détermine in a proper case whether such équitable 
title has passed. By the more récent décisions of the United States 
Suprême Court, the doctrine is promulgated that "the act of 1850 
made a grant in prœsenti ; in other words, the title then passed to ail 
lands which at that date were swamp lands, and the only matters 
thereafter to be considered were those of identification," and that 
under such act "the légal title passes only on delivery of the patent." 
Michigan Land & Lumber Co. v. Rust, 168 U. S. 589, 18 Sup. Ct. 
208, 42 L. Ed. 591 ; Brown v, Hitchcock, 173 U. S. 473, 19 Sup. Ct. 
485, 43 L. Ed. 772. 

The act of 1850 pointed out very specifically how thèse swamp 
lands should be identified, which was by the Secretary of the In- 
terior, by making out accurate lists and plats thereof, and transmit- 
ting the sarae to the Governor of the state. The lists were presumably 
to be made from the returns of the United States surveys of the 
lands by including therein ail légal subdivisions the greater part of 
which was "wet and unfit for cultivation." See section 3 of the act. 
Manifestly such lists could not be made by that officer without some 
previous désignation as to the nature of the légal subdivisions, which 
it has been the practice of the surveyors gênerai to enter upon their 



992 142 FEDERAL KEPOETER. 

surveys. In French v. Fyan, 93 U. S. 169-171, 23 L. Ed. 812, the 
court, speaking through Mr. Justice Miller, says: 

"We are of opinion that this section (referring to section 2 of the swamp 
land aet) devolved upon the Secretary [of the Interior], as the head of 
the department which administered the affairs of the public lands, the 
duty, and conferred on him the power, of deteriiiining whnt lands weve of 
the description granted by that act, and made his otHce the tribunal whose dé- 
cision on that subjeet was to be controlling." 

So, also, it was said, in Michigan Land & Lumber Co. v. Rust, 
supra : 

"But while the act operated as a grant In prresenti, the détermination of 
what lands were swamp lands was entrusted to the Secretary of the Interior." 

Such appears to be the only method that has been sanctioned gen- 
erally by the fédéral government for the identification of thèse lands. 
In some instances the government has, by spécial législation and 
through its officers of the land department, acted in co-operation with 
the States and their officers, and différent methods hâve thereby been 
devised or sanctioned for identification, notably in Michigan and Cali- 
fornia. See Michigan Land & Lumber Co. v. Rust, supra; Wright 
V. Roseberry, 121 U. S. 488, 7 Sup. Ct. 985, 30 L. Ed. 1039; and 
Heath v. Wallace, 138 U. S. 573, 11 Sup. Ct. 380, 34 L. Ed. 1063. 
But thèse are exceptions to the gênerai rule, and do not obtain, unless 
the spécial circumstances make it proper that they should be applied. 

In Martin v. Marks, 97 U. S. 345, 34 L- Ed. 940, certain sélections 
were made by the surveyor gênerai of the state, which it seems from 
a certificate attached, were returned into the office of the Commis- 
sioner of the General Land Office, but without any évidence as to when 
such return was made. Speaking of this condition the court says: 

"The above certlflcate of what took place in the office of the surveyor gênerai 
shows what was the course adopted in Louisiana to secure the identification 
and lists of swamp lands in that state, and a similar course was elsewhere 
pursued. But thèse sélections, though approved by the surveyor gênerai, 
who was merely a local offlcer, still lacked the authentlcatlon of the Secretary 
of the Interior, to whom alone Congress had confided the duty of confirming 
them, or making them for himself." 

And it was further said, that if the lists had been filed in the Gen- 
eral Land Office at Washington prior to the confirmatorv act of March 
3, 1857 (11 Stat. 251, c. 117), the title to the state to lands embraced 
therein would hâve been confirmed by virtue of that act. Otherwise, 
we are left to the inference that the identification would hâve been 
wholly insufficient. Now, in the case at bar the sélection relied upon 
for identification has in no way, so far as shown by the bill of com- 
plaint, been sanctioned or ratified by the gênerai government, nor 
has the Secretary of the Interior approved any list, maps, or de- 
scription of such lands prepared by the Governor or Land Commis- 
sioner of the state. Indeed, the lists were only filed in the local land 
office, and not with the Commissioner of the General Land Office 
or in the office of the Secretary of the Interior, so that the same may 
never hâve been brought to the attention of the latter officer for his 
confirmation or rejection. The action, therefore, of the Governor in 
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niaking the sélection from légal subdivisions and actual surveys upon 
the ground, and the filing of his list in the local land office without 
the sanction, confirmation or ratification of the Secretary of the In- 
terior, was not an identification of such land as swamp and overflowed 
land. 

Prior to identification there could be no title in the state to any 
segregated parcel of land. The gênerai grant of swamp and over- 
flowed lands entitled the state to the sélection, and when made an 
équitable title would vest, to obtain, in course of administration, until 
patent issued, when the légal title would become perfect. Prior to any 
sélection the grant was in prassenti, it is said; but it is in the nature 
of a float, which attached to no particular parcel, and while the state 
might hâve contracted with référence to its anticipated title, it was 
vested with no spécifie interest in any particular tract that it 
was authorized or empowered to transfer or convcy, because the 
United States had parted with nothing of the kind. The sélection 
and identification was made an essential condition to the transfer or 
vesting of any spécifie title or other interest whatsoever; otherwise, 
the grant remained a float still, and was no one's land, but that of 
the gênerai government, with obligations to make sélections, and when 
made to convey the title by patent. The grant being in prœsenti, it 
took precedence of other grants of public lands but vested no immé- 
diate title or interest in any particular parcel until identification, at 
which time, and not before, it attached definitely with relation back. 
The state, therefore, prior to identification acquired no interest that 
it could convey. It could contract with relation to its swamp land 
grant, perhaps, but it could convey no interest in any particular par- 
cel. In this vievv, it is plain Miller acquired no vested or équitable 
interest in the land in dispute through his deed from the state, with- 
out previous sélection and identification, that could avail him as 
against the gênerai government or its grantees. While the deed from 
the state might opéra te as a contract that would require the state to 
confirm its title to the purchaser when obtained, yet it did not con- 
vey any interest that the gênerai government was bound to take 
cognizance of or to protect, because not sanctioned by its authority. 

Before the state could regularly dissolve its contractual relations 
with Miller or his assigns, it would be appropriate, no doubt, that the 
proceeding be accompanied with notice to the ultimate vendee and an 
opportunity to be heard ; but such relations in no way affect the gênerai 
government, as the state's vendee has obtained no interest through 
any procédure recognized by such government, and hence could hâve 
acquired no vested right or equity as against it or its assigns. Having 
acquired no such right or interest through the observation of such 
recognized mode of procédure, I am. of the opinion that he is not in a 
position to invoke the aid of a court of equity for his relief, nor was 
he entitled to notice and an opportunity to be heard at any stage of 
the proceeding inaugurated by Rider for the purchase of such land 
from the gênerai government. It was enacted by the législative as- 
sembly of the state October 28, 1873, that: 
142 F.— 63 
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"The rlght of the state to ail swamp and overflowed lands wîthin the state 
of Oregon held under the act of Congress, approved March 12, 1860, in pos- 
session of or claimed by any actual settler mider the pre-emption, homestead, 
or donation laws of the United States before the same was selected as swamp 
or overflowed lands by the authoritles of said state under the provisions of 
the act of the législative assembly of the state of Oregon, approved October 
26, 1870, and before sueh lands were claimed by any lawful claimant under 
the swamp land law of Oregon, shall be, and the same are hereby granted, re- 
leased, and confirmed unto said settlers, respectively oecupying and claiming 
as aforesaid, any portions of said swamp or overflowed lands." Laws 1872, 
p. 138. 

By a further provision the state was authorized and empowered, 
upon the settler or claimant presenting satisfactory évidence, to issue 
to the settler a quitclaim deed conveying ail the right, title, and inter- 
est of the state in and to such lands claimed and occupied by him, 
under such homestead, pre-emption, etc., ail without fee or charge. 
This législation was possibly suggested by an act of Congress of 
somewhat similar import, of March 3, 1855 (10 Stat. 634, c. 147), 
authorizing patents to issue to settlers. By the act of February 25, 
1885 (Laws 1885, p. 131), the Législature again provided that: 

"Ail the rights and title of the state of Oregon to the swamp and overflowed 
lands of this state, and claimed by persons who hâve completed settlement 
thereon under the provisions of tbe pre-emption or homestead laws of the 
United States, or claimed by their heirs or assigns, be and is hereby granted 
and confirmed to such claimants respectively." 

And by a further section that: 

"Upon application of any sueh claimant to the State Board of Land Commls- 
sioners, with proof of clalm, evideuced by United States patent or final certifl- 
cate of proof of settlement and payment issued from the United States Land 
Office, said board shall exécute and deliver to such claimant, without charge, a 
quitclaim deed of the State's right and title to the land so claimed." 

This statute was virtually re-enacted in 1889 (Laws 1889, p. 100), 
with the further provision that any person "who may hereafter com- 
plète the settlement under the provisions of the pre-emption or home- 
stead laws," etc., "be and is hereby granted and confirmed," etc. 
This is the statute of which plaintifï complains. Thèse acts indicate 
very well the policy of the state to relinquish its rights to the swamp 
and overflowed lands in favor of bona fide pre-emption and home- 
stead settlers. It could of course convey no title as against a pur- 
chaser from it acquiring a vested right prior to that of the settler, 
nor could the législature arbitrarily divest him of such an interest. 

It is alleged that the state conveyed to Miller in January, 1883, and 
that defendant's right or claim was not initiated until August, 1888, 
and that it was not until August, 1889, that he obtained his final cer- 
tificate from the gênerai government. If, therefore, the plaintifï had 
acquired, through regular sélection or identification and a deed and 
mesne conveyance from the state, an équitable interest in the premises, 
or a vested right therein, his right would undoubtedly hâve been su- 
perior to that of the défendant, and the state could not hâve con- 
firmed with efïect the title of the settler. But the state board must 
hâve entertained the view that I now maintain, namely, that, there 
having been no proper or légal sélection or identification of the par- 
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ticular tract in question as swamp and overflowed land, the state 
acquired no title that it could lawfully convey to Miller, and having 
conveyed none, either équitable or légal, it could legally confirm the 
title to the settler by issuing to him its quitclaim deed to the premises. 
This, I say, must hâve been the policy and thought of the state in 
taking action as it did. I need not, however, rest the décision hère. 
If I should be in error in holding that Miller and his assigns ob- 
tained by his deed from the state no vested or équitable interest in 
the land in dispute, and that therefore he was not entitled to notice 
from the gênerai government before his rights could in any manner 
be affected, the plaintiff has, notwithstanding, had notice or his day 
in court; that is, an opportunity to be heard upon the identical ques- 
tion whether the land was swamp and overflowed or not, and hence 
is precluded, by the action of the Secretary of the Interior in issuing 
final certificate or patent to the défendant under his homestead entry. 
Such is the holding of the Suprême Court of the state of Oregon in a 
récent case of Small v. Lutz, 41 Or. 570, 67 Pac. 421, 69 Pac. 825, 
where the fédéral authorities are collated. The land there involved 
had even been listed to the state by the Secretary of the Interior as 
swamp and overflowed lands in pursuance of the act of 1850, but the 
list was afterwards canceled without according the purchaser from 
the state a hearing, it being held that the claimant was given suffi- 
cient opportunity for a hearing upon the question whether the land 
was swamp or not when the Secretary of the Interior proceeded in 
regular order in determining whether the homesteader was entitled 
to his final certificate and patent. In doing so it was the duty of that 
officer to ascertain and détermine whether the land was public or not, 
or specifically whether or not it was included in any previous grant, 
and necessarily therefore to détermine whether it was not swamp or 
overfiowed land. The court say, in that case, speaking through Mr. 
Justice Bean: 

"When the defendant's application for a patent was made under his home- 
stead entry, it became the duty of the Secretary of the Interior, as the head of 
the Land Department, and by virtue of his gênerai control over the disposi- 
tion of the public lands, as well as under the provisions of the swamp land 
act, to ascertain whether the land applied for was in fact public land, and, 
when the defendant's final proof was accepted, and a patent issued to him, It 
was In légal contemplation decided that the land was not swamp and over- 
flowed within the terms of the grant to the state. The acceptance of défend- 
ant's final proof, and the issuance of a patent to him, were. so far as appears, 
made in the regular course of business and orderly administration of the laws 
of the United States relating to the disposition of public lands, after the 
usual notice in such cases. The plaintiff could hâve appeared and contested 
the defendant's right to a patent, on the groimd that the land was in fact 
swamp and overflowed, and passed to the state by the swamp land act. Ho 
did not pursue that course, but, nevertheless, the action of the Land Depart- 
ment is as conclusive upon him as if he had appeared and made an unavailing 
contest." 

So in the case at bar the usual notice given, which précèdes the 
final proof on a homestead entry, afforded opportunity to the plaintiff 
to appear and contest the right of the homesteader to his patent, and 
a showing that the land was in fact swamp and overflowed land 
would hâve defeated that right; but failing in such appearance, he 
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is precluded by the détermination of the Secretary of the Interior that 
the homesteader was entitled to a patent, and cannot be heard now 
to say, as against that patent, that the land was swamp and overflowed 
in 1850, as he allèges. 

It follows that the demurrer to the bill of complaint must be sus- 
tained, and such will be the order of the court. 



riIE CHARLES A. CAMPBELL. 

(District Court, D. Massachusetts. December 28, 1905.) 

No. 1,700. 

1. CoLMSiON— Satlinq Vessels Meeting— Failtjre to Keep Lookotjt. 

A collisiou between tbe sclïoouers Whiton and Campbell, which oc- 
curred in the night ofï the coast of Cape Cod, the two vessels being on 
nearly opposite courses, held to hâve been due to the fault of the Whiton, 
which was the burdened vessel, sailing free with the wind on her port 
Bide, in not keeping an efficient lookout even after the Campbell was seen 
at a distance of some four miles, in conséquence of which the vessels 
were less thnn a mile apart, with the Whiton headed across the Camp- 
bell's bows, and the danger of collision was imminent, before any change 
was made in her course which was then too late. The Campbell held 
not in fault. 

2. SaME CONTKIBtTTOEY FAULT — CHANGE OF COURSE IN EXTBEMIS. 

A change of course by the privileged one of two vessels approaching 
each other, if made to avoid a collision which, in the judgment of her 
niaster, who was a compétent navigator, was otherwise unavoidable, 
will uot be held a fault, where the dangerous situation was clearly due to 
the fault of the other vessel. 

In Admiralty. Suit for colHsion. 

Bingham, Smith & Hill, for Hbelant. 
Carver & Blodgett, for claimant. 

DODGE, District Judge. Between 11 and 13 o'clock in the evening 
of April 25, 1905, the schooners Harry L. Whiton and Charles A. 
Campbell came into collision off Nauset, Cape Cod. The Whiton 
was sunk and totally lost. By this libel her owners seek to recover 
damages for her loss against the Campbell. 

The voyages upon which the two vessels were bound at the time 
took them around Cape Cod in opposite directions. The Whiton 
was bound northward, for Salem. The Campbell was bound south- 
ward, for Newport News. The Whiton was a three-masted schooner, 
was carrying a cargo of 750 tons of coal, and had on board a crew 
of six ail told, viz., captain, mate, steward, and three seamen. The 
Campbell was a four-masted schooner, she had no cargo on board, 
and lier crew included six seamen, besides captain, mate, steward, and 
engineer. 

In passing that part of Cape Cod off which this collision occurred, 
vessels bound upon the above voyages respectively would tend to 
follow courses opposite in direction or nearly so, provided the di- 
rection of the wind were such as to permit each to steer as it would de- 
sire. The direction of the wind in this case was such as not to prevent 
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either vessel from heading as she wished, except to the extent below 
stated. Upon the évidence, the courses of the vessels, as steered before 
any question of colUsion became involved, were nearly opposite in di- 
rection. The Whiton's évidence is that she was steering N. by E., and 
that she had the wind, which was ofif shore, a Httle aft of abeam on 
her port side. According to the CamphelFs évidence, that vessel 
was steering S., and she is claimed to hâve been closehauled. Her 
witnesses state that she had endeavored to head to the westward of 
S., but found that the direction of the wind did not permit her to do 
so. The exact direction of tlie wind, liowever, and the question 
whether the Campbell was sailing as close to it as she could go or not, 
are neither of them important. In any case the Campbell, whether or 
not strictly closehauled, had the wind on her starboard side, and had 
therefore the right of way as against the Whiton, which had the 
wind on her port side. The night was dark, but clear. There was 
no moon until after midnight. There was nothing to prevent the 
lights of either vessel from being seen on board the other. Each ad- 
mits having seen the other's lights, either separately or together, at 
one time or another before the collision. Each admits having first 
sighted one or the other of the other's lights at a considérable dis- 
tance, far enough in any event to allow ample time and room 
for keeping clear. The fact that they came together under thèse 
circumstances, instead of keeping clear, requires the conclusion that 
there was négligence on the part of one or the other, or of both. 

Since the Campbell had the right of way and the duty of avoid- 
ing her was therefore upon the Whiton, the conduct of the latter 
vessel is first to be examined. The burden of explaining the failure 
to avoid collision, and of showing that it was not due to négligence 
on her part, is in the first place upon her. It appears from her 
évidence that the collision happened during the mate's watch on deck, 
which was to last from 8 o'clock until 13; that on this voyage she 
had three seamen before the mast, instead of the four, who, with the 
master, mate, and cook, made up her regular crew of seven ; and that 
the mate's watch happened to be the watch left short-handed, so that 
it consisted on the evening in question only of the mate himself and 
one seaman, instead of the mate and two seamen, as would hâve been 
the case had not the vessel been making the voyage with one man 
less than usual in her crew. The Whiton's évidence further shows 
that since 10 o'clock the only persons on her deck had been the mate 
and the one other man in his watch, who had taken the wheel at that 
hour while the mate went on lookout; that the mate did not stay for- 
ward on lookout ail the time after 10 o'clock, but at times left the 
forecastle head and attended to the pumps, which were situated on 
the main deck aft of the mainmast ; that the vessel was leaking at the 
time, so much as to require pumping, at least as often as every half 
hour, for not less than from three to five minutes each time; and 
that since 10 o'clock the mate had not been at the lookout's post on 
the forecastle head ail the time, even when he was not engaged in 
pumping, but had remained for a part of the time on the main deck 
or on the poop, instead of on the forecastle head. The mate testified 
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that the first he saw of the Campbell was her red light, that he first 
saW it when he was on the forecastle head, that it then bore about 
two points on the Whiton's weather or port lîow, and that it was then 
at a distance from the Whiton which he estimated at about four miles. 
After sèeing it, he said he left the forecastle head, went aft to the 
pump, spent about five minutes there in pumping, then went from the 
pump to the port side of the poop, and upon looking from there for 
the vessel he had previously seen from the forecastle head, saw her 
green instead of her red light, from three-quarters of a mile to a mile 
away. Upon this, his first view of the green light, it did not seem 
to him that the vessels would go clear if neither changed her course. 
He therefore gave the order to luiï, and this, upon his évidence, was 
the first measure taken toward altération of the Whiton's course after 
the Campbell's red light had been seen. The bearing of the green 
light, when he first saw it as above, he stated to be perhaps half a 
point on the Whiton's port bow. The vessel bearing it then seemed 
to him to be coming very nearly for the Whiton, and to be heading 
across her bow. 

The mate's further évidence was that, after his order to luff the 
Whiton came up a point or so ; that he watched the Campbell and saw 
her red light again, indicating that she also was luffing; and that 
he thereupon ordered the Whiton kept ofif — the Campbell then being 
only about one quarter of a mile away. As this last order was given 
the captain of the Whiton arrived on deck, and instantly counter- 
manded the order to keep ofï by an order to luflf, taking hold of the 
wheel himself to assist in luffing. Collision followed at once, the 
Campbell's bow, according to the mate of the Whiton, striking the 
Whiton's starboard bow forward of her fore rigging. 

Négligence on the Whiton's part, in failing to keep a proper look- 
out, sufficiently appears from the mate's évidence taken by itself. 
He was under taking to do the lookout's duty. He knew another 
vessel was not far from ahead of his own vessel. With the wind as 
it was, her course could not in any case hâve been far from opposite 
to his own; yet, instead of watching her approach, he left the look- 
out's position and occupied himself at the pump or elsewhere until 
the approaching vessel had got within a mile of his own vessel. When 
at last he did look again for her, he found her where he had not 
expected to find her, and in a position which threatened collision. 
During the time of his failure to watch the Campbell's approach 
as above, there had been no one else to watch it except the man at 
the wheel, who could not from his position hâve supplied the want 
of a lookout properly stationed, even. if he had known of the Camp- 
bell's présence as soon as the mate knew it, and had been from that 
time observing her. 

The évidence given by the man at the Whiton's wheel shows 
affirmatively that there was no observation of the Campbell's approach 
by him, from the time the mate ceased to observe it. Nothing what- 
ever was said to him by the mate about the vessel whose red light 
had been seen, either before or after the mate left the forecastle head. 
He was left to discover the Campbell for himself. This he did while 
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the mate was at the pump. What he first saw of her was, not her 
red light alone, both both her lights. They were then about three 
miles off, according to his estimate, and they bore about a point and 
a half on the Whiton's weather bow. But so far as anything to be 
donc by the Whiton was concerned he might just as well not hâve 
seen them at ail. He said nothing about them to the mate, who 
fînished pumping and went aft without discovering that, instead of 
a red light, both red and green were now visible net far from ahead 
and bearing less rather than more over the port bow, than the red 
light had borne when he last saw it. If it is possible to say that the 
conditions did not demand immédiate change of course on the 
Whiton's part when the approaching vessel was three or four miles 
away, it is wholly impossible to excuse her failure to make any 
change until the two vessels were within a mile of each other, into 
which she was led by culpable ignorance of the true situation. Each 
had ail or nearly ail sail set, and was going at a rate of six or seven 
knots. An interval of a mile would thus be closed in from four to 
five minutes. Under circumstances such as appear from the above 
évidence no such proximity should hâve been allowed to occur. It 
was the more dangerous because of the Whiton's ignorance. It 
was the Whiton's duty to hâve avoided it by a change of course 
made soon enough to hâve prevented it from occurring at ail. If it 
did occur in the manner described by the witnesses from the Whiton, 
then that vessel was to blâme for it, and cannot, on her own évidence, 
be exonerated from responsibility for the collision which resulted. The 
mate had no right to assume from what he had seen before leaving 
the lookout's position that no change of course would be required. 

The failure to keep a proper lookout and the resulting failure to 
avoid dangerous proximity, with which the Whiton is thus chargeable 
upon her own évidence, hâve the further conséquence that, upon ques- 
tions regarding which that évidence conflicts with the évidence from 
the Campbell, the Campbell's évidence has the stronger claim to crédit, 
because no such failure appears on her part in the matter of keeping 
a lookout. The évidence from the two vessels is strongly in conflict, 
as will appear, upon two important subjects: (1) The bearing of 
the two vessels from each other during the entire time of their ap- 
proach; (3) their respective changes of course after the Whiton's 
first change of course by luffing. That the Whiton did lu£f before 
the vessels came together is not disputed. The Campbell's witnesses 
so testify, but they claim that at the time she did so the vessels were 
close together, and that the Campbell had already luffed as a last re- 
sort. 

On board the Campbell, three men besides the captain composed 
the watch on deck. One of the men had been at the lookout's station 
forward since 11 o'clock, another had been at the wheel since 10 
o'clock, the "free hand" was on deck forward, and the captain 
had been on deck and in command during the entire watch. From 
their évidence it appears that the man on the lookout first saw the 
Whiton's red light then distant two or three miles and bearing about 
two points over the Campbell's starboard or weather bow. He re- 
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ported it and thereafter watched it from the lookout's position. The 
captain, who was aft when the report was made, came forward, saw 
the light for himself, and then, returning aft, also watched it until 
the colUsion, using his glasses in doing so. 

According to the statement of the lookout and the captain, the 
Whiton continued to approach and to bear more nearly ahead, ail 
the time showing her red light only, until the red light was almost 
directly ahead, and the Whiton only a few lengths away, so near that 
collision was unavoidable unless something was done. The man on 
lookout then sang out, "For God's sake, luff, or we'll be into herl" 
The Campbell's wheel was thereupon put hard down, but no sooner 
had this order been given than the Whiton showed both lights; the 
green light then for the first time appearing with the red. The 
Campbell luffed somewhat under her change of helm, but collision 
followed almost immediately after; the two vessels coming together 
nearly head on. The accounts coming from the captain and man on 
look-out are confirmed by those from the man at the wheel and the "free 
hand," so far as their observation went; but they had not, as had the 
captain and lookout, watched the Whiton constantly from the time 
her red light was first reported. 

I am obliged to accept the évidence from the Campbell in préfér- 
ence to that from the Whiton, where they conflict; and therefore to 
find that the Whiton had been, at ail times before the Campbell's 
wheel was put down, on the Campbell's starboard bow; that until 
then no change had been made in the Campbell's course; that the 
Campbell had not up to that time shown her red light to the Whiton, 
or been in such a position with référence to the Whiton as would cause 
her red light to bear over that vessel's port bow. To find otherwise 
requires me to reject entirely the évidence of the Campbell's watch on 
deck. I cannot so reject it on the strength of the évidence of the 
Whiton's watch on deck, for the reasons already given. I am com- 
pelled to believe, upon ail the évidence, that the two men on the 
Whiton failed to observe accurately the true manner of the Camp- 
bell's approach, and that having negligently allowed themselves to 
get too near a vessel from which they ought always to hâve kept at 
a safe distance, they became confused, when their danger was sud- 
dently realized, to such a degree as to be incapable of reporting cor- 
rectly the situation then existing or what followed afterward. The 
mate's order to keep ofï, countermanded by the captain as soon as 
given, is an indication of confusion in judgment under the pressure 
of emergency. 

The évidence from the Whiton tends to show that the place of colli- 
sion was further off shore than would appear from the évidence from 
the Campbell. No conclusion, however, which would aflfect any of the 
results above reached, could in my opinion be drawn from a finding 
that the évidence from one vessel was more nearly correct upon this 
point than that of the other. No witness on either side had any more 
accurate means of locating the place of collision at the time it occurred 
than his estimate of distances from points previously passed and of 
courses and distances steered after passing those points. Wherever 
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the place of collision was, I hâve no doubt that the two vessels ap* 
proached it upon courses which were, except as varied when collision 
was imminent, nearly opposite courses, intersecting at an angle of one 
point or thereabout; their respective courses and bearings from each 
other being substantially as found above. 

It foUows that the Whiton must be held in fault for the collision, 
for her failure to keep a proper lookout, for her failure to keep out of 
the Campbell's way as required by article 17 of the sailing rules, and 
also because she did not avoid crossing ahead of the Campbell as re- 
quired by article 22. There was nothing in the circumstances of 
the case to prevent her from keeping clear of the Campbell without 
crossing ahead of that vessel; but while her red light bore over the 
Campbell's starboard bow and was coming to bear more and more 
directly ahead, she could only hâve been heading across the Camp- 
bell's bow. 

The Campbell did not hold her course until the vessels came to- 
gether, and it romains to consider whether her failure to do so was 
a fault contributing to the collision. Under the circumstances as I 
find them to hâve been, I do not think it can be so considered. From 
the time the Whiton had first been seen a change of course on her 
part tending to keep her out of the Campbell's way had been ex- 
pected by those on the Campbell. Such a change they had a right 
to expect, but instead of it they saw the Whiton keep on into a situ- 
ation which became more dangerous as the vessels got doser. The 
longer she continued to do so, the more strongly did her management 
indicate that the persons navigating her were not aware of the danger 
and could not be relied on to do what was required of them in avoid- 
ing it. Under such circumstances, change of course on the part of 
the vessel not having the duty of keeping clear, is not always fault 
on her part. If made to avoid a collision which in the best judg- 
ment of a compétent navigator then seems otherwise unavoidable, it 
is held not to be fault. The City of Augusta, 80 Fed. 297, 25 C. C. A. 
430; The Zampa (D. C.) 113 Fed. 541; The Oueen Elizabeth, 
122 Fed. 406, 59 C. C. A. 345. The compétence of the Campbell's 
master is established by many years' expérience in commanding 
similar vessels. The careful observation of the Whiton during her 
approach and the avoidance of any change of course on the Camp- 
bell's part until the red light was close under her bow, are, in my 
judgment, sufficient to show that the order to luff was such an exer- 
cise of his best judgment as should prevent its being regarded as a 
fault. Its tendency was to head the Campbell away from the Whiton, 
and it might, in my opinion, hâve avoided collision, but for the sub- 
séquent lufif bj that vessel — a change of course on her part which 
should hâve been made long before. 

In coming to the above conclusion I hâve, of course, accepted the 
Campbell's estimate of the distance between the two vessels, when 
her course was changed, as much more nearly correct than that which 
is supported by the Whiton's évidence; and I hâve also found, upon 
the évidence from the Campbell as opposed to that from the Whiton, 
*at the Campbell luffed before the Whiton did, or at least before 
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the Whiton had Corne up into the wind enough to let it be seeti on 
board the Campbell that she was luffing. If the Whiton lufifed three- 
quarters of a mile away, and before the Campbell luffed, a différent 
conclusion would be required. But upon the whole évidence I do not 
believe that those were the facts. 

The charge made in the libel that the Campbell failed to stand 
by the Whiton and render assistance to her crew is not supported by 
the évidence. 

The Whiton had stopped in Vineyard Haven earlier on the day of 
the collision, in order that her mate might hâve a tooth extracted 
which had troubled him during the voyage from New York, and 
which was threatening to cause him further suffering. The leaky and 
short-handed condition of his vessel appears to hâve thrown upon 
him, since the voyage began, considerably more than his ordinary 
share of duty on board. Thèse circumstances may relieve him in 
some degree from such personal blâme as the above findings would 
tend to impute to him; but they cannot, of course, be regarded in 
determining the question of fault between the two vessels. 

The Whiton is held solely in fault for the collision, and the libel 
is dismissed 
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(Circuit Court, N. D. Oalifornla. January 12, 1906.) 

No. 13,410. 

1. TEADE-MAEKS — PUBPOSE. 

It is the primary purpose of a trade-mark to Indlcate the producer of 
the article or commodity on whlcù It Is used, and to distingulsh It from 
lilce articles produced by others. 

[Ed. Note. — For cases In point, see vol. 46, Cent Dlg. Trade-Marks and 
Trade-Names, § 1.] 

2. SaME — DlSTINCTIVENESS OF DeVICE — StAE. 

A représentation of a star cannot by Its own meaning Indlcate the 
origln or ownerehip of such an article as lubricating oil, nor in view of 
its gênerai use as a symbol can it be appropriated as a trade-mark except 
in connection with other devices or words such as to render the whole 
characterlstlc. 

[Ed. Note.-— For cases in point, see vol. 46, Cent. Dig. Trade-Marks and 
Trade-Names, § 8.] 

3. Same — Infeingement. 

A trade-mark for a lubricating oil, consistlng of the représentation of 
a flve-pointed star, with the word "Galena" above and the word "Oil" be- 
low it, and the letter "G" In its center, is not infringed by a devlce con- 
sisting of a six-pointed star made by imposing one triangle upon another 
and havingthe words "Extra Star" In connection. 

In Equity. 

This is a suit by the Galena-Signal Oil Company, a corporation organized 
and existing under the laws of Pennsylvanla, against W. P. Fuller & Oo., 
a corporation organized and existing under the laws of Califomia, to restrain 
the infringement of compiainant's trade-mark. The motion before the court 
is for a preilminary injunctlon, and was heard upon the biii of complaint 
and answer and affldavits introduced by both the complainant and défendant 
in support of their respective claims to the trade-mark in controversy. 
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Chickering & Gregory, for complainant. 
Wright & Lukens, for défendant. 

MORROW, Circuit Judge (orally). The complainant is a cor- 
poration organized and existing under the laAvs of Pennsylvania, 
having its principal place of business in the city of Franklin, Venango 
county, Pa. The défendant is a corporation organized and existing 
under the laws of the state of California, having its principal place 
of business in the city of San Francisco. 

It is alleged by the complainant that it is the sole proprietor of a 
certain useful préparation or compound known and designated as 
lubricating oil, a product of petroleum of great utility, especially as a 
lubricant for locomotives, machines, engines, and machinery of various 
kinds; that on or about January 1, 1870, the Galena Oil Works, 
Limited, of Franklin, Pa., having entered into the business of com- 
pounding and vending said préparation or compound of lubricating oil, 
and putting up the same in suitable barrels and other packages and ré- 
ceptacles, and under appropriate marks and labels, and having be- 
come fully satisfied that said préparation or compound was of great 
merit and value, did, for the purpose of prosetuting appropriately 
and efficiently their business of making and vending and causing to 
be furnished for the market said compound, and to distinguish its 
said product or préparation from ail other similar compounds or pro- 
ductions made, used, or sold by other parties or persons, adopt the sym- 
bol and représentation of a star as its trade-mark, and cause it to be 
placed upon barrels and other réceptacles and packages, and upon 
its advertisements to the public of the same, the said star symbol, to- 
gether with the name of said company and place of manufacture ; that 
the said use of the said symbol at once became extensive, and was 
widely known and recognized as the trade-mark and the distinguishing 
symbol of the manufacture of the Galena Oil Works, and such use 
was widely known and acquiesced in by the public. 

It is further alleged that the Galena Oil Company, of Franklin, Pa., 
incorporated under the laws of Pennsylvania, became the successor and 
owner of the entire business of the said Galena Oil Works, and con- 
tinued to make, use, and vend the same lubricating oil at the same place 
and throughout the United States, and to distinguish their manufacture 
and sale of the same by the same mark and in the same manner as it 
had before been used and advertised by its predecessor. 

It is further alleged that the complainant, the Galena-Signal Oil 
Company, became and is the successor of the said Galena Oil Com- 
pany, and owner of the entire business thereof, and has continued to, 
and does now, extensively make and sell the same goods and to use 
the same star symbol and trade-mark upon barrels, réceptacles, and 
packages containing the said lubricating oil made, used, and sold by 
it, the same as was practiced by its predecessor; that the use of 
the said star symbol trade-mark, first by the Galena Oil Works, then 
by its successor, the Galena Oil Company, and then by the complain- 
ant, the Galena-Signal Oil Company, has been continuons since the 
year 1870, as a distinguishing mark in the said manufacture and sale 
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of the said lubricating oil compound, placed upon ail réceptacles con- 
taining the same, and which continuous use has been well known to the 
public and acquiesced in by it, except by the wrongful acts and use 
of the défendant 

It is alleged that the claimant has expended large sums of money, 
much exceeding $20,000, in introducing to the public use said lubricat- 
ing compound, labeled with the star symbol and known as the "Star 
Brand," and for the forming of connections and other arrangements in 
the promotion of its business for trade and commerce in said compound 
so labeled throughout, not only ail the United States and territories, 
but also with foreign countries ; that it has used said mark extensively 
in the State of California, and in the city of San Francisco, in said staie, 
that for the better protection of complainant's interests it did, on the 22d 
day of November, 1902, and under the provisions of an act of Congress 
approved March 3, 1881, c. 138, entitled "An act to authorize the regis- 
tration of trade-marks and protect the same" (21 Stat. 502 [U. S. Comp. 
St. 1901, p. 3401]), apply to the Commissioner of Patents to register 
the said symbol as the trade-mark of the complainant, and, having com- 
plied with the requirements of the law in that behalf, the Commissionei 
of Patents, afterdue examination, did on the 23d day of September, 1902, 
issue the certificate of the United States Patent Office, numbered 
39,537, to the complainant, setting forth such registration by the com- 
plainant, as appears by a certified copy of the certificate annexed to 
the bill of complaint. 

It is alleged that the défendant, W. P. Fuller & Ce, is doing busi- 
ness as a dealer in and manufacturer of paints, painters' supplies, oils, 
lubricants, and lubricating oils in the city of San Francisco, and that, 
in violation of complainant's rights, it has fraudulently offered and sold, 
and is continuing to advertise and offer for sale in said city, in the state 
of California, and elsewhere in the United States, an oil for lubricat- 
ing purposes, put up in réceptacles, with labels and brands on said 
réceptacles containing the words, "Star Engine Oil. W. P. Fuller & 
Co.," together with the figure of a star. 

It is further alleged that défendant on October 19, 1897, procured 
the registration at the Patent Office of a trade-mark consisting of the 
words "Extra Star," as appears by certificate of the Patent Office, 
numbered 30,716; that a part of this trade-mark was the figure of a 
star declared to be used by défendant, among other things, on lubri- 
cants and lubricating oils, the essential features of which mark were 
the pictorial représentation of a star formed by placing two triangles 
one above the other, and the words "Extra Star," and which the de- 
fendant declared had been in use by it and its predecessors since 1880 : 
that on September 4, 1901, the Galena Oil Company, predecessor of 
complainant, filed its application in the Patent Office for one form 
of its trade-mark on lubricating oils, consisting of a star formed by 
tvvfo crossed triangles, with the letter "G" inclosed in the figure thus 
formed; that after some proceedings, in which it is shown that the 
Galena Oil Company was the successor of the Galena Oil Works, 
which latter company, as before said, was the first owner of the star 
trade-mark as set forth in patent office certificate No. 23,966 of Janu- 
ary 2, 1894, an interférence proceeding was instituted to détermine 
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the question of the presumptive lawfulness of the daim and priority 
of adoption, use, and right of possession as between the Galena Oil 
Company and W. P. Fuller & Co. as to the said star trade-mark ; that 
thereupon the Galena Oil Company took its testimony in said pro- 
ceeding, but that W. P. Fuller & Co. took no testimony therein; that 
after further due proceedings in accordance with the provisions of the 
law were had, and upon a full hearing, the examiner of interférences, 
and afterwards the Commissioner of Patents, upon appeal by W. P. 
Fuller & Co. from the décision of said examiner, both determined and 
held that the essential matter common to the application of the Galena 
Oil Company and the said mark of W. P. Fuller &. Co. was the repré- 
sentation of a star on réceptacles containing lubricating oil, and both 
of said tribunals awarded priority of adoption, use, and ownership to 
the said Galena Oil Company as against said W. P. Fuller & Co., and 
thereupon, as the resuit of said proceedings, certificate No. 39,53C 
was issued by the United States Patent Olïice to the said Galena Oil 
Company on December 23, 1902; that the complainant became the 
owner of said certificate and the trade-mark therein described as the 
successor of said Galena Oil Company. 

It is further alleged that, notwithstanding the premises, the défend- 
ant has, since on or about the Ist day of January, 1888, at San Fran- 
cisco, and other places within this jurisdiction, against the protest 
and notices of complainant, and in violation of complainant's rights, 
continued, and still continues, to fraudulently and unlawfully ofïer for 
sale, and to sell and advertise for sale, lubricating oil for engines, lo- 
comotives, etc., in packages containing the same, and to distinguish 
the same in the trade and in its advertisements by the figure of a star, 
and known at the "Star Brand" of lubricating oil. It is further alleged 
that, by reason of the aforesaid acts and doings of the défendant, the 
public and purchasers are liable to be confused and misled and deceived 
into supposing that in the purchase of said Star brand of lubricating oil 
they are obtaining complainant's genuine lubricating oil, owing to the 
similarity of the name and désignation and appearance of the symbol 
and brand to that used by the défendant; that the value and useful- 
ness of the trade-mark of complainant, by reason of the acts of the de- 
fendant, is likely to become, and has become, seriously impaired; that 
complainant has been, and will thus be, deprived of the benefit to which 
it is justly entitled as the exclusive proprietor and owner of said 
trade-mark. 

It is alleged that the damages sufFered by the complainant by rea- 
son of its loss of the rightful benefit of its trade-maric and the 
impairment of its business and diversion of profits, and injury to its 
name and réputation caused by the wrongful acts of the défendant, 
are difficult of estimation, but that the damages from such wrongful 
acts are, exclusive of interest and costs, upwards of the sum of $10,000. 

The complainant prays for an injunction requiring the défendant 
to desist from the imitation, or colorable imitation, of complainant's 
trade-mark, and from using the name or symbol of a star in their busi- 
ness, or as a mark upon any of their oil products used or sold as lubri 
cants. 
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The défendant în its answer dénies the material allégations of 
the çomplaint; dénies that the complainant, or any of its prede- 
cessors in interest, ever adopted the symbol or figure of a star to des- 
ignate lubricating oil produced by it or them, and used such a symbol 
for such a length of time and under such circumstances as to show an 
intention to adopt it as a trade-mark; dénies that the symbol of a 
star is or ever has been known or recognized by the trade or con- 
sumers of lubricating oil as indicating an article of lubricating oil 
made or sold by the complainant or any of its predecessors. On the 
contrary, défendant allèges that the symbol of a star as a trade-mark 
for lubricating oil was adopted as early as 1878 by the firm of Whittier, 
Fuller & Co., the predecessors in interest of the défendant; that from 
that time until the présent time it was continuously and exclusively 
used as a trade-mark for lubricating oil by the said firm of Whittier, 
Fuller & Co. and by the défendant, its assignée, as a trade-mark for 
lubricating oil ; that said Whittier, Fuller & Co. and the défendant hâve 
during this time sold lubricating oil under their said trade-mark of 
the value of $2,400,000, in California, Oregon, Washington, Nevada, 
Arizona, Idaho, and other states and territories of the United States, 
and hâve exported to the Hawaiian Islands, Australia, and elsewhere; 
that the said firm of Whittier, Fuller & Co. hâve expended over 
$98,000 in advertising and in payment of salaries of salesmen and 
others for the purpose of extending the sale of lubricating oil under 
that brand ; that the symbol of a star now is, and for a long time has 
been, known by the trade and consumers of lubricating oil as exclu- 
sively indicating lubricating oil produced and sold by the défendant; 
that with respect to the proceedings before the Commissioner of Patents 
défendant avers that it was advised by counsel to abstain from offering 
to the Commissioner on said interférence proceedings any évidence 
of its property rights in and to said trade-mark, and therefore abstained 
from so doing; that nevertheless the complainant did not by its évi- 
dence before the Commissioner show any such continued use of a star 
as would point out to the public that the goods on which it was said 
to hâve been used were the goods of complainant or any of its prede- 
cessors, nor did the complainant show to the Commissioner any such 
use of the said symbol by it or its predecessors as would in any man- 
ner create at law or in equity a valid trade-mark. 

The défendant in its answer refers in détail to its business trans- 
actions, and also the business of its predecessor, the firm of Whittier, 
Fuller & Co., and its use of the symbol and représentation of a star 
as a trade-mark on paints, oils, and lubricating oils, as well as illumi- 
nating oils. It allèges a sale in 1895 to the Standard Oil Company 
of that part of the business of the défendant which consisted in the 
dealing in and manufacture of oils, naptha, and gasoHne, together 
with the brand used by it in connection with those articles ; that in ac- 
cordance with the requirements of the Standard Oil Company the de- 
fendant registered its trade-mark of a star in the Patent Oifice at 
Washington; that since the said sale the Standard Oil Company has 
used the symbol of a star as a trade-mark for lubricating oils sold by 
it, and the défendant has also used the symbol of a star upon the lubri- 
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cating oîls produced and sold by it; that the trade of the défendant 
in said articles under that trade-mark has constantly increased, and 
in particular, owing to a great increase in the use of machinery oi 
ail kinds, the trade of défendant in lubricating oils bearing that trade- 
mark has greatly increased. 

It does net appear from the affidavits in support of the complaint that 
the défendant has sold or placed upon the market any of its product 
as and for the product of the complainant. No one appears to hâve 
been deceived by the defendant's trade-mark into purchasing its lubri- 
cating oils in the belief that he was purchasing lubricating oils pro- 
duced by the complainant. It is not alleged, and no fact is stated jus- 
tifying the inference, that there has been any false or deceitful repré- 
sentations or unfair dealing on the part of the défendant, or that it 
has had any fraudulent intent in the use of its trade-mark in the 
identification of its own goods. There is, therefore, lacking in this 
case the élément of unfair compétition in trade which is generally the 
essence of the wrong that brings the complainant into a court of equitj 
for relief against the infringement of a trade-mark. Canal Co. v. 
Clark, 13 Wall. 311, 322, 20 L. Ed. 581. The action is hmited to the 
charge that the défendant has infringed a technical trade-mark in 
violation of a right of property wherein the fraudulent intent is 
presumed. The object of the suit is to restrain a further violation of 
the alleged right of property. Elgin Nat. Watch Co. v. Illinois Watch 
Co., 179 U. S. 665, 674, 21 Sup. Ct. 270, 45 h. Ed. 365. 

This issue makes it necessary to consider the nature of a trade- 
mark. What is it? It has been determined that to acquire the right 
to the exclusive use of a name, device, or symbol as a trade-mark, it 
must appear that it was adopted for the purpose of identifying the 
origin or ownership of the article to which it is attached, or that such 
trade-mark must point distinctly, either by itself or by association, to the 
origin, manufacture, or ownership of the article on which it is stamped. 
It must be designed, as its primary object and purpose, to indicate 
the owner or producer of the commodity, and to distinguish it from 
îike articles manufactured by others. Columbia Mill Co. v. Alcorn, 
150 U. S. 460, 463, 14 Sup. Ct. 151, 37 L. Ed. 1144. It is manifest 
that the symbol or représentation of a star cannot by its own meaning 
indicate the origin or ownership of such an article as oil. It can only, 
then, be by association that its origin or ownership can be so indicated. 
But the représentation of a star is a familiar symbol, and can be found 
in every character of business and associated with ail kinds of products 
and goods. Standing alone, it is not sufficiently distinctive to answer 
the requirements of a trade-mark, for the reason that it has been 
adopted by many manufacturers and producers for ail kinds of articles. 
It can be found ail through the Patent Office Gazette, but always in 
connection with some other mark or device to indicate origin or owner- 
ship. The symbol or device which one is at liberty to affix to a 
product of his own manufacture as a trade-mark must be one not pre- 
viously appropriated, and which will distinguish the article from 
one of the same gênerai nature manufactured or sold by others. Manu- 
facturing Co. v. Traîner, 101 U. S. 61, 54, 25 L,. Ed. 993. 
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The complainant in this case seems to hâve understood this particu- 
lar feature of a trade-mark, and accordingly we find that it has used 
the figure of a star with other désignation and other marks to dis- 
tinguish its product and indicate origin and ownership, as, for in- 
stance, in the trade-mark of complainant now under considération 
the star has the letter "G" inserted in the body of the figure. This 
trade-mark is described in the Trade-Mark Register by the complainant 
and its predecessors as No. 23,9G5. The essential feature is declared to 
be "the words 'Galena Oil' and the représentation of a star that em- 
braces the letter 'G.' " The letter "G" is the initial of the word "Ga- 
lena," and indicates origin and ownership. It is true that on the same 
day the Galena Oil Works registered two other trade-marks, and one 
of thèse is the représentation of a star without other devices. This 
trade-mark is registered as No. 23,966. But there is no évidence 
that this trade-mark has been used by the complainant, and it is not 
involved in this controversy. 

There is a peculiar matter in connection with thèse trade-marks 
In the interférence proceedings had before the Gommissioner of Patents 
in 1903, the trade-mark described as that used by the complainant, and 
its predecessors was No. 23,965, with the words "Galena Oil" and the 
letter "G" inserted in the middle of the star. In the testimony of the 
witnesses, where they refer to the registration, the number is given as 
23,966, the device of which is a star simply, without any other désigna- 
tion associated with it. But in describing that trade-mark the witnesses 
describe trade-mark No. 23,965, which has the words "Galena" above 
the star and "Oil" below the star, and the letter "G" in the center of tht 
star. Now, the Gommissioner, in passing upon this case, correctly treat- 
ed the trade-mark used by the complainant and its predecessors as being 
No. 23,965, and not No. 23,966, and he held that the registration of 
this trade-mark proved priority over defendant's trade-mark registered 
in 1897. 

In 1896 Whittier, Fuller & Co. filed for registration a trade-mark 
composed of two triangles, one imposed upon the other, making a six- 
pointed star, and the words "Extra Star" above it. In that applica- 
tion it was declared that the essential feature of the trade-mark was 
a pictorial représentation of a star formed by placing two triangles 
one above the other, and words therewith, "Extra Star." The com- 
plainant files a trade-mark, registered as No. 39,536, in 1902, or six 
years later than that of the défendant, composed of two crossed tri- 
angles, with the letter "G" inclosed in the figure thus formed. The 
Gommissioner of Patents allowed this registration to be made, upon 
the theory that it had been adopted by the complainant in 1894; that 
is to say, that the registration in 1894 of a five-pointed star, with 
"Galena" above, and "Oil" below, and a letter "G" in the center. 
was the same as a six-pointed star formed by two triangles, one 
placed upon the other, with the letter "G" in the center registered in 
1902. I do not concur in this view. But the question is, does the de- 
fendant's trade-mark infringe the complainant's trade-mark, in any 
aspect of the case? 

The complainant's trade-mark is a five-pointed star, has the lerter 
"G" in it, and the words "Galena" above, and "OU" below it. The de- 
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fendant's device is that of two triangles, one impcsed upon the other, 
making a six-pointed star, and has the words "Extra Star" added to 
it. My opinion is that the defendant's device will not deceive anybody 
into the belief that it is complainant's trade-mark, or is intended to 
cover complainant's goods. The resemblance is not so close as to 
deceive any ordinary purchaser buying with ordinary caution. Be- 
sides, défendant places its name upon its product to further distin- 
guish it from ail others, and déception seems impossible. I ought to 
say, further, that, while thèse proceedings hâve been taken in the 
Patent Office, the complainant claims its right in this trade-mark 
as a common-law right. But the proceedings in the Patent Office 
and the évidence before the court show what the complainant claims 
as a trade-mark, namely, a five-pointed star, with a letter "G" in the 
center, and the words "Galena" above and "Oil" below the star. 
It appears from the affidavit of Charles Miller, the président of the 
complainant, that the trade-mark used by it and its predecessor con- 
sisted of a star with the letter "G" in the center, the letter "G" in- 
tended to stand for "Galena," the brand of oil manufactured by said 
Company; that the use by said company of said trade-mark was 
begun about the year 1870, and that said star, with the letter "G" in 
the center, has been in continuous use from about the year 1870 down 
to the présent time, either by the complainant or its predecessors in 
title; that there were two forms of stars, one being a five-pointed star 
and the other a six-pointed star, with the letter "G" in the center, and 
both forms of this trade-mark were used on precisely the same char- 
acter of goods manufactured by the said company. The affidavit of 
D. D. Mallory, the bookkeeper of the complainant, who has been in 
the employ of the complainant and its predecessors since 1880, refers 
to the letter heads used by the Galena Oil Company, showing the 
trade-mark of the double star, with the letter "G" m the cenrer, and 
the witness allèges that this trade-mark had been in continuous use 
by the Galena-Signal Oil Company and its predecessors in title on 
ail its stationery since the witness had been in their employ, covering 
a period of 23 years. 

The évidence introduced before the Commissioner of Patents in the 
interférence case shows that this particular trade-mark was not used 
on the packages of oil sent out by the complainant or its predecessors 
before December, 1899. The évidence on the part of the défendant 
shows that the six-pointed star, with the words "Extra Star" above, 
had been in use by the défendant and its predecessor since 1878, or 
for more than 20 years prior to the time complainant used the same 
trade-mark on its goods. The trade-mark used by the complainant on 
its goods prior to 1899 was the five-pointed star, with the words 
"Galena" above and "Oil" below, and the letter "G" in the center. 
This trade-mark the Commissioner of Patents held was substantially 
the same as defendant's six-pointed star, with the words "Extra Star" 
above. In this view, as before stated, I do not concur. But I hokl that 
defendant's six-pointed star, with the words "Extra Star" above, is 
not calculated to induce any one buying defendant's goods into the 
belief that such person is buying complainant's goods with the trade- 
142 F.— 64 
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mark of the five-pointed star, with the words "Galena" above and "Oil" 
below, and the letter "G" in the center. In support of this view, it is 
somewhat significant that thèse two trade-marks were not brought 
into conflict until 1903. The partial explanation is that complainant 
was selling its lubricating oils in the eastern states and exporting 
them to Europe, while the défendant was selling its lubricating oils in 
the western states and exporting them to the Hawaiian Islands and Aus- 
tralia. It further appears that the complainant and its predecessors 
hâve been selling its lubricating oils to large railroad companies, who 
doubtless bought the oil because it was produced by the complainant 
and its predecessors, who had achieved a réputation for producing a 
high character of oil under the name and brand of "Galena Oil," and 
not under any trade-mark. This fact I tliink sufRciently appears from 
the pamphlet introduced in évidence concerning complainant's "Galena 
Oils," where no référence is made to any trade-mark under which 
complainant's product is sold. 

It follows that the trade-mark of two triangles forming a six- 
pcinted star, with the letter "G" in the center, not having been used 
by the complainant as a trade-mark until 1899, and the défendant 
having registered its trade-mark of a similar star with the words 
"Extra Star" above, in 1894, and having had this trade-mark in use 
since 1878, I do not find any infringement by défendant of complain- 
ant's trade-mark. 

The motion for a temporary injunction will be denied. 



LODER V. JAYNE et al. 

(Circuit Court, E. D. Pennsylvania. January 22, 1906.) 

No. 65. 

1. Monopolies — Conspibact — Restkaint oi' Trade — Bueden or Prooi'. 

The burden of proving a combination and consplracy between manufac- 
turers and wholesale and retall dealers of proprietary medicines and 
drugs in restraint of trade, In violation of Act Cong. July 2, 1890, c. 647, 
26 Stat. 209 [U. S. Comp. St. 1901, p. 3200], Injurious to plaintiff, and that 
défendants were engaged and took part In such consplracy, was on the 
plaintiff. 

2. Same — CoMBiNATioNS IN Resteaint oj Inteestate Commeece — FrxiNQ 

Pbices. 

Where three voluntary associations, composed of the manufacturers, 
wholesalers, and retailers, respectively, of drugs, proprietary medicines, 
etc., were organized to arbitrarily flx a minimum retall priée for such 
articles, which were of universal consumptlon and were of absolute and 
dally necessity, and then restricted the sale of such articles to such re- 
tailers only as conducted their retail business in accordance with the 
arbitrary standard of prlces, such combination was in restraint of Inter- 
state commerce in the drug trade in so far as it excluded "aggressive 
cutters" of prlces and those who dealt with them, and was In violation 
of Act Cong. July 2, 1890, c. 647, 26 Stat. 209 [U. S. Coinp. St. 1901, p. 
3200J, prohibiting monopolies in restraint of Interstate trade and com- 
merce, etc. 

3. Teial — Admission of Evidence — Obdeb op Pboof. 

In an action to recover damages for an alleged consplracy In restraint 
Of inteirstate commerce, it was withln the discrétion of the trial com-t 
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to admit évidence of acts and déclarations of varions of the défendant 
associations, their officers, coramitteea, members, and agents, made in tho 
absence of many of the other défendants, before a prima facie case of 
conspiracy had been establislied, and before privity of some of the de- 
fendants had been proven, on condition that sueh Connecting évidence 
should be thereafter given. 

4. MoNOPOiJES — Evidence — Findings. 

In an action for damages arising on an alleged conspiracy In restraint 
of Interstate commerce, in violation of Act Cong. July 2, 1890, c. 647, 26 
Stat. 209 [U. S. Comp. St. 1901, p. 3200], évidence held sufflcient to es- 
tabllsh the participation of certain of the défendants in such conspiracy. 

5. SAME — COMBINATIONS IN RESTEAINT OF THADE DAMAGES BUEDEN Oï 

Peoop. 

In an action for damages for conspiracv in restraint of Interstate com- 
merce, in violation of Act Cong. July 2, 1890, c. 647, 26 Stat. 209 [U. S. 
Comp. St. 1001, p. 3200], the burden was on plaiutiff to sliovv some 
real actual damage to his business by reason of the alleged unlawtul 
combination. 

6. Same — Damages — Evidence. 

Where, in an action for damages to plaintifC's business because of an 
alleged conspiracy in restraint of Interstate commerce, plaintifC claimed 
$5,000 compensation to himself for extra work claimed to hâve been re- 
quired by reason of such unlawful combination, but failed to prove how 
much additional time he was required to spend in hia business after the 
combination went into effect, he was not entitled to recover for such al- 
leged extra services. 

7. Same — Additional Capital. 

Where, in a suit for damages to plaintiff's business because of an al- 
leged unlawful combination in restraint of Interstate commerce, plaintifC 
claimed that because of such combination it was uecessary to put $10,000 
extra capital into his business from rents of his building, which were col- 
lected from time to time, but he testifled on cross-examination that the 
payments of interest and taxes on the building were in excess of the 
amount paid into the business, he was not entitled to recover Interest on 
such alleged additional capital. 

8. Same — Inceeased Cost. 

Where, by reason of an unlawful combination in restraint of Interstate 
commerce in violation of the Sherman act, plaiutiff was compelled to con- 
duct his business at a greater cost, though it was greater in volume, and 
by reason of the injury he reeeived a less percentage of return, he was 
entitled to recover such additional cost, though by reason of his increased 
efforts and the natural Increase of his business he was enabled to with- 
draw from the business for his personal services an amount equal to, or 
larger than, he drew from the business before the conspiracy became 
operative. 

At Law. On motion for a new trial. 

W. Wilson Carlile and Henry J. Scott, for plaîntiff. 

Morgan & Lewis, O. E. Shannon, H. C. Haines, F. M. Cody, Hop- 
per, Lessig & Smith, W. H. Hepburn, Charles Biddle, Frank Savidge, 
Henry D. Paxson, J. C. Jones, Henry La Barre Jayne, Irving P. 
Wanger, N. Dubois Miller, Joseph C. Fraley, and John G. Johnson, 
for défendants. 

HOLLAND, District Judge. The plaintiff, C. G. A. Loder, brought 
suit against the above-named défendants, in this district, to recover 
damages to his retail drug business, which he claims to hâve suffered 
by reason of an agreement, contract, combination, and conspiracy into 
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which the défendants entered and carried into efïect, în connection 
with other parties throughout the United States, in restraint of inter- 
state trade and commerce, contrarv to the provisions of Act Cong. 
July 3, 1890, c. 647, 26 Stat 209 [Û. S. Comp. St. 1901, p. 3200], en- 
titled "An act to protect trade and commerce against unlawful re- 
straints and monopolies." The provisions of this act of importance in 
this case are the following: 

"Section 1. Every contract, combination In the form of trust or otherwlse, 
or conspiracy In restraint of trade, or commerce among tlie several states or 
with foreign nations, Is hereby declared to be Illégal. Every person who shall 
make any such contract or engage in such combination or conspiracy shall be 
deemed guilty of a misdemeanor and on conviction thereof shall be punished 
by fine not exceeding flve thousand dollars or by imprisonment not exceeding 
one year or by both said punishments, in the discrétion of the court. 

"Sec. 2. Every person who shall monopolize or attenipt to monopolize or 
combine or conspire with any other person or persons, to monopolize any part 
of the trade or commerce among the several states or with foreign nations, 
shall be deemed guilty of a misdemeanor, and on conviction thereof, shall be 
punished by fine not exceeding flve thousand dollars or by imprisonment not 
exceeding one year, or by both said punishments in the discrétion of the court" 

"Sec. 7. Any person who shall be injured in his business or property by any 
other person or corporation by reason of anything forbidden or declared to 
be unlawful by this act may sue therefor in any Circuit Court of the United 
States in the district in which the défendant résides, or is found, without re- 
spect to the amount in controversy and shall recover threefold the damages 
by him sustained, and the costs of suit, including a reasonable attorney's 
fee." 

Under sections 1 and 2 of this act every contract, combination, or 
conspiracy in restraint of trade or commerce among the several states, 
or with foreign nations, and every combination or conspiracy to mo- 
nopoHze any part of the trade or commerce among the several states, 
or v^ith foreign nations, is declared to be illégal, and every person who 
makes such a contract, or engages in such combination or conspiracy, 
or combines or conspires to thus monopolize, is declared to be engaged , 
in an unlawful act; and the seventh section authorizes every person 
injured in his business or property to bring suit against such other 
person or corporation, who may be engaged in any such unlawful act, 
in the Circuit Court of the United States in the district in which the 
défendants réside or are found. 

The plaintiiï, claiming that ail thèse défendants were engaged in 
such a combination and conspiracy to monopolize and to restrain trade, 
forbidden by thèse sections, brought suit under the act, and filed his 
statement of claim. The case was put at issue, and tried at the Octo- 
ber term, 1905, and a verdict rendered in favor of the plaintiff against 
ail the défendants, excepting Jayne & Son and Campion & Co., for the 
sum of $20,738. Motions and reasons for a new trial were filed on 
behalf of ail the défendants, excepting the two above mentioned, and, 
in addition, there were filed motions for judgments non obstante vere- 
dicto upon the whole record in favor of H. K. Mulford Company, 
Hance Bros. & White, and Warren H. Poley. In addition to the re- 
quest for binding instructions at the trial in favor of ail the défendants, 
H. K. Mulford Company, Hance Bros. & White, and Warren H. 
Poley, by their attorneys, requested binding instructions in favor of 
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thèse particular défendants, which request was refused by the court, 
and under the provisions of the act of the General Assembly of the 
commonwealth of Pennsylvania, approved the 33d day of April, 1905 
(P. L,. 286), they are authorized to make this motion for judgment 
non obstante veredicto upon the whole record, in their favor. 

There are in ail 33 reasons for a new trial, which can be considered 
v.nder three différent heads : First, those which raise the questions as 
to whether or not the plaintiff charged and proved a violation of the 
Sherman act, and as to the correctness of the charge and rulings of 
the court in this connection ; second, the admissibility of certain évi- 
dence; third, the suffîciency of the proof of the différent items of 
damage claimed. 

In his statement of claim Loder allèges, and offered évidence to 
prove, that for more than 80 years he has been engaged in the busi- 
ness of dealing in drugs at wholesale and retail in the city of Phila- 
delphia, buying and selling his merchandise in various cities of the 
union without any hindrance to him by any one until November 1, 
1900, when the injury to his business complained of began, and this he 
says was brought about by the défendants and others acting together 
in a combination and conspiracy, which he lays in his statement of 
claim in language following: 

"The Proprietary Association of America, ttie National Wliolesale Druggists' 
Association and tlie National Association of Retail Druggists, their offlcers, 
delegates and members unlawfully entered into an agreement, combination 
and conspiracy in restraint of trade or commerce among the several States 
and with foreign countries in this, to wit: that they unlawfully agreed, con- 
tracted, combined and conspired to enhanee and arbitrarily to flx, regulate 
and détermine the wholesale and retail prices at which various commodities 
of the drug trade consisting of patent medicines, drugs and proprietary ar- 
ticles manufactured in the several states should be sold to the retail druggists 
and by the said retail druggists to the eonsumers, résidents of the several 
States of the United States." 

The Proprietary Association of America is an unincorporated asso- 
ciation composed of over 90 per cent, of ail the manufacturers and 
proprietors of patent medicines within the United States ; the National 
Wholesale Druggists' Association is an unincorporated association 
composed approximately of 95 per cent, of ail the wholesale druggists 
of America who are engaged in the business of selling at wholesale 
drugs and proprietary articles to retailers for the manufacturers and 
proprietors of thèse drugs throughout the United States, and ail the 
défendant wholesalers are members of this association; and the 
National Association of Retail Druggists is also an unincorporated 
association, with headquarters at Chicago, and has a membership com- 
posed of the local association of druggists, the members of thèse 
local associations comprising about 90 per cent, of the retail druggists 
in the cities, towns, and counties, or districts throughout the United 
States in which local organizations are formed, and thèse local 
associations are represented in the National Association by delegates 
periodically chosen for that purpose. There is also an incorporated 
association, one of the défendants, the Philadelphia Association of Re- 
tain Druggists, composed of nearly ail the retail druggists in the city 
of Philadelphia, and with which association ail the défendants named 
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in this suit who are engaged in the retail drug trade are connected 
either as members or officers. This local association is a member of the 
National Association of Retail Druggists, and thèse défendants, who 
are members, hâve been acting in accordance with the ruies and régu- 
lations of the National Association in the conduct of their business 
as retailers. 

The burden of proving the existence of this agreement, contract, 
combination, and conspiracy, and that the défendants were engaged 
and took part in it, was upon the plaintiff, and for that purpose évi- 
dence, which was uncontradicted, was offered to prove that the Na- 
tional Association of Retail Druggists had its central office in Chicago, 
and received fînancial support from ail the other associations and many 
of the members belonging to them; that from this central point or- 
ganizers were sent out for the purpose of bringing the local retail 
dealers into associations, and, as a resuit, Philadelphia retailers were 
organized into an incorporated association known as the Philadelphia 
Association of Retail Druggists. In accordance with the plans sug- 
gested by the organizers sent from Chicago, the Philadelphia retail 
druggists working with the organizers secured a consensus of opinion 
of the retailers hère from which they fixed the minimum rate at which 
drugs should be sold at retail by the retail druggists in Philadelphia 
and vicinity. Ail the retail dealers were then notified of this minimum 
rate, and in case the retailer eut below the price so fixed his name, 
with this information, was sent to the National Association of Retail 
Druggists at Chicago, and the secretary, Mr. Wooten, then placed the 
name of this retail druggist upon what was known as an "aggressive 
cutter's" list, and this aggressive cutter's list, with his name thereon, 
was sent to ail proprietors, members of the Proprietary Association of 
America, and ail the wholesalers, members of the National Wholesale 
Druggists' Association, with the request that they cease selling any 
drugs whatever to such aggressive cutter; and it was further estab- 
lished, in case any proprietor or wholesaler, after receiving this notice 
from the secretary of the National Association of Retail Druggists, 
failed to obey and cease selling to such aggressive cutter, this informa- 
tion of his failure to obey also found its way to the secretary of the 
National Association of Retail Druggists, and such disobedient pro- 
prietor or wholesaler was disciplined by being put upon what was 
designated as a "pink slip," and his name was sent to ail retailers 
throughout the United States with the information that he had been 
selling to aggressive cutters, and the request made to the retailers 
throughout the country to cease making any further purchases from 
such delinquent wholesaler or proprietor. 

It is very plain that this arbitrary fixing of a minimum retail price 
for drugs which are of universal consumption and of absolute and 
daily necessity and then restricting their sale to such retailers only 
who conduct their retail business in accordance with this arbitrary 
standard of priées is a clear restraint of interstate commerce in the 
drug trade to the extent of excluding the aggressive cutters and those 
who deal with them, and is in violation of the act. The plaintiff was 
reported to Secretary Wooten, and on November 1, 1900, his name 
was placed upon an aggressive cutter's list, from which date down 
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until the 28th day of July, when suit was brought in this case, he was 
unable to buy drugs direct from the proprietors or wholesalers in the 
United States, but_ was compelled to purchase them in the name of 
other persons and in varions indirect ways, and even theti was unable 
to lîeep his store stocked as extensively as a retailer usually requires. 
Thus embarrassed, he was compelled to secure thèse drugs at a much 
greater cost than he would hâve paid had he been able to purchase in 
the regular way. 

The évidence shows that ail the défendants against whom the ver- 
dict was rendered were connected with one or the other of thèse asso- 
ciations ; were cognizant of the method adopted to coerce the retailers 
to adopt the minimum rate, and participated in the scheme of punish- 
ment visited upon ail who eut below the price fixed. Of course, there 
v;as no documentary évidence which the plaintiff could produce to 
show this alleged conspiracy, except copies of the kind of "aggressive 
cutter's" lists and "pink slips" sent out by Mr. Wooten, or, that one 
of the objects of thèse associations, and the members thereunto belong- 
ing acting together, was for this alleged purpose, but the court per- 
mitted him to show the close association of ail thèse organizations en- 
gaged in the drug business, their acts and déclarations appearing in 
their printed records of their joint and separate meetings, the publica- 
tions and déclarations made in their officiai organ in support of their 
rules and régulations jointly and separately enacted for the purpose 
of efïecting the object of this association. It nowhere expressly ap- 
peared that one of the objects was to combine for the purpose alleged 
in the plaintifï's statement and to carry it out by the drastic, discip- 
linary methods proven at the trial. On the other hand, the évidence 
showed that their reports, speeches, déclarations, and resolutions were 
usually couch'ed in language which, upon its face, was not inconsistent 
with a lawful purpose, but taken in connection with what afterward 
occurred, and the implicit obédience with which the members, and 
particularly the défendants in this case, obeyed the command of the 
secretary of the National Association of Retail Druggists, it was for 
the jury to say whether or not the évidence as a whole did not justify 
the finding that an agreement, contract, combination, and conspiracy 
such as charged existed, and whether the défendants were engaged in 
it. The jury were instructed that if the combination and conspiracy 
set forth in the statement existed, it was in violation of the Sherman 
act, and it was for them to say whether or not the plaintifï had proven 
his case. The jury found in his favor. 

Thèse instructions, upon a review, we are convinced were properly 
given, and that the findings of the jury were based upon compétent 
évidence. Many acts and déclarations of the various associations, their 
officers, committees, members, and agents made in the absence of many 
of the other défendants in the case for the purpose of proving the con- 
spiracy were admitted before a prima facie case of conspiracy had 
been established and before the privity of some of the défendants had 
been proven. It is true that the rule in the admission of évidence in 
conspiracy cases is to require first the proof of a prima facie case of 
conspiracy before the acts and déclarations of co-conspirators made in 
the absence of défendants are admitted against them, although the 
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court may, in îts discrétion, permit évidence of the déclarations to be 
introduced out of its order, upon condition tliat it be afterwards fol- 
lowed by évidence of the conspiracy, and in some peculiar instances, 
in which it would be difficult to establish defendant's privity without 
first proving tlie existence of a conspiracy, a déviation bas been made 
from the gençral rule, and évidence of acts and conduct of others has 
been admitted to prove the existence of a conspiracy préviens to the 
proof of the defendant's privity. Substantially the same rule applies 
in criminal as in civil cases as to the admissibility of the acts or déclar- 
ations of one conspirator as original évidence against each member of 
the conspiracy. EHiott on Evidence, vol. 4, § 2939 ; Id. vol. 1, § 249 ; 
Rice on Evidence, vol. 3, p. 904, § 578d. Ail the évidence sought to 
be stricken out by the motion of défendants, which raised the question 
of the competency of this évidence, was of this character and clearly 
admissible. On the whole évidence, the combination and the privity 
of défendants were established by proof of facts personal to each 
Connecting him therewith. The question of damage will be consid- 
ered after disposing of the motions for judgments non obstante vere- 
dicto. 

It is contended that upon the whole record notwithstanding the ver- 
dict judgment should now be entered by the court in favor of Hance 
Bros. & White, H. K. Mulford Company, and Warren H. Poley. As 
we hâve already concluded that the combination and conspiracy al- 
leged in the statement of claim, if proven, was in violation of the 
act of Congress, and the verdict of the jury in favor of the plaintiff 
having established its existence, the only question to be determined as 
to thèse three défendants is whether or not there is any évidence to 
show that they or either of them were engaged in it. Hance Bros. & 
White and H. K. Mulford Company were members of the National 
Wholesale Druggists' Association, and Warren H, Poley was a mem- 
ber of the Philadelphia Association of Retail Druggists. It is not at- 
tempted to hold any of thèse défendants through the associations with 
which they are afïïliated. The suit as to them is directly against the 
firm of Hance Bros. & White, the corporation of H. K. Mulford Com- 
pany, and Warren H. Poley individually. The combination and con- 
spiracy in which it is alleged they were engaged and which caused 
the injury to the plaintiff was for the purpose of arbitrarily fixing, 
regulating, and determining the wholesale and retail priées at which 
(frugs should be sold to retail druggists, and by them to the consumers 
throughout the United States, and to carry into effect this combina- 
tion or conspiracy, it is claimed that thèse défendants, with others in 
the suit, took part in the proceedings of the varions organizatîons with 
which they were affiliated in bringing about and formulating ruîes 
and régulations by which delinquents could be placed upon the ag- 
gressive cutter's list, and pressure brought to bear upon them for the 
purpose of compelling them to conform to the demands of those en- 
gaged in the combination and conspiracy. Each of thèse défendants 
who took part in the meetings which brought about this central organ- 
ization at Chicago, with power to carry into effect thèse disciplinary 
measures, acted upon tlie commanda of the secretary of the National 
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Association of Retail Druggists with regard to the punishment admin- 
istered to those who were blacklisted. 

The évidence shows that thèse three défendants were fully aware of 
the methods pursued by the associations to which they belonged by 
which their members strengthened and perfected the System of coercion 
emanating from Chicago, and that they, to a more or less extent, par- 
ticipated and acquiesced in the preHminary arrangements leading up 
to the consuramation of the plan. The Philadelphia Association of 
Retail Druggists, of which Mr. Poley is a m.ember, is a corporation, 
and made a défendant in this case, yet whatever part he took as an 
individnal in the preliminary and final steps taken to carry into effect 
the combination and conspiracy as charged, he must answer for in his 
individnal capacity. What part, if any, did thèse défendants take? 
The Philadelphia Association of Retail Druggists, on January 31, 
1901, sent qut from the office of the executive committee. No. 4154 
Lancaster avenue, Philadelphia, a letter marked personal and con- 
fidential, as foUows : 

"Being satlsfied that the policy of your firm is one of fair and eonsiderate 
dealing with the retail drng trade and that you are willlng to co-opornte with 
the retail druggists along liiies of mutual profit, we tate the liberty of inviting 
your attention to the présent unprofitable condition of the retail drug business 
in this City and of asljing your co-operation with our efforts to better matters. 

"The situation is this : The retail druggists of Phila. hâve agreed upon 
a schedule of priées for proprietary articles about 10 to 20% above those 
now generally received, the only one positively refusing to be controlled by 
tbis scale being Mr. C. G. Loder. In .tustice to those druggists located near 
I^oder's store, we hâve deferred putting this schedule into effect until ail could 
be protected by a common selling price, and Mr. Loder alone by his refusai, is 
obstructiug this movement and is now preventing the druggists of this city 
from obtaiuirg between priées for proprietary goods. 

"We do not wish to coerce Mr. Loder or to force him into diffieulties, but It 
does seem unf;ur that one man alone should deprive ail the otlier druggists 
of Phila. of the fruit of many months' labor. We are willing to make reason- 
uble terms with Loder, and bave so offered, but his intention evidently is to 
bloek our plans that he may profit thereby and he refuses to agrée with us. 

"Under thèse circumstances, we think that we hâve the right, the right of 
self -protection, to ask you not to sell Mr. Loder any of your goods and pro- 
prietary articles until he agrées with us. We believe that when Mr. Loder 
fuids that he is not greater than ail the rest of l'hila. druggists together nor 
entitled to more favor that he will listen to reason and be willing to co-operate 
with us along Unes of mutual profits. We wish to bring him to this belief, 
and one oi tbe means we are trying to UPe is to show him that dealers and 
manufacturers will not supply him with goods when by so doîng they will be 
injuring the business of every other retail druggist in this city. We do not 
ask any one to refuse him goods for any other reason tlian this; that 
the interests and wcllfare of ail are greater than those of one alone! 

"We therefore invite your careful considération of this question, and we 
further ask in roply a statement from you of the position you may décide to 
itake ; for, by your action, you can either greatly help or materially retard 
the progress the retail druggists hère hâve made towards the realization of 
better trade conditions. 
"Yours very truly, 

"The Executive Committee, Phila. Association of Retail Drugg." 

To which Hance Bros. & White replied : 

"The policy of our house Is not to sell to department stores. If the party 
you mention sells our goods, he does not get them from us as we don't seil 
him." 
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Subsequently, in June, 1903, a resolution C, which had been adopted 
by the vvholesalers, as follows: 

"Resolved, That In accordanee wlth the recommendation of Président 
Sealey, the Secretary is Instructed to request ail manufacturers of Chemicals, 
phannaceuticals, plaster, drcssings and like products handled by the drug 
trade, to desist from selllng aggressive cutters or supplies of cutters when 
solicited to do so by the respective local associations, and that the retail drug- 
gists shall be ma de acquainted wlth the response in such manner as the 
executive commlttee may deem best" 

— was sent eut to the drug trade in connection with the foUowing query : 

"Wlll you, when speclally requested by the officers of the local associa- 
tion of retail druggists throughout the country that are affiliated with the 
N. A. R. D., refuse ail sales to thèse priée demoralizers whom the various 
manufacturers of proprietaries hâve designated as aggressive cutters?" 

To which Hance Bros. & White, on June 24, 1903, responded as 
follows : "Our answer to the National Secretary's question is 'Yes.' " 
The receipt of this circular letter, the response to the inquiry acccom- 
panying resolution C, together with other statements made by Anthony 
M. Hance as to the connection of his firm with the alleged combina- 
tion and conspiracy, show that they are equally responsible with the 
other défendants in the case. 

From the testimony of H. K. Mulford, the vice président of the H. 
K. Mulford Company, we find that his company is an associate mem- 
ber of the National Wholesale Druggists' Association. It was shown 
that this, with the other associations, at various times acted together 
through committees appointed for that purpose, and worked in entire 
harmony with each other, and that he received information from the 
very headquarters of the combination, to wit, the secretary of the Na- 
tional Association of Retail Druggists at Chicago, and his company 
acted in strict compliance with the demands of the alleged wrongdoers 
for the reason that Loder was demoralizing business conditions and 
appeared upon the aggressive cutter's list. Mr. Mulford admitted 
that he received the information as to Loder cutting priées through 
the secretary of the National Association of Retail Druggists, and 
declared that his company would refuse to sell any wholesaler who was 
supplying Ivoder with goods, if his name appeared upon the aggressive 
cutter's list. The company's connection with the -wholesalers' associa- 
tion, and its action in connection with the disciplinary rules admin- 
istered to delinquents, was évidence to be submitted to the jury as to 
whether or not it was, through its officers, one of the parties engaged 
in the alleged combination and conspiracy. It is not denied but that 
the Mulford Company, or any other défendant, would be privileged to 
buy from or sell to, or refuse to buy from or sell to, any other person 
for any reason that might suggest itself without being responsible in 
damages under the Sherman act, but if the défendant acted upon a 
policy in accord with those shown to be in a combination and conspir- 
acy not to sell to aggressive cutters, and received its information from 
them, and acted upon it, and, at the same time, was an associate mem- 
ber of one of the associations, there is sufficient évidence to submit to 
the jury to say whether it was part of the combination, or acted 
independently, as claimed. The jury found against the company, and 
in this I think they were right. 
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Mr. Poley was an active member of the Philadelphia Association 
of Retail Dniggists, and took part in its proceedings at a meeting 
vvhere a resolution was offered "advising the National Association of 
Ivetail Druggists to exhaust every means before taking final action 
disciplining the firm of Smith, Kline & French Company." It is very 
évident he knew the nature of thèse disciplinary measures, as it 
appeared in the évidence that the Smith, Kline & French Company were 
subsequently blacklisted and punished for disobedience, and a "pink 
slip" sent ont against it. Mr. Poley, prior to that time and some time 
before the latter part of the year 1903, offered a resolution, which 
was passed at a meeting of the local association, as follows: 

'•That our delegates to the Convention of the N. A. R. D. be Instructed to 
use utmost endeavors to hâve resolutions passed at the eoming convention 
that the druggists of America refuse to handle any new proprietaries unless 
protected in priée." 

The gist of this resolution was enacted at the Boston convention of 
wholesalers, and the punishment inflicted upon any one who demor- 
alized thèse priées is through the very association to which his resolu- 
tion appealed. Surely he cannot now be heard to say that he took no 
part in bringing about the création of this System of coercion to sus- 
tain priées. The motions for judgments non obstante veredicto in 
favor of thèse three défendants, for the reasons stated, are overruled. 

The plaintiff's claim for damages submitted to the jury was made up 
of the following items : 

Compensation to the plaintiff for extra time and labor covering a 

perlod of four years 520,000 00 

Eight per cent increased cost on $96,000 of proprietaries purchased 

during period f rom November 1, 1900, to July 23, 1904 7,680 00 

Extra clerli hire $1,000 per year 1,000 00 

Interest on $10,000, extra capital, for 41/2 years 2,700 00 

Loss of profits on sales lost from June 3, 1004, to July 25, 1904. ... 36 72 

Maliing a total of $34,416 72 

The jury rendered a verdict for $20,738, and the défendants con- 
tend that even if it be conceded that a combination and conspiracy 
prohibited by the act had been established, there was not sufficient évi- 
dence from which the jury could find damages to the extent of the 
verdict rendered, and it is specifically urged that there was no com- 
pétent évidence submitted upon which the jury could find in favor of 
the plaintiff for any part of the claim for extra labor of $30,000, in- 
creased cost on proprietaries $7,680, or interest on extra capital of 
$2,700, and, further, that, even if the plaintiff had proven the neces- 
sity for an extra clerk, his salary was only $18 a week, and the claim 
could only be made for 3^ years. The burden of proof was upon the 
plaintiff to show some real and actual damage to his business by reason 
of this unlawful combination, and it is equally well settled that unless 
they prove this damage by a prépondérance of compétent évidence, 
the verdict must be for the défendant. The items of damage claimed 
must be established by proof of facts from which they may be ration- 
ail v inferred vvith reasonable certainty by the jury. Coal & Coke Co. 
v. Hartman, 111 Fed. 96, 49 C. C. A. 214; Lowry v. Tile, etc., Ass'n 
(C. C.) 106 Fed. 46. 
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The plaintîff claimed the sum of $5,000 for extra compensation for 
himself for extra work which he claimed lie was required to bestow 
upon his business by reason of this unlawful combination. It was 
objected that this was not a proper item of claim, but the court permit- 
ted the plaintiff to offer such proofs of additional labor as he desired 
to submit, and the plaintiff, instead of showing facts and circum- 
stances from which the jury could estimate the value of the extra ser- 
vices ; that is to say, instead of proving the amount of additional time 
given to his business by showing how much time he had devoted 
thereto prior to November 1, 1900, and then how much additional time 
was required of him each day, or each week, or each month, or each 
year, after the Ist day of November, 1900, and during the time he was 
on the aggressive cutter's list — he simply stated that prior to the in- 
jury complained of the business was conducted by him, giving it a 
supervision only, and he was able to go abroad upon two occasions, 
and to dévote some time to récréation and pleasure, whereas, after the 
combination went into opération, he was compelled to dévote his en- 
tire time to his business, "except in the afternoon he could take a little 
récréation." There was ample opportunity offered the witness to show 
what additional labor he was required to bestow upon the conduct of 
his business, but he offered no évidence whatever other than the mère, 
vague, indefinite assertion that he was compelled to dévote his entire 
time to his business after he was blacklisted "except in the afternoons 
he could take a little récréation," and that this indefinite bestowal of ad- 
ditional labor was worth $5,000. There was no évidence in support 
of this claim to submit to a jury from which they could reasonably 
estimate what compensation he should hâve for any additional labor. 
From this they could only guess and speculate upon an amount as to 
this item ôf claim, and this a jury cannot be permitted to do. 

It was claimed that it was necessary to put extra capital, amounting 
to $10,000, into the business because of the existence of the combina- 
tion, necessitating his paying cash for many articles which thereto- 
fore he purchased on crédit, and that this extra capital was placed 
in the business from rents collected, from time to time, from tenants 
in his building at Sixteenth and Chestnut streets; but upon cross-ex- 
amination it was shown that as a matter of fact, instead of proving 
that $10,000 additional capital was added and used for 4^^ years 
as claimed, the payments of interest and taxes on the building were 
in excess of the amounts paid in, and the plaintiff erroneously as- 
sumed that he was entitled to interest on the rents paid in. A re- 
view of the évidence shows that in thèse two items the plaintiff 
failed to prove his claim. 

In support of the other three items of claim, the plaintiff submitted 
the best évidence he could produce under the circumstances. While 
the law puts the burden of proof upon the plaintiff and requires the 
proof of such facts as will enable the jury to arrive at the amount 
of damage with reasonable certainty, it will not permit the défendants 
vvho are, through their wrongful acts, responsible for the plaintiff's 
in jury, to carry this requirement beyond the measure of proof thus 
stated. He is required to prove his claim with reasonable certainty 
and no more. We think the plaintiff has compHed with this require- 
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ment as to thèse daims. The verdict as a whole, however, being far 
in excess of the total amount of thèse three claims, which were sus- 
tained by compétent évidence, under the law it is the duty of the court 
to either require the plaintiff to remit this excess or grant a new trial. 
The claim for extra clerk hire at $16 per weelî to March 1, 1904, and 
at $18 per week thereafter during the existence of the combination 
would make a total of $3,164, and the damages claimed for extra cost 
of proprietary articles, amounting to $7,680, together with the $36.53 
for loss of profits on sales lost, make a total of $10,880.52 which was 
proven by compétent évidence with reasonable certainty. 

There is one other question raised which cannot properly be classed 
in any of the foregoing propositions, and which, it has been contended, 
has some bearing upon the question of whether or not plaintiff suffered 
any damage. The books of the plaintiff show that beginning with 
the year 1899 down to the time of bringing suit he drew out of the 
business the following amounts: 

1899 $5,063 00 

1900 G.069 00 

1901 7,376 00 

1902 7,643 00 

1903 5,404 00 

Seven montha in 1904 3,071 0& 

It was strenuously argued to the jury by counsel for the défend- 
ants that, as Loder had been able to take as much out of the business 
for Personal service during the time the alleged combination and con- 
spiracy existed as before, he had suffered no injury; and, the court 
having failed to call the jury's attention to this fact in the gênerai 
charge, défendants' counsel took an exception to that failure, and 
suggested to the court before the jury retired the propriety of calling 
their attention to this évidence for that purpose. It was shown by the 
books of the plaintiff that, beginning with 1897, to November 1, 1900, 
he had purchased merchandise to the amount of $223,645, which he 
sold at retail for $296,739, at a gross profit of 33 per cent, on the pur- 
chasing price, making $73,094, and during the time he was on the ag- 
gressive cutter's list he purchased merchandise at a cost of $265,821 
which he sold at retail for $326,559, being a gross profit of 23 per cent, 
on the purchasing price, making a total of $60,738. It might be hère 
remarked that in view of the fact that the évidence showed that re- 
tail priées were generally higher during the time Loder was on the 
Diacklist, this loss of 10 per cent, on gross profits during that timv°, 
as shown by the books, is strongly corroborative of his claim that 
he was compelled to purchase his drugs at an increased cost of 8 per 
cent. 

But as to the amount the plaintiff drew out and its bearing upon 
the question of damage it will be remembered that he did not claim 
in this case any damage for a falling off of either gross or net income, 
because through the extra exertion and natural increase of his busi- 
ness, although at extra cost by reason of the combination, the gross 
and net income was kept up nearly to that which he made prior to 
the combination on much smaller purchases and sales. Progressive 
business men start in a small way and through their energy and busi- 
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ness ability develop a small concern, in a short time, into one much 
larger and bringing far greater returns. If, by reason of a combina- 
tion in violation of the Sherman act, he be made to conduct what 
business he does at a greater cost, though it be greater in volume, 
but by reason of the injury done him at a less percentage of return, 
and he can show this, he is entitled to collect it from those who hâve 
injured him. A calculation made from the books of the plaintiff in 
this case shows that although Loder through his industry and persé- 
vérance, notwithstanding the injury inflicted, did a greater volume of 
business, but was compelled to do it at a 10 per cent, less profit, and 
he offered évidence to prove this loss was the resuit of this combi- 
nation and conspiracy. So that, it would seem to me, the fact of 
his drawing out an amount for personal compensation, which did not 
diminish after the combination went into effect, was under the cir- 
cumstances no évidence whatever of a failure to establish an injury 
to his business in the éléments claimed. The natural increase of his 
business, which was done at a greater cost, made his gross and net 
income sufficient to enable him to take thèse amounts out for his Per- 
sonal use, but thèse amounts did not in any way show that either 
the net or gross income during the time he was on the blacklist was 
greater in amount than it was before, nor could it in any way throw 
light upon the question of the extra cost and losses which he sus- 
tained by reason of the combination, and for that reason the court 
did not deem it its duty to call the jury's attention to the évidence for 
the purpose indicated by the défendants. The court being satisfied 
that the verdict is excessive in amount and being able clearly to es- 
tablish by computation the amount of this excess, it is the duty of 
the court to grant a new trial to the défendants, unless the plaintiff, 
within the time hereinafter specified, files a remittitur for the excess. 
Pepper & Lewis' Digest of Décisions, 33,029; Pleasants v. Fant, 89 
U. S. 116, 23 L. Ed. 780 ; Southern Pacific Co. v. Hamilton, 54 Fed. 
468, 4 C. C. A. 441. 

A decree will, therefore, be entered that the plaintiff file a remittitur 
in the amount of $9,857.48 on or before February 1, 1906, reducing 
the verdict to the sum of $10,880.53 or a new trial will be granted. 
In case a remittitur be filed reducing the verdict to $10,880.53, the 
clerk is directed to multiply the said amount, to wit, $10,880.53, by 
three, and enter judgment in favor of C. G. A. Loder and against 
Frederick Aschenbach and Adolph William Miller, trading as As- 
chenbach & Miller; C. F. Shoemaker and Miers Busch, trading as 
Shoemaker & Busch; Richard M. Shoemaker, Thomas E. Shoemaker 
and Benjamin H. Shoemaker, trading as Robert Shoemaker & Co. ; 
Smith, Kline & French Company; John Wyeth & Bro. (incorporated) ; 
Valentine H. Smith & Co. ; Henry K. Wampole, Albert J. Koch, S. 
Ross Campbell, trading as Henry K. Wampole & Co. ; Edward H. 
Hance, Joseph C. Hance, Anthony M. Hance, and Edward H. Hance, 
Jr., trading as Hance Bros. & White ; H. K. Mulford Company ; Wil- 
liam R. Warner, trading as W. R. Warner &. Co. ; Philadelphia Asso- 
ciation of Retail Druggists ; and Thomas H. Potts, William L. Cliffe, 
William E. Lee, David J. Reese, George W. Fehr, Cari W, Shull, 
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Nathan Cozens, Augustus T. Pollard, Henry C. Blair, William H. 
Gano, Alexander H. Frankeberger, Charles Leedom, Richard H. 
Lackey, Henry A. Nolte, Walter A. Rumsey, James C. Perry, E. C. 
Bottume, Warren H. Poley, Henry A. Borell and Charles A. Eckles, 
défendants, for the sum of $32,641.56 and an attorney's fee of $2,500 
to be paid to the plaintifif's attorney. 



LUCKENBACH et al. v. HOME INS. CD. OF CITY OF NEW ÏORK. 

SAME V. UNITED STATES FIBB INS. CO. OF CITY OF NEW YORK. 

(District Court, S. D. New Yorlc. Deeember 16, 1905.) 

INSUEANCE— Action on Marine Policy— Limitation et Terms or Policy. 

In a marine insurance policy, insuring a tug agalnst liability for injuries 
to tows or other vessels, a provision that no suit or action sliould be main- 
tained thereon unless commenced witbin 12 montlis next aftcr the dis- 
aster causing the loss sliould occur, and that, should any suit or action be 
commenced after tlie expiration of said 12 months, the lapse of time 
should be taken as conclusive évidence against the validity of the claim, 
is valid and enforceable, and its effeet is not avoided by the fact that a 
suit was necessary to détermine the légal liability of the tug for an injury 
to a tow, where the commencement of sueh suit was controlled by the in- 
sured and there was unnecessary and unreasonable delay in its com- 
mencement and prosecutlon, so that a suit on the policy was not instl- 
tuted until more than flve years after the loss occurred. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 1544, 
1545.] 

In Admiralty. Actions on policies of marine insurance. 

Peter S. Carter, for libellants. 
James J. Macklin, for respondents. 

ADAM S, District Judge. Thèse actions were brought by Edgar F. 
Luckenbach, Harry Williamson, Edward Luckenbach and Lewis Luck- 
enbach against the Home Insurance Company of the City of New 
York and the United States Fire Insurance Company of the City of 
New York, to recover alleged losses under a yearly policy of the 
former, dated November llth, 1898, with a rider attached dated Novem- 
ber 16th, 1898, and under a yearly policy of the latter dated November 
7th, 1898, with a similar rider attached. The libellants owned the tug 
L. Luckenbach, covered by the policies and Towers' liability riders. 
The libellants, or a part of them, also owned the barge Nancy Pendle- 
ton. While the latter was being towed by the tug from Newport, 
Rhode Island, to Boston, on or about the 28th day of March, 1899, she 
struck the bottom several times, about half way between Shovelful 
Lightship and Pollock Rip Lightship, causing damage to her. 

The libellants claim that they are entitled to recover by reason of 
the foUowing provisions of the contract : 

"And it is further agreed that if the Vessel hereby insured, or her tow, 
ehall come into collision with any other vessel, craft or structures, floating or 
otherwise, or shall strand or ground such other vessel or craft, and the as- 
sured shall in conséquence thereof become liable to pay, and shall pay by 
way of damages to any other person or persous any sum or sums not exceed- 
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ing In respect of any one sueh collision the value of the Vessel hereby Insured, 
we, the assurers, will pay the assured such proportion of such sum or sums so 
paid as our subscriptions hereto bear to the value of the Vessel hereby insured. 
And In cases where the liability of the Vessel has been contested, with the 
consent, in wrlting, of a majority of the underwriters on the hull and — or ma- 
chinery (in amouut) we will also pay a like proportion of the costs thereby 
incurred or paid ; but when both vessels are to blâme, then unless the liability 
of the owners of one or both of such vessels becomes limited by law, claims 
under the Collision Clause shall be settled on the principle of Cross I^iabilities 
as if the owners of each vessel had been compelled to pay to the owners of the 
other of such vessel such one-half or other proportion of the latter's dam- 
ages as may hâve been properly allowed in ascertaining the balance or sum 
payable by or to the assured in conseauence of such collision ; and it Is fur- 
ther agreed that the princlples Involved In this clause shall apply to the case 
where both vessels are the property, in part or In whole, of the same owners. 
It is hereby further asreed that this policy shall also extend to and cover the 
said vessel's légal liability for any collision and — or grounding and — or strand- 
ing whieh may occur to any vessel or vessels or craft while in tow of said 
vessel, subjeet to ail the terras and conditions of this clause." 

The libel allèges as follows: 

"Seventh. That on or about the 6th day of November, 1899, Proofs of Loss 
on behalf of the libelants of the damages which the barge 'Nancy Pendleton' 
sustained while in tow of the libelants' said steam tug were presented to the 
Home Insurance Company, the respondent, and payment refused for the rea- 
son that no proof of légal liability of the said tug for the damages which the 
said barge had sustained were shown to be the fault of the said steamtug, 
and that said Home Insurance Company would not pay uutil the insured 
(the libelants herein) would submit proofs of such liability. 

"Eighth. That on or about the 16th day of Slarch, 1900, the owners of the 
barge 'Nancy Pendleton' flled a libel against the said steamtug in the U. S. 
District Court for the Eastem District of New York, to recover the damages 
sustained by said barge. That notice was given to said Home Insurance 
Company, the respondent, by the libelants that the said libel was filed against 
said steamtug, requesting said respondent to appear and défend said suit, 
which they refused to do. That the libelants then and there appeared in said 
suit for said tug in said Court and a claim duly made thereto, and said suit 
was defended by part of the owners of said tug and the libelants, and after 
a trial of the case on the merits the Court decided that the said steamtug was 
at fault and llable for the injuries which said barge sustained, caused by the 
grounding of said barge while in tow of said steamtug. 

"Ninth. That thereafter an Interloeutory Decree was entered referring the 
damages to a commissioner to ascertain, and a Final Decree was entered, on 
the report of the commissioner, against said steamtug, awarding to the barge 
the sum of $2012.77, the amount of the damages and costs which the owners of 
the barge sustained. That In addition to the amount above speeifled your 
libelants became liable for and had to pay out for counsel fées and disburse- 
ments in defending said suit the sum of $125.00, making a total of .Î2737.77. 

"Tenth. That on or about the 22nd day of October, 1903, the libelants paid 
the sum of $2612.77 to the owners of said barge 'Nancy Pendleton' the amount 
of the said Final Decree and the further sum of $125 as counsel fées and dls- 
bursements for defending said suit. 

"Eleventh. That by reason of the premises the libelants hâve sustained loss 
or damages withln the terms and conditions and périls insured against under 
the Policy hereinbefore referred to in said amount of $2737.77. 

"Twelfth. The said libelants allège: That under the terms and conditions 
of the said Policy the respondent's apportionment on the insured value of $22,- 
500, on the total amount of $2737.77, valued at $30,000 pay the sum of 
$2053.33 less their proportion of $200 particular average which amonnts to 
$150 and which said amount deducted from said $2033.33 leaves a balance of 
$1903.33, being the amount of the loss or damages sustained by the libelants 
under the Policy hereinbefore meutioned and the amount which the respondent 
U liable to the libelants for." 
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Simîlar averments are made in each case excepting as to the amounts 
of recovery claimed, that in the United States Company being $211.48 
instead of the sum stated in the above ISth paragraph of the Home 
Company. 

The answer after making some admissions and déniais, in con- 
formity with the following, states: 

"Seventeenth. And for further answer to said llbe! respondent allèges : 
That the cause of the damage alleged in said libel, or for which the daim 
was made, the respondent is not liable for under the terms and conditions of 
the Pollcy of Insurance issued by It That said barge at the time of the hap- 
pening of the occurrence set forth in said Ubel, was owned partly or in whole 
by the same parties that owned and operated the said tng at the time of the 
occurrence therein set forth. Respondent allèges therefore that It is in no 
way liable for said damage. It aiso allèges that said libllants ownlng the 
said barge could not legally or properly proceed against their own property, 
to wlt, the steamtug meutioned In said libel that had said barges in tow ; and 
It also avers that under the terms of the said policy If the said libelants had 
any claim under the said policy mentloned In said libel against the respondent, 
the same should hâve been enforced against It by the said libelants wlthin 12 
months from the time of the said disaster whlch the said libelants failed to do. 
Respondent further avers that even if the said vessel was damaged It was 
not liable under the terms of the said policy for the same ; ;;nd it also avers 
that it discountenanced and disapproved the suggestion of establishlng or try- 
Ing to establish a so-called légal liability in the manner instltuted and prose- 
cuted by the said libelants." 

The questions presented for détermination are: (1) were the proofs 
of loss duly made and (2) were the actions brought in season. 

It appcars that the adjusters for the Ubellants made a statement of 
the losses, covering another company as well as thèse, in which the 
facts of the loss were stated, also the adjustment between the varions 
însurance companies. This was served upon the respondents, who in 
a letter to the said adjusters, signed by their own adjuster, dated 
December 4, 1899, referring to a number of losses said: 

"Referring to the statements purportlng to be proofs of loss In the following 
cases, 1. e., * * * Tug 'L. Luckenbach' damage to Bge., N. Pendleton in 
tow on Mar. 28/99, • * • we hâve to say that we cannot accept thèse 
statements as proof of the 'légal liability' of thèse tugs for the da'mages sus- 
talned by their tows, and we must ask you to submlt the proofs of such lia- 
bility, if any exists." 

In a subséquent letter, dated January 9th, 1900, the same adjuster 
for the Insurance companies said: 

"Referring to the clalms made for loss and the statements submitted to us 
In the following named case, i. e., • * * Tug 'L. Luckenbach' damage to 
Bge. 'N. Pendleton' In tow on Mar. 28/99, • * • we hâve to say that no- 
where in any of the papers submitted to us do we find anything whatever to 
prove the 'légal liability' of the tugs mentloned for the damages sustained by 
the various case of 'grounding &/or strandlng' therein described, and in the 
absence of such proofs we cannot admit any liability under the policies for the 
amounts claimed." 

The testimony shows that there were numerous conversations be- 
tween the adjusters about thèse claims, probably before thèse letters 
were written, and nothing was said about lack of notice, ail the conver- 
sations being about the légal liability for a loss paid by a party to him- 
self. I conclude that the respondents were sufficiently advised about 
the loss to comply with any duty devolving upon the libellants, with 
142 F.— 65 
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respect to notice. Subsequently, October 22, 1903, formai proofs of 
loss were served. This was after légal proceedings had been taken 
to establish a liabilîty upon the tug for tiie injury to the barge which is 
described in the libel above. 
The policy, however, provided: 

"It is fnrthermore hereby expressly provided and mutually agreed, that no 
suit or action against this Company, for tbe recovery of any claim by virtiie 
of this Policy, shall be sustalnable in any Court of Law or Chancery, unless 
such suit or action shall be commeneed withln twelve mouths next after tbe 
disaster causing the loss shall occur ; and should auy suit or action be com- 
meneed against this Company after the expiration of the aforesaid twelve 
months, tlie lapse of time shall be taken and deeraed as conclusive évidence 
against the validity of such claim, any statute of limitation to the eontrary 
notwithstanding." 

This is a valid provision, which, in substance, has frequently been 
sustained by the courts. Cray v. Hartford Fire Ins. Co., 1 Blatchf. 
280, Fed. Cas. No. 3,375 ; Riddlesbarger v. Hartford Ins. Co., 7 Wall. 
■ 386, 19 h. Ed. 357 ; Steen v. Niagara Fire Insurance Co., 89 N. Y. 
315, 42 Am. Rep. 297. This loss occurred in 1899 and no actions were 
brought until thèse were, the 31st day of March, 1904. No reason 
appears hère why the stipulation, requiring actions to be brought with- 
în 12 months or otherwise the daims regarded as invalid, should 
not be enforced. The case is distinguishable from Rogers v. .(Etna Ins. 
Co. of Hartford, 95 Fed. 103, 35 C. C. A. 396, and Rogers v. 
Home Ins. Co. of New York, 95 Fed. 109, 35 C. C. A 403, where 
actions, sufScient to préserve the liabilities, were actualïy commeneed 
within the year. 

Great stress is laid by the libellants upon the fact that it became 
necessary for them to resort to the courts to establish a légal liability, 
and that for such purpose they sought the forum of the District 
Court of the United States for the Eastern District of New York. 
Even if such a proceeding were necessary, no reason is shown why 
there should hâve been so much time lost in invoking the remedy, 
and apparently no légal reason existed excusing the delay. 
The libels are dismissed. 
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BENJAMIN SCHWAEZ & SONS v. KENNEDY. 
(Circuit Court, D, Oregon. January 22, 1906.), 

No. 2,978. 

1. JUDGMENT — MaTTERS CONCLUDED ^AdMISSIBILITY OÏ ExTRINSIC EVIDENCE. 

As to matters apparently within tlie issues in an action, paroi évidence 
Is Inadmissible against the conclusiveness of the judgmeut to sliow that 
certain of those matters were withdrawn or not considered, but, on tlie 
other hand, if tlie record is sueh that on its face the judgment may 
hâve proceeded upon one of severai grounds, It is admissible to show 
aliunde upon which of such grounds it did proceed, so as to make It 
effectuai as an estoppel. 

[Ed. Note. — For cases In point, see vol. 30, Cent Dig. Judgment, §§ 
1824, 18241/2.] 

2. Teoveb and Conversion — Damages — Action by Part Ownee. 

In an action for conversion, where plaintifï proves the conversion, but 
ownership of an undivided part interest only in the property converted, 
he is entitled to recover the value of his interest. 

[Ed. Note. — For cases in point, see vol. 46, Cent Dig. Trial, § 248.] 

3. Same — Res Judicata — Pbioe Judgment in Replevin. 

A judgment in favor of the défendants for costs in an action of replevin 
against two défendants, in which one of the défenses pleaded was that 
plaintiff was the owner of an undivided interest only in the property, 
based on a gênera) verdict in their favor, is not a bar to a subséquent 
action by the plaintiff against one of the same défendants for conversion 
of the same property based on the same alleged trespass, since, upon the 
record, the jury may hâve based their verdict on such défense, and, 
while that might defeat the action of replevin, the flndlng would not 
prevent a recovery in the second action for the value of plaintifE's in- 
terest in the property If the conversion were proved. 

At Law. On demurrer to reply and motion for judgment on the 
pleadings. 

This is an action in trover for the alleged conversion by the défendant of 
86 baies of hops. The complaint contains the usual allégations by plalntiffs 
of ownership and right to the possession of the hops on December 4, 1903, and 
the wrongfui conversion on that date of the same by défendant. The de- 
fendant controverts thèse allégations, and by a flrst further and separate 
answer asserts ownership and right to possession in himself. By a second 
further and separate answer he sets up that on December 4, 1903, the 
plaintifCs commenced an action. In the Circuit Court of the state of Oregon 
for Marion county, against défendant under the name of Perry L. Kennedy, 
and one Lee Gon, to recover the possession of the identieal hops described 
in the complaint hereln, to which the défendants therein answered and plaln- 
tiffs replied; that after trial upon the Issues thus formulated a judgment was 
given and rendered in favor of such défendants; that said judgment was 
affirmed upon appeal to the Suprême Court of the state of Oregon, and, upon 
mandate dttly issued from that court, again entered in said circuit court, 
ail ot which proceedings and judgments are pleaded in bar of plalntiffs' right 
of action hère. The plalntiffs by their reply put in issue the allégations of 
the first further and separate answer, and deny those of the second, except 
as thereinafter alleged. By a further and separate reply they allège, in sub- 
stance, that on the 2d day of December, 1903, the plaintiffs purchased the 
hops from a Chinaman known as Lee Gon ; that thereafter said hops were 
taken from the possession of plaintifCs by the défendant herein, aided and 
assisted by the said Lee Gon and another Chinaman by the name of Ah 
Chop, and that plaintiffs thereupon brought against the said John Kennedy 
and Lee Gon the action of replevin, wherein judgment was rendered In favor 
of défendants, which proceeding is set up by the défendant hereln as an 
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adjudication of title to said hops; that thereafter the défendant herein and 
the said Lee Gon flled an answer to said replevin action, whereby they alleged 
tliat on December 3, 1903, tlie défendant Lee Gon and one Ali Cliop were the 
owners and In possession of ttie hops described in said action, the plaintifEs 
being then flrst informed that Ah Chop claimed to own or hâve any interest 
therein ; that thereafter said cause came on regularly for trial before a jury, 
upon the issue, among others, made as to the ownership of Ah Chop of an 
undivided portion of said hops, and that at such trial the défendants gave tes- 
timony tending to show that Ah Chop was, at the time the sale was made Dy 
Lee Gon to plalntiffs, the owner in eommon, with Lee Gon, of an undivided 
portion thereof, consisting of seven or eight baies ; that, when said cause was 
submitted to the jury, the court instructed them that, if they found from 
the testimony that Ah Chop owned any part of said hops as a tenant in eom- 
mon with Lee Gon, the plaintifïs in said action could not recover an undivided 
portion thereof, even if they were the owners of such portion, and their ver- 
dict should be for the défendants ; that said cause being submitted to the 
jury, they returned a verdict for défendants, and judgment was entered in 
pursuance thereof ; that thereafter the cause was appeaied to the Suprême 
Court, whereby said judgment was affirmed. To this reply there was flrst 
flled a motion to strike ont, and then a demurrer, and subsequently a motion 
for judgment on the pleadings. 

John A. Carson and A. M. Cannon, for plaintiiïs. 
Grant Corby and Geo. G. Bingham, for défendant. 

WOLVERTON, District Judge (after stating the facts). A de- 
murrer having been filed, the motion to strike ont must be deemed 
to hâve been waived, and I shall consider the demurrer and motion 
for judgment on the pleadings together as a means of testing the suffi- 
ciency of the reply. The reply is designed as a plea in avoidance 
of the estoppel claimed by reason of the judgment alluded to as hav- 
ing been given and rendered in the replevin action. The question 
for détermination is, therefore, whether such reply contains a dé- 
fense to the new matter set up in the answer by way of estoppel. 
The verdict of the jury in the replevin action was a simple finding 
"for the défendants," and the judgment was that the défendants re- 
cover of and from the plaintiffs the costs and disbursements of the 
action, taxed and allowed at $67.30. The answer of défendants in 
such replevin action set up that on the said 3d day of December, 
1903, the défendant Lee Gon and one Ah Chop, being then the owners 
and possessed of the hops, sold and delivered the same to the said 
John Kennedy, and that Kennedy thereby became and was the owner 
thereof, and entitled to their possession, that the hops were taken 
from Kennedy tmder a writ of replevin issued in the cause, but that 
prior to the trial Kennedy retook them under a redelivery bond, and 
was then in possession by virtue thereof. 

Now, it is contended by defendant's counsel herein that, Kennedy 
being in possession at the time of the trial and return of the verdict, 
such verdict was necessarily a finding that the défendants in said 
action were the owners and entitled to the possession of the property 
involved, under the authority of Prescott v. Heilner, 13 Or. 200, 
9 Pac. 403. It seems to me, however, that counsel has mistaken the 
doctrine of that case. The property was there in the possession of 
the plaintifï, having been taken by him under the writ of replevin. 
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and the jury returned a verdict that he was entitled to the possession. 
The court held that such a verdict for the plaintiff, under tlie issues 
tendered by the complaint, among which was that plaintift was the 
owner, was necessarily a finding to that effect. The conditions were 
very différent from those hère presented. Hère the plaintiffs' allé- 
gations were that they were the owners and entitled to possession. 
The défendants denied thèse allégations, and alleged by separate 
answer ownership and right of possession in Kennedy alone, one of 
the défendants. A finding for the défendants generally, without a 
finding that either of the parties litigant was entitled to the property, 
may well hâve proceeded under the complaint and the simple déniais 
thereof, and the very natural and proper inference would be that 
plaintiffs had failed to prove property and right of possession, and 
therefore were not entitled to prevail. The verdict cornes far short 
of a finding under défendants' separate answer that John Kennedy 
was the owner and entitled to possession. I take it, without further 
discussion, that the verdict settled nothing as to the property, except 
that the plaintiffs were not the owners and holders, and entitled to 
possession, as they alleged. Indeed, the judgment proceeded on this 
spécifie idea, as it is for costs only. Otherwise, if counsel's conten- 
tion be Sound and logical, it should hâve been that John Kennedy 
was the owner and holder, and entitled to the possession. The judg- 
ment of the court having juris diction upon a question directly in- 
volved in one suit or action is conclusive as to that question in an- 
other suit or action between the same parties and their privies; but 
that the decree or judgment may hâve this opération and effect it 
must either appear upon the face of the record, or be shown by ex- 
trinsic évidence, that the précise question was raised and determined 
in the former suit or action. "If there be any uncertainty on this 
head in the record," says Mr. Justice Field in Russell v. Place, 94 U. 
S. 606-608, 24 L. Ed. 214, "as, for example, if it appear that several 
distinct matters may hâve been litigated, upon one or more of which 
the judgment may hâve passed, without indicating which of them was 
thus litigated and upon which the judgment was rendered, the whole 
subject-matter of the action will be at large, and open to a new con- 
tention, unless this uncertainty be removed by extrinsic évidence 
showing the précise point involved and determined. To apply the 
judgment, and give effect to the adjudication actually made, when 
the record leaves the matter in doubt, such évidence is admissible." 
And in réitération and elucidation, this eminent jurist further says, 
at the conclusion of his opinion: 

"If upon the f.ice of a record .anytliing is left to conjecture as to what was 
necessarily involved and decided, there Is no estoppel in it when pleaded, 
and nothing conclusive in it when olîered as évidence." 

In an earlier case (Packet Company v. Sickles, 5 Wall. 580-592, 
18 L. Ed. 550) the doctrine is stated as follows: 

"It must appear, by the record of the prior suit, that the particular con- 
troversy sought to be concluded was necessarily tried and determined— that 
is, if the record of the former trial shows that the verdict could not hâve 
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been rendered without deciding the partlcular matter, It wlll be consldered as 
havlng settled that matter as to ail future actions between the parties — and, 
further, in cases where the record itself does not show that the matter was 
necessarlly and direetly found by the jury, évidence aliuude consistent with 
the record may be received to prove the f act ; but, even where it appears from 
the extrinsic évidence that the matter was properiy within the issue con- 
troverted in the former suit, if it be not shown that the verdict and judgment 
necessarlly involved its considération and détermination, it will not be con- 
cluded." 

This doctrine is again reaffirmed in a much later case in the same 
court, that of De Sollar v. Hanscome, 158 U. S. 316, 15 Sup. Ct. 816, 
39 L. Ed. 956. Indeed, the rule seems to be well settled elsewhere 
as well as in that court. See Aiken et al. v. Peck, 23 Vt. 2ô5; Bur- 
len V. Shannon, 99 Mass. 200, 96 Am. Dec. 733. Nor is the case 
of Barrett v. Failing, 8 Or. 153, cited by counsel, in conflict with 
thèse authorities. There it was sought to show aliunde the record 
that a certain matter clearly within the issues under the pleadings, as 
appeared from the record, was withdrawn from the considération 
of the court, and the rule was invoked against the attempt, that the 
judgment of a court of compétent jurisdiction is not only conclusive 
on ail questions actually and formally litigated, but as to ail 
questions within the issues, whether formally litigated or not. The 
distinction is that, as to matters apparently within the issues, paroi 
évidence is inadmissible against the conclusiveness of the judgment 
to show that certain of those matters were withdrawn or not con- 
sldered; while, on the other hand, if the record is such that on its 
face the judgment may hâve proceeded upon one of several grounds, 
it is admissible to show aliunde upon which of such grounds the con- 
sidération and judgment or decree of the court did really proceed, 
so as to make such judgment or decree effective as an estoppel. 

Now, to come again to the présent controversy, it is perfectly ap- 
parent that the jury may hâve found, under the instructions of the 
Circuit Court as affirmed by the Suprême Court, either generally 
that the plaintiffs were not the owners nor entitled to the possession 
of the 86 baies of hops described in the complaint in the replevin 
action, or specifically that they were the owners of an undivided in- 
terest only, Ah Chop being the owner of the remaining undivided 
interest ; and the gênerai verdict, while proper, gives no indication 
upon which premise the jury proceeded. If they proceeded upon the 
former, the judgment might be conclusive as an estoppel hère, 
if this were also a replevin action ; but, if upon the latter, there could 
be no estoppel unless by a process of déduction, namely, that having 
found that plaintiffs were the owners of an undivided interest only, 
it was tantamount to a finding that they were not the owners of the 
entire interest in the fuU number of 86 baies of hops, and therefore 
that they were not the owners of the hops sued for, and that in either 
event plaintiffs were not the owners and entitled to possession as al- 
leged. As just indicated, the déduction would probably not be with- 
out relevancy and force were this also a replevin action, or were the 
présent action of tlie character wherein the judgment in the replevin 
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action would ordinarily work an estoppel. While in gênerai it is 
the rule that replevin will not lie for an undivided part or parcel of 
Personal property (Schwarz et al. v. Lee Gon [Or.] 80 Pac. 110), 
and so of trover for the conversion by one co-tenant of the common 
goods of ail (28 Am. & Eng. Ency. of Law [2d Ed.] 669), yet, where 
one tenant sells or disposes of the entire property in such common 
goods, and thereby ignores and dénies the right of his co-tenant there- 
in, the act is tantamount to a conversion, for which trover will lie. 
German National Bank v. Meadowcroft, 95 111. 124, 35 Am. Rep. 137. 
This appears to be the gênerai American rule (28 Am. & Eng. Ency. of 
Eaw [2d Ed.] 714), and was adopted by the Suprême Court for the 
terri tory of Oregon. Yamhill Bridge Co. v. Nevi^by, 1 Or. 174. The 
court in the latter case, speaking through Mr. Chief Justice Williams, 
says: "When one tenant in common sells or destroys the common 
goods, it is well settled that he may be sued by a co-tenant for such 
co-tenant's share." 

Now, conceding that Lee Gon and Ah Chop were originally owners 
of the hops in common, and that the plaintifïs acquired by their pur- 
chase Lee Gon's interest only, it might be that in the dévolution of the 
property in the hops there has been a conversion by the co-tenant. 
If such be the case, there can be no estoppel. If a party fails in 
proof of his entire demand, he may recover for such part as he has 
established. To illustrate: If, having sued for 86 baies of hops, 
the plaintiff shows that he is the owner and entitled to the possession 
of 80 baies only, he would be entitled to recover that number, and the 
fact that he sued for more would not defeat his action. So, if he 
sues in trover for the 86 baies in their entirety, and proves that there 
has been a conversion of an undivided interest only, upon precisely 
the same principle he would be entitled to recover such damages as 
he had established, and the fact that he had an undivided interest 
only in the hops would not defeat his action. It is a rule that a judg- 
ment on the merits in a replevin action is a bar to one of trover for 
the same trespass, and this whether the first action was for recovery 
for ail or only a part of the property taken. Huffman v. Knight, 36 
Or. 581, 60 Pac. 207, and cases cited. See, also, Claflin v. Fletcher 
(C. C.) 7 Fed. 851. But it cannot be that, where the plaintifïs hâve 
failed in the replevin action by reason of having an undivided interest 
only, they are estopped to bring an action of trover where the fact of 
a conversion of an undivided interest may become material and the évi- 
dence to sustain it compétent, and really ail that may hâve been decided 
by the former action is that plaintifïs were the owners of an undivided 
interest only in the hops, not that they were not the owners of any in- 
terest therein. But, as we hâve seen, for the judgment to operate as 
an estoppel, it must appear that the précise question was raised and 
necessarilv determined in the former suit. If there be any uncertainty 
or room for cavil as to this, the whole subject-matter of the action 
will be set at large and open for new contention. Now, while by a 
course of déduction it may be said that the verdict of the jury neces- 
sarily involved the finding that plaintifï was not the owner of the entire 
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interest in the hops in the replevin action, yet, by reason of the différent 
character of the two actions, replevin and trover, the court cannot say, 
nor is it a légal déduction, that the précise question that was raised 
and determined there is now presented hère for a new contention. 

I hold, therefore, that the prior judgment, as it presently appears 
from the record, is not a bar to this action, and that both the demurrer 
and the motion for judgment on the pleadings should be overruled, 
and such will be the order of the court. 



SMITH V. NORTH GERMAN LLOXD S. S. CO. 
(District Court, S. D. New York. December 27, 1905.) 

1. Shipping — Loss OF Baggage bt Passengeb. 

Evidence held to sustain tlie claim of a passcnger that Personal bag- 
gage was stolen on tlie steamsliip during tlie voyage. 

2. Same — ^Limitation or Liability — Provision in Ticket. 

A clause of a steamsliip ticicet headed "notice," limlting the llabllIty 
of the vessel or owners to $100 for loss of the passenger's personal ef- 
fects, is not a part of the contract, and does not relieve the owner from 
fuU liability, where it was not read by or made known to the passenger. 

[Ed. Note. — Eor cases in point, see vol. 9, Cent. Dig. Carriers, §§ 1548, 
1549. 

Limitation of liability for baggage, see note to Clark v. Geer, 32 C. C. A. 
SOI.] 

In Admiralty. Suit by passenger to recover for loss of personal 
effects. 

Grant Squires and Edward Bruce Hill, for libellant. 
Choate, Hanford & Larocque, for respondent. 

ADAMS, District Judge. This action was brought by Julia C. Smith, 
to recover the value of certain articles of personal apparel alleged 
to hâve been abstracted from her baggage, while in transit from Cher- 
bourg, France, to New York in February, 1903. The libellant left 
Moscow, Russia, on the 5th of February, for the purpose of taking a 
North German Lloyd steamer from Bremen, but was unable to catch 
it there and decided to go by way of Paris, which place she reached 
the 8th day of February about 8 :45 o'clock in the morning and as 
soon as the office of the respondent there was opened, purchased a 
ticket by the steamship Kronprinz Wilhelm for New York. The 
ticket was issued at a spécial rate. 

The libellant claims that she packed her baggage, consisting of three 
trunks, one of which was a steamer trunk, with the assistance of her 
husband and another person, in Moscow, and that ail the parcels were 
duly delivered to the respondent at Paris. She also claims that several 
of the articles packed in one of the trunks were stolen on the vessel, 
and that they consisted of a sable boa and some clothing. 

The testimony on the libellant's part shows that she concluded 
after she went on board, she would need other articles than were con- 
tained in her steamer trunk, which was sent to her stateroom, and en- 
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quired of the stateroom steward if she could hâve access to her other 
baggage and was informed that she could, through the baggage master 
on board. Arrangements were then made for such access in the after- 
noon and at the hour appointed, she went, in company with the state- 
room steward and the baggage master, to the room where the trunks 
were stored. One was opened in her présence with her keys and she 
found the contents apparently as she had packed them. Having taken 
ont such articles as she expected to need, she observed that the tails 
of a sable boa were left partly outside the trunk in closing it and she 
cautioned the steward to be more careful. He lifted the lid again 
and she rearranged the boa and caused the trunk to be relocked. The 
day before landing, she went down to the baggage room again to re- 
turn the things she had taken out. She found the trunk in a différent 
position and where it had been packed tight and bulged to the last hole 
in the strap, it was quite empty. She did not say anything at the 
time but replaced the articles she had previously taken out and relocked 
the trunk herself. She next saw the trunk on the steamship pier and 
took it with her to a hôtel. Upon getting the trunk in her room, she 
opened it and found it in the same condition as she had seen it last 
on the steamer, but many articles which she had packed in Moscow 
were then missing, including the sable boa and several dresses, the 
value altogether being $1,103. Immediately upon ascertaining the ex- 
tent of her loss, she obtained the services of the hôtel détective and took 
a carriage to the steamer. The captain had gone ashore but she saw 
the second officer, the baggage master and a number of stewards, but 
obtained no further satisfaction than that the loss would be reported 
to the agent of the steamship company. 

The respondent défends through the testimony of the baggage mas- 
ter and the stateroom steward. Their statements were opposed to the 
libellant's contentions in several respects. The baggage master stated 
that he only had a key of the baggage room and it was never out 
of his possession being carried by him during the day and put under 
his pillow at night. They both agrée that they went with the libellant 
to the baggage room twice, at practically the times she said, but 
State that the incident of fur sticking out of the trunk occurred on her 
second visit and not on the first and further that the trunk was quite 
full again upon the replacing of the articles taken out for use on the 
voyage. They deny emphatically that they took the articles. 

The libellant has given a straightforward account of her loss and I 
am constrained to hold that it occurred on the steamer during her 
carriage. The respondent is therefore responsible, but it urges that if 
such resuit should be reached, the liability is limited to $100, by a 
provision in the passage ticket which reads as follows: 

"Notice. 

"It Is also agreed that neither the shipowner, Is In any case liable for loss 
of or Injury to or delay in delivery of luggage or personal effects of the 
passengeES beyond the amount of one hundred dollars, unless the value of 
the same in excess of that sum be declared at or before the Issue of this con- 
tract or at or before the delivery of said luggage of the shlp, and freight at 
current rates for every klnd of property is paid thereon." 
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The libellant relies upon The Minnetonka (D. C.) 132 Fed. 63. That 
case is différent upon its facts from those appearing hère. It was 
found tliere that a case of theft of jewels had occurred in the passenger's 
présence, by a ship's steward after the passenger had made every rea- 
sonable effort to hâve such effects taken care of by the purser of the 
vessel. Hère, there is nothing to show theft beyond the fact that the 
articles were missing from the trunk. They were probably feloniously 
taken out by some one but the évidence does not point to the guilty 
party. The baggage master and the steward impressed me favorably 
by their appearance and manner of testifying, and I do not believe that 
they were the culprits or that either of them was, nevertheless, some 
one evidently stole the articles and the respondent must answer for the 
full amount of the libellant's loss, unless the above stipulation in the 
ticket is binding upon her. It is explicitly stated to be a "Notice" and 
it does not appear hère how it can be regarded as any part of the 
contract. The libellant bought the ticket hastily and she explicitly 
dénies having read any part of it, except the number of her room. 
Nothing was said to her about her baggage or its value. The case 
seems to be covered by The Majestic, 166 U. S. 375, 17 Sup. Ct. 597, 
41 L. Ed. 1039. 

Decree for the libellant, with an order of référence. 



THE TOMMY. 

(District Court, S. D. New York. December 4, 1905.) 

Shipping — RiGHi TO Limitation of Llability — Deficienct of Vessel ir 
Equipment. 

The owner of a barge is not entltled to a limitation of liabillty for the 
deatli o* an employé engagea in discharging a cargo of rails, whlch re- 
sulted from the fact that tlie vessel lacked the necessary equipment for 
handling the rails and the master borrowed and used a set of tongs, 
whlch were worn and unflt for use, although wamed of their defective 
condition; It not appearing that such owner had delegated power to any 
compétent person to provide the vessel with proper equipment to render 
her seaworthy for the service In whlch she was engaged. 

[Ed. Note. — Limitation of shlpowner's llabllity, see note to The Long- 
fellow, 45 0. C. A. 387.] 

In Admiralty. Pétition for limitation of liability. 

James J. Macklin, for libellant. 

Charles C. Sanders and Herbert C. Smyth, advocate, for claimant. 

ADAMS, District Judge. On the 25th day of May, 1903, one 
Charles H. Johnson, while engaged in discharging the cargo of 
railroad iron of the barge Tommy in the North River at Communi- 
paw Docks, Jersey City, was killed through the alleged négligence of 
Leah M. Saville, the manager, operator and controller of the barge. 
Letters of administration were duly issued by the Surrogate of Kings 
County to Hilma C. Johnson, the widow of the deceased, and she sub- 
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sequently brought action in the New York Suprême Court, in her own 
behalf, and for the next of kin, to recover the sum of $35,000, al- 
leging négligence on the part of the said Saville, as the cause of 
the death. Thereupon, the said Saville brought action in this court 
to contest and limit her liability under sections 4383, 4284, and 4285 
of the Revised Statutes of the United States [U. S. Comp. St. 1901, 
pp. 2943, 3944] and the acts amendatory thereof, alleging that the 
death was not caused by design, carelessness or négligence of the 
petitioner and the same happened without her privity or knowledge 
and it was entirely owing to the carelessness and négligence of the 
décèdent. The said administratrix, as claimant hercin, duly filed an 
answer to the pétition, alleging that the death was caused solely 
by the négligence and default of the petitioner in failing to furnish 
said Johnson and others engaged in unloading the lighter with proper, 
safe and reasonable appliances for carrying on the work of discharg- 
ing and was occasioned with the privity and knowledge of the pe- 
titioner and without any fault or négligence on the part of the de- 
ceased. 

The testimony showed that the petitioner was the owner and 
charterer of about 40 vessels, steamboats, barges, &c., which she em- 
oloyed in transporting cargoes about the harbor of New York. The 
Tommy was partially loaded with iron rails at the foot of Clinton 
Street, Brooklyn, to be discharged at Dock 7 of the Communipaw Docks 
and there delivered to the Central Railroad Company of New Jersey. 
The petitioner was the widow of the original owner of the enter- 
prise and took little personal part in its management, having left that 
to her son, who died before the accident. When anything was needed 
on the boats, the masters were expected to go to the New York office 
and obtain an order for it. They had ail to do with such supplies. 
The master in this case had been on the Tommy nearly 5 years. The 
only other person on board was an assistant called the mate, who 
was under the orders of the master. It was the mate's duty to stow 
any cargo, while the master also worked on the same, generally on the 
barge, while the mate might be ashore. 

A set of tongs was required to handle iron rails of this character. 
The boat had none and the master went to another boat in the vi- 
cinity, also belonging to , the petitioner, and borrowed a set. The 
controversy turns largely upon the condition of such implements, 
the petitioner alleging that they were in good order and suitable for 
the work, while the claimant states that they were utterly unfit for 
it and that the accident to Johnson occurred by reason thereof. The 
testimony seems to make it clear that the tongs were old and very 
much worn, so much so that the handles, which in tongs in good con- 
dition were kept well apart, constant pressure being thus maintained 
upon the rails, came close together, leaving practically no pressure 
upon the rails, with the conséquence that the one in question slipped 
and killed Johnson. Thèse rails were about 30 feet long and weighed 
some 600 pounds. They were particularly liable to slip because they 
had been freshly painted and therefore required to be gripped closely 
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and securely by the tongs. There were from 80 to 100 rails in this 
cargo and about 60 were safely discharged before this accident 
iiappened and there is some testimony to indicate that the remainder 
of the lot was also discharged in the same manner after the accident. 
It is contended that such fact sliows the tongs were in proper con- 
dition but the argument is not very persuasive. There can be little 
doubt of the defective condition of the tongs and that the accident was 
principally attributable tliereto. The fact that no other accident hap- 
pened during the discharge was probably due to the fact that ail the 
other rails were so nicely balanced that no great strain came upon the 
tongs' holding powers, but when it did come, then the defect mani- 
fested itself with the fatal resuit. It is urged that the deceased was 
himself to blâme for the accident because he did not handle the rails 
properly. It may be that he did not handle them with due care in 
view of the condition of the tongs. Whether he exercised the neces- 
sary amount of caution in view of what he might hâve seen, it is not 
necessary to détermine hère, the question now presented being whether 
the vessel was seaworthy in her equipment. 

It is well settled that a ship owner is not entitled to Hmit his lia- 
bility when a loss arises from a defective condition of his vessel, 
of which he was ignorant because of his négligent examination of her, 
when under his immédiate personal supervision. The Republic, 61 
Fed. 109, 113, 9 C. C. A. 386, 390. The court there said: 

"A loss is not occasioned without the knowledge or privity of the shîp- 
owner, when it arises i'rom his personal neglect to inform himself of the de- 
fective condition of his vessel, the vessel being under his immédiate personal 
supervision." 

The court also said (page 112 of 61 Fed., page 389 of 9 C. C. A.) : 

"We do not flnd it necessary to consider whether a shipowner is denied the 
protection of the statute whenever the loss has occurred from the unsea- 
worthy or defective condition of his vessel. The warranty of seaworthiness 
which is always implied on the part of the shipowner holds him to the ob- 
ligation of providing a vessel which is in ail respects reasonably fit for the voy- 
age and employment in which she is to engage. Yet there may be a breach of 
this obligation without his knowledge, and without his personal négligence. He 
may hâve employed a most compétent expert to make ail necessary examination 
of the vessel just prier to the voyage, an expert possessing skill and expérience 
far beyond his own, and the expert may hâve failed to exercise sufHcient care 
to discover defects which ought to hâve been found. It would be a hard con- 
struction of the statute which would deprive the shipowner of protection 
under such circumstances. Certainly, this case does not require us to consider 
whether such a construction of it is necessary." 

It is said elsewhere, that in equipping a vessel, the owners may 
avail themselves of the proper facilities common to business men, and 
be relieved whenever and so far as they hâve appointed a suitable 
représentative to be master, consignée, or their agent to supervise the 
vessel either at sea, or in the home port or otherwise. The Wark- 
worth, 9 P. D. 20, 145 ; Quinlan v. Pew, 56 Fed. 111, 5 C. C. A. 438. 

The petitioner hère did not, apparently, appoint any one to attend 
to such matters respecting her vessels. This one was not furnished 
with appliances for handling iron rails, and when it was found neces- 
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sary that she should hâve them, the master went to a neighboring 
vessel and borrovved an old and worn set, which he caused to be used, 
notwithstanding that express warning was given to him of its de- 
fective condition. Under the common law, it was the duty of the 
owner herself to see that her employés were furnished with safe 
Sound and suitable tools — Benzing v. Steinway and Sons, 101 N. Y. 
547, 552, 5 N. E. 449. In proceedings for the hmitation of shipowners' 
Hability, a somewhat différent rule prevails in that the duty may be 
delegated to a suitable person, with the effect of relieving the owner 
of the burden otherwise imposed upon him, but this case does not seem 
to fall within the opération of the latter rule. If the master hère 
could be deemed the delegated person, he was clearly unfit to perform 
the duty and there is nothing to show that the petitioner was entitled to 
rely upon him in the matter. Though called master, and the deceased 
called mate, both were laboring in the discharge and not entitled 
to any supposed knowledge by reason of their positions. That the 
master actually had none appears from the testimony and must be 
assumed from his undertaking to use the defective tongs in spite of 
the warnings he received. Doubtless he supposed no harm would 
resuit from their use, but the mère fact of the use showed that he 
was unfit to be charged with the serious responsibility which should 
attend the sélection of proper tools to be used in the handling of a 
dangerous cargo. 

The exonération of the owner hère is not called for by the spirit or 
the letter of the law limiting the Hability of vessel owners. 

The libel will be dismissed. 
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THE ASBURY PARK. (Circuit Court o( Appeais, Second Circuit. March 
23, 1906.) No. 160. Appeal from the District Court of tlie United States for 
the Eastern District of New Yorli. For opinion below, see 138 Fed. 617. 
R. S. Benedict, for appellant Peter S. Carter, for appellee. Before WAIi- 
LACE, LACOMBE, and TOWNSEND, Circuit Judges. 

PER CUKIAM. Decree afflrmed, with interest and costs. 



BALTI5I0RE & O. R. CO., v. HAROLD et al. (Circuit Court of Appeais, 
Sixth Circuit. Febrilary 17, 1906.) No. 1,482. In error to the Circuit Court 
of the United States for the Northern District of Ohio. Arrel, McVey, Row- 
land & Harrington and Allen, AVater & Andress, for plaintllï in error. Young 
& Wanamalïer, for défendant In error. 

PER CURIAM. Judgment of the Circuit Court affirmed, with costs, on the 
authority of the former opinion of this court. 133 Fed. 384. 



KRAUT V. UNITED STATES. (Circuit Court of Appeais, Second Circuit. 
December 21, 1905.) No. 38 (3,520). Appeal from the Circuit Court of the 
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United States ft)r the Southern District of New York. For décision below, 
see 134 Fed. 701, whlcli afflrmed a décision of the Board of United States 
General Appralsers. G. A. 5,606 (T. D. 25,087). Walden & Webster (How- 
ard T. Walden, of counsel), for appellants. Henry A. Wlse, Asst. U. S. Atty. 
Before WALIACE, LACOMBE, and TOWNSBND, Circuit Judges. 
PER CUEIAM. Décision afflrmed. 



MENZEL & CO. y. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. February 1, 1906.) No. 85 (3,636). Appeal from the Circuit Court 
of the United States for the Southern District of New Yorlc. For décision 
below, see 135 Fed. 918, afflrming a décision of the Board of United States 
General Appralsers. Note G. A. 5,424 (T. D. 24,682). Comstock & ■VVashburn 
(J. Stuart Tompkins, of counsel), for appellants. D. Frank Lloyd, Asst. U. S. 
Atty. Before LACOMBE, XOWNSEND, and COXE, Circuit Judges. 

PER CUBIAM. Décision of Circuit Court afflrmed. 



MORAN V. MERRITT & OHAPMAN DERRICK & WRECKING CO. 

(Circuit Court of Appeals, Second Circuit. March 23, 1006.) No. 156. Ap- 
peal from the District Court of the United States for the Southern District 
of New York. For opinion below, see 135 Fed. 863. La Roy S. Gove, for 
appellant. Avery F. Cushinan, for appellee. 
PER CURIAM. Decree afflrmed, with costs. 



R. HOEHN CO. V. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. December 21, 1905.) No. 40 (3,450). Appeal from the Circuit Court 
of the United States for the Southern District of New York. For décision 
below, see 139 Fed. 301, affirming a décision of the Board of United States 
General Appralsers, G. A. 5,471 (T. D. 24,779). which Is printed as a part of 
the report of the décision below. Comstock & Washburn (Albert H. Washburn, 
of counsel), for appellants. Charles Duane Baker, Asst. U. S. Atty. Before 
WALLAOE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Décision afflrmed, on the opinion of the Board of General 
Appralsers. 



In re TROY & COHOES SHIRT CO. et al. (Circuit Court of Appeals, 
Second Circuit. March 23, 1906.) No. 171. Appeal from the District Court 
of the United States for the Northern District of New York. For opinion 
below, see 136 Fed. 420. 

PER CURIAM. Submitted wlthout argument Afflrmed on the opinion 
below. 



UNITED STATES v. ECCLESIASTICAL ART WORKS. (Circuit Court 
of Appeals, Second Circuit. December 21, 1905.) No. 53 (3,550). Appeal 
from the Circuit Court of the United States for the Southern District of 
New York. For décision below, see 139 Fed. 798, which afflrmed a décision 
of the Board of United States General Appralsers, G. A. 5,666 (T. D. 25,256). 
Henry A. Wlse, Asst. U. S. Atty. Mayer & Gilbert (A. S. Gilbert, of counsel), 
for importera. Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. Afflrmed in open court 
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UNITED STATES v. GEORGE HALL COAL CO. (Circuit Court of Ap- 
peals, Second Circuit January 26, 1906.) No. 97 (1,580). In Brror to the 
Circuit Court of the United States for the Western District of New Yorli. 
For décision below, see 134 Fed. 1003, affirming a décision of the Board of 
United States General Appraisers. Charles H. Brown, U. S. Atty. George 
E. Van Kennen, for défendant In error. Before LACOMBE, TOWNSBND, 
and COXE, Circuit Judges. 

PER CURIAM. Judgment afflrmed In open court 



UNITED STATES v. HARVEY & OUTERBRIDGE. (Circuit Court of Ap- 
peals, Second Circuit January 30, 1906.) No. 115 (3,522). Appeal from 
the Circuit Court of the United States for the Southern District of New York. 
For décision below, see 137 Fed. 816, reversing a décision of the Board of 
United States General Appraisers. Before TOWNSEND and COXE, Circuit 
Judges. 

PER CURIAM. Reversed In open court on consent 



UNITED STATES v. JOHNSON & FAULKNER. (Circuit Court of Ap- 
peals, Second Circuit February 1, 1906.) No. 122 (3,466). Appeal from 
the Circuit Court of the United States for the Southern District of New York. 
For décision below, see 139 Fed. 55, affirming a décision of the Board of 
United States General Appraisers. G. A. 5,507 (T. D. 24,831). Before LA- 
COMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Affirmed in open court on consent 



UNITED STATES v. REISS & BRADY. (Circuit Court of Appeals, 
Second Circuit. February 1, 1906.) No. 94 (2,373, 2,549). Appeal from the 
Circuit Court of the United States for the Southern District of New York. 
For décision below, see 135 Fed. 248, reversing décisions of the Board of 
United States General Appraisers. Note G. A. 3,392 (T. D. 16,964). D. Frank 
Lloyd, Asst U. S. Atty. Edward S. Hatch (J. Stuart Tompkins, of counsel), 
ft)r importers. Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Décision of Circuit Court affirmed, on opinion of Judge 
Hazel. 
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